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This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— 7%is  is  the 
Key-Number  Annotation. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OLIYBR  WBNDBLL  HOLMBS,  Circuit  Jastlc« WaRhlngton,  D.  0, 

Hon.  FREDERIC   DODOB.   Circuit  Judg«^ Doston,    Mass. 

Hon.  GEO.  H.  BINGHAM.  Circuit  Judge Manchester.  N.  H. 

Hon.  CHAS.  P.  JOHNSON.  Circuit  Judge Portland.  Me. 

Hon.  CLJV.RENCB  HALE.  District  Judge.  Maine Portland.  Me. 

Hon.  JA8.  M.  MORTON.  Jr..  DlstHot  Judge.  Massachusetts Boston,  Maas. 

Hon.  BOOAR  ALDRICH.  District  Judge.  New  Hampshire Uttleton.  N.  H. 

Hon.  ARTHUR  L.  BROWN.  District  Judge.  Rhode  Island Providence,  R.  I. 


SECOND  CIRCUIT 


Hon.  LOUIS  D.  BRANDBIS.  Circuit  Juatlce Washington.  D.   C. 

Hon.  HENRY  O.  WARD.  Circuit  Judge New  York.  N.  Y. 

Hon.  HENRY  WADE  ROGERS.  Circuit  Judge New    Haven.    Conn. 

Hon.  CHARLES  M.  HOUGH.  Circuit  Judge New  York,  N.  Y. 

Hon.  MARTIN   T.   MANTON,    Circuit  Judge New  York,  N.  Y. 

Hon.  EDWIN  S.  THOMAS.  District  Judge.  Connecticut New  Haven.  Conn. 

Hon.  THOMAS  I.  CHATFIBLD.  District  Judge.  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  EDWIN  LOUIS  GARVIN.  District  Judge,  B.  D.   New  York Brooklyn.  N.  Y. 

Hon.  GEORGB  W.  RAY,  District  Judge,  N.  D.  New  York Norwich.  N.  Y. 

Hon.  LEARNED  HAND.  District  Judge.  S.   D.   New   York New   York.  N.  Y. 

Hon.  JULIUS  M.  MAYBR.  District  Judge.  8.  D.  New  York  New  York.  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  District  Judge,  S.   D.   New  York New  York.  N.  Y. 

Hon.  JOHN  CLARK  KNOX,  District  Judgt^  8.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZBU  District  Judge,  W.  D.  New  York Buffalo.  N.  Y. 

Hon.  HARLAND  B.  HOWE.  District  Judfd,   Vermout St   Johnsbury.   Vt 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNEY.  Circuit  Justice Washington.  D.  0. 

Hon.  JOSEPH  BUFPINGTON.  Circuit  Judge Pittsburgh,  Pa. 

Hon.  JOHN   B.   McPHBRSON,  Circuit  Judge Philadelphia,    Pa. 

Hon.  VICTOR  B.  WOOLLBY.  Circuit  Judge Wilmington.   Del. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware* Wilmington,  Del. 

Hon.  JOHN  RELLSTAB,  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  THOS.  G.  HAIGHT.  District  Judge.  New  Jersey Jersey  City.  N.  J. 

Hon.  J.  WARREN  DAVIS,  District  Judge,  New  Jersey  Trenton.  N.  J. 

Hon.  J.  WHITAKBR  THOMPSON.  District  Judge.  B.  D.  Pennsylvania... Philadelphia.  Pa. 

Hon.  OLIVER  B.  DICKINSON.  District  Judge.  B.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHAS.  B.  WITMBR.  District  Judge,  M.   D.   Pennsylvania Sunbury.   Pa. 

Hon.  CHARLES  P.  ORR,  District  Judge.  W.  D.  Pennsylvania Pittsburgh.  Pa. 

Hon.  W.  H.  SEWARD  THOMSON.  District  Judge,  W.  D.  Pennsylvania Pittsburgh,  Pa. 

^  Resigned  July  1,  IdlS.  *  Resigned  May  20,  1918. 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITB,  Circuit  Jurtlc« Washington,   D.   0. 

Hon.  JETER  C.   PRITCHARD,   Circuit  Judge AabcTllle,    N.    C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge Washington.   D.   C. 

Hon.  CHAS.  A.  WOODS,  Circuit  Judge Marlon,    8.   C. 

Hon.  JOHN  C.  ROSE,  District  Judge.  Marjland Baltimore,   Md. 

Hon.  HENRY  O.  CONNOR,  District  Judge,  B.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.  D.  North  Carolina Greensboro.  N.  C. 

Hon.  HENRY  A.  MIDDLETON  SMITH.  District  Judge,  B.   D.  8.   C Charleston,   S.  C. 

Hon.  JOSEPH  T.   JOHNSON.  District  Judge.  W.  D.  8.  C Greenville,   S.   C. 

Hon.  EDMUND  WADDILL.  Jr..  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWBLU  District  Judge.  W.  D.  Virginia Lynchburg.  Va. 

Hon.  ALSTON  G.  DAYTON.  District  Judge.  N.   D.  West  Virginia Phllippi.  W.  Va. 

Hon.  BENJAMIN  F.  KELLER.  District  Judge.  8.  D.  West  Virginia.... Charleston.  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JAMBS  CLARK  McRBYNOLDS.  Circuit  Justice   Washington.  D.   a 

Hon.  DON  A.   PARDEE,   Circuit  Judge Atlanta.    Oa. 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge HunUvlUe.  Ala. 

Hon.  ROBERT  LYNN  BATTS.  Circuit  Judge Austin.  Tex. 

Hon.  HENRY  D.  CLAYTON,  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery.  Ala. 

Hon.  WM.  L  GRUBB.  District  Judge.  N.  D.  Alabama Birmingham.  Ala. 

Hon.  ROBERT  T.  ERVIN,  District  Judge.  S.  D.Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHEPPARD,  District  Judge.   N.   D.    Florida Pensacola,   Fla. 

Hon.  RHYDON  M.  CALL.  District  Judge.  S.  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge.   N.    D.   Georgia Atlanta.   Oa. 

Hon.  EMORY  SPEBR,  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  BEVERLY  D.  EVANS.  District  Judge.  S.  D.  Georgia    Savannah,   Ga. 

Hon.  RUFUS  B.  FOSTER.  District  Judge.  B.   D.  Louisiana New  Orleans.  La. 

Hon.  GEORGE  W.  JACK,  District  Judge,  W.  D.Louisiana .^ Shreveport,    La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  8.  D.  Mississippi Kosciusko.  Miss. 

Hon.  GORDON  RUSSELL.  District  Judge.    B.    D.    Texas Sherman.    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas.  Tex. 

Hon.  DUVAL  WEST.  District  Judge.  W.  D.  Texas San  Antonio,  Tex. 

Hon.  JOSEPH  C.  HUTCHESON,  Jr..  District  Judge,  8.  D.  Texas  Houston.  Tex. 

Hon.  W.  R.  SMITH.  District  Judge.  W.  D.  Texas Bl  Paso.  Tex. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.    D.   a 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge ClncinnaU.  Ohio. 

Hon.  LOYAL  B.  KNAPPBN,  Circuit  Judge Grand   Rapids.   Mich. 

Hon.  ARTHUR  C.  DBNISON.  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge.  B.  D.  Kentucky Maysville.  Ky. 

Hon.  WALTER  EVANS.  District  Judge.   W.    D.    Kentucky houisvllle.   Ky. 

Hon.  ARTHUR  J.  TUTTLE.  District  Judge,   B.   D.   Michigan Detroit,   Mich. 

Hon.  CLARENCE  W.  SESSIONS,  District  Judge.  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  JOHN  M.  KILLITS.  District  Judge.  N.  D.  Ohio Toledo,  Ohio. 

Hon.  D.  C.  WESTBNHAVER,  DlBtrict  Judge,  N.  D.  Ohio  Cleveland.  Ohio, 

Hon.  JOHN  B.  SATER.  District  Judge,  S.   D.   Ohio Columbus,  Ohio. 

Hon.  HOWARD  C.  HOLLISTER.  District  Judge,  S.   D.  Ohio Cincinnati.  Ohio. 

Hon.  EDWARD  T.  SANFORD.  District  Judge.  E.  and  M.  D.  Tennessee.. Knoxville,  Tens. 
Uoa.  JOHN  E.  McCALL,  District  Judge.   W.    D.  Tennessee Memphis,  TtniL 


SEVENTH  CIRCUIT 


Hon.  JOHN  H.  CLARKE.   Circuit  Justice Washington,  D.  C. 

Hon.  FRANCIS    B.    BAKER,    Circuit    Judge Goshen.    Ind. 

Hon.  CHRISTIAN  C.  KOHLSAAT,   Circuit  Judge* Chicago.  Ill 

Hon.  JULIAN  W.    MACK.   Circuit  Judge Chicago.    lit 


*  Died  May  U.  1918. 
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Hon.  SABfUEL   ALSCHULER.    Circuit   Judge Chicago,    III. 

Hon.  EVAN  A.  EVANS,   Circuit  Judge   Baraboo,  Wit. 

Hon-  KENBSAW  M.  LANDI8,  District  Judge,   N.  D.   Illinois Cblcago.   111. 

Hon.  GEORGE  A.  CARPENTER,  District  Judge.  N.  D.  Illinois Chicago.  III. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge,    8.   D.   Illinois* Springfield.  111. 

Hon.  LOUIS  FITZ  HENRY,  District  Judge,  S.  D.  Illinois^ Dloomlngton,  111. 

Hon.  GEO.  W.  ENGLISH.  District  Judge.  E.  D.  Illinois' Danville,    111. 

Hon.  ALBERT  B.   ANDERSON.  District  Judge,   Indiana Indianapolis,   Ind. 

Hon.  FERDINAND    A.  GEIGER,  District  Judge,  E.   D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge.    W.   D.   Wisconsin Madison.   Wia. 


EIGHTH  CIRCUIT 


Hon.  WILLIS  VAN  DEVANTER.  Circuit  Justice Washington,  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St    Paul,   MIna 

Hon.  WILLIAM   C.   HOOK.  Circuit  Judge Leavenworth.    Kan. 

Hon.  WALTER  I.   SMITH.  Circuit  Judge Council    Bluffs.   Iowa. 

Hon.  JOHN  E.  CARLAND.  Circuit  Judge Washington.   D.  C. 

Hon.  KIMBROUGH  STONEl  Circuit  Judge Kansas  City,  Mot 

Hon.  JACOB  TRIEBBR,  District  Judge.  E.   D.    Arkansas Little  Rock,  Ark. 

Hon.  P.  A.  YOUMANS.  District  Judge.  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  ROBERT  E.   LEWIS,  District  Judge.    Colorado Denver.   Colo. 

Hon.  HENRY  T.  REED.  District  Judge.  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE,  District  Judge,  S.  D.  Iowa Iowa  City.  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge.  Kansas Kansas  City.  Kan. 

Hon.  PAGE    MORRIS,    District   Judge,    Minnesota Duluth.    Minn. 

Hon.  WILBUR  P.  BOOTH,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge,   E.   D.   Missouri St,   Louis,  Mo. 

Hon.  ARBA  S.  VAN  VALKENBURGH.  District  Judge.  W.  D.  Missouri... Kansas  City.  Mo. 

Hon.  THOMAS   C.    MUNGER.    District   Judge,    Nebraska Uncoln.    Neb. 

Hon.  JOSEPH  W.  WOODROUOH,  District  Judge,  Nebraska Omaha,    Neb. 

Hon.   COLIN   NEBLBTT,   Distrtct  Judge.   New  Mexico SanU  F6,   N.   M. 

Hon.  CHARLES  P.  AMIDON.  District  Judge,   North  DakoU Fargo,   N.  D. 

Hon.  RALPH  B.  CAMPBELL,  District  Judge.  E.  D.  Oklahoma^ Muskogee,  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge,  W.  D.  Oklahoma Guthrie.   Okl. 

Hon.  JAMES  D.  ELLIOTT.  District  Judge,  South  Dakota Sioux  Falls.  S.  D. 

Hon.  TILLMAN  D.  JOHNSON,  District  Judge.  Utah  Ogden,  Utah. 

Hon.  JOHN  A.  RINER.  District  Judge.  Wyoming Cheyenne.  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSEPH  McKENNA.  Circuit  Justice Washington,  D.   C. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland.   Or. 

Hon.  ERSKINE  M.  ROSS,  Circuit  Judgo Los  Angeles.  CaL 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  Cai. 

Hon.  WM.   H.   HUNT,   Circuit  Judge Washington,   D.   C. 

Hon.  WM.   H.    SAWTELLE,   District  Judge,    Arizona Tucson.    Ariz. 

Hon.  BENJ.  P.  BLEDSOE,  District  Judge,  S.  D.  California Los  Angeles,   Cal. 

Hon.  OSCAR  A.  TRIPPET,  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge,   N.  D.  California San   Francisco,  CaL 

Hon.  MAURICE  T.  DOOLING,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  FRANK  S.  DIETRICH,  District  Judge.   Idaho Boise,  Idaho. 

Hon.  GEO.  M.  BOURQUIN.  District  Judge,   Montana   Butte,  Mont 

Hon.  EDWARD  S.  FARRINGTON.  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  E.  WOJ^VERTON,  District  Judge,  Oregon Portland.  Or. 

Hon.  ROBERT  S.   BEAN,  District  Judge.    Oregon Portland,   Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  E.  D.  Washington Spokane.  Waah. 

Hon.  EDWARD  E.  CUSHMAN,  District  Judge,  W.  D.  Washington Seattle,  Wash. 

Hon.  JEREMIAH  NBTERBR,  District  Judge,   W.    D.   Washington Seattle,   Wash. 

*  Died  June  14.  1918.  ®  Appointed  May  3.  1918. 

*  Appointed  July  6,  1918,  to  succeed  J.  Otis  Humphrey.       *  Resigned  August  31,  1918. 
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FBANGESGm  V.  JONES  3 

(248  Fed.  S^ 

FRAiNCESCHI  v.  JONES  et  aL 

(Circuit  Court  of  Appeals,  First  drcult    March  13,  19ia) 

No.  1282. 

L  MoBTOAOEs  «=»33(6)— Conveyance  and  Lease  to  Gbantob— Bftect. 

Where  the  record  owners  of  land,  to  which  they  had  taken  title  by 
absolute  conveyance  leased  it  to  their  grantor  with  option  to  purchase, 
they  were  not  mortgagees,  but  owners  of  the  land. 

2.  Judgment  «s»64&— Obdeb  Not  Aoted  on— BomoT. 

Where,  in  proceedings  for  the  settlement  of  the  estate  of  one  having 
a  lease  on  Porto  Rico  lands  with  an  option  to  purchase,  the  court  made 
orders  which  by  agreement  of  the  parties  treated  the  lessors  as  mort- 
gagees, it  being  agrc^  that  if  payment  was  not  made  within  six  months 
the  lessors  should  have  the  right  to  set  the  same  aside,  such  orders, 
hot  having  been  acted  on,  cannot  be  deemed  to  have  divested  the  les- 
sors of  their  title  so  that  the  heirs  of  the  lessee  could  convey  title  to 
the  property  subject  only  to  the  rights  of  the  lessors  as  mortgagees, 
for  the  order  really  only  evidenced  a  provisional  agreement  for  the  sale 
of  the  lands. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Porto  Rico ;  Peter  J.  Hamilton,  Judge. 

Bill  by  Antonio  Franceschi  y  Franceschi  against  Walter  McK. 
Jones  and  others.  From  a  decree  of  the  District  Court  of  the  United 
States  for  the  District  of  Porto  Rico,  dismissing  the  bill,  complain- 
ant appeals.    Decree  affirmed. 

Jose  A.  Poventud,  of  Ponce,  P.  R.,  for  appellant. 
Francis  E.  Neagle,  of  New  York  City  (Woodward  Emery,  of  Boston, 
Mass.,  on  the  brief),  for  appellees. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  Franceschi  appeals  from  a  decree  of  the 
District  Court  of  March  2,  1916,  dismissing  a  bill  in  equity  filed  by 
him  December  17,  1915.  In  the  bill  he  alleged  that  he  owned  an  un- 
divided eight-ninths  of  a  plantation  containing  about  444  acres,  called 
"Limon,"  then  and  since  July  21,  1910,  in  the  possession  of  Jones, 
here  appellee ;  and  that  Jones,  except  as  to  an  undivided  interest,  not 
exceeding  the  remaining  one-ninth,  had  only  a  mortgagee's  interest 
therein.  He  asked  that  Jones  be  ordered  to  deliver  possession  to  him 
as  majority  owner,  and  that  he  be  allowed  to  redeem  the  property 
from  the  alleged  mortgage.  Other  allegations  and  prayers  of  the  bill 
need  not  be  here  stated. 

Jones  was  owner  of  the  whole  estate  in  dispute,  according  to  the 
conveyances  appearing  of  record,  having  bought  it  from  its  prior 
record  owners,  the  succession  of  Vicente  Alvarado;  whose  recorded 
conveyances  to  him  are  dated  May  29,  1910,  and  March  2,  1911.  The 
first  of  these  conveyances  transferred  the  property  to  him  subject  to 
all  the  equities  which  may  have  originated  from  a  suit  in  equity, 
also  in  the  District  Court,  known  as  "Olivieri  v.  Olivieri,"  and  further 
referred  to  below.    By  their  second  conveyance,  however,  the  grantors 

4s»For  other  cases  see  same  topic  6  KEY-NUMBER  in  aU  Key-Numbered  Digests  6  Indexes 
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withdrew  all  such  reservations  and  conveyed  to  Jones  full  title  without 
reservations. 

Franceschi's  assertion  that  Jones'  rights  were  only  those  of  a  mort- 
gagee rests  wholly  upon  an  order  made  on  June  7,  1907,  by  the  then 
judge  of  the  District  Court,  in  the  case  referred  to.  A  final  decree  in 
said  case,  entered  May  18,  1910,  is  alleged  to  have  confirmed  said  or- 
der of  June  7,  1907.  Jones  has  denied,  in  his  answer  to  the  bill,  that 
said  order  or  final  decree  was  effective  for  any  such  purpose.  The  cir- 
cumstances under  which  they  were  made  may  be  stated  as  follows : 

On  October  24,  1900,  the  widow  and  children  of  Vicente  Alvarado, 
constituting  his  succession,  and  being  the  then  owners  of  the  Limon 
estate,  here  involved,  leased  it  to  Felix  Olivieri  for  eight  years,  from 
August  1,  1900,  at  an  annual  rental  of  $1,872,  agreeing  in  the  lease  to 
sell  it  to  him  at  any  time,  within  the  term  thereof  for  $15,600. 

Olivieri  died  in  1901,  in  possession  under  said  lease,  but  in  arrears 
for  the  rent,  and  never  having  exercised  his  right  to  purchase.  Olivieri 
v.  Olivieri  was  a  suit  between  his  heirs  to  settle  their  respective  claims 
to  share  in  his  estate,  including  this  Limon  property.  A  receiver 
appointed  by  the  court  assumed  possession  of  all  the  property  in  dis- 
pute. On  June  5,  1907,  the  above-mentioned  lessors  filed  an  interven- 
ing petition  in  the  suit,  praying  for  a  decree  directing  the  receiver  to 
turn  over  the  Limon  estate  to  them,  alleging  that  they  were  its  owners, 
and  that  the  above  lease  and  agreement  were  no  longer  in  force ;  $4,- 
130  being  overdue  for  rent,  and  no  steps  having  been  taken  towards 
the  purchase  contemplated.  The  lease  or  agreement  provided  that  it 
should  be  considered  as  rescinded  in  case  of  failure  to  pay  the  rent, 
and  the  lessors  have  the  right  to  take  inunediate  possession. 

Judge  Rodey,  the  then  EHstrict  Judge,  before  said  petition  had  been 
answered,  undertook,  after  conference  with  the  parties  or  their  coun- 
sel, to  enter  the  order  or  decree  here  in  controversy,  on  June  7,  1907. 
After  reciting,  among  other  things,  that  the  intervener's  counsel  had 
announced  that  all  they  prayed  in  the  premises  was  "The  payment  to 
them  of  whatever  sum  may  be  found  to  be  due  them  by  the  Olivieri 
estate,  and  to  hold  their  lien  upon  the  premises  described  therein  im- 
til  the  same  is  paid,"  and  reciting  further  that,  "It  being  considered 
that  this  statement  of  fact  will  eliminate  considerable  controversy  in 
the  premises  as  to  the  construction  of  the  instrument,  *  *  *  the 
same  having  been  admitted  by  said  interveners  to  be  a  mortgage  lien," 
the  order  went  on  to  provide : 

"That  aU  the  property  mentioDed  in  the  said  intervening  petition  •  •  • 
be  and  the  same  is  hereby  considered  to  belong  to  the  said  Olivieri  estate, 
subject  to  the  mortgage  lien  of  the  said  interveners,  ♦  •  •  the  difference 
between  the  parties  as  to  the  amount  due  upon  said  mortgage  to  be  hereafter 
duly  determined  by  the  court  It  is  further  understood  that  the  court,  through 
its  officers  and  receiver,  is  to  make  an  effort  to  have  this  and  other  specific 
liens  duly  ascertained  as  to  amount,  and  paid  off  with  all  convenient  speed, 
and  in  case  that  sufficient  money  is  not  realized  six  months  from  this  date, 
counsel  for  the  said  (interveners)  shall  have  the  right  to  move  to  set  aside 
the  agreement  they  have  this  day  made,  the  same  to  be  then  subject  to  the 
<liscretioa  of  the  court  as  to  being  granted  or  not" 

None  of  the  steps  contemplated  by  the  above  order  were  ever  taken, 
nor  was  the  intervening  petition  by  the  Alvarados  ever  answered. 
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More  than  two  years  later,  on  August  12,  1909,  there  was  another  con- 
ference of  counsel  with  the  same  District  Judge,  resulting  in  a  stipula- 
tion that  day  filed  with  his  approval  which  provided  for  an  entirely 
different  settlement  between  the  parties.  In  this  the  Alvarados  agreed 
to  "accept  in  full  of  their  entire  claim,  deed,  mortgage  or  debt"  the 
Limon  estate  here  in  controversy,  and  an  adjoining  tract  of  about  446 
acres;  they  to  pay  a  specified  sum  upon  receiving  clear  title  to  the 
whole  from  the  Olivieri  heirs  and  the  court.  But,  as  had  been  the 
case  with  the  proceedings  contemplated  in  the  previous  order  of  June 
7,  1907,  none  of  the  agreements  embodied  in  said  stipulation  were  ever 
carried  into  effect.  They  were  to  become  effective  only  upon  the 
entries  of  certain  further  decrees  proposed  which  were  never  entered. 

Thereafter,  on  May  18,  1910,  a  so-called  final  decree  in  Olivieri  v. 
Olivieri  was  entered  by  the  same  District  Judge,  who  also  filed  on  the 
same  day  certain  findings  of  fact  made  by  him.  Adelaida  Olivieri, 
plaintiff  in  the  case,  was  declared  entitled  to  a  certain  undivided  share 
of  and  interest  in  the  property  left  by  her  father.  To  the  Limon  es- 
tate no  express  reference  was  made.  Neither  expressly  nor  by  impli- 
cation, so  far  as  we  can  see,  did  the  court  undertake  to  adjudge  that 
it  formed  part  of  her  father's  property,  or  that  the  Alvarados  stood 
in  any  other  relation  to  it  than  that  of  its  owners.  The  case  was  con- 
tinued for  further  supplementary  or  incidental  proceedings. 

It  was  after  the  entry  of  this  "final  decree,"  and  nearly  three  years 
after  Judge  Rodey's  order  of  June  7,  1907,  that  Jones  took  title  to  the 
property  from  the  Alvarados,  as  above.  Having  thus  acquired  it,  he 
filed  a  petition,  in  July,  1910,  in  Olivieri  v.  Olivieri,  asking  that  the 
receiver  in  that  case  be  ordered  to  deliver  possession  of  it  to  him.  In  a 
motion  or  answer  filed  July  10,  1910,  Franceschi  opposed  the  order  for 
delivery  asked  for.  This  alleged  Franceschi  to  be  assignee  of  the 
rights  to  five-ninths  in  all  of  the  Olivieri  inheritance,  and  one  Juan 
Felix  Olivieri,  joined  with  him  in  the  motion,  to  represent  another  one- 
ninth.  It  further  alleged  that  the  court  had  determined  that  the  Al- 
varado  claim  upon  the  Limon  estate  was  "only  a  mortgage  claim  and 
lien,"  and  that  any  or  all  the  Olivieri  heirs  were  entitled  to  exercise 
"the  right  of  legal  redemption"  against  Jones  or  whoever  claimed  un- 
der him. 

Notwithstanding  Franceschi's  opposition,  after  a  hearing  in  the  Dis- 
trict Court,  before  Judge  Jenkins,  who  had  succeeded  Judge  Rodey, 
Jones  was  held  entitled  to  possession,  and  on  July  21,  1910,  the  court 
ordered  its  receiver  to  deliver  possession  to  him,  reserving  all  other 
questions  raised  under  his  petition  for  further  determination.  By  a 
petition  dated  September  14,  1911,  Franceschi  asked  the  District  Court 
10  set  aside  the  order  of  July  21,  1910,  alleging  that  it  had  been  entered 
"without  any  jurisdiction  or  right  for  making  the  same."  This  peti- 
tion was  brought  by  Franceschi  alone.  In  it  the  above  order  of  June 
7,  1907,  was  set  forth  at  length,  and  also  parts  of  the  above  final  de- 
cree entered  May  18,  1910.  On  November  15,  1911,  this  petition  was 
heard  and  overruled  by  Judge  Jenkins'  successor.  Judge  Charlton. 
Jones'  possession  under  the  title  conveyed  to  him  by  the  Alvarados  has 
thus  continued,  without  interruption,  since  July,  1910. 
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The  only  rights  in  the  property  asserted  by  Franceschi  are,  as  ap^ 
pears  from  his  bill,  rights  assigned  to  him  by  heirs  of  FeHx  Olivieri 
at  various  times  between  May  19,  1910,  and  October  26,  1912.  Un- 
less he  had  shown  that  the  Olivieri  succession  owned  the  property  and 
that  Jones'  grantors,  the  Alvarados,  had  only  a  mortgagee's  interest 
capable  of  being  conveyed  by  them  to  him,  Franceschi's  bill  could  not 
be  maintained  and  was  rightly  dismissed. 

[1]  Various  dealings  relating  to  the  property,  between  Felix  Olivieri 
and  the  Alvarados,  prior  to  their  above  lease  to  him  on  October  24, 
1900,  appear  from  the  record.  The  earliest  in  date  was  an  absolute 
conveyance  of  the  property  from  him  to  them,  in  1878,  in  payment  of 
a  debt.  These  dealings  and  the  documents  evidencing  them  are  re- 
viewed in  the  opinion  of  the  District  Court  ordering  dismissal  of  Fran- 
ceschi's  bill.  The  District  Judge  concluded  from  them  that  there  was 
nothing  to  show  said  lease  to  have  been  anything  except  what  it  pur- 
ported to  be  on  its  face,  a  lease  of  the  property  with  the  option  to  pur- 
chase. In  this  conclusion  we  agree.  It  follows  that  the  Alvarados 
were  owners,  not  mortgagees,  of  the  property  at  the  time  of  Olivieri's 
death,  and  that  such  rights  as  belonged  to  Olivieri  by  virtue  of  his 
leasehold  interest  were,  at  most,  all  that  the  Olivieri  succession  could 
claim. 

[2]  With  regard  to  Judge  Rodey's  order  of  June  7,  1907,  the  Dis- 
trict Court  considered  his  subsequent  order  on  August  12,  1909,  as 
showing  that  the  order  of  June  7,  1907,  could  not  have  been  regarded 
by  the  parties  or  by  the  court  as  settling  the  nature  of  the  Alvarado 
claim  to  the  property.  As  to  the  recitals  of  consent  in  said  order, 
evidence  was  held  admissible  to  show  the  circumstances  under  which 
it  was  made,  and  the  conclusion  was  reached  that  said  order  was  in- 
tended only  as  "a  provisional  arrangement  under  which  the  parties 
and  the  court  hoped  that  a  sale  of  the  property  would  be  made,  whereby 
every  one  would  receive  what  was  due  to  him."  The  District'  Court 
further  found  that  there  had  in  eflfect  been  a  disaffirmance  within  the 
six  months*  period  referred  to  in  Judge  Rodey's  order;  the  whole 
plan  having  fallen  through,  and  the  decree  contemplated  by  the  order 
having  thereupon  been  permitted  to  lapse.  In  these  conclusions  we 
find  no  error,  and  none,  therefore,  in  the  dismissal  of  Franceschi's 
bill  because  of  them. 

The  same  order  of  June  7,  1907,  has  been  before  us  upon  appeal  in 
another  case  from  the  same  District  Court.  Jones  v.  Pettingill  et  al., 
245  Fed.  269,  277,  278,  157  C.  C.  A.  461.  We  find  no  reason  to  modi- 
fy the  views  there  expressed  against  its  efficacy  as  a  determination  of 
title  to  the  property  here  involved. 

It  is  unnecessary,  in  view  of  the  conclusions  above  stated,  to  dis- 
cuss in  detail  the  further  defence  asserted  by  Jones,  that  Franceschi 
had  in  any  event  estopped  himself  from  asserting  rights  in  the  prop- 
erty adverse  to  Jones,  such  as  the  bill  alleges,  by  his  written  agreement 
with  Jones,  dated  October  29,  1912.  This  was  an  agreement  made  in 
view  of  a  claim  presented  by  Jones  against  the  Olivieri  succession,  in 
Olivieri  v.  Olivieri,  for  unpaid  rentals  under  the  above  lease;  Jones 
having  acquired  the  Alvarados'  rights  thereto.     In  consideration  of 
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Jones'  waiver  of  the  claim  thus  presented,  and  of  his  agreement  to 
dismiss  his  petition  based  upon  them,  Franceschi  made  sale  to  Jpnes 
of  certain  other  property  at  an  agreed  price.  The  District  Court 
found  that  Jones  had  consistently  acted  upon  this  agreement,  and  had 
given  up  the  rents  claimed  by  him.  Franceschi  fails  to  satisfy  us  that 
the  Kstrict  Court  erred  in  so  concluding. 

The  decree  of  the  District  Court  appealed  from  is  aflSrmed,  and  the 
appellee  recovers  his  costs  of  appeal. 


(248  Ted,  853) 

VULCAN  METALS  CO..  Inc.,  v.  SIMMONS  MFG.  CO. 
VULCAN  METALS  CO.,  Inc.,  et  aL  v.  SAME. 

(drcoit  Court  of  Appeals,  Second  Circnlt.     January  7,  1918.     On  Petition 
of  Plaintiffs  In  Error  for  a  Rehearing,  February  13,  1918.) 

Nos.  35^  3a 

L  FaATJD  ^=»11(1)-^Saijd — ^Misbepbesentations — ^Pxtpfino. 

Where  the  buyer  of  vacuum  cleaners  and  materials  and  machinery 
for  their  manufacture  was  allowed  full  opportunity  to  inspect  the  clean- 
ers and  test  them,  misrepresentations  concerning  their  qualities  and  pow- 
ers should  be  denned  mere  puffing  talk,  which  would  not  give  rise  to  an 
action  for  deceit. 
2.  Fraud  ^=»11(1) — Misbepbesentation — Sales. 

Where  a  seller  of  a  large  number  of  vacuum  cleaners  already  manu- 
factured, with  materials  and  machinery  for  their  manufacture,  repre- 
sented that  they  had  not  been  put  on  the  market,  such  representation 
was  one  of  fact,  the  falsity  of  which  would  gi>e  rise  to  an  action  for 
deceit. 
3b  Fraud  «=»64(1)— Actions — ^Evidence — Question  fob  Jubt. 

Where  a  buyer  asserted  that  the  seller  was  guilty  of  false  representa- 
tions, amounting  to  deceit,  the  question  whether  the  seller's  representa- 
tives made  the  r^resentaUons  asserted  held^  under  the  evidence,  for  the 
jury. 

4.  Fraud  ^=»36 — Misbepbesentations — ^Defenses — Retbaotion. 

A  seller's  retraction  of  a  false  statement  made  In  negotiations  prior  to 
the  time  the  parties  entered  into  the  contract  is  a  good  defense  in  an 
action  for  deceit  by  the  buyer,  and  this  is  so  where  the  seller  delivered  to 
the  buyer  a  written  retraction  under  circumstances  warranting  the  be- 
Uef  that  the  buyer  would  inform  himself  of  its  contents. 

5.  Fbaud  ^=»50 — Actions — Bubden  of  Pboof. 

Where  a  buyer  asserted  that  the  seller  made  a  false  statement,  and 
the  seller  defended  on  the  ground  that  it  had  retracted  the  same,  the 
burden  of  proving  the  retraction  is  on  the  seller. 
6u  Fbaud  ^=>64(1) — Actions — Jubt  Question. 

A  statement  in  a  written  contract  of  sale,  showing  that  vacuum  clean- 
ers sold  had  been  placed  on  the  market,  cannot  as  a  matter  of  law  be 
treated  as  a  retraction  of  the  seller's  misrepresentations  that  such  appli- 
ances had  not  been  placed  on  the  market ;  but  the  question  whether  the 
statement  was  brought  to  the  notice  of  the  buyer's  representatives  is  for 
the  Jury. 
7.  Sales  ^=»124 — Rescission — Retubn  op  Goods. 

Where  a  buyer  made  no  offer  to  return  articles  deUvered,  he  cannot, 
despite  the  seUer's  misrepresentations,  rescind  the  contract,  and  escape 
liability  on  notes  given  for  the  purchase  price. 

^s>For  oUitr  cmm  see  same  topio  6  KBT-NUMBBR  in  aU  Kesr-Numbered  Digests  A  Indexes 
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8.  BbOKEBS    ^SS>M — ^AUTHOBITT — REPBESENTATIONa 

A  broker,  who  for  a  corporation  negotiated  a  sale  of  yacnnm  clean- 
ers, with  machinery  and  materials  for  their  manufacture.  Is  without  au- 
thority to  make  representations  that  such  cleaners  had  not  preyiously 
been  put  on  the  market 

On  Petition  of  Plaintiffs  in  Error  for  a  Rehearing. 

9.  Sales  ^=»348(1) — Subject -Matter  of  Countebculim. 

Under  Code  Civ.  Proc.  N.  Y.  §  501,  declaring  that  the  defendant  may 
set  up  as  a  coimterclaim  a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of  plaintiff's 
claim,  or  connected  with  the  subject-matter  of  the  action,  and  in  an 
action  on  contract  any  other  cause  of  action  existing  at  the  commencement 
of  the  action,  a  buyer,  sued  on  notes  given  for  the  purchase  price,  cannot 
set  up  as  a  counterclaim  an  action  of  deceit  for  the  seller's  misrepresen- 
tations. 

Hough,  Circuit  Judge,  dissenting  in  part,  and  Learned  Hand,  District 
Judge,  dissenting  in  part  on  rehearing. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  the  Vulcan  Metals  Company,  Incorporated,  against  the 
Simmons  Manufacturing  Company,  begun  in  the  state  court  and  re- 
moved to  the  federal  court,  together  with  an  action  by  the  Simmons 
Manufacturing  Company  against  the  Vulcan  Metals  Company,  In- 
corporated, and  Albert  Freeman,  who  counterclaimed.  There  was  a 
judgment  for  the  Simmons  Manufacturing  Company,  defendant  in 
the  first  action,  and  for  it  as  plaintiff  in  the  second,  the  counterclaim 
of  the  defendants  Vulcan  Metals  Company,  Incorporated,  and  Albert 
Freeman  being  dismissed,  and  the  Vulcan  Metals  Company,  Incor- 
porated, and  another  bring  error.  Judgment  in  the  action  by  the  Vul- 
can Metals  Company  reversed,  and  judgment  in  action  on  notes  modi- 
fied, so  as  not  to  dismiss  the  counterclaim  on  the  merits,  and  otherwise 
affirmed. 

Writ  of  error  to  two  Judgments  of  the  District  Court  for  the  Southern 
District  of  New  York,  entered  in  the  first  case  upon  a  verdict  directed  by  the 
court  dismissing  the  complaint,  and  in  the  second  case,  upon  a  verdict  di- 
rected by  the  court  in  favor  of  the  plaintiff  for  the  sum  of  $43,423.04.  The 
complaint  in  the  first  action  was  for  deceit,  brought  in  the  state  court  and 
removed  for  diversity  of  citizenship  to  the  District  Court.  The  complaint  in 
the  second  was  originally  brought  in  the  District  Court,  about  a  month  after 
the  first  suit,  and  was  upon  three  notes,  for  $15,000,  112,500,  and  $12,500, 
respectively.  In  the  complaint  on  the  second  action  the  defendants  set  up 
the  same  facts  which  they  laid  In  their  complaint  in  deceit,  and  which  they 
here  pleaded  as  a  defense  to  the  action  on  the  notes  and  as  a  counterclaim. 

The  gist  of  the  complaint  in  the  first  action  was  the  fraudulent  procurement 
by  the  Simmons  Manufacturing  Company  of  a  contract  executed  by  the  de- 
fendant Freeman  on  behalf  of  the  Volcan  Metals  Company,  Incorporated, 
by  which  he  purchased  from  the  Simmons  Company  for  $75,000  all  the  tools, 
dies,  and  equipment  owned  by  it  for  the  manufacture  of  its  vacuum  cleaning 
machines,  all  manufactured  machines  and  unassembled  parts,  as  set  forth  in 
a  schedule  thereto  attached,  and  all  inventions,  applications,  and  letters  patent 
owned  by  the  Simmons  Company  in  vacuum  cleaners,  together  with  certain 
proposed  Improvements  to  be  made  thereon.  The  complaint  further  alleges 
that  the  officers  and  agents  of  the  Simmons  Manufacturing  Company  made 
false  repreventations  as  to  the  character  of  the  vacuiun  cleaners  so  sold  and 
the  extent  to  which  they  had  been  used  upon  the  market,  to  which  the  Vulcan 
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Metals  Company,  Incorporated,  acted  to  Its  prejudice,  because  the  machines 
and  patents  were  totally  Inefltolent  and  unmarketable.  The  notes  sued  on  In 
the  second  cause  of  action  were  three  of  those  given  as  part  of  the  purchase 
price.  The  District  Judge  directed  a  verdict  for  the  Simmons  Manufacturing 
Company  in  both  actions,  upon  the  theory  that  no  actionable  fraud  had  been 
made  out  and  the  correctness  of  tills  ruling  Is  the  turning  point  In  the  case. 

The  plaintiff  in  the  first  action  was  a  corporation,  of  which  Albert  Freeman, 
<me  of  the  defendants  in  the  second  action,  was  a  promoter.  He  was  an 
indorser  of  the  notes,  and  conducted  the  negotiations  which  resulted  in  the 
purchase  by  him  of  the  vacuum  cleaners  on  behalf  of  the  plaintiff.  He  testi- 
fied to  certain  representations  made  to  him  at  the  time  as  an  inducement  to 
his  entering  into  the  contract.  These  representations  emanated  in  the  first 
instance  from  one  Flynn,  who  had  been  apparently  authorized  by  the  Sim- 
mons Manufacturing  Company  to  act  as  a  broker  in  the  sale  of  the  machines 
and  the  patents.  Flynn's  authority  to  represent  the  Simmons  Manufacturing 
Company  in  respect  of  such  representations  would  be  a  turning  point  In  the 
case,  except  for  the  fact  that  Freeman  swore  that  the  president  of  the  com- 
pany, one  Slnmions,  and  its  general  counsel,  Barnes,  liad  repeated  all  of 
Flynn's  statements  during  the  negotiations  and  that  he  had  relied  upon  them. 
It  therefore  became  essential  to  determine,  since  Simmons  was  clearly 
authorized  to  represent  the  Simmons  Manufacturing  Company,  whether  the 
misrepresentations  would  support  an  action  of  deceit.  They  were  of  two 
classes — those  touching  the  efficiency  of  the  vacuum  cleaner;  and,  second, 
that  no  attempt  had  been  made  to  market  the  machines  by  the  Simmons 
Manufacturing  Company. 

The  first  of  these  classes  is  substantially  the  same  as  those  contained  in  a 
booklet  issued  by  the  Simmons  Manufacturing  Company  for  the  general  sale 
of  the  vacuum  cleaners.  They  Include  commendations  of  the  cleanliness,  econ- 
omy, and  efficiency  of  the  machine ;  that  It  was  absolutely  perfect  in  even  the 
smallest  detail;  that  water  power,  by  which  it  worked,  marked  the  most 
economical  means  of  operating  a  vacuum  cleaner  with  the  greatest  efficiency ; 
that  the  cleaning  was  more  thoroughly  done  than  by  beating  or  brushing; 
that,  having  been  perfected,  it  was  a  necessity  which  every  one  could  afford ; 
that  it  was  so  simple  that  a  child  of  six  could  use  it;  that  It  worked  com- 
pletely and  thoroughly;  that  it  was  simple,  long-lived,  easily  operated,  and 
effective ;  that  it  was  the  only  sanitary  portable  cleaner  on  the  market ;  that 
perfect  satisfaction  would  result  from  its  use ;  that  it  would  last  a  lifetime ; 
that  it  was  the  only  practical  Jet  machine  on  the  market;  and  that  perfect 
satisfaction  would  result  from  its  use,  if  properly  adjusted.  The  booklet  is 
in  general  the  ordinary  compilation,  puffing  the  excellence  and  powers  of  the 
vacuiun  cleaner,  and  asserting  its  superiority  over  all  others  of  a  similar  sort. 
Flynn  made  a  demonstration  of  the  cleaner  to  Freeman  with  borax  sprinkled 
upon  the  carpet,  and  allowed  him  to  take  one  for  experiment,  which  he  re- 
tained for  some  time. 

The  second  class  of  misrepresentations  was  that  the  Simmons  Manufactur- 
ing Company  had  not  sold  the  machine,  or  made  any  attempt  to  sell  it ;  that 
they  Imd  not  shown  it  to  any  one ;  that  it  had  never  been  on  the  market,  and 
that  no  one  outside  of  the  company  officials  and  the  men  in  the  factory  knew 
anything  about  it;  that  they  had  manufactured  15,000  of  them,  but  before 
making  any  attempt  to  market  it  they  had  been  told  by  their  agent  that  it 
would  be  a  mistake  for  them  to  attempt  to  sell  these  along  with  their  ordinary 
line,  which  was  furniture;  that  on  that  account  they  had  withdrawn  them 
from  the  market  and  had  never  made  any  attempt  to  put  them  out.  Sweet- 
land,  one  of  the  promoters  of  the  Vulcan  Metals  Company,  Incori)orated,  swore 
that  Flynn  had  stated  that  the  machines  had  been  marketed,  but  marketed 
successfully.  There  was  therefore  a  discrepancy  between  the  testimony  of 
these  two  representations,  but  for  the  purposes  of  the  action  it  is  not  here 
material,  since  the  complaint  was  based  upon  the  representation  that  the 
machines  had  not  been  sold. 

There  was  evidence  that  the  machines,  when  exploited  by  the  Vulcan  Metals 
Company,  Incorporated,  proved  to  be  ineffective  and  of  little  or  no  value, 
and  that  their  manufacture  was  discontinued  by  that  company  not  very  long 
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after  they  had  undertaken  It.  There  was  also  evidence  that  several  of  the 
Western  agents  of  the  Simmons  Manufacturing  Ck>mpany  had  had  the  ma- 
chines in  stock  and  had  attempted  to  market  some  of  them ;  that  they  had 
been  unsuccessful  In  these  efforts,  owing  for  the  most  part  to  the  fact  that 
the  water  pressures,  where  they  had  been  sold,  had  not  been  sufficient  to  es- 
tablish the  necessary  vacuum.  Just  what  the  vacuum  was  In  the  places  where 
the  machines  were  unsuccessful  did  not  definitely  appear  In  any  of  the  pToof. 

Wilson  B.  Brice,  of  New  York  City  (Charles  H.  Hyde,  of  New  York 
City,  of  cbunsel),  for  Vulcan  Metals  Co.,  Inc. 

Sullivan  &  Cromwell,  of  New  York  City  (Clarke  M.  Rosecrantz 
and  E.  H.  Sykes,  both  of  New  York  City,  of  counsel),  for  Simmons 
Mfg.  Co. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  The  first  question  is  of  the  misrepresentations  touching 
the  quality  and  powers  of  the  patented  machine.  These  were  general 
commendations,  or,  in  so  far  as  they  included  any  specific  facts,  were 
not  disproved;  e.  g.,  that  the  cleaner  would  produce  18  inches  of 
vacuum  with  25  pounds  water  pressure.  They  raise,  therefore,  the 
question  of  law  how  far  general  "pufiing*'  or  "dealers'  talk"  can  be  the 
basis  of  an  action  for  deceit. 

The  conceded  exception  in  such  cases  has  generally  rested  upon  the 
distinction  between  "opinion"  and  "fact";  but  that  distinction  has  not 
escaped  the  criticism  it  deserves.  An  opinion  is  a  fact,  and  it  may  be 
a  very  relevant  fact;  the  expression  of  an  opinion  is  the  assertion  of 
a  beUef,  and  any  rule  which  condones  the  expression  of  a  consciously 
false  opinion  condones  a  consciously  false  statement  of  fact.  When 
the  parties  are  so  situated  that  the  buyer  may  reasonably  rely  upon 
the  expression  of  the  seller's  opinion,  it  is  no  excuse  to  give  a  false 
one.  Bigler  v.  Flickinger,  55  Pa.  279.  And  so  it  makes  much  differ- 
ence whether  the  parties  stand  "on  an  equality."  For  example,  we 
should  treat  very  differently  the  expressed  opinion  of  a  chemist  to  a 
layman  about  the  properties  of  a  composition  from  the  same  opinion 
between  chemist  and  chemist,  when  the  buyer  had  full  opportunity  to 
examine.  The  reason  of  the  rule  lies,  we  think,  in  this:  There  are 
some  kinds  of  talk  which  no  sensible  man  takes  seriously,  and  if  he 
does  he  suffers  from  his  credulity.  K  we  were  all  scrupulously  honest, 
it  would  not  be  so ;  but,  as  it  is,  neither  party  usually  believes  what 
the  seller  says  about  his  own  opinions,  and  each  knows  it.  Such  state- 
ments, like  the  claims  of  campaign  managers  before  election,  are 
rather  designed  to  allay  the  suspicion  which  would  attend  their  ab- 
sence than  to  be  understood  as  having  any  relation  to  objective  truth. 
It  is  quite  true  that  they  induce  a  compliant  temper  in  the  buyer,  but 
it  is  by  a  much  more  subtle  process  than  through  the  acceptance  of  his 
claims  for  his  wares. 

So  far  as  concerns  statements  of  value,  the  rule  is  pretty  well  fixed 
against  the  buyer.  So.  Dev.  Co.  v.  Silva,  125  U.  S.  247,  256,  8  Sup. 
Ct.  881,  31  L.  Ed.  678;  Gordon  v.  Butler,  105  U.  S.  553,  26  L.  Ed. 
1166;  Lehigh  Zinc,  etc.,  Co.  v.  Bamford,  ISO  U.  S.  665,  14  Sup.  Ct 
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219,  37  L.  Ed.  1215.  It  has  been  applied  more  generally  to  statements 
of  quality  and  serviceability.  Kimball  v.  Bangs,  144  Mass.  321,  11 
N.  E.  113;  Neidefer  v.  Chastain,  71  Ind.  363,  36  Am.  Rep.  198;  War- 
ren V.  Doolittle,  61  111.  171 ;  Hunter  v.  McLaughlin,  43  Ind.  38.  But 
this  is  not  always  so.  Iowa,  etc.,  Co.  v.  Amer.  Heater  G).  (C.  C.) 
32  Fed.  735.  As  respects  the  validity  of  patents  it  also  obtains. 
Reeves  v.  Coming  (C.  C.)  51  Fed.  774;  Dillman  v.  Nedlehoffer,  119 
III.  567,  7  N.  E.  88;  Huber  v.  Guggenheim  (C.  C.)  89  Fed.  598.  Cases 
of  warranty  present  the  same  question  and  have  been  answered  in  the 
same  way.  Chalmers  v.  Harding,  17  L.  T.  (N.  S.)  571 ;  Farrow  v. 
Andrews,  69  Ala.  96 ;  Bain  v.  Withey,  107  Ala.  223 ;  ^  Gaar,  etc.,  Co.  v. 
Halverson,  128  Iowa,  603,  105  N.  W.  108;  Bartlett  v.  Hoppock,  34 
N.  Y.  118,  88  Am.  Dec.  428.    Contra,  Elkins  v   Kenyon,  34  Wis.  93. 

In  the  case  at  bar,  since  the  buyer  was  allowed  full  opportunity  to 
examine  the  cleaner  and  to  test  it  out,  we  put  the  parties  upon  an 
equality.  It  seems  to  us  that  general  statements  as  to  what  the  cleaner 
would  do,  even  though  consciously  false,  were  not  of  a  kind  to  be  taken 
literally  by  the  buyer.  As  between  manufacturer  and  customer,  it 
may  not  be  so ;  but  this  was  the  case  of  taking  over  a  business,  after 
ample  chance  to  investigate.  Such  a  buyer,  who  the  seller  rightly  ex- 
pects will  undertake  an  independent  and  adequate  inquiry  into  the 
actual  merits  of  what  he  gets,  has  no  right  to  treat  as  material  in  his 
determination  statements  like  these.  The  standard  of  honesty  permit- 
ted by  the  rule  may  not  be  the  best ;  but,  as  Holmes,  J.,  says  in  Deming 
V.  Darling,  148  Mass.  504,  20  N.  E.  107,  2  L.  R.  A.  743,  the  chance 
that  the  higgling  preparatory  to  a  bargain  may  be  afterwards  trans- 
lated into  assurances  of  quality  may  perhaps  be  a  set-off  to  the  actual 
wrong  allowed  by  the  rule  as  it  stands.  We  therefore  think  that  the 
District  Court  was  right  in  disregarding  all  these  misrepresentations. 

[2,  3]  As  respects  the  representation  that  the  cleaners  had  never 
been  put  upon  the  market  or  offered  for  sale,  the  rule  does  not  apply ; 
nor  can  we  agree  that  such  representations  could  not  have  been  ma- 
terial to  Freeman's  decision  to  accept  the  contract.  The  actual  test 
of  experience  in  their  sale  might  well  be  of  critical  consequence  in  his 
decision  to  buy  the  business,  and  the  jury  would  certainly  have  the 
right  to  accept  his  statement  that  his  reliance  upon  these  representa- 
tions was  determinative  of  his  final  decision.  We  believe  that  the 
facts  as  disclosed  by  the  depositions  of  the  Western  witnesses  were 
sufficient  to  carry  to  the  jury  the  question  whether  those  statements 
were  false.  It  is  quite  true,  as  the  District  Judge  said,  that  the  num- 
ber of  sales  was  small,  perhaps  not  60  in  all ;  but  they  were  scattered 
in  various  parts  of  the  Mountain  and  Pacific  States,  and  the  jury 
might  conclude  that  they  were  enough  to  contradict  the  detailed  state- 
ments of  Simmons  that  the  machines  had  been  kept  off  the  market 
altogether. 

The  Simmons  Manufacturing  Company  insists  that  there  was  no 
evidence  that  Simmons,  who  was  the  only  party  authorized  to  speak 
for  that  company,  knew  that  the  goods  had  ever  been  put  on  sale, 
and  it  is  quite  true  that  there  was  no  such  direct  evidence.  It  is  at 
least  arguable  whether  the  evidence  was  sufficient  to  allow  a  jury  to 

» 18  South.  217. 
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say  that  Simmons  had  known  of  these  efforts.  The  results  of  the  sales 
seem  to  have  come  to  the  knowledge  only  of  the  local  agents,  but 
we  think  a  jury  might  say  that  the  fact  of  their  sale  and  the  decision 
of  the  agents  to  sell  them  might  have  been  authorized  by  the  home 
office,  and  that  Simmons  might  have  known  of  both.  While,  there- 
fore, if  the  case  turned  only  upon  Simmons'  knowledge  of  the  failure 
of  the  machines  upon  sale,  we  should  hardly  think  the  evidence  suffi- 
cient to  justify  any  inference  that  he  did  know,  yet,  since  the  fraud 
alleged  was  of  the  fact  of  sale  alone,  the  evidence  did  not  justify  a 
directed  verdict.  Such  a  misrepresentation  might  have  been  material 
to  Freeman  in  the  execution  of  the  contract,  since,  if  he  did  learn  that 
they  had  been  on  sale,  he  might  well  have  insisted  that  the  results  of 
those  sales  should  be  disclosed  before  he  proceeded.  Sweetland's  tes- 
timony to  the  contrary  only  discredits  Freeman's  statements;  it  can- 
not be  itself  the  basis  of  any  recovery. 

[4-8]  The  next  question  is  as  to  whether  any  such  misrepresenta- 
tions were  conclusively  cured  by  the  recital  in  the  contract  of  pur- 
chase as  follows : 

"The  party  of  the  first  part  [the  Simmons  Company]  has  been  engaged  In 
the  manufacture  of  a  certain  type  of  vacuum  cleaning  machines,  and  the  par- 
ties of  the  first  and  second  part  [the  National  Suction  Cleaner  Company]  have 
been  engaged  in  the  sale  thereof." 

We  all  agree  that  an  adequate  retraction  of  the  false  statement  be- 
fore Freeman  executed  the  contract  would  be  a  defense.  Whether 
this  be  r^^arded  as  terminating  the  consequences  of  the  original  wrongs 
or  as  a  correction  of  it,  is  of  little  importance.  Further,  we  agree 
that,  even  if  Freeman  had  in  fact  never  learned  of  the  retraction,  it 
would  serve,  if  given  under  such  circumstances  as  justified  the  utterer 
in  supposing  that  he  would.  For  example,  a  letter  actually  delivered 
into  his  hands  containing  nothing  but  a  retraction  would  be  a  defense, 
though  it  abundantly  appeared  that  he  had  never  read  it.  His  loss 
might  still  be  the  consequence,  and  the  reasonable  consequence,  but 
for  the  letter,  of  the  original  fraud;  but  the  writer  would  have  gone 
as  far  as  necessary  to  correct  that  fraud,  and  we  should  not  be  dis- 
posed to  hold  it  as  an  insurer  that  its  correction  should  be  effective. 
Judge  WARD  and  I,  however,  do  not  think  that  such  a  recital  in  such 
a  place  was  certain  to  catch  the  eye  of  the  reader,  and  that  therefore 
neither  was  the  defendant's  duty  of  retraction  inevitably  discharged, 
nor,  what  is  nearly  the  same  thing,  did  the  defendant  show  beyond 
question  that  Freeman  actually  saw  it.  As  a  retraction  the  recital  was 
a  defense,  and  the  defendant  had  the  burden  of  proof.  As  notice  to 
Freeman  actually  conveyed,  it  may  have  been  only  evidence  upon  the 
causal  sequence  between  the  wrong  and  the  injury;  but  we  attach 
no  g^eat  significance  to  that  distinction.  The  fact  that  he  signed  the 
contract  appears  to  us  to  be  some  evidence  upon  which  the  jury  might 
say  that  he  could  not  have  seen  the  recital.  That  depends  upon  how 
much  importance  they  think  he  attached  to  the  original  representa- 
tion, and  that  depends  in  turn  upon  what  they  thought  of  his  story. 
If  they  did  believe  that  the  representation  was  of  critical  consequence 
in  his  decision,  they  might  infer  that  he  did  not  see  it,  or  he  would 
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not  have  gone  on  without  some  explanation.  The  very  silence  of  the 
testimony  upon  the  question  might  be  taken  to  infer  that  he  had  not 
noticed  it,  even  at  the  trial,  just  as  it  might  also  be  taken  to  indicate 
that  he  had  fabricated  the  whole  story,  and  hoped  the  recital  would 
escape  the  notice  of  the  defendant.  In  any  event,  the  interpretation 
of  the  whole  transaction  appears  to  us  not  to  be  so  clear  that  reason- 
able people  might  not  come  to  opposite  conclusions  upon  it,  and  that 
involves  a  submission  to  the  jury.  It  is  perhaps  of  some  importance 
that  no  allusion  to  the  recital  appears  in  the  record. 

[7,  8]  It  results  from  the  foregoing  that  the  judgment  in  the  action 
for  deceit  must  be  reversed.  In  the  action  upon  the  notes  the  judg- 
ment upon  the  notes  will  be  affirmed,  because  the  Vulcan  Metals  Com- 
pany, Incorporated,  did  not  make  any  offer  to  return  the  machines, 
tools,  and  patents,  which  were  not  shown  to  be  without  any  value,  and 
consequently  it  was  in  no  position  to  rescind.  The  judgment  in  that 
action  dismissing  the  counterclaim  must,  however,  be  reversed,  since 
the  counterclaim  involved  the  same  facts  as  the  complaint  in  the  action 
for  deceit.  Fl)mn's  agency  api>ears  in  this  record  only  by  his  decla- 
rations, and  he  was  not  shown  to  have  any  authority  to  speak  for  the 
Simmons  Company.  He  was  at  most  only  a  broker,  and  as  such  his 
representations  in  the  negotiations  as  to  the  prior  conduct  of  the  Sim- 
mons Company  touching  sales  of  machines  were  not  within  his  au- 
thority. The  same  applies  upon  this  record  to  Barnes,  the  general 
counsel  of  the  defendant.  The  proof  of  their  authority  may,  of  course, 
be  different  upon  the  next  trial,  as  to  which  we  naturally  have  nothing 
to  say.  However,  no  representations  should  be  allowed  as  to  the 
efficiency,  durability,  or  economy  of  the  cleaners,  and  the  case  should 
be  tried  upon  the  sole  issue  whether  the  defendant,  through  duly  au- 
thorized agents,  represented  to  Freeman  that  the  goods  had  not  been 
put  on  sale  when  in  fact  they  had,  whether  this  representation  was 
material  to  Freeman's  execution  of  the  contract,  whether  the  inser- 
tion of  the  recital  into  the  contract  was  all  that  was  reasonably  neces- 
sary by  way  of  retraction,  and,  if  not,  whether  Freeman  did  not  ac- 
tually read  it  in  the  contract. 

Judgment  in  the  action  of  deceit  reversed,  and  new  trial  ordered. 
Judgment  in  the  action  on  the  notes  affirmed  so  far  as  it  gives  judg- 
ment on  the  notes,  and  reversed  so  far  as  it  dismisses  the  counterclaim, 
and  new  trial  upon  the  counterclaim  ordered. 

HOUGH,  Circuit  Judge  (dissenting  in  part).  The  one  point  on 
which  I  cannot  agree  with  the  majority  is  the  effect  of  the  statement 
(it  makes  no  difference  whether  it  is  called  a  "recital"  or  by  some  other 
name)  contained  in  a  contract  which  was  signed  by  Freeman  before 
he  suffered  any  loss  and  at  the  moment  he  entered  into  obligation. 
The  /Opinion  of  the  court  holds  that  this  retraction  or  correction  cannot 
be  judicially  held  adequate  or  sufficient  to  conclude  Freeman,  if  "in 
fact  [he]  did  not  see  it."  But  he  never  denied  seeing  it;  and  the 
majority  holding  is  in  effect  that,  though  signature  of  contract  is  ad- 
mitted, and  reading  of  all  of  it  not  denied,  yet,  in  the  absence  of  a 
specific  admission  of  reading  with  comprehension,  a  case  was  made 
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for  the  jury,  because  there  is  no  presumption  of  reading,  or  at  least 
of  the  intelligent  reading,  of  an  admittedly  signed  contract. 

A  man  is  held  to  be  bound  by  a  contract  because  he  is  presumed 
to  know  what  it  means  and  says ;  as  the  greater  includes  the  less,  I 
should  consider  him  bound  to  a  comprehension  of  the  ordinary  mean- 
ing of  the  words  employed.  The  present  ruling  seems  to  me  but  a 
direction  as  to  how  to  give  evidence  upon  another  trial. 

On  Petition  of  Haintiffs  in  Error  for  a  Rehearing. 

PER  CURIAM.  We  have  concluded  that  the  judgment  in  this  ac- 
tion on  the  notes  should  be  modified,  so  as  to  affirm  the  money  judg- 
ment in  favor  of  the  plaintiff  below,  and  to  dismiss  (but  not  upon  the 
merits,  as  was  done  below)  the  counterclaim  interposed.  This  counter- 
claim is  substantially  the  action  for  deceit.  That  it  did  not  constitute 
a  defense  was  sufficiently  set  forth  in  our  previous  opinion. 

[9]  Whether  the  same  allegations  of  fact  can  be  used  as  a  counter- 
claim is  a  question  that  depends  upon  the  construction  of  section  501  ^ 
Code  Civ.  Proc.  N.  Y.  The  cause  of  action  is  on  the  contract  evi- 
denced by  the  notes  in  suit ;  the  counterclaim  is  in  tort,  and  therefore 
the  question  is  whether  such  tort  cause  of  action  arises  out  of  the 
transaction  set  forth  in  the  complaint  or  is  "connected  with  the  sub- 
ject of  the  action."  Underlying  and  governing  this  question  of  pro- 
cedure is  the  legal  fact  that  this  action  of  deceit  presupposes  and  rec- 
ognizes a  contract  valid  and  enforceable.  If  there  was  not  such  a  con- 
tract, this  particular  action  of  deceit  could  not  exist,  and  no  effort  is 
or  can  be  made  in  this  proceeding  to  set  aside,  invalidate,  or  nullify 
either  the  contract  evidenced  by  the  notes  or  the  contract  out  of  which 
the  notes  arose.  That  this  counterclaim  did  not,  in  the  language  of  the 
statute,  arise  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, is  too  plain  for  argument;  whether  it  is  "connected  with  the 
subject  of  the  action"  is  a  question  which  we  resolve  in  favor  of 
plaintiff  below.  The  question  is  often  difficult,  but,  as  was  said  in 
Carpenter  v.  Manhattan,  etc.,  Co.,  93  N.  Y.  556,  "the  counterclaim 
must  have  such  relation  to  and  connection  with  the  subject  of  the  ac- 
tion that  it  will  be  just  and  equitable  that"  the  controversy  be  settled 
in  one  action.  If  a  more  rigid  or  formal  test  be  looked  for,  the  best 
is  that  of  reciprocity.  Adams  v.  Schwartz,  137  App.  Div.  235,  122  N. 
Y.  Supp.  41,  and  cases  cited. 

Making  application  of  this  test,  could  the  payees  of  the  notes,  when 
sued  in  deceit,  set  up  the  notes  as  a  proper  counterclaim?  Certainly 
not.  The  action  of  the  lower  court  in  dismissing  the  counterclaim  on 
the  merits  naturally  followed  from  its  disposition  of  the  action  of  de- 
ceit ;  the  writ  of  error  herein  complained  of  what  was  done.  We  sus- 
tain the  writ  only  in  so  far  as  the  counterclaim  was  dismissed  on  the 
merits,  modif)ring  the  judgment  below  by  striking  out  those  words. 
The  judgment  is  otherwise  affirmed. 

LEARNED  HAND,  District  Judge  (dissenting).  I  think  the  judg- 
ment on  the  notes  should  be  reversed,  along  with  the  judgment  on 
the  counterclaim,  and  that  both  should  go  back  for  the  new  trial. 
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CMS  Fed.  887) 

EDMONDS  ▼.  STERN  et  al. 

(Glrailt  Court  of  Appeals,  Seomd  Circuit    January  16,  1918.) 

No.  92, 

1.  CoFTKiOHTs  ^s»12 — Subjbot-Matteb — Obohsotrai«  Score  fob  Coptbiohtbi> 

SOTfO. 

Where  the  purchaser  of  a  song,  having  copyrighted  it  with  the  con- 
sent of  the  composer,  prepared  and  copyrighted  an  orchestral  score,  the 
purchaser  is  entitled  to  protection  of  the  copyright  for  the  score,  as  it  was 
snhstantially  a  new  and  independent  composition,  and  represented  origi- 
nal work,  supporting  an  independent  copyright 

2,  COPTMGHTS   ^=>47--AflSIQNMENl» — CONSTRUCTION. 

Where  defendants  copyrighted  a  song  sold  to  them  on  a  royalty  basis, 
and  with  the  consent  of  the  composer  prepared  and  copyrighted  an  orches- 
tral score,  the  composer  is  not,  defendants  having  assigned  to  him  the 
copyright  of  the  song  in  settlement  of  a  controversy  between  them,  en* 
titled  to  any  rights  in  the  orchestral  score,  whidi  was  not  assigned ;  the 
transaction  in  its  very  nature  showing  an  intent  not  to  lessen  or  change 
defendants'  enjoyment  of  the  score  copyrighted. 
S.  CoPTBiGHTS  ^=»47 — ^AssiONMBin's — Rights  in  Coptbiqhted  Work. 

Where  the  composer  of  a  song  sold  it  to  defendants  on  a  royalty  basis,, 
and  after  copyrighting  the  song  they  prepared  and  copyrighted  an  or- 
chestral score  with  the  composer's  consent,  the  composer  is  not,  by  rea- 
son of  the  assignment  of  the  copyright  of  the  song,  entitled  to  any  rights 
in  the  score,  whldi  was  not  assigned  to  him;  the  two  copyrights  being 
entirely  distinct. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  EHstrict  of  New  York. 

Bill  by  Shepard  N.  Edmonds  against  Joseph  W.  Stern  and  Edward 
B.  Marks  for  infringement  of  copyright.  From  the  decree,  issuing  an 
injunction,  without  damages,  and  granting  plaintiff's  attorney  a  small 
fee,  both  parties  appeal.  Reversed  and  remanded,  with  directions  to 
dismiss  the  bill. 

Plaintiff  composed  the  words  and  music  of  a  certain  song,  which  he  sold 
to  defendants,  who  copyrighted  it  in  1903,  under  a  royalty  agreement  With 
plaintiff's  knowledge  and  consent  this  song  was  used  as  part  of  an  operetta, 
and  with  like  knowledge  and  consent  defendants  separately  copyrighted  an 
orchestral  arrangement  or  medley  of  all  the  music  of  said  operetta,  which 
therefore  contained,  iuter  alia,  an  orchestration  of  the  melody  of  plaintiff's 
song.  In  1907  defendants,  after  some  difficulty  and  litigation  with  plaintiff, 
and  as  part  of  a  settlement  and  compromise  thereof,  assigned  and  transferred 
to  plaintiff,  his  assigns,  etc,  *'the  copyright  to  the  following  songs  [including 
the  song  now  in  question]  composed  by  the  said  [plaintiff]  and  copyrighted 
by  us."  Some  years  later,  persons  employed  by  and  acting  on  the  suggestion 
of  plaintiff  or  his  counsel,  bought  from  defendants  a  few  copies  of  the  or- 
diestral  arrangement  or  medley  aforesaid,  and  endeavored  to  buy  the  words 
and  music  of  the  song  itself,  but  without  success,  being  informed  that  the 
song  had  been  withdrawn  from  sale. 

This  action  is  upon  the  copyright  of  the  song,  and  the  Infringement  alleged 
is  the  sale  of  the  above  referred  to  copies  of  the  orchestral  arrangement,  which, 
of  course,  contained  no  words.  The  court  below  held  that  this  was  infringe- 
ment, but  that  plaintiff  had  suffered  no  damage  and  accordingly  issued  an  in- 
junction without  damages,  and  granted  plaintilTs  attorney  a  small  counsel 
fee.  Both  parties  appealed — plaintiff  complaining  of  refusal  of  damages  and 
the  smallness  of  the  counsel  fee ;  defendant,  of  any  fee  and  the  injunction. 

^=>For  oth«r  caoes  see  lame  topic  ft  KBT-NUMBBR  In  aU  Key-Numb«red  DigeiU  ft  Indexes 
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Fred  Francis  Weiss,  of  New  York  City,  for  plaintiff. 
Cohen  &  Richter,  of  New  York  City  (Theodore  B.  Ritcher,  of 
New  York  City,  of  counsel),  for  defendants. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Whether 
the  act  above  recited  constituted  infringement  must  be  decided  before 
any  question  of  damages  or  fees  can  be  considered. 

[1]  The  separate  copyright  of  the  orchestral  score  has  always  be- 
longed to  defendants,  and  that  they  had  lawful  right  to  have  such 
arrangement  both  prepared  and  copyrighted  cannot  be  denied,  nor  do 
we  understand  it  to  be  contested  in  this  case.  Defendants  had  con- 
fessedly acquired  the  right  to  make  this  arrangement,  and  when 
made  it  was  "substantially  a  new  and  distinct  composition,  and  as 
such  entitled  to  the  protection  of  the  court."  Carte  v.  Evans  (C.  C.) 
27  Fed.  862,  and  cases  cited.  Nor  is  this  doctrine  at  all  peculiar  to 
musical  works ;  the  propriety  of  separate  and  independent  copyright 
always  depends  upon  the  presence  or  absence  of  original  work,  as  we 
pointed  out  in  West,  etc.,  Co.  v.  Edward  Thompson  Co.,  176  Fed.  833, 
100  C.  C.  A.  303. 

[2,3]  If,  then,  defendants  had  lawful  copyright  in  the  orchestral 
arrangement,  it  was  a  piece  of  property  wholly  separate  and  independ- 
ent from  that  which  they  had  in  the  copyright  of  the  song.  The  plain- 
tiff's knowledge  of  and  acquiescence  in  what  was  done  renders  impos- 
sible any  consideration  of  what  might  have  been  the  case,  had  the 
sequence  of  notes  in  plaintiff's  song  melody  been  used  as  a  basis  for  a 
small  part  of  the  orchestral  score  without  his  consent  and  approba- 
tion. When,  in  this  condition  of  facts,  defendants  assigned  the  song 
copyright  to  plaintiff,  and  did  not  assign  that  of  the  orchestral  score 
when  settling  and  compromising  their  mutual  differences,  the  trans- 
action by  its  nature  is  strong  evidence  of  plaintiff's  continued  ac- 
quiescence and  approbation  in  defendants'  ownership  and  enjoy- 
ment of  the  copyright  of  the  orchestral  arrangement. 

Thus  for  two  reasons  we  find  no  infringement  of  plaintiff's  copy- 
right by  what  defendants  did:  (1)  There  is  evidence  of  intent  in 
both  parties  not  to  lessen  or  change  defendants'  enjoyment  of  the  score 
copyright,  when  plaintiff  acquired  the  rights  on  which  he  here  depends 
for  recovery ;  and  (2)  as  matter  of  law  the  mere  transfer  of  copyright 
in  the  song  had  no  effect  whatever  on  the  copyright  of  the  operatic 
score  theretofore  taken  out.  The  two  things  were  legally  separate,  and 
independent  of  each  other ;  it  makes  no  difference  that  such  separate 
and  independent  existence  might  to  a  certain  extent  have  grown  out 
of  plaintiff's  consent  to  the  incorporation  of  his  melody  in  the  orches- 
tration. When  that  consent  was  given,  a  right  of  property  sprang  into 
existence,  not  at  all  affected  by  the  conveyance  of  any  other  right. 

Thus  the  facts  prevent  consideration  of  the  query  (dwelt  on  in  the 
court  below)  whether  as  matter  of  law  defendants  were  without 
plaintiff's  consent,  entitled  to  sell  copies  of  the  song  printed  before  the 
assignment  of  the  copyright  in  suit.    Taylor  v.  rillow,  L,  R.  7  Eq. 


Digitized  by  VjOOQIC 


WESTERN   UNION  TELEOBAPH  CO.  V.  HICKMAN  17 

418:  Howitt  v.  Hall.  6  L.  T.  Rep.  [N.  S.]  348;   Troitzsch  v.  Ress, 
3  Times  Law  Rep.  773. 

It  follows  that  the  decree  below  must  be  reversed,  and  cause  remand- 
ed, with  directions  to  dismiss  the  bill.  The  defendants  will  recover 
one  bill  of  costs  in  this  court,  as  well  as  costs  below. 


(248  Fed.  890) 

WESTERN  UNION  TELEGRAPH  CO.  v.  HICKMAN. 

(Circuit  Court  of  Appeals,  Fourth  CJlrcult    January  3,  1918.) 

No.  1547. 

1.  Master  and  Servant  ^=9362 — Master's  Liability  for  Injury  to  Servant 
— Workmen's  (Compensation  Act — Construction — **Ca8ual  Employ- 
ment." 

Under  the  Workmen's  Compensmtlon  Act  of  West  Virginia  (Acts  1915,  c. 
9,  as  amended  by  Acts  1915  [Ex.  Sess.]  c.  1),  which  exempts  from  Its 
operation  persons  In  "casual  employment,"  the  exemption  depends,  not  on 
the  nature  of  the  work  performed,  but  on  the  nature  of  the  contract  of 
employment,  and  one  hired  for  a  limited  and  temporary  purpose,  though 
within  the  scope  of  the  master's  business.  Is  within  the  exception. 

%  Master  and  Servant  «=»289(21) — Master's  Liability  for  Injury  to  Serv- 
ant— CfONTRIBUTORY  NEGLIGENCE. 

Where  plaintiff,  temporarily  employed  by  defendant  telegraph  company 
to  assist  In  repairing  a  portion  of  Its  line,  was  injured  by  the  falling  of  a 
pole  upon  which  he  had  climbed  In  the  course  of  duty,  which  was  caused 
by  the  breaking  of  the  pole  where  It  had  become  decayed  below  the  surface 
of  the  ground,  the  defect  not  being  apparent  by  inspection  above  the 
ground,  plaintiff  was  not  charffea!)le  as  matter  of  law  with  contributory 
negligence  or  assumption  of  the  risk. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg;  Alston  G.  Dayton, 
Judge. 

Action  at  law  by  Charles  H.  Hickman  against  the  Western  Union 
Telegraph  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Herbert  Fitzpatrick,  of  Huntington,  W.  Va.  (Enslow,  Fitzpatrick 
&  Baker,  of  Huntington,  W.  Va.,  on  the  brief),  for  plaintiff  in  error. 
V.  B.  Archer,  of  Parkersburg,  W.  Va.,  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  [  1  ]  In  this  action  of  negligence  plaintiff 
in  error,  defendant  below,  set  up  in  defense  and  claimed  protection 
under  the  Workmen's  Compensation  Act  of  West  Virginia  (Acts  1915, 
c.  9,  as  amended  by  Acts  1915  [Ex.  Sess.]  c.  1)  in  force  when  the 
accident  happened.  This  act,  which  otherwise  would  bar  the  suit,  ex- 
cepts from  its  provisions  "casual  employment,"  and  plaintiff  can 
therefore  maintain  his  action  if  he  was  engaged  in  "casual  employ- 
ment" at  the  time  he  got  hurt.  The  facts  in  that  regard  appear  to 
be  these : 

i®s9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
161  C.C.A.--2 
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Plaintiff  was  about  27  years  old  when  he  received  the  injuries  for 
which  he  sues.  His  previous  employment  had  been  mainly  with  tele- 
phone companies,  and  he  was  an  experienced,  if  not  expert,  telephcme 
lineman.  For  a  while  before  the  accident  he  was  out  of  work  and 
looking  for  something  to  do.  His  father,  James  W.  Hickman,  an  in- 
spector for  the  defendant  company,  had  been  directed  to  repair  its 
clock  circuit  in  the  citv  of  Parkersburg,  a  job  of  brief  duration  and 
costing  only  a  small  sum.  Under  authority  to  get  a  lineman  to  help 
him,  he  hired  his  son,  the  plaintiff,  for  **not  over  five  days,"  and  they 
began  the  work.  On  the  morning  of  the  fourth  day,  a  telegraph  pole, 
which  plaintiff  had  climbed  to  string  a  wire,  broke  down  under  his 
weight  and  he  was  thrown  to  the  ground  and  severely  injured.  Was 
his  employment  "casual"? 

The  English  Compensation  Act,  which  some  of  our  states  have 
closely  followed,  excepts  "a  person  whose  employment  is  of  a  casual 
nature  and  who  is  employed  otherwise  than  for  the  purpose  of  the  em- 
ployer's trade  or  business."  Construing  this  act,  the  English  courts 
have  held  that  the  kind  of  work  done  by  the  employe,  rather  than  dura- 
tion of  service,  is  the  determining  factor.  If  the  work  pertain  to  the 
business  of  the  employer  and  be  within  the  scope  of  its  purpose,  the 
employment  is  not  "of  a  casual  nature,"  although  the  hiring  be  only 
for  a  short  period  of  time.  The  Connecticut  statute  (Pub.  Acts  1913, 
c.  138)  is  practically  the  same  as  the  English,  and  accordingly  the  Su- 
preme Court  of  that  state  has  held  (Thompson  v.  Twiss,  90  Cfonn.  444, 
97  Atl.  328,  L.  R.  A.  1916E,  506)  that  the  nature  of  the  employment 
was  measured,  not  by  tenure  of  service,  but  "by  the  character  of  the 
work."  The  New  Jersey  statute  likewise  exempts  those  "whose  em- 
ployment is  of  a  casual  nature." 

But  the  West  Virginia  act,  in  defining  exceptions,  uses  the  terms 
"casual  employment"  and  "persons  casually  employed."  The  equivalent 
exemption  of  persons  "whose  employment  is  but  casual"  appears  in  the 
Compensation  Laws  of  Massachusetts  (prior  to  the  amendment  of 
1914  [St.  1911,  c.  751,  as  amended  by  St.  1912,  c.  5711),  Illinois  (Uws 
1911,  p.  315,  as  amended  by  Laws  1913,  p.  335),  Michigan  (Pub.  Acts 
[Ex.  Sess.]  1912,  No.  10),  and  Minnesota  (Gen.  St.  1913,  §§  8195- 
8230).  This  noticeable  departure  from  the  language  of  the  English 
statute  indicates  a  legislative  intent  to  broaden  the  exception  and 
place  it  on  a  different  basis.  Its  apparent  effect  is  to  make  exemp- 
tion depend,  not  on  the  nature  of  the  work  performed,  but  on  the 
nature  of  the  contract  of  employment.  If  the  hiring  be  incidental 
or  occasional,  for  a  limited  and  temporary  purpose,  though  within 
the  scope  of  the  master's  business,  the  employment  is  "casual,"  and 
covered  by  the  exception.  And  so  it  has  been  held  by  the  courts  of 
states  whose  Compensation  Acts  have  substituted  "casual  employment," 
or  words  of  the  same  import,  for  the  "employment  of  a  casual  nature," 
found  in  the  English  statute.  In  re  Gaynor,  217  Mass.  86,  104  N.  E. 
339,  L.  R.  A.  1916A,  363;  In  re  Cheevers,  219  Mass.  244,  106  N.  E. 
861;  Aurora  Brewing  Co.  v.  Industrial  Board,  277  111.  142,  115  N.  E. 
207;  Maryland  Casualty  Co.  v.  Pillsbury,  172  Cal.  748,  158  Pac.  1031. 
Thus,  in  the  Gaynor  Case,  supra,  in  which  the  subject  is  discussed  at 
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length,  the  court  says  that  "casual"  is  the  antonym  of  "regular,"  "sys- 
tematic," "periodic,"  and  "certain."  These  decisions,  and  the  convinc- 
ing reasons  on  which  they  rest,  warrant  the  conclusion  that  plaintiff 
was  engaged  in  "casual  employment"  when  the  accident  occurred. 

This  conclusion  finds  further  support  in  the  so-called  insurance  fea- 
ture of  the  West  Virginia  statute,  under  which  a  compensation  fund  is 
created.  The  premiums  which  make  up  this  fund  are  paid  by  the  em- 
ployers on  the  basis  of  their  monthly  pay  rolls,  which  are  certified  to 
the  treasurer  of  the  state,  and  they  are  authorized  to  deduct  each  month 
from  the  pay  of  their  employes,  excepting  persons  casually  employed, 
10  per  cent  of  the  premium  paid  for  that  month.  But  it  does  not  ap- 
pear, and  we  do  not  understand  it  to  be  claimed,  that  Hickman  was 
on  defendant's  pay  roll  for  the  month  in  which  he  was  injured,  or  that 
any  deduction  from  his  pay  for  a  few  days'  service  was  made  or  con- 
templated. In  short,  taking  all  the  circumstances  into  account,  it  seems 
but  reasonable  to  hold  that  plaintiff's  employment  was  "casual"  within 
the  meaning  of  the  West  Virginia  act.  Certainly,  as  we  think,  the  de- 
fendant was  entitled  to  no  more  than  the  submission  of  the  question 
to  the  jury,  as  was  done,  and  their  finding  on  that  issue  must  be  ac- 
cepted as  conclusive. 

[2]  The  defenses  of  contributory  negligence  and  assumption  of  risk 
may  be  disposed  of  without  extended  comment.  There  was  testimony 
from  which  the  jury  might  find  that  the  pole  which  broke  appeared 
to  be  in  sound  condition ;  that  plaintiff  looked  at  it  before  ascending, 
,  and  observed  nothing  to  suggest  that  it  could  not  be  climbed  with  safe- 
ty ;  that  it  broke  below  the  surface  of  the  ground,  where  it  was  rotten 
and  decayed ;  that  discovery  of  this  subsurface  condition  required  the 
use  of  certain  tools  with  which  plaintiff  had  not  been  provided ;  that 
proper  inspection  would  have  disclosed  the  defect;  Siat  defendant 
employed  inspectors  and  had  some  system  of  inspection  of  its  clock 
circuit,  but  had  not  inspected  the  pole  in  question  for  at  least  a  number 
of  years ;  that  it  was  necessary  for  plaintiff  to  climb  this  pole  in  doing 
the  work  for  which  he  was  hired ;  and  that  he  was  acting  with  rea- 
sonable care  and  prudence  when  the  accident  happened.  This  was 
sufficient,  in  our  judgment,  to  take  the  case  to  the  jury,  and  the  refusal 
of  the  court  to  direct  a  verdict  for  defendant,  on  the  grounds  here  re- 
ferred to,  is  sustained  by  numerous  authorities.  Western  Union  Tel. 
Co.  V.  Tracy,  114  Fed.  282,  52  C.  C.  A.  168;  Britton  v.  Telephone  Co., 
131  Fed.  844,  65  C.  C.  A.  598;  Munroe  v.  Ley  &  Co.,  156  Fed.  468,  84 
C.  C.  A.  278;  Jackson  Fibre  Co.  v.  Meadows,  159  Fed.  110,  86  C.  C. 
A.  300;  Bush  v.  Cin.  Trac.  Co.,  192  Fed.  241,  112  C.  C.  A.  499; 
Heckert  v.  Central  D.  &  P.  T.  Co.,  218  Fed.  29,  134  C.  C.  A.  43 ; 
Perry  v.  Electric  Ry.  Co.,  72  W.  Va.  282,  78  S.  E.  692,  L.  R.  A.  1916D, 
962;  Corby  v.  Telephone  Co.,  231  Mo.  417,  132  S.  W.  712;  Hulse 
V.  Home  Telephone  Co.,  164  Mo.  App.  126,  147  S.  W.  1124;  McGuire 
V.  Bell  Telephone  Co.,  167  N.  Y.  208,  60  N.  E.  433,  52  L.  R.  A.  437; 
Southern  Bell  Tel.  Co.  v.  Clements,  98  Va.  1,  34  S.  E.  951. 

We  have  carefully  examined  the  various  assignments  of  error  which 
are  based  upon  instructions  to  the  jury,  both  those  given  and  those 
refused,  but  find  none  of  them  of  sufficient  merit  to  require  discussion. 
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Taking  the  charge  as  a  whole,  the  case  was  fairly  and  correctly  sub- 
mitted, and  no  sufficient  reason  appears  for  disturbing  the  judgment 
Affirmed. 


(248  Fed.  902) 

DOSSET  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     February  11,  1918.) 

No.  4873. 

1.  Indians  ^=»38(4) — Intboduction  of  Intoxicating  Liquob  into  Indian 

TKRRITOR  Y^^In  DICTMENT 

In  view  of  Rev.  St.  §  1025  (Comp.  St  1916,  %  1691),  declaring  that  no 
indictment  shall  be  deemed  Insufficient  by  reason  of  any  defect  or  im- 
perfection in  the  matter  of  form  only,  an  indictment  charging  that  accused, 
**ln  the  county  of  Jefferson,  state  of  Oklahoma,  in  the  district  and  with- 
in the  Jurisdiction  of  said  court,  did  ♦  ♦  ♦  unlawfully,  knowingly, 
willfully,  and  feloniously  introduce  and  carry  into  the  county  and  district 
fro^  without  the  state  of  Oklahoma  ♦  ♦  ♦  intoxicating  liquor, 
♦  ♦  ♦  the  portion  of  the  county  and  district  into  which  the  liquor  was 
80  Introduced  having  been  within  tlae  limits  of  the  Indian  Territory  and  a 
part  thereof  prior  to  admission,*'  must  be  deemed  sufficient  to  charge  the 
offense  of  introducing  from  without  intoxicating  liquor  into  that  portion 
'  of  the  state  of  Oklahoma  which  was  formerly  the  Indian  Territory,  for, 
while  the  indictment  was  subject  to  criticism  as  to  form,  it  was  sufficient 
to  advise  accused  of  the  offense  with  which  he  was  charged,  and  in  event 
of  conviction  would  have  supported  a  plea  of  former  Jeopardy. 

2.  Criminal  Law  ^=»822(18) — Instructions — Construed  as  a  Whouj — Ignor- 

ing Defiense. 

In  a  prosecution  for  introducing  intoxicating  liquors  from  without  into 
that  part  of  the  state  of  Oklahoma  formerly  the  Indian  Territory,  where 
defendant,  who,  with  companions,  motored  into  the  state,  claimed  that 
liquor  which  he  placed  in  the  car  was  consumed  before  the  state  line  was 
reached,  and  that  the  liquor  found  was  placed  In  the  machine  by  others,  a 
charge  that  only  that  found  in  the  state  of  Oklahoma  should  be  considered 
could  not,  in  view  of  the  other  charges,  be  deemed  to  have  taken  the  de- 
fense from  the  Jury. 

3.  CJriminal  Law  ^=»829(1) — Instructions  Covered  by  Charge. 

The  refusal  of  a  requested  charge,  fully  and  accurately  covered  by  the 
general  charge,  is  proper. 

4.  Criminal  Law  ^=5>811(4) — Instructions  Emphasizing  Particular  Matter. 

A  charge  on  reasonable  doubt,  which  singled  out  and  emphasized  a 
particular  matter,  though  it  was  not  vital  to  the  case,  was  properly  re- 
fused. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Bill  Dosset  was  convicted  of  the  offense  of  carrying  liquor  from  a 
point  outside  the  state  of  Oklahoma  into  that  part  of  the  state  which 
prior  to  statehood  was  part  of  the  Indian  Territory,  and  he  brings 
error.    Affirmed. 

F.  E.  Riddle,  of  Tulsa,  Okl.  (Harry  Hammerly,  of  Chickasha,  Okl, 
on' the  brief),  for  plaintiff  in  error. 

Archibald  Bonds,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P. 
McGinnis,  U.  S.  Atty.,  of  Muskogee,  Okl,  on  the  brief),  for  the 
United  States. 

^=»For  oUier  cams  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  Dossett,  defendant  below,  was  convicted 
of  the  offense  of  carrying  liquor  from  a  point  outside  the  state  of  Okla- 
homa into  that  part  of  the  state  which  prior  to  statehood  was  a  part  of 
the  Indian  Territory.  The  case  is  here  on  writ  of  error,  and  counsel  for 
defendant  urge  for  consideration  the  following  assignments  of  error : 

No.  3.  Refusal  by  the  court  below  to  give  certain  requested  instruc- 
tions to  the  jury. 

No.  2.  Giving  by  the  court  below  that  part  of  the  charge  to  which 
specific  objection  was  taken. 

No.  4.  Overruling  the  demurrer  to  the  indictment. 

These  assignments  will  be  taken  up  in  reverse  order. 

[1]  The  demurrer  interposed  contained  the  following  grounds: 

(1)  **That  said  indictment  is  insufladent.  and  fails  to  aUe^e  facts  showing 
tliat  defendant  is  guilty  of  violating  any  of  the  laws  of  the  United  States." 

(2)  •*That  said  indictment  fails  to  allege  facts  sufficient  to  show  that  defend- 
ant has  been  guilty  of  introducing  intoxicating  liquors  into  the  Indian  country 
within  the  purrlew  of  the  act  of  Congress." 

The  indictment  contains  the  following  language: 

'*That  one  BUI  Dosset,  on  the  13th  day  of  August,  A.  D.  1916,  In  the  county 
of  Jefferson,  state  of  Oklahoma,  in  the  said  district  and  within  the  Jurisdiction 
of  said  court,  did  at  the  time  and  place  aforesaid,  unlawfully,  knowingly, 
willfully,  and  feloniously  introduce  and  carry  into  the  county  and  district 
aforesaid,  from  without  the  said  state  of  Oklahoma,  one  quart  of  vinous,  malt, 
fermented,  and  intoxicating  liquor,  to  wit,  whisky  and  beer;  the  portion  of 
said  county  and  district  into  which  the  said  liquor  was  so  introduced  having 
been  within  the  limits  of  the  Indian  Territory,  and  a  part  thereof,  prior  to  the 
admission  of  the  said  state  of  Oklahoma  into  the  Union  as  one  of  the  United 
States  of  America." 

Counsel  for  defendant  in  their  brief  say : 

•The  language  of  the  indictment  to  which  we  directed  the  demurrer  is  as 
foUows:  'The  portion  of  said  county  and  district  Into  wlUch  the  said  liquor 
was  so  introduced  having  been  witliin  the  limits  of  the  Indian  Territory  and 
a  part  thereof  prior  to  the  admission  of  the  state  of  Oklahoma  into  the 
Union.' " 

And  again  counsel  say: 

*^t  is  our  contention  that  the  Indictment  only  by  inference  alleges  that  the 
place  where  the  intoxicating  Uquors  were  introduced  was  formerly  a  portion 
of  the  Indian  Territory." 

We  agree  with  counsel  that  the  indictment  is  subject  to  criticism 
as  to  form ;  but  defective  form  does  not  necessarily  render  an  indict- 
ment insufficient.  If  the  indictment  contains  every  element  of  the 
offense  intended  to  be  charged ;  if  it  charges  all  the  facts  necessary  to 
enable  the  defendant  to  prepare  for  his  defense,  and  to  plead  former 
jeopardy  in  case  he  is  again  indicted  for  the  offense  after  an  acquittal 
or  conviction  on  the  present  indictment;  if  the  facts  are  stated,  so  that 
the  court  may  determine  whether,  if  proven,  they  would  constitute  in 
law  the  offense  charged — the  indictment  will  be  sufficient,  even  though 
it  may  be  defective  as  to  grammar,  and  even  though  some  element  of 
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the  offense  is  stated  loosely  and  without  technical  accuracy.  R.  S.  U. 
S.  §  1025  (Comp.  St.  U.  S.  1916,  §  1691);  Coffin  v.  U.  S.,  162  U.  S. 
664,  16  Sup.  Ct.  943,  40  L.  Ed.  1109:  Harper  v.  U.  S.,  170  Fed.  385, 
95  C.  C.  A.  555 ;  Horn  v.  U.  S.,  182  Fed.  721,  105  C.  C.  A.  163 ;  Mor- 
ris V.  U.  S.,  229  Fed.  516,  143  C.  C.  A.  584.  The  indictment  in  the 
case  at  bar  was  sufficient  under  the  tests  stated. 

[2]  The  part  of  the  court's  charge  to  which  assignment  of  error 
No.  2  relates  is  as  follows : 

"Now,  the  only  liquor  Involved  in  this  case  Is  the  liquor  which  the  officers 
say  they  found  in  the  car  after  it  crossed  the  river  and  when  the  arrest  was 
made." 

The  objection  made  is  that  this  charge  practically  "excluded  the 
defendant's  theory,  as  well  as  his  testimony."  Apparently  the  defend- 
ant's theory,  which  was  supported  to  some  extent  by  the  testimony  of 
the  defendant,  was  that  the  defendant  did  put  into  the  automobile 
in  which  defendant  and  his  companions  made  their  trip  a  sack  contain- 
ing beer,  but  that  this  beer  was  all  consumed  before  reaching  the  state 
line  of  Oklahoma,  and  that  the  other  sack  containing  the  whisky,  which 
was  seized  by  the  officers  after  crossing  the  line,  was  placed  in  the 
automobile,  not  by  the  defendant,  but  by  one  of  the  other  occupants 
of  the  car.  The  part  of  the  charge  of  the  court  above  given  must  be 
read  in  connection  with  the  other  portions  of  the  charge  immediately 
accompanying  it,  and  when  so  read  it  cannot  fairly  be  said  either  to 
have  excluded  the  defendant's  theory  or  the  defendant's  evidence. 
The  particular  portion  of  the  charge  mentioned  was  intended  to  ex- 
clude from  the  consideration  of  the  jury  the  question  whether  the 
carrying  of  the  beer  to  the  line,  or  near  the  line,  of  Oklahoma,  would 
constitute  an  offense.  The  court  charged  that  it  would  not,  and  that 
the  only  liquor  they  were  to  consider  as  liable  to  convict  defendant  was 
the  whisky  which  was  carried  across  the  line.  Construed  fairly,  and 
in  connection  with  the  other  parts  of  the  charge,  this  particular  part 
was  in  defendant's  favor,  rather  than  against  him. 

[3,  4]  Assignment  No.  3  covers  two  instructions  requested  by  de- 
fendant and  refused  by  the  court.    They  are  as  follows : 

"You  are  instructed  that  under  the  evidence  in  this  case  the  court  is  of  the 
opinion  that  the  same  is  insufficient  to  sustain  a  conviction  against  the  defend- 
ant, and  you  are  advised  it  would  be  your  duty  to  return  a  verdict  in  his  fa- 
vor. ♦  ♦  ♦  Yoa  are  instructed  that  if  you  have  a  reasonable  doubt  whether 
or  not  the  defendant  placed  the  whisky  in  the  car,  or  caused  the  same  to  be 
placed  therein,  in  which  the  defendant  was  riding,  then,  under  the  law,  you 
must  resolve  said  doubt  in  favor  of  the  defendant." 

The  first  of  these  instructions  raises  the  question  whether  there 
was  substantial  evidence  to  sustain  a  verdict  and  judgment  of  guilty. 
It  would  serve  no  useful  purpose  to  discuss  the  testimony  of  the  sever- 
al witnesses.  A  careful  examination  has  led  us  to  the  conclusion 
ftiat.  though  the  evidence  was,  conflicting,  there  was  substantial  and 
sufficient  evidence  to  sustain  a  verdict  of  guilty.  The  requested  in- 
struction was  rightly  refused.  The  requested  particular  charge  on  the 
subject  of  reasonable  doubt  was  properly  refused:  First,  because  the 
court  had  fully  and  accurately  covered  the  matter  in  the  general 
charge;   and,  secondly,  because  the  requested  charge  was  misleading, 
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in  that  it  singled  out  one  matter  to  which  the  jury  was  told  to  apply  the 
rule  of  reasonable  doubt,  namely,  the  placing  of  the  whisky  in  the  car, 
thereby  unduly  emphasizing  this  particular  matter,  though  it  was  not 
a  matter  vital  to  the  case. 
Judgment  below  is  aflSrmed. 


(248  Fed.  906) 

GRAND  TRUNK  WESTERN  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    AprU  2,  1918.) 

No.  3088. 

1.  Casbiebs  ^ss>37 — Cabbiaoe  or  Lfve  Stock — ^Twenty-Eight  Hour  Law. 

Under  the  Twenty-Eight  Hour  Law  (Act  June  29,  1906,  c.  3594,  34.  Stat. 
007  [Comp.  St  3916.  |§  8661-8654]),  forbidding  the  conflnement  of  ship- 
ments of  live  stock  for  more  than  28  consecutive  hours,  but  allowing  shlp^ 
pers  to  extend  the  time  of  conllnement  to  36  hours.  It  Is  the  established 
rule  that  the  time  during  which  a  shipment  of  live  stock  Is  confined  by  a 
connecting  carrier  shall  be  Included  In  the  statutory  period. 

Z  Cabeters  «=>37 — Twenty- Bight  Hoxjb  Law — Violations. 

Under  the  Twenty-Eight  Hour  Law,  forbidding  the  conflnement  without 
unloading  of  shipments  of  cattle  or  of  live  stock  for  more  than  28  con- 
secutive hours,  but  authorizing  the  shipper  to  extend  the  period  for  36 
hours,  defendant  railroad  company,  which  received  a  shipment  of  cattle 
originating  in  Canada,  which  the  owner  had  consented  should  be  con- 
fined for  36  hours,  is  guilty  of  a  violation  of  the  act,  where  it  confined 
animals  after  receipt  In  the  United  States  for  a  period  which,  added  to 
the  time  they  had  been  confined  in  Canada,  exceeded  36  hours,  for  the  pur- 
pose of  the  act  was  to  prevent  cruelty  to  animals,  as  well  as  to  prevent 
impairment  of  their  food  value  by  reason  of  their  excessive  conflnement, 
and  so  it  Is  applicable  to  shipments  originating  in  Canada,  where  in  the 
course  of  Interstate  commerce  they  are  brought  into  the  United  States. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;   Arthur  J.  Tuttle,  Judge. 

Action  by  the  United  States  against  the  Grand  Trunk  Western 
Railway  Company  for  a  violation  of  the  Twenty-Eight  Hour  Law. 
There  was  a  judgment  for  the  United  States,  and  defendant  brings 
error.    Affirmed. 

Harrison  Geer,  of  Detroit,  Mich.  (W.  K.  Williams,  of  Detroit,  Mich., 
of  counsel),  for  plaintiff  in  error. 

John  E.  Kinnane,  U.  S.  Atty.,  of  Detroit,  Mich.,  Wm.  M.  Williams, 
Solicitor  of  Dept.  of  Agriculture,  of  Montgomery,  Ala.,  J.  Edward 
Bland,  Asst.  U.  S.  Atty.,  of  Detroit,  Mich.,  and  J.  L.  Carr,  of  Wash- 
ington, D.  C,  for  the  United  States. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  This  action  is  brought  by  the  United 
States  under  the  Twenty-Eight  Hour  Law,  so  called  (34  Stat.  c.  3594, 
U.  S.  Comp.  Stat.  1916,  §  8651  and  following).  The  defendant  (plain- 
tiff in  error  here)  is  a  railroad  corporation  engaged  in  interstate  com- 
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merce  by  railroad,  its  road  extending  from  Port  Huron,  Mich.,  to 
Chicago,  111.  It  is  a  part  of  the  Grand  Trunk  Railway  System,  so  call- 
ed. The  shipment  in  question,  which  consisted  of  three  carloads  of 
cattle,  originated  in  West  Toronto,  Ont.,  with  destination  at  Chicago, 
by  way  of  the  Grand  Trunk  Railway  of  Canada  from  West  Toronto 
to  Samia,  Ont.,  from  the  latter  place  to  Port  Huron  by  way  of  the 
St.  Clair  Tunnel  Company,  and  from  Port  Huron  to  Chicago  by  de- 
fendant's own  line. 

The  time  of  confinement  was,  at  the  owner's  request,  extended  to 
36  hours.  When  the  cars  reached  Port  Huron  the  cattle  already  had 
been  confined  26  hours  and  15  minutes;  they  were  detained  at  Port 
Huron  13  hours  and  25  minutes  more.  The  36  hours  had  thus  not 
elapsed  when  the  cattle  reached  Michigan,  but  they  were  actually  de- 
tained in  that  state  for  3  hours  and  40  minutes  after  the  lapse  of  the 
permitted  36-hour  period. 

[1,2]  The  trial  court  directed  verdict  for  the  government.  The 
only  controversy  here  arises  over  defendant's  contention  that  the  stat- 
ute does  not  apply  to  a  shipment  from  the  Dominion  of  Canada  into 
the  United  States  unless  there  was  a  confinement  within  the  United 
States  alone  beyond  the  time  permitted  by  the  statute.  The  Ju"gument 
is  that  the  act,  as  shown,  not  only  by  its  terms,  but  by  its  title,  confines 
the  prohibition  of  confinement  to  live  stock,  "shipped  from  one  state 
or  territory,  or  the  District  of  Columbia,  into  or  through  another  such 
state  or  territory  or  the  District  of  Columbia  for  a  longer  period  than 
28  hours  without  unloading,"  etc. ;  that  "no  mention  is  made  of  con- 
finement of  shipments  originating  within  the  Dominion  of  Canada  and 
moving  into  the  United  States" ;  that  "a  province  of  the  Dominion  of 
Canada  is  obviously  neither  a  state,  territory,  nor  the  District  of 
Columbia";  and  that  the  act  thus  cannot  be  made  to  cover  the  con- 
finement of  live  stock  during  transit  within  the  Dominion  of  Canada 
when  the  shipment  originated  there. 

We  cannot  agree  with  this  contention.  The  statute  (Comp.  St.  1916, 
§  8651)  omitting  words  inapplicable  here,  provides  that: 

"No  railroad  ♦  ♦  ♦  whose  road  forms  any  part  of  a  line  of  road 
over  which  cattle  ♦  ♦  •  or  other  animals  ♦  •  •  shall  be  conveyed 
from  one  state  ♦  ♦  ♦  Into  or  through  another  state  ♦  •  ♦  shall  con- 
fine the  same  In  cars  ♦  ♦  ♦  for  a  period  longer  than  28  consecutive 
hours  without  unloading  the  same  In  a  humane  manner,  Into  properly  equip- 
ped pens  for  rest,  water,  and  feeding,  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  by''  [conditions  not  existing  here]. 

A  provision  for  extension  of  time  of  confinement  to  36  hours  fol- 
lows. 

The  statute  plainly  applies  to  the  cattle  in  question,  for  defendants 
were  engaged  in  interstate  commerce,  and  the  cattle  were  in  course  of 
interstate  transportation,  viz.  from  Michigan  to  Illinois.  It  is  the  es- 
tablished rule,  generally,  that  the  time  during  which  cattle  have  been 
confined  by  a  connecting  carrier  shall  be  included  in  the  computation 
of  the  period  of  statutory  confinement.  25  Op.  Atty.  Gen.  411  (Op. 
of  Atty.  Gen.— later  Mr.  Justice— Moody) ;  N.  Y.  C,  etc.,  R.  R.  Co. 
V.  United  States  (C.  C.  A.  2)  203  Fed.  953,  122  C.  C.  A.  255. 
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The  intention  of  the  act,  as  indicated  by  its  title,  is  to  "prevent 
cruelty  to  animals  in  transit."  B.  &  O.  S.  W.  R.  R.  Co.  v.  United 
States,  220  U.  S.  94,  106,  31  Sup.  Ct.  368,  55  L.  Ed.  384.  It  also  has 
in  view  the  protection  of  the  public  in  preventing  "injury  to  the  public 
health  from  the  sale  of  cattle  for  food  made  ill  and  feverish  by  hunger, 
thirst,  and  exhaustion."  United  States  v.  Lehigh  Valley  R.  R.  Co. 
(C.  C.)  184  Fed.  971,  973;  United  States  v.  Pere  Marquette  R.  R. 
Co.  (C.  C.)  171  Fed.  586,  588.  As  applied  to  this  case,  the  substantive 
offense  is  not  the  carrying  of  the  cattle  in  Canada,  but  their  detention 
in  the  United  States  for  such  time  as  makes  a  total  continuous  con- 
finement in  excess  of  the  statutory  period.  The  act  is  thus  violated 
in  spite  of  the  fact  that  a  part  of  the  confinement  necessary  to  make 
up  the  statutory  period  had  occurred  in  Canada.  United  States  v. 
Lehigh  Valley  R.  R.  Co.,  supra;  s.  c.  187  Fed.  1006,  109  C.  C.  A.  211 ; 
Grand  Trunk  Railway  of  Canada  v.  United  States  (C.  C.  A.  2)  191 
Fed.  803,  112  C.  C.  A.  317;  Grand  Trunk  Ry.  Co.  v.  United  States 
(C.  C.  A.  7)  229  Fed.  116,  143  C.  C.  A.  392,  Ann.  Cas.  1917B,  1094. 

In  United  States  v.  Lehigh  Valley,  supra  (where  the  judgment  be- 
low was  affirmed  by  the  Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit on  the  opinion  of  the  District  Judge),  the  shipment  originated  in 
the  United  States,  passed  through  Canada,  and  then  again  into  the 
United  States;  part  of  the  previous  confinement  being  in  the  United 
States  and  part  in  Canada.  The  excess  was  again  in  the  United  States ; 
an  offense  was  held  to  have  been  committed.  Judge  Holt  saying  (184 
Fed.  976): 

"It  is,  of  course,  true  that  their  conllnement  in  New  York  would  not  have 
constituted  an  offense  without  their  previous  confinement,  part  of  which  was 
in  Canada;  but  the  previous  confinement  in  Canada  or  elsewhere  is  not  a 
part  of  the  offense,  although  a  fact  necessary  to  its  existence." 

In  the  Grand  Trunk  Railway  Case,  passed  upon  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  the  shipment  (as  in  this  case) . 
originated  in  Canada,  and  part  of  the  confinement  occurred  there.  The 
excessive  confinement  was  in  the  United  States,  and  this  confinement 
was  held  to  be  within  the  prohibition  of  the  act.  That  case  differs 
from  the  instant  case  only  in  the  fact  that  there  the  destination  was 
also  in  Canada.    The  underlying  principle,  however,  is  the  same. 

The  Grand  Trunk  Railway  Case  passed  upon  by  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit  (above  cited)  is  equally  in  point. 
There  the  shipment  originated  in  Michigan;  it  was  delivered  by  the 
initial  carrier  to  the  defendant  at  Port  Huron,  in  that  state,  after  a 
confinement  of  16  hours.  The  cattle  were  then  carried  by  defendant 
through  Canada  to  Black  Rock,  N.  Y.,  where  they  were  delivered  to 
another  railroad  company,  33  hours  later.  The  confinement  by  the 
defendant  in  the  United  States  was  but  one  hour,  and  it  is  evident  that 
there  was  no  unlawful  confinement,  but  for  the  period  occupied  in 
transporting  the  cattle  through  Canada.  The  defendant  there,  as 
here,  contended  that  its  action  in  the  confinement  of  the  cattle  for  a 
longer  period  than  28  hours  in  Canada  should  not  be  considered.  This 
contention  was  rejected,  Judge  Coxe  saying : 
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"When  the  defendant  brought  the  animals  into  the  United  States  they  had 
been  for  49  hours  without  food,  water,  or  rest,  in  violation  of  the  statute. 
When  the  car  entered  the  United  States,  the  acts  forbidden  by  the  law  had  been 
committed,  and  this  situation  was  continued  by  the  defendant  for  the  period 
of  an  hour.  In  other  words,  the  defendant  violated  the  law  and  continued 
the  violation  xohUe  in  the  United  States"    (Italics  ours.) 

The  fact  that  in  the  instant  case  the  shipment  originated  in  Canada 
does  not  distinguish  it  in  principle  from  the  three  cases  last  cited. 

It  is  thus  clear,  on  both  principle  and  authority,  that  the  District 
Court  rightly  held  that  defendant's  confinement  of  the  cattle  in  the 
United  States  for  such  period  as,  added  to  their*  confinement  in  Cana- 
da, made  a  total,  continuous  confinement  in  excess  of  the  statutory 
period,  constituted  a  violation  of  the  act. 

The  judgment  of  the  District  Court  is  affirmed. 


(248  Fed.  906) 

In  re  FEDERAL  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    March  11,  1918.) 

No.  2667. 

1.  Exceptions,  Bill  op  ^=5>41(2) — Presentation. 

Where  defendant's  counsel,  who  prepared  a  bill  of  exceptions,  took  It 
to  the  court's  chambers  after  plaintilTs  counsel  had  made  objection  to  the 
insertion  of  a  typewritten  copy  of  the  insurance  policy  involved,  and  the 
court,  in  the  presence  of  opposing  counsel,  observed  the  necessity  of  in- 
serting a  photographic  copy,  the  bill,  in  view  of  the  informality  of  such 
4)roceedings,  must  be  deemed  to  have  been  presented  at  that  time. 

2.  Exceptions,  Bill  op  ^=»41(2) — Diligence  in  Presentation. 

Defendant's  counsel,  having  presented  a  blU  of  exceptions  during  the 
term,  held,  under  the  circumstances,  not  to  have  been  guilty  of  neglect, 
though  the  bill  of  exceptions,  as  changed,  was  not  again  presented  during 
such  terra,  because  of  the  intervening  summer  recess  and  inability  of  de- 
fendant's counsel  to  serve  same  on  counsel  for  plaintiff. 

3.  Exceptions,  Bill  op  ^=>53(3) — Settlement — Signing — ^Mandamus. 

Where  the  bill  of  exceptions  was  presented  during  the  term,  and  no 
unjustifiable  delay  on  the  part  of  the  moving  party  appeared,  and  the 
only  objection  to  settlement  was  that  the  bill  was  not  timely  presented, 
the  moving  party  is  entitled  to  a  writ  of  mandamus  directing  the  signing 
of  the  biU. 

Application  to  the  District  Court  of  the  United  States  for  the 
District  of  Indiana. 

Application  by  the  Federal  Life  Insurance  Company  for  an  alter- 
native writ  of  mandamus  to  compel  the  settlement  of  a  bill  of  excep- 
tions.   Writ  directed  to  be  issued. 

The  real  controversy  herein  arises  over  the  inability  of  counsel  to  agree 
upon  what  constitutes  a  presentation  to  the  court  of  the  bill  of  exceptions. 
The  action  was  tried  in  the  lower  court  in  May,  1917,  and  resulted  in  judg- 
ment for  defendant  in  error,  herein  called  plaintiff.  On  June  29th  defendant 
presented  its  proposed  bill  of  exceptions  to  opposing  counsel,  and  on  June  30th 
called  to  get  it,  that  the  same  might  be  presented  to  the  judge,  who  was 
shortly   thereafter  to   take   his  summer  vacation.     On   this   day  plaintiff *s 

^=:>For  oUier  caiea  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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ocmnsel  objected  to  tbe  bill  as  proposed,  because  a  typewritten  copy  of  the 
iiisurance  policy  appeared  therein,  whereas  a  photographic  copy  was  desired. 
Defendant's  counsel  took  the  proposed  bill  to  the  court's  chambers,  to  which 
place  plaintiff's  counsel  was  called  and  shortly  thereafter  appeared.  There 
w«re  present  the  Judge  and  the  opposing  attorneys.  The  writ  of  error  was 
allowed,  the  bond  fixed  and  approved,  and  the  bill  of  exceptions  was  discussed. 
These  facts  are  not  disputed.  The  difference  between  the  parties  as  to  just 
what  took  place  centers  around  this  discussion.  Accepting  the  view  most  fa- 
Torable  to  plaintiff,  it  appears  that  the  court  was  advised  as  to  plaintiff's 
demand  tiiat  a  photographic  copy  be  inserted,  and  expressed  the  opinion  that 
such  a  copy  be  Inserted  In  place  of  the  typewritten  copy. 

The  bill  of  exceptions  was  then  in  the  possession  of  defendant's  counsel,  but 
it  is  daimed  such  bill  was  not  shown  to  the  court,  nor  was  the  judge  asked  to 
rign  it,  nor  were  there  any  words  spoken  indicating  that  counsel  was  formally 
demanding  of  the  judge  that  he  sign  the  bill.  In  fact,  the  judge  did  not 
know  that  the  proposed  bill  of  exceptions  was  physically  present  and  then 
in  the  possession  of  the  defendant's  counsel.  In  accordance  with  the  court's 
direction,  defendant  secured  a  photographic  copy  of  the  insurance  policy,  in- 
serted it,  and  delivered  it  to  the  derk  of  the  court,  to  assist  that  official  in 
preparing  the  record.  The  derk  completed  the  transcript  shortly  before 
September  Ist,  and  on  that  day  defendant's  counsel  endeavored  to  serve  it 
npon  plaintilTs  attorney.  Several  attempts  were  thus  made  to  give  the  op- 
posing counsel  the  transcript,  but  not  until  October  16th  was  the  copy  left  in 
tht  office  of  plaintiff's  attorney.  On  October  18th  the  matter  was  discussed 
ky  opposing  counsel,  and  an  additional  objection  was  made  to  the  appearance 
of  exceptions  to  adverse  rulings  on  admission  of  evidence.  The  controversy 
in  reference  to  these  exceptions  arose  through  defendant's  counsel's  assump- 
tion that  exceptions  of  this  character,  when  proper  objections  had  been 
made,  followed  as  a  matter  of  course,  and  it  was  further  daimed  that  an 
understanding  had  been  reached  in  this  case  at  the  opening  of  the  trial, 
whereby  the  requirement  of  formal  exceptions  to  the  rulings  on  evidence  was 
waived.  Hie  local  attorney  who  had  charge  of  the  settlement  of  the  bill  of  ex- 
oeptioBs  wrote  the  trial  lawyer  at  St.  Louis  concerning  this  objection.  Defend- 
ant's counsel  at  St  Louis  was  out  of  the  city,  and  required  to  attend  the 
United  States  Supreme  Court,  and  was  unable  to  take  up  the  matter  with 
the  judge  at  once,  but  asked  local  counsel  to  ascertain  if  the  court  recalled 
the  understanding  as  to  noting  exceptions.  No  such  understanding  was 
recalled  by  the  judge,  and  he  refused  to  allow  such  exceptions,  unless  formal- 
ly made.  Coimsel  at  St  Louis  was  Immedlatdy  notified,  and  he  sought  the 
possession  of  the  bUl  of  exceptions  to  correct  it ;  but  the  derk  would  not  al- 
bw  it  to  be  taken  from  his  office.  On  November  16th  defendant's  local  at- 
torney, as  well  as  the  counsel  from  St  Louis,  appeared  in  Indianapolis  to 
take  up  the  matter  with  the  trial  judge  and  opposing  counsel,  but  found  the 
court  busy  and  the  opposing  counsel  about  to  leave  the  dty. 

The  exceptions  to  rulings  on  evidence  were  stricken  out,  and  on  a  later 
date,  agreeable  to  parties,  the  bill  was  presented  to  the  court.  After  several 
bearings,  upon  one  of  which  oral  testimony  was  taken,  the  judge  refused  to 
sign  the  bill  of  exceptions  for  the  reason  that  the  same  had  not  been  pre- 
sented during  the  term  of  court  at  which  the  action  was  tried,  and  which 
term  expired  November  5, 1917.  No  objection  to  the  bill  as  presented  is  made, 
excepting  that  it  was  not  seasonably  presented  to  the  court  for  settlement 
and  allowance.    The  bill  was  duly  filed  with  the  derk  October  18th. 

Mr.  Sullivan,  for  petitioner. 

Frank  Dailey,  of  Bluffton,  Ind.,  for  respondent 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
Was  the  bill  of  exceptions  presented  to  the  court  on  June  30th?  If  so, 
was  the  defendant  guilty  of  neglect  after  that  date  in  failing  to  get 
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its  bill  settled  before  November  5th  ?  The  answers  to  these  two  ques- 
tions dispose  of  the  petition  before  us. 

[1]  That  there  are  authorities  holding  such  transaction  as  occur- 
red in  the  judge's  chambers  on  June  30th  was  not  a  presentation  of  the 
bill  of  exceptions  must  be  conceded.  They  are  not,  however,  persua- 
sive, and  seem  to  emphasize  form  rather  than  substance.  The  settle- 
ment of  a  bill  of  exceptions  ordinarily  involves  much  informality. 
Wherever  a  dispute  arises,  the  court  and  opposing  attorneys  generally 
indulge  in  informal  discussion,  in  order  that  all  mav  accurately  recall 
the  occurrences  on  the  trial.  Usually  no  stenographer  attends  such  a 
hearing,  and  no  record  of  the  proceedings  is  preserved.  None  is  re- 
quired. 

In  this  case  it  is  inconceivable  that  plaintiff's  counsel  could  have 
failed  to  understand  the  purpose  for  which  he  was  called  to  the  judge's 
chambers  on  June  30th.  There  was  no  dispute  between  the  parties 
as  to  the  allowance  of  the  writ  of  error,  nor  of  the  amount  of  bond, 
nor  the  responsibility  of  the  surety.  Plaintiff's  counsel  called  on  the 
defendant's  counsel  on  the  29th  to  submit  the  proposed  bill  of  excep- 
tions, and  on  June  30th  to  secure  it  for  the  sole  and  only  purpose  of 
having  it  settled.  No  objection  to  the  proposed  bill  as  presented  was 
made,  other  than  the  one  indicated.  The  discussion  between  the  at- 
torneys and  the  observation  of  the  court  as  to  the  necessity  of  supply- 
ing a  photographic  copy  in  place  of  the  typewritten  copy  of  the  insur- 
ance policy  is  explainable  upon  no  other  theory  than  that  the  attorneys 
were  discussing  the  settlement  of  the  bill  of  exceptions.  The  obser- 
vation of  the  court,  though  informal,  was  in  substance  a  ruling  upon 
the  sufficiency  of  the  bill  of  exceptions  that  contained  the  typewritten 
copy.  Such  a  ruling,  made  in  reference  to  the  settlement  of  a  bill 
under  such  circumstances,  presupposes  a  presentation  by  the  moving 
party.  We  do  not  think  it  at  all  necessary  that  the  paper  be  formally 
and  physically  presented  to  the  court,  nor  a  formal  written  motion 
made  asking  the  court  to  sign  and  settle  the  same. 

Where  counsel  on  both  sides  understand  what  the  bill  of  exceptions 
contains,  and  there  is  a  single  objection  made,  no  dispute  between 
counsel  as  to  the  facts  occurring,  and  the  court  is  advised  as  to  the 
claims  of  opposing  counsel  and  rules  that  a  photographic  copy  of  an 
exhibit  be  supplied  in  place  of  a  typewritten  copy,  we  conclude  that 
there  has  been  a  presentation.  Morehead  v.  Adams,  18  Neb.  569,  26 
N.  W.  242. 

[2]  After  June  30th  we  do  not  believe  the  defendant  was  guilty  of 
any  want  of  diligence.  The  summer  recess  occurred  shortly  after  this 
presentation,  and  it  appears  that  attorneys  as  well  as  the  judge  took  a 
vacation.  True,  there  was  ample  time  after  the  judge  returned,  and 
before  November  5th,  in  which  the  bill  might  have  been  again  present- 
ed; but  the  record  shows  several  attempts  to  present  the  proposed 
bill,  with  the  photographic  copy  of  the  policy  inserted,  to  plaintiff's 
attorneys.  When  the  objection  to  the  appearance  of  exceptions  to 
rulings  on  evidence  was  made  (October  ISlh),  a  new  question  arose, 
which  required  correspondence  with  the  attorney  at  St.  Louis.  Such 
delay  as  occurred  after  October  18th  was  occasioned  by  this  objection. 
We  conclude  defendant  was  not  guilty  of  neglect. 
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[3]  The  bill  having  been  presented  during  the  term,  and  no  sub- 
sequent unjustifiable  delay  on  the  part  of  the  moving  party  appearing, 
and  there  being  no  objection  to  the  settlement  of  the  bill  of  exceptions, 
save  that  it  was  not  timely  presented,  petitioner  is  entitled  to  the  writ 
directing  the  signing  of  a  bill  of  exceptions.  Chateaugay  Iron  Co., 
Petitioner,  128  U.  S.  544,  9  Sup.  Ct.  150,  32  L.  Ed.  508;  Hollon 
Parker,  Petitioner,  131  U.  S.  221,  9  Sup.  Ct.  708,  33  L.  Ed.  123. 

We  do  not  anticipate  that  there  will  be  any  occasion  for  the  actual 
issue  of  a  writ  of  peremptory  mandamus ;  but,  should  it  become  nec- 
essary to  do  so  in  order  to  secure  the  rights  of  the  petitioner,  his  coun- 
sel may  move  for  the  writ  at  any  time. 

The  present  order  will  be :  Petitioner  entitled  to  writ  of  mandamus 
to  the  District  Judge  to  sign  the  bill  of  exceptions  tendered  by  peti- 
tioner, and  as  of  the  30th  day  of  June,  A.  D.  1917. 


<248  Fed.  911) 

MATER  V.  A.  &  H.  G.  MUTSCHLER  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.     February  14,  1918.) 

No.  132. 

L  Patents  ^=»101 — Claims — Constbuction. 

One  claim,  or  set  of  claims,  cannot  be  lielped  out  by  Judicial  inwrpora- 
tion  therein  of  other  claims,  or  parts  thereof,  in  the  patent  application. 

2.  Patents  «=>42 — Invention — What  Constitutes. 

Whether  it  is  patentable  novelty  to  change  the  old  parts  of  a  well-known 
machine  depends  on  whether  the  result  is  new  or  merely  an  improvement. 

3.  Evidence  ^=»584(8) — Weight  and  SuFnciENCY — Reasonable  Doubt. 

Certainty  beyond  a  reasonable  doubt  is  reached  by  quality  of  evidence, 
and  testimony  of  one  witness  may  suffice,  if  the  surrounding  circum- 
stances are  confirmatory. 

4.  Patents  <g=>328 — VALiorrY — Phiob  Use. 

The  Mayor  patent,  No.  1.043,021,  for  a  machine  for  coating  paper,  main- 
ly adapted  for  coating  paper  with  carbon,  etc..  held  invalid,  for  prior 
public  use. 
$.  Patents  ^=5>76 — ^Vamditt — Prior  Use. 

An  inventor's  sale  of  even  one  experimental  machine  is  a  disclosure  to 
the  public  of  the  invention  which  is  a  defense  to  an  action  for  infringement 
of  the  patent 
d.  Patents  ^=5>76 — Validity — Prior  Use — Sales. 

Though  an  inventor  transferred  by  formal  bill  of  sale  an  experimental 
macliine,  merely  for  the  purpose  of  defeating  his  creditors,  he  cannot, 
where  a  patent  subsequently  issued  was  questioned  on  the  ground  of  prior 
ose,  contend,  for  the  purpose  of  defeating  the  rights  of  the  public,  that 
the  bill  of  sale  was  in  reality  a  mortgage. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  by  Charles  W.  Mayer  against  A.  &  H.  G.  Mutschler  and  others. 
From  a  decree  (237  Fed.  654)  for  complainant,  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

The  action  is  on  claims  1  to  4,  7,  8,  14.  15,  and  47  to  49,  of  patent  to  plain- 
tiff, No.  1,0*3,021,  applied  for  November  24,  1911,  and  iss\ied  October  29,  1912, 
for  a  "coating  machine."    The  specification  covers,  as  do  the  very  numerous 

^»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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claims,  all  the  parts  of  a  cmnbrons  and  extended,  rather  than  complicated^ 
mechanism  for  surfacing  paper  with  materials  applied  In  fluid  condition,  so 
as  to  prcwiuce  what  Is  called  "carbon,"  or  "waxed,"  or  "photographic,"  papers. 
In  a  general,  but  wholly  true,  sense,  this  art,  which  was  far  from  new  In  1911, 
consists  In  unwinding  paper  from  a  roll,  leading  It  over  guides  and  under 
suitable  tension  to  a  roller,  whose  periphery  Is  partly  Immersed  In  whatever 
Is  to  be  applied  to  the  paper,  and  thence  past  and  over  other  guides,  scrapers, 
and  rollers  hot  or  cold,  as  desired,  until  the  finished  product  Is  rewound  on 
the  last  roll.  What  Is  applied  to  the  paper  Is  "dope,"  and  scrapers  are 'also 
called  equalizers,  as  they  not  only  remove  superfluous  "dope,"  but  (In  some 
forms  at  all  events)  produce  a  more  equal  or  even  distribution  of  the  proper 
quantum  thereof.  Paper  may  be  thus  coated  on  one  or  both  sides ;  the  latter 
process  requiring  two  "dope"  or  "coating"  rollers  and  other  duplications  of 
process. 

The  machine  of  the  patent  and  that  of  defendants  are  of  the  above  general 
type,  which  Is  old  and  open  to  the  public  After  the  paper  is  coated,  there  Is 
an  obviously  natural  tendency  to  crease  or  rumple;  and  smoothing  rolls 
have  long  been  used  to  counteract  that  Inclination.  The  appearance  and  per- 
haps nature  of  the  coating  Is  aflfected  by  the  application  of  heat  or  cold,  or 
(perhaps)  mere  exposure  to  the  air  at  workroom  temperature.  Thus,  if  the 
'  hot  fluid  that  stuck  to  the  paper  as  it  passed  through  the  "dope"  is  speedily 
chilled,  it  will  not  soak  in  as  much  as  If  kept  warm,  and  virlll  have  a  "gloss," 
instead  of  a  "dead  finish,"  and  the  quality  or  appearance  of  finish  may  be 
changed  by  differing  forms  of  scrapers  or  equalizers ;  e.  g.,  a  striated  circular 
revolving  equalizer  will  remove  superfiultles,  so  will  a  knife  edge,  but  the 
appearance  of  the  coated  papers  will  not  be  the  same. 

These  and  many  other  details  of  manufacture,  and  possibilities  of  variance 
in  product,  the  specification  deals  with.  For  the  purposes  of  this  case,  it  suf- 
fices to  say  that  plaintiff  discloses  a  peculiar  form  of  equalizer  which  defend- 
ants do  not  use,  and  then  points  out  "that  the  special  and  precise  positions  of 
the  dope  roll,  the  equalizing  bar  and  the  relevellng  or  smoothing  roll  is  of 
special  importance  in  a  machine  of  the  present  type.  The  coated  paper,  while 
still  hot  from  the  coating  roll,  passes  immediately  and  directly  to  the  equaliz- 
ing bar  without  coming  in  contact  with  any  other  object.  ♦  ♦  ♦  Then, 
before  the  paper  with  Its  coating  has  time  to  chill,  it  is  brought  into  engage- 
ment with  the  smoothing  roll,  which  acts  on  it  to  produce  the  desired  sur- 
face"— 1.  e.,  it  is  hot  or  cold,  as  desired.  But  nowhere  does  the  specification 
give  any  information  as  to  how  near  or  far  apart  rolls  and  equalizer  should 
be,,  nor  are  the  words  "immediately"  and  "directly"  translated  into  feet  or 
Inches,  nor  is  the  idea  expressed  in  terms  of  the  size  of,  or  speed  of  travel  of; 
the  paper  web. 

Of  the  claims  in  suit,  Nos.  1  to  4  cover,  in  language  varying  but  little,  the 
disclosure  above  outlined.    The  first  is  as  follows: 

"1.  A  machine  for  coating  paper,  comprising  means  for  feeding  paper  under 
tension,  means  for  coating  the  paper  as  it  is  fed,  an  equalizing  device  adja- 
cent said  coating  means  arranged  to  receive  the  paper  therefrom  before  It 
touches  another  object,  and  a  roll  for  relevellng  and  smoothing  the  paper  ar- 
ranged to  receive  the  paper  web  directly  from  the  equalizing  device,  said  roll 
being  arranged  adjacent  said  et]ualizlng  device," 

Nos.  7,  8,  14,  and  15  add  to  the  idea  of  adjacency  that  of  adjustability  of 
the  equalizer  with  reference  to  that  which  is  adjacent  The  fourteenth  is 
perhaps  the  broadest,  and  is  as  follows: 

"14.  A  paper  coating  machine,  comprising  a  coating  roller,  means  for  feed- 
ing a  paper  web  In  contact  therewith,  an  equalizing  bar  adjacent  said  roller  in 
position  to  receive  the  paper  directly  therefrom  before  it  contacts  with  another 
boi^y,  and  means  for  adjusting  said  bar  to  vary  its  relation  to  the  coating 
roller." 

Nos.  47  to  49  make  no  reference  to  any  new  adjacency  of  parts,  nor  the  ad- 
justability of  any  part,  and  are  an  attempted  siunmary  of  the  whole  appara- 
tus, or  its  method  of  working.    The  forty-eighth  is  typical,  and  is  as  follows: 

"48.  A  paper  coating  machine,  comprising  a  frame,  coating  mechanism 
mounted  therein,  tension  rollers  for  continuously  feeding  the  paper,  and  a 
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separate  winding  roll  receiving  the  paper  from  said  tension  rollers,  said  wind- 
ing roll  having  a  relatively  light  friction  drive  for  the  purpose  stated." 

The  alleged  Infringement  is  a  machine,  with  a  similar  coating  roll  (which 
any  one  can  nse),  the  scraper  or  knife  of  the  prior  art,  and  a  smoothing  roll 
whldi  as  matter  of  fact  has  been  "run  neutral" — 1.  e.,  without  either  heating 
or  cooling,  but  is  obviously  so  made  that  heat  or  cold  might  be  applied  by  the 
use  of  long-known  apparatus.  The  fact  seems  to  be  that  plaintifTs  disclosure 
describes  what  is  wanted  to  make  carbon  paper  for  (e.  g.)  typewriters,  while 
defendants'  machine  has  been  actually  used  in  producing  waxed  paper  where- 
in to  wrap  bread.  If  defendants  wanted  to  make  carbon,  we  see  no  reason 
why  their  smoothing  roll  could  not  be  changed  to  suit  by  any  competent  me- 
dianlc. 

The  two  rolls  and  scraper  of  defendants  are  quite  close  together,  we  assume 
as  nearly  juxtaposed  as  in  machines  made  by  plaintifT  and  said  to  embody 
his  patent;  but,  as  above  pointed  out,  it  is  impossible  to  discover  from  the 
spedflcatlon  the  measurements  of  such  Juxtaposition.  In  defendants*  apparar 
tus,  however,  the  paper  ribbon  is  touched  on  its  way  from  dope  roll  to  scraper 
by  an  idler  roll,  which  plaintifT  insists  has  no  function  but  to  create  an  appear- 
ance of  noninfringement  We  find,  however,  that  it  (being  adjustable)  regu- 
lates the  touch  of  paper  to  dope  roll,  making  it  light  or  heavier  as  desired. 
Nevertheless  it  is  true  that  the  lead  of  the  paper  could  easily  be  governed  in 
other  ways,  and  such  interposition  of  an  adjustable  idler  roll  could  be  avoided 
by  the  exercise  of  quite  simple  mechanical  skill,  if  and  whenever  the  machine 
owner  wanted  to  do  away  with  it 

Overruling,  not  only  the  usual  defenses  of  anticipation  and  lack  of  patent- 
able Invention,  but  several  alleged  prior  uses  as  to  which  the  testimony  was 
largely  taken  by  deposition,  the  trial  court  found  infringement  of  all  the 
claims  in  suit 

G.  Willard  Rich,  of  Rochester,  N.  Y.,  for  appellants. 
Eugene  L.  Dominick,  of  Buffalo,  N.  Y.,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Claims  47-49  seem  to  us  to  have  been  recognized  as  valid  by  inad- 
vertence, for  as  to  theni  we  agree  with  plaintiff's  very  distinguished 
expert,  who  frankly  said  that,  since  the  relative  positioning  of  rolls 
and  equalizer  was  not  made  a  positive  element  ia  these  claims,  "some 
of  the  references  of  the  prior  art  read  directly  on"  them,  unless  the 
court  could  "read  into"  them  the  relative  positioning  aforesaid  as 
"producing  a  definite  result."  We  know  no  method  by  which  one 
claim  or  set  of  claims  can  be  helped  out,  by  judicial  incorporation 
therein  of  other  claims  or  any  part  thereof ;  nor  in  this  instance  is 
it  doubtful  that  the  subject-matter  of  47-49  is  quite  different  from 
that  of  the  others  in  suit.  Since  they  are  proved  as  anticipated  by 
plaintiffs  own  evidence,  we  need  pursue  the  matter  no  further. 

[2]  As  to  the  other  claims,  we  cannot  doubt,  nor  is  it  denied,  that 
whatever  inventive  thought  is  in  them  lies  in  bringing  nearer  to- 
gether the  coating  and  smoothing  rolls,  and  interposing  a  scraper  into 
that  minimized  space.  How  much  nearer  these  old  tools  of  many 
prior  art  machines  were  brought  by  Mayer  we  cannot  know  from 
the  specification;  and  this  implied  criticism  on  the  sufficiency  of  the 
disclosure  is  sought  to  be  avoided  by  saying  (as  do  plaintiff's  expert 
and  counsel)  that  what  the  patentee  did  was  to  abolish  the  "cold  zone" 
— ^i.  e.,  the  distance  between  edge  of  dope  pan  and  axis  of  smoothing 
roll— by  reducing  said  distance  to* about  11  inches,  thereby  ironing  out* 
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(so  to  speak)  the  coated  paper  before,  either  by  atmospheric  exposure 
or  contact  with  other  rollers,  any  substantial  change  could  take  place 
in  the  physical  or  chemical  condition  of  what  had  been  applied  to  the 
paper.  **Cold  zone"  is  one  of  those  advertising  phrases,  unknown  to 
the  patent,  and  invented  to  aid  it,  of  which  we  have  spoken  before. 
Sundh.  etc.,  Co.  v.  General  Electric  Co.,  244  Fed.  169,  156  C.  C.  A. 
591.  What  is  patented  here  is  not  a  condition  or  result,  nor  even  a 
method  or  process,  but  a  machine;  i.  e.,  the  means  of  making  some- 
thing. And  the  question  of  invention  is  just  this — ^was  it  of  patentable 
novelty  to  reposition  the  old  parts  of  a  well-known  machine,  if  the 
change  produced  either  a  new  or  an  improved  result?  The  answer 
to  this  query  depends  on  whether  the  result  is  new  or  merely  an  im- 
provement, whether  the  difference  obtained  is  one  of  kind  or  of  de- 
gree. Seymour  v.  Osborne,  11  Wall.  516,  20  L.  Ed.  33;  Railroad, 
etc.,  Co.  V.  Elyria  Iron,  etc.,  Co.,  244  U.  S.  285,  37  Sup.  Ct.  502,  61 
L.  Ed.  1136.  This  question  of  fact  we  shall  not  attempt  to  resolve, 
and  have  stated  it  only  to  emphasize  the  definition  of  whatever  in- 
vention can  be  claimed. 

There  are  two  points  on  which  we  feel  constrained  to  differ  with 
the  court  below,  each  of  them  dispositive  of  this  case : 

[3,4]  1.  Mayer  has  long  made  coating  machines;  indeed,  this  is 
not  his  first  patent.  In  1907  he  sold  several  machines  to  a  company 
managed  by  one  Archbald,  who  is  still  in  business,  and  is  himself  a 
mechanic,  if  not  an  inventor.  Archbald  had  and  has  machines  of 
makes  other  than  Mayer,  and  experimented  in  changing  and  adapting 
his  stock  of  tools.  He  made  and  still  has  what  in  this  record  is  called 
the  "18-in.  machine,"  because  that  is  the  size  of  paper  for  which  it  is 
designed,  and  we  find  that  that  apparatus  was  finished  and  used  by 
August,  1908;  has  coating  and  smoothing  rolls  close  together,  with 
scraper  (and  nothing  else)  interposed,  so  that  the  paper  is  not  touched 
by  any  other  object  in  its  journey  from  dope  roll  to  scraper,  and 
scraper  to  the  next  adjacent  roll. 

The  rules  as  to  prior  use  are  severe,  and  rightly  so,  and  Archbald 
is  a  witness  hostile  to  plaintiff;  but  the  existence  of  the  machine  is 
not  denied,  its  date  of  erection  proved  by  other  testimony  than  Arch- 
bald's,  as  also  is  its  unchanged  condition,  and  still  another  witness 
swears  that  it  was  in  1911  as  it  is  now. 

Certainty  beyond  reasonable  doubt  is  reached  by  quality  of  evi- 
dence, and  much  depends  on  the  nature  of  the  thing  sworn  to.  One 
witness  may  suffice  (Tompkins  v.  N.  Y.  Woven  Wire,  etc.,  Co.,  159 
Fed.  133,  86  C.  C.  A.  323)  if  the  surrounding  circumstances  are  con- 
firmatory; here  are  more  witnesses  than  one,  and  we  regard  the 
circumstances  as  highly  corroborative.  The  machine  in  question  was 
designed  for  small  work  (it  is  also  called  the  "little"  machine  in  the 
record),  and  it  is  to  us  a  most  natural  thing,  in  such  a  device,  to 
abolish  for  lighter  work  idlers  and  guides  used  in  larger  apparatus, 
and  compress  the  whole  mechanism.  Nor  is  the  matter  complex  or 
difficult  of  statement,  nor  easily  confused  in  memory.  The  machine 
is  simple,  and  its  simplicity  strongly  assists  belief  in  the  statements 
that  it  has  been  what  it  is  now  since  a  date  more  than  two  years  before 
Mayer\s  application. 
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[5, 1]  2.  The  patentee  made  in  1908  a  machine  for  production  of 
carbon  paper,  known  in  this  record  as  the  "StuU  machine."  The  coat- 
ing and  smoothing  rolls  were  apparently  nearer  together  than  in  May- 
er's earlier  machines,  and  there  were  interposed  two  equalizers,  and 
an  adjustable  guide  roll,  functioning  exactly  as  does  the  idler  of  de- 
fendants' apparatus.  The  testimony  is  vague,  but  we  may  adopt  as 
most  favorable  to  plaintiff  the  statement  of  his  expert  that  the  dis- 
tance from  "double  scraper"  to  smoothing  roll  was  10  to  15  inches. 

It  is  too  plain,  to  require  more  than  statement,  that,  if  this  ma- 
chine is  prior  art,  there  was  no  invention  in  abolishing  one  scraper 
and  the  g^ide  roll,  and  making  the  remainder  more  compact  by  mov- 
ing slightly  closer  coating  and  smoothing  rolls.  But,  if  greater  im- 
portance be  attributed  to  the  suppression  of  guide  roll,  then  it  will 
not  lie  in  plaintiff's  mouth  to  allege  infringement  against  defendants, 
who  have  that  very  thing. 

We  think  the  obviousness  of  the  foregoing  is  the  reason  why  the 
contest  at  trial  was  not  over  the  similarities  or  differences  of  the  StuU 
machine  and  that  of  the  patent,  but  on  the  question  as  to  whether 
that  device  was  anything  more  than  an  experimental  use  within  the 
rule  of  Elizabeth  v.  Pavement  Co.,  97  U.  S.  126,  24  L.  Ed.  1000. 

That  Mayer  was  experimenting  and  seeking  to  improve  his  prod- 
uct, whether  of  machines  or  paper,  is  not  doubted,  and  it  is  admitted 
that  the  machine  described  in  the  patent  is  an  improvement  upon  many 
earlier  Mayer  machines,  including  the  so-called  StuU  apparatus.  The 
patentee  took,  doubtless,  one  step  at  a  time,  and  kept  his  machinefs 
secret  as  much  as  possible ;  but,  of  course,  he  could  not  sell  even  what 
he  reminiscently  calls  an  experimental  machine  without  making  what- 
ever the  thing  sold  contained  known  to  the  public.  One  sale  is  a  public 
use  of  whatever  is  parted  with  (Delemater  v.  Heath,  58  Fed.  414,  7 
C.  C.  A.  279;  Covert  v.  Covert  [C.  C]  106  Fed.  183,  affirmed  115  Fed. 
493,  53  C.  C.  A.  225 ;  Toch  v.  Zibell,  etc.,  Co.,  231  Fed.  716,  145  C.  C. 
A.  597),  even  though  what  the  purchaser  got  was  imperfect,  and  subse- 
quently greatly  improved  on  (Star,  etc.,  Co.  v.  Crescent,  etc.,  Co.,  179 
Fed.  at  859,  103  C.  C.  A.  342).  We  assume  that  the  embodiment  of  the 
patent  in  suit  is  a  much  better  machine  than  what  Mayer  made  in  1908 ; 
but  since  that  earlier  machine  would,  if  later,  have  infringed  as  plain- 
ly as  does  defendants',  and  for  the  same  reasons,  in  respect  of  the  nar- 
row range  of  claims  here  in  suit,  the  sole  question  is  whether  what 
occurred  amotmted  in  law  to  a  sale. 

In  1908,  Mayer  was  impecunious,  and  apparently  harassed  by  "sup- 
plementary proceedings"  under  the  New  York  practice,  something 
which  justifies  the  assumption  that  he  was  a  judgment  debtor.  Stull 
was  a  member  of  the  bar,  who  had  loaned  Mayer  money  and  had  an 
agreement  with  him  by  which  Mayer  was  to  make  carbon  for  StuU, 
presumably  on  the  "Stull  machine,"  and  perhaps  others.  Mayer  had 
also  obtained  money  from  his  wife,  and  in  September,  1908,  executed 
a  chattel  mortgage  to  her,  which  covered  what  is  known  herein  as  the 
Stull  machine.  In  the  following  November  Mayer  gave  Stull  a  formal 
written  transfer  or  bill  of  sale  of  the  same  machine,  subject  to  his 
wife's  mortgage,  and  she  contemporaneously  released  the  machine 
from  the  lien  thereof.  Five  months  later  Stull  as  owner  and  in  writ- 
161  CCA.— 3  r^  ^  ^  ^T  ^ 
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ing  leased  said  machine  to  Mrs.  Mayer,  and  she  undoubtedly  permit- 
ted her  husband  to  make  coated  paper  upon  it,  which  was  sold. 

Plaintiff  now  contends  that  this  tangled  web  was  no  more  than  a 
device  to  secure  Stull  for  loans;  that  in  effect  he  was  but  a  mort- 
gagee. As  between  the  parties  this  may  be  true,  though  we  do  not 
so  find.  The  point  is  immaterial,  because  what  decides  is  the  l^al 
effect  of  the  contractual  acts  of  the  parties  and  the  resulting  rights  of 
the  public.  Stull  became  in  1908  the  owner  of  this  machine,  of  which 
the  test  is  this:  Any  creditor  of  Stull  could  have  levied  on  it,  and 
Mayer  would  have  been  helpless;  therefore  the  transaction  was  in 
law  a  sale — i.  e.,  a  transfer  of  title  and  property.  Though  relating 
to  a  chattel,  we  need  not  inquire  whether  there  was  a  change  of  pos- 
session, for  the  law  of  New  York  was  complied  with  by  Sie  papers 
executed  and  delivered.  Quite  probably  part  of  the  reason  for  this 
apparatus  of  documents  was  to  prevent  Mayer's  creditors  from  reach- 
ing the  property;  but,  just  as  the  parties  could  not  have  turned  the 
transaction  into  a  mortgage  to  defeat  Stull's  creditors,  so  they  cannot 
now  do  it  to  defeat  the  rights  accruing  to  the  public  by  the  formal 
sale  to  Stull. 

Therefore  there  was,  by  the  Stull  sale,  public  use,  as  that  term  is 
interpreted,  of  a  machine  which  would  infringe  the  claims  in  suit,  if 
later  than  the  patent;  the  act  occurred  more  than  two  years  before 
application,  and  the  claims  are  thereby  invalidated. 

Accordingly  the  decree  is  reversed,  and  case  remanded,  with  di- 
rections to  dismiss  the  bill,  with  costs  in  both  courts. 


(248  Fed.  916) 

PORTERVILLE  CITRUS  ASS'N  v.  STEBLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  11,  19ia    Rehearing 
Denied  April  1,  19ia) 

No.  2960. 

Patents  ^=»328 — Infringement — Distbibutino  Appabatus. 

The  Stebler  patent,  No.  943,799,  for  a  distributing  apparatus  for  dis- 
tributing into  different  bins  fruit  as  it  comes  from  a  grader,  as  limited 
by  the  prior  art,  and  especially  by  the  Strain  patent.  No.  775,015,  held 
not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  California ;  Oscar  A.  Trippet^ 
Judge. 

Suit  in  equity  by  Fred  Stebler  against  the  Porterville  Citrus  Associ- 
ation.   Decree  for  complainant,  and  defendant  appeals.    Reversed. 

Nicholas  A.  Acker,  of  San  Francisco,  Cal.,  for  appellant. 
Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  appellee  herein  brought  in  the 
court  below  two  suits,  one  against  the  Porterville  Citrus  Association, 
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a  corporation,  and  one  against  the  Mid-California  Citrus  Association, 
a  corporation.  By  stipulation  both  cases  were  tried  upon  the  record 
in  the  first  case,  and  are  now  heard  thereon  in  this  court,  the  decree 
herein  to  dispose  of  both  cases.  In  each  case  the  plaintiff  alleged  that 
the  defendant  had  infringed  reissue  letters  patent  No.  12,297,  issued 
December  27,  1904,  to  Robert  Strain,  for  a  fruit  grader,  which  pat- 
ent had  been  assigned  to  the  appellee,  and  letters  patent  No.  943,799, 
issued  to  Fred  Stebler  on  December  21,  1909,  for  a  distributing  ap- 
paratus. The  court  below  on  the  evidence  found  noninfringement  of 
the  first  of  these  patents,  but  found  infringement  of  claims  1,  2,  3,  5, 
6,  7,  8,  11,  14,  15,  and  19  of  the  Stebler  patent.  By  inadvertence  the 
decree  was  so  framed  as  to  adjudge  infringement  of  the  Robert  Strain 
patent,  and  that  the  decree  below  should  be  corrected  in  that  respect 
is  not  contested  by  the  appellee. 

The  Stebler  patent  covers  a  combination  for  distributing  fruit,  such 
as  oranges  and  lemons,  after  the  same  have  been  sized  by  a  grading 
apparatus.  The  grading  apparatus  is  not  involved  in  the  controversy. 
The  object  sought  to  be  accomplished  in  the  distributing  apparatus  is 
to  utilize  a  short  grader  in  conjunction  with  a  long  series  of  bins  ar- 
ranged along  the  side  thereof,  and  to  accomplish  this  result  Stebler 
uses,  in  connection  with  a  traveling  belt,  adjustable  guides  or  parti- 
tions extended  obliquely  across  the  supporting  means;  each  guide 
comprising  telescoping  members  and  means  for  adjusting  the  longi- 
tudinal position  of  the  outer  ends  thereof. 

We  find  it  unnecessary  to  consider  in  detail  any  of  the  inventions 
of  the  prior  art,  except  that  of  the  Thomas  Strain  patent  of  November 
15,  1904.  Upon  the  combination  described  in  that  patent  can  be  read 
all  of  the  claims  of  the  Stebler  patent,  except  the  features  which  dis- 
tinguish the  Stebler  patent  from  the  prior  art,  and  these  are  the 
guides  which  extend  from  the  outlets  of  the  grading  device  and  are 
adjustable  at  the  outer  ends,  and  extendable  by  means  of  telescoping 
ends,  and  the  use  in  connection  therewith  of  a  series  of  bins  which 
extend  greatly  beyond  the  length  of  the  grading  device.  Therein  is 
the  novelty  of  the  Stebler  combination.  The  adjustability  of  the  bins 
by  the  use  of  movable  partitions  called  for  by  claims  11  and  19  was 
old  in  the  art,  and  was  used  in  various  forms  in  prior  combinations, 
and  was  not  susceptible  of  monopoly  by  Stebler.  The  Thomas  Strain 
combination  exhibits  the  traveling  belt  and  guides  or  deflectors,  on 
each  of  which  is  adjustably  mounted  a  lug  clamped  thereto  by  means 
of  a  set  screw,  "so  that  fruit  will  be  shunted  into  the  bin  at  any  de- 
sired point."  This  deflector  was  intended  to  be  used  for  the  even  dis- 
tribution of  the  fruit  in  each  bin,  but  the  evidence  is  that  fruit  which 
normally  would  go  to  a  bin  could  be  carried  on  to  an  adjacent  bin. 

Now,  what  is  done  by  the  Strain  combination  is  all  that  is  accom- 
plished by  the  appellant,  and  the  appellant  accomplishes  it  in  the  same 
manner  and  by  substantially  the  same  means.  The  appellant  uses  a 
grader  with  nine  independently  rotatable  rollers,  each  having  a  given 
area  for  the  escape  of  the  sized  fruit,  and  nine  bins,  one  for  each 
roller,  to  receive  the  fruit  sized  thereby,  and,  in  connection  with  a 
longitudinally  traveling  belt,  a  number  of  barriers  or  small  slats  ar- 
ranged parallel  with  the  traveling  belt  so  as  to  arrest  the  downward 
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gravity  flow  of  the  sized  fruit  and  change  its  direction  of  travel  to  a 
direction  parallel  with  the  belt,  for  the  purpose  of  deflecting  it  into  the 
bins  at  any  desired  point.  These  barriers  are  used  in  the  same  way 
and  for  the  same  purpose  as  the  barriers  or  brackets  in  the  Strain 
combination.  It  is  true  that  they  may  be  so  adjusted  as  to  vary  the 
delivery  from  one  bin  into  an  adjacent  bin;  but  that,  as  we  have  seen, 
can  be  accomplished  by  the  brackets  of  the  Strain  device.  That,  how- 
ever, is  not  the  purpose  of  their  use,  and  to  use  them  in  that  way 
would  be  to  put  out  of  operation  the  next  succeeding  grader  unit,  for 
the  fruit  from  that  unit  could  not  be  delivered  into  any  bin.  Therein 
is  an  essential  difference  between  the  guides  of  the  Stebler  patent,  the 
barriers  of  the  defendant,  and  the  brackets  of  Strain.  The  guides 
of  the  Stebler  patent  belonging  to  one  grading  unit  may  be  adjusted 
to  turn  the  fruit  to  the  adjacent  bin,  without  deranging  the  action  of 
the  adjacent  guides  in  carrying  the  fruit  from  the  adjacent  grade  out- 
let to  some  other  bin. 

The  proceedings  in  the  Patent  Office  on  the  application  for  the  Steb- 
ler patent  aflFord  light  upon  the  nature  of  the  Stebler  invention.  The 
examiner  rejected  all  of  the  claims,  except  claim  5,  as  anticipated  by 
the  Raybum  patent  of  October  20,  1903,  No.  741,928,  the  Stevens  pat- 
ent of  June  23,  1903,  No.  749,459,  and  the  Strain  patent  of  November 
15,  1904.  Claim  No.  5,  which  was  allowed,  called  for  a  combination, 
one  element  of  which  was  a  series  of  bins  whose  longitudinal  exten- 
sion is  greater  than  the  longitudinal  extension  of  the  grader,  and  an- 
other element  of  which  was  guiding  means  with  adjustable  outer  ends. 
In  the  argument  before  the  examiner  counsel  for  the  applicant  stated 
that  one  of  the  primary  objects  and  purposes  to  be  accomplished  by 
the  applicant's  device  was  to  permit  an  extension  of  the  bins  longer 
than  the  extension  of  the  grading  element,  so  as  to  use  a  relatively 
short  grader  and  sizer,  and  utilize  a  distributing  conveyor  and  carry 
the  sized  fruit  to  bins  of  a  desired  width,  extending  "much  beyond 
the  length  of  the  grader."    Again,  they  said : 

"One  of  the  particular  features  of  this  apparatus,  and  one  upon  which  its 
commercial  value  depends  to  a  great  extent,  is  the  interrelation  of  the  longi- 
tudinally adjusted  fruit  bins  In  connection  with  the  adjustable  guiding  means 
on  the  conveyor." 

The  examiners  in  chief,  on  appeal  from  the  examiner's  ruling,  said 
that  claim  1  sufficiently  represented  the  appealed  claims.  One  ele- 
ment of  that  claim  so  referred  to  is : 

*'The  longitudinal  extension  of  the  said  distributing  means  being  greater 
tluin  the  longitudinal  extension  of  the  grading  element" 

The  examiners  in  chief  distinguished  the  Raybum  patent  by  point- 
ing to  the  fact  that  the  distributing  means  thereof  is  not  "traveling," 
and  that  it  lacks  the  element  of  the  Stebler  invention : 

**The  longitudinal  extension  of  the  delivery  portion  of  the  said  distributing 
means  being  greater  than  the  longitudinal  extension  of  said  grading  element." 

They  said  that  the  distributing  means  of  the  Strain  invention  were 
clearly  unadaptal  to  the  applicant's  device,  and  in  order  to  be  used 
therewith  would  require  such  modification  as  to  lose  entirely  their 
identity,  that  the  Stevens  device  is  more  nearly  in  point,  since  he 
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shows  the  longitudinally  traveling  belt  with  the  directing  members 
across  it;  but  they  distinguished  the  Stevens  device  on  the  ground 
that  "the  delivery  portion  of  the  distributing  means  is  not  greater  than 
the  longitudinal  extension  of  the  grading  element,"  and  that  the 
Stevens  machine  cerates  differently  and  was  not  adapted  to  sort 
oranges,  in  which  it  is  important  that  the  slightest  abrasion  of  the  skin 
be  avoided. 

The  appellee  insists  that  the  appellants  have  availed  themselves  of 
that  feature  of  the  Stebler  patent  which  calls  for  the  extension  of  the 
bins  beyond  the  length  of  the  grading  table.  The  manager  of  the 
Porterville  Citrus  Association  testified  that,  in  the  machine  installed 
in  his  packing  house  and  used  by  his  company,  the  bins  for  receiving 
the  sized  fruit  did  not  extend  beyond  the  sizing  or  ^ding  member  of 
the  apparatus.  On  the  other  hand,  Stebler  found  m  the  photographs 
taken  of  one  of  the  appellant's  apparatus  evidence  that  the  bins  ex- 
tended beyond  the  grading  apparatus  the  width  of  one  bin,  or  45 
inches,  and  in  this  he  was  corroborated  by  the  testimony  of  an  expert 
witness  testifying  also  from  the  photograjAs.  The  photographs  are 
in  evidence,  and  they  seem  to  show  the  extension  of  the  bins  to  the 
extent  indicated  by  Stebler.  We  do  not  regard  an  extension  to  that 
limited  degree  as  an  invasion  of  the  appellee's  claims.  The  idea  of 
the  appellee,  as  expressed  in  his  specifications,  was  to  provide  for 
bins  "extended  much  beyond  the  length  of  the  grader,"  and  in  the 
proceedings  before  the  Patent  Office  this  feature  of  extending  the 
bins  "much  beyond  the  length  of  the  grader"  was  emphasized,  and 
declared  to  be  one  of  the  primary  objects  and  purposes  of  the  device, 
and  it  is  shown  that  the  appellee's  bins  constructed  under  the  patent 
do  in  fact  extend  from  12  to  15  feet  beyond  the  grader.  An  exten- 
sion of  but  45  inches  is  not,  we  think,  an  extension  within  the  meaning 
of  the  Stebler  claims,  and  is  not  sufficient  to  amoimt  to  a  substantial 
extension  of  the  bins  beyond  the  grading  apparatus. 

We  think  that  the  claims  of  the  Stebler  patent  must  be  so  construed 
as  to  limit  his  invention  to  the  features  which  he  added  to  the  Thomas 
Strain  combination,  and  that,  when  so  construed,  the  appellant  does 
not  infringe. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  dismiss  the  bill. 


(248  I^d.  919) 

SIMPLEX  WINDOW  CO.  ▼.  HAUSER  REVERSIBLE  WINDOW  CO.  et  al. 

(CiTcult  Coart  of  Appeals,  Ninth  Circuit    February  11,  1918.    Rehearing 
Denied  April  1,  1918.) 

No.  3004. 

1.  Patents  «=>311 — Suit  fob  Infbingement— Issues. 

Where  defendant  in  an  infringement  suit  does  not  deny  the  validity  of 
the  i>ateiit,  nor  set  up  any  prior  use,  invention,  or  patent,  evidence  of 
such  prior  invention  or  i>atent  is  receivable  only  to  show  the  state  of  the 
art,  and  to  aid  in  the  construction  of  the  patent 
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2.  Patents  ^=»312(1)— Sxtit  fob  Infbinoement— Evidence. 

That  defendant's  alleged  infringing  device  is  made  under  a  later  patent 
is  not  presumptive  evidence  of  noninfringement. 

3.  Patents  «=>328 — Validity  and  Infringement— Window. 

The  Soule  patent,  No.  1,072,669,  for  a  window  of  the  swinging  sash  type, 
covers  an  automatically  operating  device  for  holding  the  window  in  any 
desired  position,  and,  while  for  a  combination  of  old  elements  and  by  nd 
means  a  pioneer  patent,  is  valid,  and  marks  a  distinct  advance  In  the  art, 
and  Is  entitled  to  a  range  of  equivalents  in  proportion  to  such  advance. 
As  so  construed,  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Frank  H.  Rudkin, 
Judge. 

Suit  in  equity  by  the  Simplex  Window  Company  against  the  Hauser 
Reversible  Window  Company,  Frederick  Hauser,  and  Jessie  Hauser. 
Decree  for  defendants,  and  complainant  appeals.    Reversed. 

John  H.  Miller,  of  San  Francisco,  Cal.,  for  appellant. 
Scrivner  &  Hettman  and  Frank  R.  Sweasey,  all  of  San  Francisco, 
CaL,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  suit  was  commenced  in  the  court  be- 
low by  the  present  appellant  against  the  appellees,  for  the  alleged 
infringement  of  two  certain  letters  patent,  numbered,  respectively, 
l/)72,669  and  1,159,604.  After  trial  the  court  held  that  there  was 
no  infringement,  and  accordingly  gave  judgment  for  the  defendants 
to  the  suit,  resulting  in  the  present  appeal  by  the  complainant. 

[1]  In  this  court  the  appellant  has  abandoned  all  claims  under  its 
patent  numbered  1,159,604,  and  contends  for  a  reversal  of  the  judg- 
ment only  by  reason  of  its  first  patent.  For  the  appellees  it  is  con- 
tended, and  has  been  elaborately  argued,  that  that  patent  is  invalid, 
the  answer  to  which  contention  is  that  its  validity  was  not  denied 
in  the  court  below,  the  defense  there  being  made  solely  on  the  ground 
of  noninfringement — the  defendants  denying  that  they  have  ever  joint- 
ly or  severally  made  or  used  or  sold  any  device  containing  or  em- 
bodying the  inventions  patented  in  and  by  the  two  letters  patent  un- 
der which  the  complainant  claimed,  and,  on  the  contrary,  alleging 
in  effect  that  the  only  device  they  made,  used,  or  sold  was  one  of  which 
the  defendant  Frederick  Hauser  was  the  original  and  first  inventor, 
and  which  was  duly  patented  to  him  October  20,  1914,  by  letters  patent  * 
numbered  1,114,260.  The  defendants  by  their  answer  did  not  set  up 
any  prior  use  or  prior  invention  or  prior  patent  to  those  under  which 
the  complainant  claimed,  and  such  defenses  were  receivable  in  evi- 
dence only  to  show  the  state  of  the  art,  and  to  aid  in  the  construction 
of  the  patent.  Morton  v.  Llewellyn,  164  Fed.  693,  694,  90  C.  C.  A. 
514,  and  cases  there  cited. 

[2]  Nor  can  the  contention  on  the  part  of  the  appellees  be  sustained 
that  the  patent  under  which  they  claim  is  presumptive  evidence  that 
there  was  no  infringement  by  them  of  the  appellant's  prior  patent. 
The  cases  hold  that  it  is  presumptive  evidence  of  a  difference  of  that 
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patented  device  from  the  prior  patent  of  the  appellant,  but  not  pre- 
sumptive evidence  of  any  infringement.  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  186,  208,  14  Sup.  Ct.  310,  38  L.  Ed.  121;  Herman  v. 
Youngstown  Car  Mfg.  Co.,  191  Fed.  579,  585,  586,  112  C.  C.  A.  185; 
Murray  v.  Detroit  Wire  Spring  Co.,  206  Fed.  465,  124  C.  C.  A.  371 ; 
Curry  v.  Union  Electric  Welding  Co.,  230  Fed.  422,  429,  144  C.  C.  A. 
564;  General  Electric  Co.  v.  Electric  Controller  Co..  243  Fed.  188, 
156  C.  C.  A.  54;  Acme  Harvester  Co.  v.  Frobcs  (C.  C.)  69  Fed.  149. 

The  latter  question — that  is  to  say,  that  of  infringement — ^is  for  the 
decision  of  the  court,  to  determine  which  it  is  essential  to  ascertain, 
in  the  first  place,  what  the  invention  was  that  is  covered  by  the  prior 
patent ;  next,  the  construction  to  which  that  patent  is  entitled,  taking 
into  view  the  prior  state  of  the  art ;  and,  finally,  whether  or  not  there 
has  been  an  infringement  of  the  prior  patent  by  the  device  of  the  ap- 
pellees which  they  confessedly  have  made,  used,  and  sold. 

[3]  Looking  at  the  appellant's  patent,  the  invention  covered  by  which 
was  made  by  one  Soule,  we  find  the  inventor  states  in  the  specification 
of  his  application  for  letters  patent,  among  other  things,  as  follows : 

*'My  inrentlon  relates  to  windows,  and  especiaHy  to  windows  of  the  swinging 
reversible  sash  type;  and  it  has  for  Its  object  to  provide  a  new  and  Im- 
proved window  of  the  character  specified,  which,  while  remaining  in  a  state 
of  stable  equillbriam  in  whatever  position  it  may  be  placed,  may  readUy  be 
moved  from  any  position  to  any  other. 

**Wlth  this  object  In  view,  my  invention  consists  in  a  sash  slldably  pivoted 
In  a  window  frame,  adjuster  arms  having  one  end  fixedly  pivoted  In  and 
slightly  above  the  middle  points  of  the  stiles  and  the  other  end  slldably 
pivoted  in  the  frame,  and  carrier  arms;  having  one  end  fixedly  pivoted  in  the 
frame  and  the  other  end  fixedly  pivoted  to  the  adjuster  arms. 

**It  also  consists  In  the  combination,  with  a  frame,  sash,  adjuster  arm,  and 
carrier  arm.  of  a  plate  having  means  for  automatically  adjusting  its  position 
<m  the  frame. 

**It  also  consists  in  the  novel  parts,  combinations,  and  arrangements  set 
forth  in  the  following  description,  particularly  pointed  out  in  the  claims,  and 
Illustrated  In  the  accompanying  two  sheets  of  drawings" 

y-some  of  which  drawings,  as  well  as  some  of  the  drawings  illustrat- 
ing the  Hauser  patent,  will  be  subsequently  inserted. 

The  three  claims  of  the  patent  alleged  to  have  been  infringed  are  the 
first,  fourth,  and  seventh,  which  claims  are  as  follows : 

"1.  A  window,  comprising  a  frame,  a  sash  slldably  pivoted  In  said  frame, 
adjuster  arms,  one  end  of  which  being  fixedly  pivoted  at  points  slightly  above 
the  middle  of  the  sash  stiles  and  the  other  end  slldably  pivoted  In  the  frame, 
and  carrier  arms,  one  end  of  which  Is  fixedly  pivoted  In  the  frame  and  the 
other  end  fixedly  pivoted  to  the  corresponding  adjuster  arm." 

"4.  A  window,  comprising  a  frame,  a  sash  In  said  frame,  an  adjuster  arm 
plvotedly  secured  at  one  end  to  said  frame  and  at  the  other  end  to  said  sash, 
and  a  carrier  arm  pivotally  secured  at  one  end  to  said  frame  and  at  the  other 
end  to  said  adjuster  arm." 

*7.  A  reversible  window,  comprising  a  sash,  an  adjuster  arm  of  suitable 
length,  a  carrier  arm  supporting  said  adjuster  arm  and  window  sash,  a  sUd- 
aWe  pivoted  connection  between  said  frame  and  one  end  of  said  adjuster  arm, 
and  a  pivoted  connection  between  the  other  end  of  said  adjuster  arm  and  points 
near  the  middle  of  the  sash  stiles  about  which  said  sash  is  rotatable." 

One  thing  is  manifest  from  that  pbrtion  of  the  specification  above 
quoted,  which  is  that  the  Soule  invention  was  but  an  improved  win- 
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dow  of  the  character  therein  specified,  namely,  "windows  of  the 
swinging,  reversible  type";  for  such  is  the  inventor's  express  dec- 
laration. There  is  therefore  no  ground  for  the  appellant's  contention 
that  reversible  windows  were  new  before  the  Soule  invention. 

Two  specimens  of  the  prior  art  introduced  in  evidence  by  the  ap- 
pellees are  a  patent  issued  to  Oscar  Frotscher,  November  28,  1893,  in 
which  that  inventor  said  in  his  specification,  among  other  things,  that 
his  invention — 

''relates  to  certain  new  and  useful  improvements  in  windows  of  that  class  in 
which  provision  is  made  for  allowing  the  sliding  sash  to  be  swung  out  or  re- 
versed if  desired,  for  cleaning  or  other  purposes,  and  It  has  for  its  object, 
among  others,  to  provide  a  window  of  this  class  which  can  be  cheaply  made, 
easily  operated,  and  not  liable  to  get  out  of  order.  It  has  for  a  further  ob- 
ject to  provide  simple,  yet  efficient,  means  for  holding  the  sash  inclined  for 
ventilation,  and  for  a  still  further  object  the  provision  of  means  for  firmly 
holding  the  sash  in  position  for  cleaning.'' 

The  second  was  the  ordinary  awning  device,  which  the  appellees 
contend  disclosed  every  feature,  mechanical  and  structural,  of  that 
of  Soule,  except  in  minor  details  of  construction. 

Regarding  the  Frotscher  device,  the  model  of  which  was  introduced 
in  evidence,  the  defendant  Frederick  Hauser  himself  testified: 

"I  never  have  made  any  windows  like  that  I  didn't  want  to  make  them 
like  that.  They  are  useless.  I  found  out  they  are  useless,  with  windows  made 
that  way ;  so  I  got  up  my  own  idea,  which  is  a  useful  device.  The  other  one 
is  not  a  practical  or  a  useful  device.  I  say  it  is  not  a  useful  device.  No, 
you  can  not  use  it ;  but  I  would  like  to  explain  it  a  Uttle  better.  You  can  use 
it,  but  it  is.  In  other  words,  not  practicable,  not  a  practicable  device.  They  do 
not  use  it  at  all  any  more.  They  used  to  use  it,  but  they  hardly  don't  use 
it  any  more,  not  even  on  stepladders." 

And  in  respect  to  the  awning  device  the  witness  Vale  testified  on 
behalf  of  the  plaintiff  in  the  suit  as  follows : 

"In  the  first  place,  the  function  of  the  slide  in  the  awning  support  is  to 
get  the  support,  which  in  this  instance  corresponds  to  the  carrier  arm,  on  i 
horizontal,  so  that  it  will  not  strike  the  heads  of  persons  passing  under  the 
awning,  and  any  one  who  has  ever  watched  the  operation  of  an  awning  will 
notice  that  practically  the  whole  canvass  forming  the  awning  will  be  lowered 
to  position  before  this  carrier  arm  will  suddenly  flop  out  to  a  horizontal  posi- 
tion, and  it  remains  there  untU  the  awning  is  rewound  practically  to  its 
whole  extent,  and  then  that  arm  will  drop  down  again.  It  does  not  go  through 
any  synchronous  movement  in  raising  and  lowering  the  awning." 

And  the  testimony  of  the  appellees'  witness  Behnke  as  to  that  de- 
vice is  much  the  same  in  substance,  which  testimony  we  think  is  in 
accord  with  the  ordinary  understanding  of  the  working  of  an  awning. 
Neither  of  the  devices  thus  referred  to  by  the  appellees  can,  in  our 
opinion,  be  regarded  as  anticipatory  of  the  patents  of  either  the  appel- 
lant or  the  appellees. 

It  is  apparent  that  each  of  the  claims  of  the  appellant's  patent  al- 
leged to  have  been  infringed  is  a  combination  claim  composed  of  old 
elements — claim  1  consisting  of  a  frame,  a  sash  slidably  pivoted  in  the 
frame,  adjuster  arms  having;  one  end  fixedly  pivoted  at  points  slightly 
above  the  middle  of  the  sash  and  the  other  end  slidably  pivoted  in  the 
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frame,  and  carrier  arms  having  one  end  fixedly  pivoted  to  the  frame 
and  the  other  end  fixedly  pivoted  to  the  adjuster  arm.  Claim  4  con- 
sists of  a  frame,  a  sash,  an  adjuster  arm  pivotally  secured  at  one  end 
to  the  frame  and  at  the  other  end  to  the  sash,  and  a  carrier  arm  piv- 
otally secured  at  one  end  to  the  frame  and  at  the  other  end  to  the 
adjuster  arm.  Claim  7  consists  of  a  sash,  an  adjuster  arm,  a  carrier 
arm  supporting  the  adjuster  arm  and  the  sash,  a  slidably  pivoted  con- 
nection between  the  frame  and  one  end  of  the  adjuster  arm,  and  a 
pivoted  connection  between  the  other  end  of  the  adjuster  arm  at  a  point 
near  the  middle  of  the  sash  about  which  the  sash  is  rotated. 
The  following  illustrations  are  taken  from  the  Soule  patent: 
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As  we  understand  the  Soule  device,  it  is  an  automatically  operating 
one  for  holding  the  window  in  any  desired  position ;  and  while  his  pat- 
ent cannot,  in  our  opinion,  be  properly  regarded  as  a  pioneer  one  in 
any  sense,  we  think  the  improvement  invented  by  the  appellant's  as- 
signor marks  such  a  distinct  advance  in  the  art  over  anything  there- 
tofore existing,  so  far  as  has  been  shown,  as  entitles  the  patent  to 
the  protection  of  the  doctrine  of  equivalency  in  proportion  to  such 
advance.  American  Can  Co.  v.  Hickmott  Asparagus  Canning  Co.,  142 
Fed.  141,  73  C.  C.  A.  359,  and  cases  there  cited;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  supra,  186,  207,  14  Sup.  Ct.  310,  38  L.  Ed.  121. 

The  patentee  of  the  Hauser  patent,  which  was  issued  October  20, 
1914,  set  forth,  among  other  things,  in  his  specifications,  the  following: 
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"One  object  of  the  present  invention  is  to  provide  means  for  so  securing 
window  sashes  In  window  frames  that  they  can  be  swung  horizontally  and 
reversed,  to  permit  both  sides  of  the  sash  -to  be  readily  cleaned  from  the  inside 
of  the  room. 

**A  farther  object  is  to  provide  such  fastening  means,  which  will  be  sim- 
ple and  inexpensive,  and  which  can  be  readily  secured  in  place  by  a  carpen- 
ter having  no  special  skill  or  experience. 

**Ai  further  object  is  to  provide  such  fastening  means,  which  can  readily  be 
adapted  to  the  usual  slidable  window  sashes,  to  convert  them  Into  swinging, 
reversible  sashes." 

The  following  figures  are  illustrative  of  his  device : 
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It  IS  apparent,  from  a  comparison  of  the  two  devices,  that  they  both 
produce  the  same  result.  The  real  question  is :  Do  they  do  so  by  sub- 
stantially the  same  means?  It  is  needless  to  cite  the  numerous  cases 
in  sui^ort  of  the  law  clearly  stated  in  section  348  of  Walker  on  Pat- 
ents, the  substance  of  which  is  that  changing  the  relative  position  of 
the  parts  of  a  machine  does  not  avert  infringement,  where  the  parts 
transformed  perform  the  same  respective  functions  after  the  change 
as  before,  but  that  such  change  does  do  so  where  the  changing  of 
those  positions  so  changes  the  functions  of  the  parts  that  the  machine 
acquires  a  substantially  different  mode  of  operation,  even  though  the 
ultimate  result  remains  the  same. 

Like  the  claims  of  the  Soule  patent,  those  of  the  patent  to  Hauser 
are  also  combination  claims  of  old  elements.  In  fact,  the  two  devices 
are  very  much  alike.  In  each  the  window  is  reversible  and  can  be  held 
in  stable  equilibrium  at  any  desired  point;  each  has  an  adjuster  arm, 
a  carrier  arm,  and  a  sliding  mechanism  in  connection  therewith  by 
which  the  same  result  is  attained — the  chief  difference  being  that  in 
the  Soule  device  the  lower  end  of  the  adjuster  arm  is  slidably  piv- 
oted in  the  window  frame  and  its  outer  end  rigidly  pivoted  therein, 
whereas  in  the  Hauser  device  the  lower  end  of  the  adjuster  arm  is 
rigidly  pivoted  in  the  window  frame  and  its  upper  end  slidably  pivoted 
in  the  window  sash  by  means  of  the  link  numbered  19.  In  other 
words,  in  the  one  the  sliding  mechanism .  is  located  in  the  window 
frame,  and  in  the  other  in  the  window  sash.  We  are  of  the  opinion 
that  this  is  a  mere  change  of  location,  and  that  the  means  adopted 
by  Hauser  are  the  mechanical  equivalent  of  those  adopted  by  Soule, 
accomplishing  the  same  result  by  substantially  the  same  operation,  and 
that  accordingly  the  alleged  infringement  is  sustained.  We  think  this 
conclusion  well  supported  by  the  decision  of  the  Supreme  Court  in 
Ives  v.  Hamilton,  92  U.  S.  426,  23  L.  Ed.  494. 

The  judgment  is  reversed,  and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  above  expressed. 
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(248  Fed.  027) 

STEBLER  ▼.  PORTERVILLE  CITRUS  ASS'N. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  11,  1918.    Rehearing 
Denied  AprU  1,  1918.) 

No.  3062, 

L  PATK^'TS  ^=»328 — IlfFBINOElCENT — FbUIT  GBADEB.    " 

The  Thomas  Strain  patent,  Na  T75,015.  for  a  new  and  useful  fruit 
grader,  which  evenly  distributed  fruit  In  bins,  held  not  infringed  by 
defendant's  machine. 

2l  Patents  ^=>241 — Infringement — Identttt  of  Result. 

That  defendant's  machine  accomplished  the  same  result  as  complain- 
ant's patented  device  does  not  show  infringement,  where  there  was  a 
variation  in  the  means  used. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  California. 

Suit  by  Fred  Stebler  against  the  Porterville  Citrus  Association,  for 
an  injtmction  restraining  an  infringement  of  complainant's  patent  and 
a  decree  for  profits  realized  and  damages  sustained  by  reason  of  the 
infringement.  From  a  decree  for  defendant,  complainant  appeals. 
A&imtd. 

The  complainant,  Stebler  (appellant).  Is  the  owner  of  United  States  letters 
patent  numbered  775,015»  for  a  new  and  useful  fruit  grader,  granted  to 
Thomas  Strain  on  November  15,  1904.  Complainant  charges  the  defendant 
with  making,  using,  and  selling  fruit  graders  embodying  and  containing  the 
invention  covered  by  said  letters  patent,  and  by  his  bill  of  complaint,  filed 
February  11,  1910,  he  seeks  to  restrain  the  defendant  from  such  infringing 
acts,  and  to  recover  damages  sustained  by  complainant  by  reason  thereof,  and 
profits  realized  by  defendant  upon  the  sale  of  such  Invention. 

Complainant's  title  to  the  patent  is  undisputed,  but  the  defendant  in  its 
answer  denies  that  any  new  or  useful  invention  was  contained  In  said  patent, 
and  sets  up  some  12  anticipatory  patents,  denies  infringement  of  the  same, 
and  avers  that  the  patent  is  wholly  void  and  of  no  effect  The  suit 
was  combined  for  final  hearing  with  another  cause  between  the  same  par- 
ties, involving  the  use  of  the  same  machines  by  the  defendant,  but  claimed 
to  Infringe  other  patents  of  the  complainant.  The  court  dismissed  the  bill 
of  complaint  in  this  case,  and  gave  judgment  to  the  defendant  for  its  costs. 
From  that  Judgment  complainant  appeals. 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellant. 
Nicholas  A.  Acker,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  [1]  It  is  contended  that  the  fruit 
graders  manufactured  and  sold  by  the  defendant  company  contain 
such  features  of  the  complainant's  invention,  covered  by  letters  pat- 
ent No.  775,015,  as  to  constitute  infringement  thereof.  That  an  iden- 
tity of  results  is  produced  by  the  two  devices  is  granted;  but  it  is 
claimed  by  defendant  that  there  is  not  identity  of  means  and  opera- 
tion. 

The  claims  of  complainant's  patent  said  to  be  infringed  comprise, 
briefly  speaking,  traveling  means  for  conveying  fruit  along  a  definite 

^=»For  oUier  cases  see  same  topic  it  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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line  of  travel,  consisting  of  grading  and  conveyor  belts,  inclined  grad- 
ing rods,  a  series  of  bins  for  receiving  the  fruit  from  the  traveling 
belts,  and  a  series  of  barriers  or  arresting  members  devised  to  guide 
and  direct  the  sized  fruit  to  any  desired  discharge  point  in  the  re- 
ceiving bins ;   some  of  these  barriers  being  fixed  and  some  adjustable. 

The  principal  object  of  the  invention  being  the  equal  distribution 
of  the  sized  fruit  throughout  the  bins,  particular  attention  must  be 
paid  to  the  devices  which  control  this  feature  of  the  invention.  The 
first  is  the  slender,  flexible,  rotating  grading  rod,  capable  of  being  flex- 
ed at  predetermined  points  to  provide  a  series  of  discharge  apertures ; 
each  constantly  increasing  in  dimensions.  This  rod  lies  along  the  line 
of  travel,  above  the  conveyor  belt,  and  in  operation  rotates  in  a  direc- 
tion away  from  the  belt.  The  various  sizes  of  fruit  escape  at  the  vari- 
ous apertures,  and  are  carried  by  the  conveyor  belt  to  certain  guards, 
against  which  the  fruit  rests  until  the  belt  has  traveled  a  suflicient  dis- 
tance to  bring  it  opposite  a  desired  bin,  at  which  point  the  deflector 
shunts  the  fruit  into  the  bin.  The  guards  and  deflectors  are  so  ar- 
ranged that  the  fruit  is  distributed  evenly  to  all  parts  of  the  bin. 

The  action  of  the  grading  rod  is  controlled  in  two  ways,  according 
to  the  specifications;  the  space  between  the  rods  and  the  conveyor 
belt  being  adjusted  by  raising  or  lowering  the  rods  by  means  of  the 
arms  on  which  they  rest,  or  by  raising  or  lowering  the  hinged  leaves 
which  are  a  part  of  the  supporting  table  over  which  the  belt  travels. 
Although  the  latter  method  is  referred  to  as  preferable  in  the  specifica- 
tions, the  testimony  discloses  that  it  was  not  in  fact  used  by  the  com- 
plainant in  the  operation  of  his  machines.  It  is  to  be  noticed  that  the 
position  of  the  grading  rod  is  not  an  absolutely  fixed  one,  but  is  so 
arranged  that  it  can  be  quickly  adjusted  and  altered  when  desired. 

In  the  defendant's  machine  the  grading  is  accomplished  by  means 
of  a  series  of  nine  rollers  rotating  in  unison,  but  definitely  fixed  in 
position  at  varying  spaces  from  the  conveyor  belts,  thus  forming 
apertures  through  which  the  different  sizes  of  fruit  escape  into  the 
nine  bins  provided  to  receive  the  sized  fruit.  The  fruit  then  rolls 
by  gravity  into  the  bins  opposite  the  respective  discharge  apertures, 
instead  of  being  carried  thereto  by  the  conveyor  belts,  as  in  the  com- 
plainant's device.  Under  normal  conditions  the  distribution  in  the 
bins  is  accomplished  without  further  devices,  according  to  the  testi- 
mony; but,  when  a  greater  number  of  one  particular  size  of  fruit 
is  running  than  the  packers  can  easily  handle  in  one  bin,  a  longitu- 
dinally adjustable  barrier  or  small  slat,  arranged  parallel  with  the  con- 
veyor belt,  is  placed  by  the  packers  in  the  groove  of  the  supporting 
table  arranged  to  receive  it,  which  arrests  the  flow  of  the  fruit,  and 
changes  its  direction  and  deflects  it  to  a  point  within  the  bin  desired 
by  the  operator. 

In  support  of  the  defendant's  defense  of  anticipation  the  prior  pat- 
ents issued  to  Banker,  Gunckel,  Ayer,  Jones,  Hutchins,  Ish,  Hutchins, 
Rice,  Richards,  Stevens,  Cerruti,  and  Nelson,  respectively,  are  relied 
upon.  From  the  proceedings  in  the  Patent  Office,  as  shown  by  the  file 
wrapper  and  contents  introduced  on  the  trial  of  this  case,  it  appears 
that  all  of  these  patents,  with  the  exception  of  the  Stevens  and  Cer- 
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ruti  devices,  were  before  the  examiners  and  considered  by  them  be- 
fore the  issuance  of  patent  to  the  complainant's  assignor,  Thomas 
Strain.  The  Stevens  patent  was  introduced  as  an  exhibit  in  this 
case,  and  we  find  the  machine  there  disclosed  is  not  the  same  in  means 
and  operation — ^the  conveyor  belt  being  absent,  and  the  fruit  reaching 
the  bins  by  gravity  only ;  further,  that  it  is  not  adapted  to  the  sorting 
of  oranges. 

This  court  reviewed  the  state  of  the  prior  art  in  relation  to  fruit 
graders  in  the  case  of  Stebler  v.  Riverside  Heights  Orange  Growers' 
Ass'n  et  al,  205  Fed.  735,  124  C.  C.  A.  29,  and  240  Fed.  703,  153  C. 
C.  A.  501.  The  complainant  there  was  the  complainant  here.  He 
was  there  suing  to  maintain  his  rights  under  the  reissue  patent.  No. 
12,297,  issued  December  27,  1904,  to  Robert  Strain,  and  later  assigned 
to  the  complainant,  and  the  defendant  there  was  using  a  device  made 
under  patent  No.  997,468,  issued  July  11,  1911,  to  one  George  D. 
Parker.  In  the  first  case  (205  Fed.  735,  124  C.  C.  A.  29)  the  validity 
of  the  Robert  Strain  reissue  patent  was  upheld,  and  infringement 
thereof  by  the  Parker  patent  was  found.  In  the  second  case  (240 
Fed.  703,  153  C.  C.  A.  501)  the  patent  complained  of  was  a  modified 
form  of  the  Parker  patent,  designed  to  avoid  the  infringing  elements 
found  in  the  first  instance.  This  court  there  held  that  in  the  modified 
fonn  the  device  was  not  an  infringement  of  the  Robert  Strain  patent. 

[2]  The  defendant  herein  contends  that  its  device  is  the  same 
Parker  modified  device,  "excepting,  in  lieu  of  adjusting  the  roller 
units  toward  and  from  the  endless  conveyor  to  vary  the  area  of  the 
discharge  outlets  of  the  fruit  nmway,  the  narrow  endless  conveyor 
belt  is  adjusted  toward  and  from  the  roller  units  of  the  fruit  runway," 
and  that,  if  it  is  not  an  infringement  of  the  Robert  Strain  reissue  pat- 
ent, No.  12,297,  issued  December  27,  1904,  it  cannot  be  held  to  in- 
fringe the  Thomas  Strain  patent,  No.  775,015,  issued  November  15, 
1904. 

An  examination  of  the  two  patents  does  not  disclose  such  simi- 
larity of  means  as  to  make  such  a  conclusion  imperative.  The  Thomas 
Strain  device  uses  grading  mechanism  consisting  of  one  long,  slender, 
rotating,  flexible  rod,  while  the  Robert  Strain  device  uses  a  series  of 
rotating  rollers,  capable  of  adjustment  at  different  distances  from  the 
belt,  to  provide  for  the  discharge  apertures  of  varying  dimensions. 
The  same  result  is  accomplished,  but  by  a  different  mechanical  ar- 
rangement ;  and  as  to  the  distributing  features  a  still  greater  difference 
is  observed.  Indeed,  the  principal  inventive  idea  of  the  Thomas 
Strain  patent  seems  to  be  contained  in  the  arrangement  for  the  even 
distribution  of  the  sized  fruit  in  the  bins,  by  the  use  of  guards  and 
deflectors  above  the  conveyor  belt,  thereby  controlling  the  ejection  of 
the  fruit  from  the  grader  into  the  bins,  in  place  of  allowing  the  un- 
restricted flow  by  gravitation,  the  common  means  used  in  the  art  for 
a  long  period  of  time. 

We  do  not  think  the  Thomas  Strain  patent  and  the  Robert  Strain 
patent  are  sufficiently  identical,  therefore,  to  make  a  device  found  to  be 
an  infringement  of  the  Robert  Strain  patent,  as  this  court  did  in  Steb- 
ler V.  Riverside  Heights  Orange  Growers'  Ass'n,  205  Fed.  735,  124  C. 
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C.  A.  29,  a  consequent  infringement  ot  the  Thomas  Strain  patent,  as 
claimed  by  the  complainant  in  this  case. 

Coming,  now,  to  the  defendant's  device,  it  remains  only  to  consider 
the  distributing  features  thereof.  No  control  over  the  ejection  of  the 
fruit  from  the  grader  is  provided ;  the  fruit  merely  rolling  by  gravity 
into  the  bins  opposite  the  various  discharge  apertures.  There  are,  it 
is  true,  longitudinally  adjustable  barriers,  which  may  be  placed  in 
grooves  of  the  supporting  table,  to  arrest  the  flow  of  the  fruit  and 
change  its  direction  to  another  point  in  the  bin,  and  these  are  claimed 
to  infringe  the  deflectors  and  stationary  guards  of  complainant's  pat- 
ent. But  we  regard  this  feature  as  one  which  would  naturally  sug- 
gest itself  to  any  one  using  a  grading  machine  operating  by  gravity, 
and  is,  in  fact,  a  mere  dividing  of  the  quantity  of  fruit  which  is  being 
handled  through  a  particular  aperture,  and  not  a  new  or  inventive  op- 
eration. 

While  the  same  result  is  accomplished  in  the  defendant's  machine 
as  in  the  complainant's,  there  appears  to  be  such  a  variation  of  means 
as  to  avoid  infringement  in  the  features  complained  of.  Cimiotti 
Unhairing  Co.  v.  American  Fur  Ref.  Co.,  198  U.  S.  399,  25  Sup.  Ct. 
697,49L.  Ed.  1100. 

The  judgment  of  the  District  Court  is  affirmed 
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TURNER  V.  lAUTER  PIANO  CO.  et  al. 

(Circnit  Ck>nrt  of  Appeals,  Third  Circuit    January  17,  1918.     Rehearing 
Denied  March  7,  1918w) 

No.  2285. 

1.  Patents  ^=»328 — Validity — Reenfobced  Concrete  CoNSTBucnoif. 

The  Turner  patents,  No.  985,119,  claims  4  and  8,  and  No.  1,003,384. 
claims  1,  5,  10,  11,  16,  and  17,  each  for  a  steel  skeleton  concrete  con- 
struction, held  void  for  lack  of  invention,  in  view  of  the  prior  art 

2.  Patents  ^s>37 — "Invention" — New  Combination  of  Old  Elements. 

The  union  of  selected  elements  from  various  sources  in  a  patented 
structure  may  be  an  improvement  upon  anything  the  art  contains ;  1i)ut  if, 
in  combining  them,  no  novel  idea  is  developed,  there  is  no  patentable  in- 
vention^ however  great  the  improvement  may  be. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Invention.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Claude  A.  P.  Turner  against  the  Lauter  Piano 
Company  and  the  American  Concrete  Steel  Company.  Decree  for 
defendants,  and  complainant  appeals.     Affirmed. 

For  opinion  below,  see  236  Fed.  252. 

Frank  A.  Whiteley,  of  Minneapolis,  Minn.,  and  Willard  Eddy,  for 
appellant. 

A.  C.  Paul,  of  Minneapolis,  Minn.,  and  Edward  Rector,  of  Chica- 
go, 111.,  for  appellees. 

^s>For  other  casts  sas  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlsests  ft  Indexes 
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Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  This  suit  for  infringement  of  Letters 
Patent  No.  985,119,  issued  February  21,  1911,  and  Letters  Patent  No. 
1,003,384,  issued  September  12,  1911,  to  C.  A.  P.  Turner,  is  here  on 
plaintifF's  appeal  from  a  decree  of -the  District  Court  dismissing  the 
bill  on  the  ground  of  invalidity  of  the  claims  in  issue.  236  Fed.  252 ; 
239  Fed.  560. 

The  two  patents  sustain  the  relation  of  divisional  and  parent  patent. 
The  divisional  patent  (the  earlier  to  issue),  was  granted  upon  an  appli- 
cation filed  October  19,  1910,  as  a  division  of  the  original  application 
of  June  11,  1907;  the  patent  referred  to  as  the  parent  patent  was 
granted  upon  the  original  application.  The  two  patents  relate  sub- 
stantially to  the  same  invention,  the  principal  differences  being  in  the 
scope  of  their  claims.     We  shall,  therefore,  consider  them  together. 

[1]  The  patents  in  suit  are  for  steel  skeleton  concrete  construction 
and  relate  particularly  to  reen  forced  concrete  girderless  floorings. 
The  claims  in  suit  are  claims  4  and  8  of  the  divisional  patent  (No. 
985,119),  and  claims  1,  5,  10,  11,  16  and  17  of  the  parent  patent  (No. 
1,(X)3,384),  all  of  which  are  given  in  full  in  the  opinion  of  the  District 
Q)urt.  236  Fed.  252,  254,  255.  For  the  purpose  of  this  discussion, 
claim  1  of  the  parent  patent  may  be  taken  as  a  typical  claim.  It  is  as 
follows : 

"An  arrangement  of  reenforcement  for  a  column-supported  flat  plate  floor  of 
concrete,  comprising  a  plurality  of  circumferential  cantilever  members,  re- 
spectively situated  in  tlie  upper  part  of  the  slab  at  the  columns  and  project- 
ing therefrom,  and  reenforcing  means  extending  from  member  to  member  in 
multiple  directions  through  the  space  between  said  members,  and  filling,  or 
substantially  filling  such  space." 

The  object  of  the  Turner  invention  is  to  provide  a  monolithic  single 
panel  floor  made  of  concrete  with  metal  reenforcement,  which  supports 
itself  and  its  load  on  separate  columns  without  beams,  girders,  or 
horizontal  supports  of  any  kind.  The  means  disclosed  by  the  patents 
is  intended  for  use  in  building  structures  of  one  or  more  stories,  with 
reenforced  concrete  columns  and  intervening  reenforced  concrete 
floors  integral  therewith.  The  column  reenforcement  is  vertically 
continuous;  the  floor  reenforcement  originates  in  the  columns,  and 
passing  upwardly,  bends  at  the  column  heads  and  radiates  laterally  in 
the  floor  slab.  Upon  or  above  the  head  of  each  column  is  placed  a 
circular  spider  of  large  steel  rods  raised  to  what  becomes  the  upper 
plane  of  the  slab  when  the  concrete  is  poured  in.  This  spider  is  an- 
chored at  its  center  in  the  column  and  overhangs  the  column  an  equal 
distance  in  all  directions.  Because  of  its  position  and  function,  it  is 
termed  a  cantilever  head;  because  of  its  shape,  it  is  described  as  a 
circumferential  cantilever  reenforcement.  (Ordinary  reenforcement 
metal  rods  of  about  three-eighths  of  an  inch  in  diameter  are  laid  from 
cantilever  head  to  cantilever  head  in  every  direction.  When  the  con- 
crete hardens  and  the  plate  is  formed,  reenforcement  rods  extend  from 
one  cantilever  head  in  the  upper  plane  of  the  plate  above  a  column; 
as  they  leave  the  cantilever,  they  sag  into  the  lower  plane  of  the  plate 
161  C.C.. 
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between  columns;  and  as  they  approach  the  cantilever  head  of  an- 
other column,  they  rise  again  to  the  upper  plane  and  pass  on  as  before. 
Multiple  reenforcement  is  carried  on  in  this  way  from  column  to 
column  in  all  directions,  producing  between  columns  a  sagging  net- 
work of  metal  rods. 

As  we  have  said,  the  thing  which  the  inventor  sought  to  make,  is 
a  flat  plate  floor  that  will  support  itself  without  the  aid  of  beams  or 
girders.  In  such  a  floor,  extending  from  and  being  supported  only  by 
four  equidistant  columns,  for  example,  the  effect  of  a  load  on  the 
plate  midway  the  supporting  columns  is  to  deflect  it  or  press  it  down- 
wardly and  to  give  it  the  shape  (though  imperceptible)  of  a  dish  or 
saucer.  Such  a  circular  deflection  produces  many  stresses.  These 
are  both  radial  in  outward  directions  from  the  columns  and  circular 
along  lines  concentric  with  the  columns.  It  also  develops  tensile 
strains  in  different  planes  of  the  plate:  namely,  in  the  upper  plane 
above  the  colimins  and  in  the  lower  plane  between  the  columns.  Such 
being  the  natural  stresses  and  strains  upon  a  flat  and  girderless  plate, 
the  patentee  claims  invention  in  placing  cantilever  reenforcement  above 
each  column  in  the  upper  plane  of  the  plate,  and  in  placing  metal  rod 
reenforcement  in  the  lower  plane  of  the  plate  between  columns,  and 
in  so  shaping  the  cantilever  reenforcement  that  it  will  take  up  the  radi- 
al and  circular  strains  as  they  are  created.  Therefore,  the  principle 
which  we  understand  the  patentee  has  endeavored  to  embody  in  his 
means,  is  the  supplying  of  metal  reenforcement  at  points  where  tensile 
strains  are  expected,  and  the  distribution  of  reenforcement  with  an 
especial  regard  to  the  natural  tendency  of  the  slab  to  bend  under  a 
load  in  dish  like  shape. 

The  thing  which  the  patentee  claims  to  have  achieved  by  his  patent- 
ed construction,  is  the  making  of  a  thin  slab  flooring,  which  will  carry 
as  heavy  a  load  as  the  thick  slab  flooring  of  the  prior  art,  at  a  lesser 
cost.  The  trade  name  which  he  has  given  his  construction  is  the 
Turner  Mushroom  System. 

Reenf  orced  concrete  of  the  modem  kind  came  into  use  as  a  building 
material  about  fifty  years  ago.  Its  growth  has  been  very  rapid ;  it  is 
now  used  upon  an  immense  scale  in  a  great  variety  of  structures. 
During  the  progress  of  this  art,  much  has  been  learned  concerning  the 
properties  of  concrete  and  great  advances  have  been  made  in  methods 
of  using  it.  Yet,  notwithstanding  the  knowledge  acquired  and  the 
advances  made,  the  fundamental  problems  of  the  art  are  the  same 
today  as  they  were  in  the  beginning.  They  have  to  do  with  the  peculiar 
characteristics  of  concrete  and  with  means  for  meeting  them.  It  is 
a  matter  of  general  knowledge  that  concrete  is  strong  in  resisting  com- 
pression strains  and  weak  in  withstanding  tensile  strains.  Places  at 
which  both  strains  may  be  expected,  while  susceptible  of  accurate 
mathematical  ascertainment,  are  so  well  known  that  they  are  determin- 
ed empirically  by  many  engaged  in  the  art.  Therefore,  as  it  is  easy 
to  ascertain,  in  one  way  or  another,  just  where  weak  places  in  concrete 
construction  are,  the  art  has  produced  means  with  which  to  strengthen 
them.  This  consists  in  their  reenforcement  with  materials  possessing 
characteristics  precisely  the  opposite  of  those  of  concrete.     Thus, 
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metal  which  possesses  tensile  strength  is  placed  at  weak  points  in  con- 
crete where  it  is  subjected  to  tensile  strains.  This  is  called  reenforce- 
ment  and  the  product  is  reenforced  concrete. 

There  is  today  neither  invention  nor  novelty  in  merely  placing 
metal  reenforcement  in  concrete  at  places  at  which  strains  come.  The 
very  principle  of  reenforcement,  as  the  word  denotes,  is  to  give  force 
to  or  strengthen  the  place  that  is  weak  by  adding  something  that  is 
strong.  Invention  in  reenforcement  is  'to  be  found  only  in  discovering 
a  new  principle  or  in  employing  new  means  embodying  the  old  prin- 
ciple. Therefore,  one  striving  to  find  a  new  principle  or  to  invent 
a  new  means  of  concrete  reenforcement  under  the  old  principle,  enters 
a  well  known  and  widely  practiced  art  and  must  do  something  more 
than  care  for  tensile  strains  at  places  where  they  are  known  to  come. 
Turner's  brief  is  a  learned  dissertation  on  the  principles  and  practices 
of  the  art  of  reenforced  concrete  construction.  It  is  clear,  after  read- 
ing it,  that  he  appropriates  to  his  invention  (rather  unconsciously,  we 
believe),  many  of  the  principles  and  some  of  the  practices  that  have 
long  been  in  the  art.  Had  he  been  first  to  discover  and  apply  them, 
his  claimed  invention  would  have  been  a  great  invention.  But,  in 
appropriating  and  applying  them  in  his  patented  construction,  he  does 
not  achieve  invention  unless  he  causes  the  old  principle  to  operate  in 
a  new  way,  or  the  old  means  to  perform  new  and  different  functions, 
resulting  in  a  useful  advance  of  the  art. 

We  make  these  observations  concerning  an  art  of  which  there  is  a 
broad  general  knowledge,  simply  to  show  that  Turner  was  not  early  in 
entering  it,  and  that  he  was  not  a  pioneer  in  the  solution  of  its  prob- 
lems. Nor  was  Turner  the  first  to  conceive  the  idea  of  a  beamless  or 
girderless  floor.  The  record  discloses  girderless  reenforced  concrete 
floorings  constructed  several  years  before  Turner  applied  for  a  patent. 
Most  prominent  among 'these  is  the  reenforced  girderless  and  beam- 
less  concrete  floor  of  O.  W.  Norcross,  for  which  Letters  Patent  No. 
698,542  was  granted  April  29,  1902.  As  the  Norcross  patent  has  been 
in  conflict  with  the  Turner  patents  in  another  litigation,  and  as  the 
validity  of  the  Turner  patents  must  be  determined  in  view  of  the 
Norcross  patent  as  a  part  of  the  prior  art,  we  find  it  necessary  to  dis- 
cuss this  patent  at  some  length. 

Stating  the  purpose  of  his  invention,  Norcross  says  in  his  specifica- 
tion: 

"This  Invention  relates  to  a  flooring  for  buildings  which  has  been  designed 
with  a  view  of  seeming  the  advantages,  first,  of  entirely  dispensing  with  all 
girders  or  floor-beams,  which  have  heretofore  been  regarded  as  absolutely 
essential  for  supporting  the  floors  of  buildings ;  second,  to  provide  a  form  of 
flooring  which  will  utlUze  to  best  advantage  the  Immense  crushing  strength  of 
concrete,  and,  third,  to  provide  a  strong  Inexpensive  soUd  Inflexible  flooring 
which  can  be  laid  In  place  by  unsklUed  labor." 

To  attain  these  results  Norcross  designed  a  flooring  consisting  of  a 
single  panel  of  reenforced  concrete  co-extensive  with  the  entire  floor 
space  and  extending  in  one  unbroken  slab  or  panel  from  wall  to  wall  of 
a  building,  supported  at  intervals  by  uprights,  posts,  or  columns.  The 
essential  features  of  the  invention,  he  gives  as  follows : 
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**As  herein  illustrated,  a  flooring  constructed  according  to  my  inyention 
consists,  essentially,  of  a  panel  concrete  having  metallic  nettcork  encased 
therein  so  as  to  radiate  from  the  posts  on  which  the  floor  rests. 

**The  metallic  network  of  my  flooring  is  formed  by  strips  of  suitable  wire- 
netting.  In  practice  I  have  used  a  hog  wire  fencing,  which  is  a  fencing  of  the 
same  class  as  ordinary  poultry  wire  fencing,  except  that  the  same  is  made  of 
considerably  heavier  wire. 

"In  laying  a  floor  constructed  according  to  my  present  invention  the  posts 
are  first  erected,  and  a  temporary  staging  is  built  up  level  with  the  tops  of  the 
posts.  Strips  of  wire-netting  are  then  laid  closely  in  place  on  top  of  the 
staging.  In  practice  I  have  laid  this  wire-netting  in  straight  lines  from  post 
to  post  and  also  crossing  diagonally  from  post  to  post,  A  number  of  layers 
of  this  wire-netting  are  preferably  employed,  said  layers  heing  laid  together 
at  their  crossing  points  in  cob-house  fashion,  the  number  of  such  layers  de- 
pending on  the  thickness  of  the  floor,  the  weights  to  be  supported,  and  the 
distance  separating  the  posts.  The  concrete  is  then  spread  upon  or  moulded 
in  place  on  the  staging  to  enclose  the  metallic  network. 

"In  a  completed  flooring  constructed  according  to  my  invention  it  will  be 
seen  that  instead  of  resting  or  hanging  a  flooring  in  place  upon  beams  or 
girders  the  flooring  rests  upon  separated  posts  or  other  supports  and  consists 
of  single  concrete  panel  having  a  wire  network  enclosed  therein  in  proper  posi- 
tion to  support  the  tensile  strains,  the  concrete  itself  on  account  of  its  well 
known  crushing  strength  having  abundant  strength  for  resisting  all  possible 
compressions — that  is  to  say,  if  the  forces  acting  upon  a  section  of  flooring  sup- 
ported between  two  posts  be  analyzed  it  will  be  found  that  the  tendency  of 
the  floor  secti<Hi  to  sag  between  its  supports  will  cause  the  lower  layers  of 
the  flooring  to  be  under  tension  while  the  upper  layers  of  the  flooring  are 
under  compression,  these  strains  being  of  course  greatest  at  the  top  and 
bottom  layers,  respectively,  and  diminishing  to  zero  at  the  neutral  axis  near 
the  center  of  the  flooring.  In  addition  to  this  the  weight  of  a  section  of 
flooring  causes  a  shearing  strain  at  its  line  of  contact  with  its  supports. 

'*The  principle  upon  which  I  have  worked  in  constructing  my  flooring  is 
to  permit  concrete  alone  to  resist  compressions  and  to  supply  a  maximum 
amount  of  metal  at  points  where  the  flooring  is  to  be  subjected  to  greatest  ten- 
sions and  shearing  strains.  In  carrying  out  this  principle  in  some  instances — 
for  example,  iclhcre  there  are  wide  spans  bcttoeen  adjacent  posts — I  have  em- 
ployed a  greater  number  of  layers  of  wire-netting  near  the  center  of  the  span 
than  at  the  ends  of  tlie  span,  the  distribution  of  the  metal  in  any  one  span 
following  substantially  the  same  rules  that  would  be  followed  in  distributing 
metal  in  the  construction  of  flat  arches,  in  all  cases  the  distribution  of  the 
metallic  nettcork  in  the  flooring  being  carefully  calculated  and  varied  accord- 
ing to  the  columnatUm  of  the  building,  the  thickness  of  the  flooring,  and  the 
weights  to  be  sustained," 

The  accompanying  diagrams  show  the  principle  and  mode  of  op- 
eration of  the  Norcross  girderless  flooring  and  the  Turner  mushroom 
flooring.  To  these  diagrams  must  be  added  the  explanation,  that  the 
metal  reenforcement  of  Norcross  comprises  strips  of  heavy  wire  net- 
ting (not  wire  rods  as  the  design  seems  to  indicate),  while  the  reen- 
forcement of  Turner  is  made  up  of  strips  or  a  multitude  of  steel  rods 
(concededly  interchangeable  equivalents  in  reenforced  concrete  work 
of  this  character).  The  further  explanation  should  be  made,  that  the 
two  diagrams  were  prepared  by  the  defendant  for  comparison  at 
the  hearing,  and,  that,  while  the  diagram  of  Turner  is  a  faithful  pres- 
entation of  the  patent  disclosure,  the  diagram  of  Norcross,  though  it 
discloses  accurately  the  Norcross  principle,  is  rather  closer  to  Turner 
in  appearance  and  detail  than  is  Ae  diagram  in  the  Norcross  patent. 
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As  the  essential  principle  of  Turner's  invention,  aside  from  its  canti- 
lever feature,  is  the  arrangement  of  steel  reenforcement  criss-cross  or 
crosswise  the  space  between  supporting  columns,  designed  to  take  up 
strains  coming  in  all  directions,  it  is  apparent  that  its  original  concep- 
tion is  found  in  Norcross.  If  Turner  had  limited  his  invention  to 
metal  rods  or  layers  of  metal  rods  laid  directly  and  diagonally  be- 
tween the  posts  or  columns  in  number  and  position  "calculated  and 
varied  according  to  the  columnation  of  the  building,  the  thickness  of 
the  flooring,  and  the  weights  to  be  sustained,"  he  clearly  would  have 
been  anticipated  by  Norcross.  But  Turner,  while  not  denying  very 
successfully  that  he  got  from  Norcross  the  idea  of  a  crosswise  or  net- 
work reenforcement  for  the  span  between  supporting  columns  as  an 
element  of  his  construction,  claims  that  he  departed  from  Norcross  in 
the  location  of  the  reenforcement  network  in  the  different  planes  of 
the  slab.  He  maintains  that  in  Norcross  the  reen  forced  network  is 
laid  flat  on  a  staging  over  the  heads  of  the  pillars  as  well  as  over  the 
spans  between  them,  so  that,  when  the  concrete  hardens  and  the  stag- 
ing is  removed,  the  reenforcement  will  be  found  everywhere  in  the 
lower  plane  of  the  slab.  And  indeed,  such  ^ould  seem  to  be  the  read- 
ing of  the  Norcross  patent.  Just  here.  Turner  claims  that  he  intro- 
duced an  element  not  found  in  Norcross'  teaching.  This  comprises 
the  cantilever  head  already  described,  located  over  the  head  of  the 
column  and  situated  in  what  becomes  the  upper  plane  of  the  slab 
when  the  concrete  is  poured  in.  From  this  head,  steel  reenforcement 
bars  radiate  in  every  direction  and  sag  as  they  extend  to  similar  canti- 
lever heads  on  other  columns.  While  no  such  arrangement  appears 
in  the  Norcross  patent,  it  is  in  evidence  that  substantially  the  same 
arrangement  was  practiced  before  Turner,  not  only  in  the  art  gen- 
erally, but  particularly  in  concrete  girderless  floorings.  Witnesses 
testified  that  in  his  early  work,  Norcross,  who  was  a  contractor  of 
large  experience  and  engaged  in  extensive  building  operations,  raised 
the  metal  where  the  belts  crossed  one  another  over  the  tops  of  the 
columns  so  as  to  bring  it  above  the  center  of  the  slab.  One  witness 
testified  that  he  assisted  Norcross  as  early  as  1899  or  1900  to  con- 
struct and  test  a  single  panel  of  concrete  flooring,  which  contained 
strips  of  wire  netting  extending  along  the  sides  and  ends  of  the  rec- 
tangle formed  by  eight  outer  posts  and  extending  diagonally  from 
these  to  the  ninth  post  which  was  located  near  the  center.    He  said : 

"The  posts  were  set  up  and  then  there  was  a  floor  laid  under  the  whole 
space  the  slab  was  going  to  occupy,  strong  enough  to  hold  it.  We  then  laid 
down  from  post  to  post,  always,  at  right  angles  to  each  other,  pieces — we 
called  it  them  days  'hog  wire',  which  was  a  wire  fence  used  to  enclose  territory 
to  keep  hogs;  there  was  no  reenforcing  material  made  in  them  days.  Then 
we  laid  on  top  of  the  floor,  diagonally  from  post  to  post,  the  same  material 
until  the  whole  space  was  covered  with  this  wire,  raiahti;  the  wire  over  the 
poMs  and  letting  it  hang  as  low  as  possible  in  the  center  of  the  slab.  After 
that  the  whole  space  was  filled  to  the  depth  of  about  eight  inches,  as  I  re- 
meral)er,  with  cinder  concrete.  Over  the  posts  we  were  careful  to  make  a 
little  richer  mixture  of  concrete  where  the  greater  strain  was  coming." 

It  is  clear  from  this,  that  in  girderless  concrete  floor  construction, 
Turner  was  not  the  first  to  raise  the  reenforcement  over  the  support- 
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ing"  columns.  It  was  done  before,  because  it  was  the  obvious  thing  to 
do  in  view  of  the  known  fact  that  over  the  supporting  column  the 
tensile  strain  comes  in  the  upper  plane  of  the  slab.  What  Turner  did 
and  what  his  predecessors  did  was  to  put  the  reenforcement  at  the 
known  point  of  weakness  in  the  concrete. 

When  we  go  to  the  general  art  of  reenforced  concrete  construction, 
which  embraces  reenforced  concrete  girders  and  beams,  we  find  in 
nearly  every  instance  of  a  patented  invention  involving  an  upright  or 
a  colunm  support,  the  reenforcement  placed  in  the  upper  plane  of  the 
concrete  above  the  column  where  the  tensile  strain  is  bound  to  come ; 
and  in  instances  where  there  are  two  supports  with  an  intervening 
span,  reenforcement  is  placed  in  the  upper  plane  above  both  supports 
and  is  permitted  to  sag  off  to  the  lower  plane  of  the  intermediate  con- 
struction. That  this  practice  was  almost  universal  before  Turner, 
is  shown  by  many  patents  of  which  the  following  may  be  named: 
Seely  (No.  467,141);  Hallberg  (No.  659,965);  Hallberg  (No.  659,- 
966);  Hennebique  (No.  611,907);  Bossyns  (No.  751,427);  Perrot 
(No.  783,539) ;  Ellinger  (No.  702,093) ;  EUinger  &  Kopczynski  (No. 
729,299);  Wight  (No.  732,482).  The  upper  plane  reenforcement  of 
the  prior  art,  as  shown  by  the  few  patents  cited,  contained  the  prin- 
ciple embodied  by  Turner  in  his  construction,  and  named  by  him  the 
cantilever  principle. 

FrcMn  this  very  brief  review  of  the  art,  it  appears  that  Turner's 
construction  comprises  several  elements.  One  is  the  criss-cross  net- 
work arrangement  of  metal  reenforcement ;  this  is  old  in  the  art,  and 
as  employed  by  Turner,  performs  no  new  function.  Another  is  the 
elevation  of  the  metal  over  supporting  columns  by  cantilever  heads. 
Circumferential  rings  and  struts  or  braces  in  the  enlargement  of 
column  heads  are  old,  and  are  found  ever3rwhere  in  the  art.  As  they 
are  employed  by  Turner,  no  new  function  is  developed,  unless  it  be, 
as  he  claims,  in  the  circumferential  characteristic  of  the  cantilever 
head  which  permits  reenforcement  radially  in  every  direction  from 
which  strains  come.  We  are  not  impressed  that  this  is  a  novel  ele- 
ment involving  invention,  because,  taking  Turner's  claim  to  invention 
even  in  its  broadest  scope,  he  did  nothing  more  with  his  circumfer- 
ential cantilever  reenforcement  than  to  do  radially  what  the  whole 
art  had  been  doing  lineally.  While  there  is  much  testimony  of  a 
highly  technical  character  concerning  the  particular  strain  carrying 
fimction  of  a  cantilever,  circumferential  in  shape,  we  do  not  believe 
that  the  circumferential  shape  creates  a  new  function  of  the  cantilever 
head  involving  invention,  especially  in  view  of  the  plaintiff's  charge 
in  this  case,  that  the  defendant's  cantilever,  which  is  rectangular  in 
shape,  is  an  equivalent  of  his  circumferential  cantilever  and  infringes 
it.  The  plaintiff's  circumferential  cantilever  and  the  defendant's 
rectangular  cantilever  perform  identically  the  same  function  in  sup- 
porting and  carrying  metal  reenforcement  in  multiple  members  and 
directions  to  the  lower  plane  of  intermediate  plates,  just  as  the  canti- 
lever in  Hennebique  and  in  many  other  constructions  performed  in 
single  reenforcement  of  concrete  structures.     In  other  words,  each 
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metal  recnforcemcnt  rod  in  Turner,  running  above  a  column  in  the 
upper  plane  of  the  plate,  then  drifting  to  the  lower  plane  in  the  inter- 
mediate plate,  and  then  ascending  to  the  supper  plane  as  it  approaches 
the  next  supporting  column,  performs  separately  and  independently 
the  same  function  that  it  performed  in  many  inventions  of  the  prior 
art.  That  there  are  many  bars  of  metal  reenforcement  in  Turner 
instead  of  a  single  bar  or  a  few  bars,  and  that  they  are  placed  cross- 
wise instead  of  straightways,  does  not  change  the  function  which  the 
bar  reenforcement  performs.  Hence  the  idea  of  an  aggregation  of 
elements,  each  performing  the  same  function  when  together  that  it 
performs  when  alone,  has  arisen  and  has  been  a  constant  difficulty 
with  which  Turner  has  had  to  contend  whenever  he  has  been  called 
upon  to  sustain  his  patents. 

In  Turner  v.  Moore  (D.  C.)  198  Fed.  134,  and  211  Fed.  466,  128  C.  C. 
A.  138  (C.  C.  A.  8th),  claims  1,  4  and  6  of  the  Turner  divisional  pat- 
ent (No.  985,119)  were  held  invalid  as  disclosing  an  aggregation. 
Claim  8  of  that  patent,  which,  with  claim  4  is  involved  in  ttiis  litiga- 
tion, is  not  so  different  from  claim  4  as  to  call  for  a  different  ruling. 
Both  the  divisional  and  parent  patents  were  in  litigation  in  Drum  v. 
Turner  (D.  C.)  209  Fed.  854,  and  219  Fed.  188,  135  C.  C.  A.  74  (C. 
C.  A.  8th),  in  which  the  appellate  court  held  that  a  construction  sub- 
stantially after  the  manner  pointed  out  in  the  specifications  of  the 
two  patents,  was  an  infringement  of  claims  1,  3  and  4  of  the  Norcross 
patent  (No.  698,542).  In  Turner  v.  Deere- Webber  Bldg.  Company 
(D.  C.)  238  Fed.  377,  claims  1,  2,  4,  6  and  8  of  the  divisional  patent 
(No.  985,119)  were  held  void  for  lack  of  invention  in  view  of  the 
prior  art,  and,  if  valid,  not  infringed. 

[2]  The  trend  of  these  decisions  is  that  the  patents  disclose  an  ag- 
gregation, not  invention.  The  plaintiff  urges,  correctly  enough,  that 
these  decisions,  while  persuasive,  are  not  binding  on  this  court,  and 
asks  that  this  court  find  invention  and  hold  the  patents  valid.  In 
addition  to  the  purely  technical  and  scientific  grounds  which  we  have 
discussed,  he  points  to  the  substantial  success  of  the  patented  con- 
struction as  evidence  of  patentable  invention,  and  argues  that  it  should 
turn  the  scale  of  doubt  in  his  favor.  But,  after  a  very  careful  study 
of  the  immense  record  in  this  case,  we  find  ourselves  without  serious 
doubt,  certainly  without  such  doubt  as  may  be  influenced  by  the  con- 
sideration of  commercial  success  of  the  subject  matter  of  the  patents. 
There  doubtless  is  merit  in  Turner's  system  of  concrete  construction ; 
it  may  be  superior  to  other  systems ;  but  merit,  and  superiority  even, 
may  spring  from  a  conception  which  does  not  involve  invention.  These 
qualities  may  come,  as  we  think  they  do  in  these  patents,  from  a  care- 
ful assemblage  of  different  elements  from  various  sources  and  the 
clever  combining  of  them.  The  union  of  the  selected  elements  may  be 
an  improvement  upon  anything  the  art  contains,  but,  if,  in  combining 
them,  no  novel  idea  is  developed,  there  is  no  patentable  invention,  how- 
ever great  the  improvement  may  be.  American  Laundry  Machinery 
Mfg.  Co.  V.  Troy  Laundry  Machinry  Co.  (C.  C.)  171  Fed.  870;  Id., 
177  Fed.  1001,  100  C.  C.  A,  513;  Dodge  Coal  Storage  Co.  v.  N.  Y. 
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C  &  H.  R.  R.  Co.,  150  Fed.  738,  86  C.  C.  A.  404;  Atlantic  Works 
V.  Brady,  107  U.  S.  192,  2  Sup.  Ct.  225,  27  L.  Ed.  438;  Hailes  v. 
Van  Wormer,  20  Wall.  353,  22  L.  Ed.  241;  Turner  v.  Moore,  211 
Fed.  466,  469,  128  C.  C.  A.  138. 

While  the  decisions  adverse  to  Turner's  patents  are  directed  more 
against  the  divisional  than  against  the  parent  patent,  yet,  as  the  same 
principles  are  involved  in  both,  the  reasoning  of  the  decisions  is  ap- 
plicable to  both.  We  find  ourselves  in  accord  with  this  reasoning, 
and  hold  that  the  claims  of  both  patents  here  in  issue  are  invalid  for 
lack  of  invention  in  view  of  the  prior  art. 

This  decision  makes  unnecessary  a  consideration  of  the  motion  to 
dismiss.    The  decree  below  is 

Affirmed. 


<248  Fed.  9S») 

YANMAt^N  T.  liEONARD  et  aL 

(Clrcnit  Court  of  Appeals,  Sixth  Circuit    January  8, 19ia) 

No.  801& 

L  Patbhts  «=»328— Infringement— Warehousb  Truck. 

The  Yanmanen  patent,  No.  988,677,  for  a  warehouse  truck,  claim  4,  held 
not  Infringed  by  a  modified  structure  built  by  defendants  after  a  decree 
finding  their  original  trucks  infringed. 

2.  Patents  ^=»168(2)— ^Construction — Limitation  by  Prooeedinqs  in  Pat- 
ent Office, 

An  inventor's  acquiescence  in  the  rejection  of  a  broad  claim,  and  his 
acceptance  in  its  place  of  one  distinctly  limited,  estops  him  from  there- 
after seeking  Che  benefit  so  surrendered ;  and  this  regardless  of  whether 
the  Patent  Office  was  right  or  wrong  in  rejecting  the  original  claim. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan ;   Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  William  Vanmanen  against  George  Leonard  and 
Nicholas  Bouma.  From  the  final  decree,  complainant  appeals.  Af- 
firmed. 

L.  V.  Moulton,  of  Grand  Rapids,  Mich.,  for  appellant. 

Geo.  Leonard  and  Nicholas  Bouma,  both  of  Freeport,  Mich.,  pro  se. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  is  a  suit  for  infringement 
of  patent  No.  988,677,  issued  to  appellant  William  Vanmanen  April 
4,  1911,  and  relating  to  improvements  in  warehouse  trucks.  Upon 
the  usual  issues  in  such  cases  the  patent  was  held  valid,  and  claim  4 
infringed,  though  claims  1,  2,  and  3  were  held  not  infringed,  and  an 
interlocutory  decree  for  injunction  and  accounting  was  entered  accord- 
ingly.    The  master  reported  separately  profits  and  damages  on  two 
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sets  of  trucks,  the  first  set  comprising  322  and  the  second  50,  but  held 
that  both  sets  infringed  claim  4;  the  court  affirmed  the  ruling  touch- 
ing the  first  set,  but  reversed  it  as  to  the  second.  The  appeal  con- 
cerns only  the  latter  set  of  trucks;  they  are  called  "modified"  struc- 
tures. 

[1]  It  is  to  be  inferred,  from  testimony  introduced  before  the 
master  and  from  the  master's  report,  that  after  the  order  of  injunc- 
tion was  entered  the  defendants  made  a  distinct  change  in  the  con- 
struction of  their  trucks,  and  that  at  the  time  of  the  accounting  they 
had  sold  as  many  as  fifty  trucks  of  the  modified  form.  This  presents 
the  question  whether  the  modified  structure  infringes  claim  4: 

"In  warehouse  tracks,  a  metal  top,  sides  integral  with  and  bent  down  at 
right  angles  with  the  top,  with  the  lower  edges  channeled  to  provide  rigidity, 
end  rails  secured  to  the  top  and  sides,  and  a  supporting  beam  extending  the 
length  of  the  truck  and  secured  to  the  end  rails,  in  combination  with  necessary 
caster  supports  and  stake  sockets  secured  to  the  sides  and  end  raUs." 

The  change  involved  in  the  modified  structure  concerns  the  "sup- 
porting beam"  called  for  in  this  claim.  In  the  opinion  allowing  the 
injunction  and  accounting  the  trial  judge  described  the  device  shown 
by  the  evidence  and  claimed  in  the  patent  as  consisting  of — 

"  •  ♦  ♦  the  elements  of  a  sheet  of  metal  bent  to  form  the  top  and  sides, 
end  plates  secured  to  the  same  and  bent  at  the  middle  to  form  caster  sockets, 
a  center  beam  and  means  for  securing  the  beam  to  the  end  plates." 

The  infringing  device  which  was  then  under*  consideration  seems 
to  have  contained  all  these  elements.  The  modified  structure,  however, 
omits  the  "center  beam" ;  and  the  present  importance  of  this  omission 
may  be  further  seen  in  the  specification,  where,  in  speaking  of  the  li- 
ability of  a  truck  to  warp,  the  patentee  says: 

"To  avert  this  danger  I  place  a  heavy  wooden  beam  or  brace,  as  F,  or  a 
pair  of  cross-braces,  as  F',  in  position  to  engage  both  ends  of  the  truck.  I 
prefer  the  use  of  a  single  beam,  as  shown  in  ¥\g.  1,  as  it  is  much  less  ex- 
pensive, more  readily  appUed  and  equally  as  reUable  as  the  cross-beams  shown 
in  Fig.  2." 

And  the  preference  thus  given  to  the  single  beam  finds  expression 
in  claims  1,  2,  and  3,  as  well  as  4,  of  the  patent.  In  place  of  the  single 
beam,  as  also  of  the  cross-braces,  the  defendants  in  their  modified 
structure  employ  three  beams  located  in  the  central  portion  of  the 
truck  frame,  two  disposed  transversely  to  the  truck  with  their  ends 
fastened  to  the  sides  of  the  truck  frame,  and  the  other  longitudinally 
thereto,  with  its  ends  fastened  in  turn  to  the  transverse  beams  midway 
of  their  length,  and  also  two  iron  rods,  disposed  one  on  each  side  of, 
and  fastened  in  the  same  manner  as,  the  longitudinal  beam,  but  each 
equidistant  between  it  and  the  corresponding  side  of  the  truck.  Thus 
in  the  modified  structure  beams  are  fastened  only  to  the  sides,  while  in 
the  patent  the  beam  is  connected  only  with  the  ends,  of  the  truck 
frame,  to  strengthen  the  truck. 

[2]  It  is  insisted  that  such  a  difference  does  not  avoid  the  patent. 
It  must  be  conceded  that  this  would  ordinarily  be  true;   but  in  this 
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instance  the  patentee  materially  limited  the  scope  of  his  invention 
in  the  Patent  Office.  The  application  in  its  original  form  contained  five 
claims.    The  last  two  claims  were  as  follows : 

**4.  A  warehouse  truck  made  of  sheet  metal  and  having  beams  connected 
therewith  In  such  a  manner  as  to  avert  the  danger  of  the  truck  warping  out 
of  shape  under  load. 

"5u  A  war^ouse  truck  made  of  sheet  metal,  stake  sodtets  and  caster  sock- 
ets formed  at  the  ends  of  the  truck,  and  beams  secured  to  and  extending 
from  end  to  end  of  the  truck  in  position  to  render  the  truck  rigid  and  not 
liable  to  warp  imder  load." 

The  claims  were  all  rejected  on  the  ground  that  in  the  opinion  of 
the  examiner  they  were  "substantially  anticipated  in  the  patent  to 
Dietz,  564,740,  July  28,  1896,  trucks."  The  applicant  urged  in  an- 
swer that  he  avoided  the  Dietz  patent  by  the  fact,  among  others,  that 
the  applicant  did  not  "carry  the  beams  near  the  sides  of  the  truck." 
However  he  directed  the  examiner  to  cancel  original  claims  4  and  5 
and  substitute  the  present  claim  4.  Comparison  of  the  original  with 
the  present  claim- 4  shows  that  the  patentee  is  now  claiming  the  benefit 
of  tfie  very  feature  he  surrendered  in  the  Patent  Ofiice.  He  there 
sought  to  avoid  the  Dietz  patent,  as  we  have  seen,  on  the  ground 
that  he  did  not  carry  his  beams  "near  the  sides  of  the  truck,"  while  he 
now  insists  that  defendants'  modified  structure  infringes  the  present 
claim  4,  despite  the  fact  that  its  beams  do  not  connect  with  the  ends, 
but  only  with  the  sides.  The  case  thus  falls  within  the  well-settled 
rule  that  an  inventor's  acquiescence  in  the  rejection  of  a  broad  claim, 
and  his  acceptance  in  its  pbce  of  one  distinctly  limited,  estop  him 
from  thereafter  seeking  the  benefit  so  surrendered;  and  this,  too, 
regardless  of  whether  the  Patent  Office  was  right  or  wrong  in  re- 
jecting the  original  claim.  Morgan  Envelope  Co.  v.  Albany  Paper  Co., 
152  U.  S.  425,  429,  14  Sup.  Ct.  627,  38  L.  Ed.  500;  Garland  v.  Quinn, 
242  Fed.  267,  270, 155  C.  C.  A.  107  (C  C.  A.  6);  Ventilated  Cushion 
&  Spring  Ca  v.  D'Arcy,  232  Fed.  468,  470,  146  C.  C.  A.  462  (C.  C. 
A.  6) ;  Ventilated  Cushion  &  Spring  Co.  v.  D'Arcy,  229  Fed.  398,  406, 
143  C.  C.  A.  518  (C.  C.  A.  6),  and  citations;  Winchester  Repeating 
Arms  Co.  v.  Peters  Cartridge  Co.,  184  Fed.  333,  335,  106  C.  C.  A.  363 
(C.  C.  A.  2) ;  Marshall  &  Steams  Co.  v.  Murphy  Mfg.  Co.,  199  Fed. 
772,  776,  118  C.  C.  A.  362  (C.  C.  A.  9).  In  Amold-Creager  Co.  v. 
Barkwill  Brick  Co.,  246  Fed.  441,  444, 158  C.  C.  A.  505,  .we  have  re- 
cently held  that  an  express  claim  limitation  to  the  "end"  of  a  structure 
could  not  be  escaped  upon  the  theory  that  the  "side"  is  generally  the 
equivalent  of  the  end.  It  is  true  that  was  a  case  of  voluntary,  not  com- 
pulsory, limitation ;  but,  after  it  appears  that  the  patentee  intended  a 
specific  interpretation,  the  ultimate  principle  is  the  same.  Nevertheless 
it  is  earnestly  contended  that  to  limit  claim  4  closely  to  the  full  equiva- 
lent of  the  specific  structure  which  it,  in  connection  with  the  specifica- 
tion and  drawings,  describes,  is  to  render  the  patent  worthless.  The 
logic  of  the  argument  would  reject  interpretation  of  the  patent,  and 
lead  to  a  judicial  grant;  the  argument,  moreover,  totally  ignores  the 
responsibility  of  the  patentee  for  the  limitation  placed  upon  the  scope 
of  his  patent. 
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We  therefore  agree  with  Judge  Sessions  in  holding  that  claim  4  was 
not  infringed  by  defendants*  modified  structure,  and  so  we  affirm  his 
decree.    His  opinion  on  this  subject  follows: 

"Plaintiff's  patent  Is  very  narrow  and  limited  In  scope  and  must  be  confined 
substantially  to  the  structure  therein  described.  One  of  the  essential  elements 
of  claim  4  of  the  patent  is  *a  supporting  beam  extending  the  length  of  the 
truck  and  secured  to  the  end  rails.'  Defendants'  so-called  'modified  structure' 
lacks  this  essential  element,  and  therefore  does  not  infringe.  The  profits  and 
damages  based  upon  the  manufacture  and  sale  of  the  50  machines  of  this 
'modified  structure'  have  been  improperly  allowed  by  the  master.  Defendants' 
exception  in  this  regard  is  sustained,  and  $54.65  will  be  deducted  from  the 
profits  and  $69  from  the  damages  found  and  awarded  by  the  master.  Other- 
wise the  findings  of  the  master  are  approved  and  attirmed,  and  the  exceptions 
thereto  overruled. 

"The  facts  of  this  case  Justify  increased  damages;  but  by  the  allowance 
of  both  profits  and  damages  upon  the  manufacture  and  sale  of  the  same  ma- 
chines the  actual  damages  have  been  sufficiently  increased. 

"A  decree  will  be  entered  in  favor  of  plaintiff  and  against  the  defendants 
for  the  sum  of  1769.27,  with  costs." 
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(249  Fed.  1) 

AliEXANDER  et  aL  v.  PIDELITT  TRUST  CO.  (three  cases). 

FIDBLITY  TRUST  CO.  v.  ALEXANDER  et  aL 

(Circoit  Court  of  Appeals,  Third  Circuit.    November  24,  1917.    On  Rehearing, 

March  27,  1918.) 

Nob.  2277-2280. 

1.  TBU8T8    ^S»d05 — ^ACXJOUNTING — LaCHES. 

Where  complainants*  father,  who  held  In  trust  for  their  benefit  the  pro- 
ceeds of  land  demised  in  trust  for  them  by  their  maternal  grandfather, 
and  was,  under  the  terms  of  the  will,  entitled  to  withhold  distribution 
during  his  life,  complainants'  failure  to  demand  an  accounting  during 
the  lifetime  of  their  father,  the  latter  having  recognized  the  existence  of 
the  trust  up  to  the  time  of  his  death,  did  not  amount  to  laches  precluding 
the  enforcement  of  their  rights  against  the  executor  of  the  father's  estate. 

2.  Tbustb  ^=»305 — ^Accounting — LACHsa 

Two  years  after  the  death  of  their  father,  in  1895,  complainants  made 
demand  on  defendant,  executor  of  the  estate  of  the  father,  for  settlement 
of  a  trust  created  for  complainants'  benefit  by  their  maternal  grand- 
father and  recognized  by  the  father  at  the  time  of  his  death.  Meanwhile 
one  of  the  complainants  had  filed  a  caveat  against  the  probate  of  the  will, 
and,  though  defeated  in  the  lower  court,  appealed  to  the  Supreme  Court, 
wherein  the  will  was  upheld  by  a  decision  rendered  in  1903.  In  1899 
complainants  secured  the  appointment  of  a  substituted  trustee  under  the 
will  of  their  grandfather,  which  trustee  that  year  sued  defendant  for 
an  accounting.  Defendant  then  filed  a  bill  for  vacation  of  the  appointment 
of  8u<±i  trustee,  and  the  suit  for  accounting  was  not  disposed  of  pending 
determination  of  the  proceeding  for  vacation  of  appointment  of  the  substi- 
tuted trustee.  HeUL,  that  where  complainants,  a  few  months  after  the 
vacation  of  the  appointment  of  the  substituted  trustee,  filed  a  bill  for  an 
accounting,  they  were  not  guilty  of  laches  precluding  recovery,  though 
18  years  elapsed  between  the  death  of  their  father,  the  original  trustee, 
and  the  filing  of  such  bill,  complainants'  demands  on  defendant  executor 
and  institution  of  suit  by  the  substituted  trustee  having  fully  advised  it 
of  complainants'  claim,  so  that  defendant,  which  required  a  refunding 
bond  as  a  condition  to  distribution,  was  not  Injured  by  the  delay. 

3.  TBuerrs  €=>»291 — Payment — Settlement. 

A  father,  who  was  trustee  for  his  children  under  a  trust  created  by 
their  maternal  grandfather,  cannot,  by  making  bequests  to  them  by  win 
in  lieu  of  accounting  for  the  trust  property  which  he  commingled  with 
his  own,  discharge  his  liability  as  trustee,  the  children  not  being  bound 
to  accept  the  pr<^>08ed  bequests  any  more  than  they  would  have  been 
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bound  in  the  lifetime  of  the  father  to  have  accepted* a  sum  of  money  Id 
satisfaction  of  their  rights  as  beneficiaries. 

4.  Abatement  and  Revival  ^s>14 — ^Pendency  of  Other  Suit — ^ESffeot. 

CJomplainants'  father,  a  citizen  of  Pennsylvania,  was  by  the  will  of 
their  maternal  grandfather  made  trustee  of  a  trust  for  complainants' 
benefit  After  the  death  of  the  father  a  Delaware  corporation  wa» 
appointed  as  substituted  trustee  under  the  will  of  complainants'  maternal 
grandfather,  and  such  trustee  instituted  an  action  in  the  federal  court 
against  defendant,  a  Pennsylvania  corporation,  and  executor  of  com- 
plainants* father.  On  petition  of  d^endant,  the  order  appointing  the 
substituted  trustee  was  revoked;  whereupon  complainants,  nonresidents 
of  Pennsylvania,  filed  a  bill  in  their  own  names  against  defendant  for  an 
accounting.  Held  that,  if  defendant  was  injured  by  the  pendency  of  the 
suit  by  the  substituted  trustee,  it  should  move  for  a  dismissal  thereof,  and 
was  not  entitled  to  a  dismissal  of  the  bill  by  complainants. 

5.  Executors  and  Administrators  ^=»47 — ^Assets— Distributive  Share. 

The  shares  of  deceased  beneficiaries  under  a  trust  are  distributable  to 
their  administrators,  and,  in  a  suit  by  a  surviving  beneficiary,  the  question 
whether  the  shares  of  such  deceased  beneficiaries  descended  to  the  sur- 
vivors need  not  be  determined. 

6.  Trusts  «=»305--Accounting — ^Riqht  to — Commingling  of  Estates. 

Where  a  trustee,  without  the  consent  or  knowledge  of  the  beneficiaries, 
commingled  trust  funds  with  his  own,  but  up  to  the  time  of  his  death 
recognized  the  validity  of  the  trust  and  his  liability  to  account,  his  execu- 
tor cannot  defeat  a  suit  by  the  beneficiaries  to  compel  an  accounting,  no 
rights  of  any  third  persons  having  intervened;  for  the  trustee,  by  com- 
mingling the  trust  funds  with  his  own,  rendered  his  whole  estate  liable 
to  the  beneficiaries. 

7.  Evidence  ^=>60— Presumptions — Innocence. 

Where  the  act  of  a  party  may  refer  indiiferently  to  one  of  two  mo- 
tives, the  law  prefers  to  refer  it  to  that  which  is  honest  rather  than  to 
that  which  is  dishonest 

8.  Trusts  ^=»305-— Ck)MMiNGLiNG  of  Trust  Funds — Presumption. 

Where  a  trustee  commingled  trust  funds  with  his  own  and  entered 
credits  to  the  cestui  que  trust  on  his  books,  the  presumption  is  that  the 
trustee  intended  the  Joint  fund  to  be  chargeable  with  the  trust,  and  casts 
on  the  trustee  or  his  representative  the  burden  to  show  clearly  what  part 
of  the  property  belongs  to  his  own  estate. 

9.  Judgment  ^=»50O(1) — Determination — Rule  of  Decision. 

In  a  suit  to  compel  the  executor  of  a  deceased  trustee  to  account  a 
decision,  in  a  previous  suit  to  compel  the  executor  to  account  for  property 
held  by  the  deceased  under  a  different  trust,  that  the  beneficiaries  having 
aUowed  the  administration  to  proceed  and  the  trust  res  to  be  disposed  of 
and  distributed  before  they  instituted  suit,  they  were  not  entitled  to  in- 
voke equitable  aid  to  recover  the  value  of  the  property  or  the  accumula- 
tions, having  an  adequate  remedy  at  law,  does  not  amount  to  a  rule  of 
decision  precluding  a  decree  directing  an  accounting  by  the  executor, 
where  the  testator  in  the  latter  case  had  commingled  the  trust  funds  with 
his  own,  and  the  beneficiaries  had  at  all  times  since  his  death  been  as- 
serting their  rights  to  an  accounting. 

10.  Trusts  ^=»305— AoOounung — Acceptance  of  Benefits — Effect. 

That  a  testator,  who  was  trustee  of  a  trust  created  by  his  son's  ma- 
ternal grandfather,  in  which  the  son  was  a  beneficiary,  made  bequests  to 
his  son,  which  his  will  stated  were  to  be  accepted  in  lieu  of  any  right  of 
accounting,  will  not  preclude  the  son  from  enforcing  an  accounting  by 
testator's  executor,  where  the  son  attacked  the  validity  of  the  will  and 
refused  to  accept  any  benefit  thereunder. 
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U.  GouxTB  ^=»605 — State  and  Fedrbal  Coubts— Bxiounoir. 

In  a  suit  in  tbe  federal  court  against  defendant,  a  corporate  execntor^ 
to  compel  it  to  account  for  trust  property  which  its  testator  as  trustee 
commingled  with  his  own  funds,  there  was  a  decree  for  complainants 
directing  an  accounting.  The  testator's  estate  was  at  the  time  of  the 
rendition  of  the  decree  still  in  progress  of  settlement  in  the  state  court. 
Held,  that  notwithstanding  the  usual  rule  that  in  suits  against  an  execu- 
tor the  law  presumes  that  he  has  a  sufficiency  of  assets  in  his  hands  be- 
longing to  his  testator  with  whidi  to  pay  the  judgment  or  decree  against 
him,  unless  he  pleads  complete  administration  or  that  he  has  only  assets 
to  a  limited  extent,  etc.,  execution  should  in  the  first  instance  he  denied, 
so  as  to  allow  presentation  of  the  decree  to  the  state  court 

12.  Wnxs  «=>787--ELEcnow— Effect. 

Where  a  beneficiary  under  the  will  of  one  who  was  a  trustee  elected  to 
take  a  bequest  which  the  will  stated  should  be  in  full  payment  of  any 
demands  for  which  the  testator  was  liable  as  trustee,  such  eleo'  n  is 
binding  on  the  beneficiary,  and  she  cannot  compel  the  testator's  executor 
to  account  for  trust  property  in  his  hands. 

13.  Evidence  ^=»271(18) — ^Bx  Paste  Declarations— Admissibilitt. 

An  ex  parte  statement  by  a  trustee  in  his  own  book  that  he  had  paid  one 
of  the  beneficiaries  is  not  admissible  in  an  action  by  the  beneficiary  to 
compel  his  executor  to  account. 

14  TsrsTs  ^=»305— Actions — Payment  of  Benefioiabt. 

In  a  suit  against  the  executor  of  a  trustee  to  compel  an  accounting  for 
trust  property  which  the  trustee  commingled  with  his  own  property,  where 
there  was  nothing  to  show  that  one  particular  benefidary  had  been  paid, 
it  appearing  that  the  trustee  recognized  the  existence  of  the  trust  up  to 
the  time  of  his  death,  the  claim  of  such  beneficiary  must  prevail. 

On  Petition  for  Reargument 

15.  Appeal  and  Ebbob  ^=»828— Reaboument — Qbantino  of  PETmoN. 

Where  petitioner  would  be  affected  by  the  decree  appealed  from, 
though  he  was  not  named  therein,  and,  had  he  then  asked,  he  would  have 
been  heard  when  the  appeals  were  originally  argued,  his  petition  for  re- 
argument  will  be  granted,  to  avoid  a  possible  injustice ;  it  appearing  that 
he  had  no  record  notice  of  the  appeals. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Bill  by  Archibald  A.  Alexander,  Mary  C.  Alexander,  and  John  S. 
Alexander  against  the  Fidelityr  Trust  Company,  executor  of  the  estate 
of  John  Alexander,  to  compel  an  accounting.  From  a  decree  in  favor 
of  Archibald  A.  Alexander,  but  denying  relief  to  the  other  complain- 
ants, the  trustee  and  Mary  C.  Alexander  and  John  S.  Alexander  sever- 
ally appeal,  while  Archibald  A.  Alexander  appeals  from  an  order  sup- 
plemental to  the  decree,  staying  execution  thereon.  Affirmed  as  to  the 
appeals  of  all  parties  save  John  S.  Alexander,  and  as  to  him  reversed 
and  bill  reinstated  with  directions. 

See,  also,  243  Fed.  162,  156  C.  C.  A.  28. 

M.  Hampton  Todd,  of  Philadelphia,  Pa.,  for  appellants. 
H.  Gordon  McCouch  and  Harold  B.  Beitler,  both  of  Philadelphia, 
Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON;  and  WOOLLEY,  Cir- 
cuit Judges. 
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McPHERSON,  Circuit  Judge.  Federal  jurisdiction  of  this  action 
depends  upon  diversity  of  citizenship.  The  bill  was  brought  by  Archi- 
bald A.  Alexander,  Mary  C.  Alexander,  and  John  S.  Alexander  against 
the  Fidelity  Trust  Company  as  executor  of  their  father,  John  Alexan- 
der, to  compel  an  account  of  a  certain  trust.  The  fundamental  aver- 
ments of  the  bill  are  that  John  Alexander  had  been  a  trustee  for  the 
plaintiffs,  that  he  had  not  accounted  for  the  fund,  but  had  left  it  as  an 
indistinguishable  part  of  his  estate,  and  that  his  executor  was  in  pos- 
session of  assets  sufficient  to  respond  to  the  plaintiffs'  demand.  In  full 
detail  the  facts  appear  in  the  following  unreported  opinion  of  Judge 
Thompson,  delivered  August  26,  1915: 

"The  plaintiffs  filed  a  bill  for  an  accounting  by  tbe  Fidelity  Trust  Ck)mpany, 
as  executor  and  trustee  under  the  wiU  of  John  Alexander,  deceased,  of  moneys 
received  by  the  decedent,  John  Alexander,  as  trustee  for  the  plaintiffs  under 
the  will  of  George  Jones,  deceased.  The  FideUty  Trust  Company  alone  filed 
an  answer  and  put  in  a  defense. 

"George  Jones,  a  resident  of  Wilmington,  DeL,  died  in  August,  1867.  John 
Alexander  married  George  Jones'  daughter,  Mary  Jane,  who  died  prior  to  the 
time  of  George  Jones*  death,  leaving  five  children,  Mary  C,  John  S.,  Archibald 
A.,  still  Uving,  and  James  G.  and  Annie  G.  Alexander,  both  deceased. 

"The  second  Item  of  George  Jones*  wUl  is  as  follows: 

"  *To  my  Son  in  Law  John  Alexander  and  his  heirs  and  assigns  I  give  and 
devise  all  my  farm  land  in  Kent  County  in  this  State,  in  Trust  for  the  Bqusl 
use,  benefit  and  behoof  of  his  children  by  my  daughter  Mary  Jane  (now  de- 
ceased) with  authority  to  retain  and  manage  it  for  their  respective  Equal 
benefit,  or  at  his  option  at  any  time  to  convey  and  assign  the  same  to  them 
and  their  heirs  as  Tenants  in  Conunon  free  and  discharged  of  any  trust  or, 
with  the  assent  to  be  expressed  in  writing,  of  such  of  the  said  children  as 
may  at  the  time  of  the  Exercise  of  such  option,  have  attained  twenty-one  years 
of  age,  to  sell  and  dispose  of  the  said  lands  and  tenements,  at  public  or  pri- 
vate sale  for  the  best  price  to  be  obtained  therefor,  and  thereupon  to  make  a 
good  and  sufficient  deed  or  deeds  in  fee  simple  therefor  to  the  purchaser  or 
purchasers  thereof,  free  from  aU  Trust  and  any  liability  of  the  purchaser  or 
purchasers  to  see  to  or  account  for  the  proper  application  of  the  purchase 
money  by  the  said  John  Alexander  or  his  heirs;  the  said  purchase  money 
thereupon  to  be  still  held  in  Trust  by  him  or  them  for  my  said  Grandchildren, 
or  at  his  discretion,  to  be  paid  over  to  them  respectively  discharged  of  any 
Trust,  at  such  times  and  manner  as  he  shall  deem  most  beneficial  to  them 
respectively.* 

"Letters  of  administration  were  granted  to  John  S.  Alexander  upon  the 
estate  of  James  G.  Alexander,  December  22,  1868,  and  upon  the  estate  of 
Annie  G.  Alexander,  November  4,  1899. 

"After  the  death  of  Georpe  Jones,  the  decedent,  John  Alexander,  remarried 
and  had  one  son,  Lucien  H.  On  March  27,  1868,  John  Alexander,  together 
with  Mary  C,  John  S.,  and  Annie  G.,  all  of  whom  had  then  reached  the  age 
of  twenty-one  years,  sold  the  real  estate  in  Kent  county,  known  as  Linden 
Farm,  to  Henrietta  Ord  Underwood,  for  the  sum  of  $13,000.  The  purchase 
price  was  paid  to  John  Alexander  as  follows:  $10,000  by  the  assignment  to 
him  of  a  bond  and  mortgage  of  John  P.  McLear  and  wife  to  Henrietta  Ord 
Underwood  to  secure  the  payment  of  the  sum  of  $10,000  and  the  remaining 
$3,000  by  a  purchase-money  mortgage  upon  Linden  Farm  in  the  sum  of 
$3,000.  John  Alexander  sold  the  McLear  mortgage  March  18, 1872,  for  $10,000, 
together  with  the  interest  due  thereon,  the  proceeds  in  all  exceeding  $12,000. 
The  decedent,  on  March  28,  1873,  charged  himself  as  trustee,  and  credited  the 
accounts  of  Archibald  and  Mary,  respectively,  with  the  sum  of  $4,026.91  each. 
It  is  conceded  that  settlement  in  the  sum  of  $4,026.91  in  full  for  his  share 
of  the  proceeds  of  the  McLear  mortgage  under  the  George  Jones  trust  was 
made  at  that  time  by  the  decedent  with  his  son  John  S.  Alexander.  The 
Underwood  mortgage  for  $3,000  was  sued  out  in  proceedings  brought  in  1884, 
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and  the  land  was  purchased  at  the  sheriff's  sale  by  John  Alexander  in  his 
own  right  for  the  sum  of  $6,500  and  a  deed  made  to  him  by  the  sheriff.  The 
title  to  the  property  remained  in  John  Alexander  at  the  time  of  his  death. 
John  Alexander  continued  to  recognize  the  George  Jones  trust  and  his  liability 
to  account  under  it  down  to  the  time  of  his  death.  This  is  shown  by  entries 
in  his  book  and  by  declarations  in  wills  made  in  1891  and  1893.  In  a  will 
executed  June  26,  1891,  by  item  4  he  directed  his  executors  (in  case  he  did  not 
do  the  same  thing  in  his  lifetime)  to  transfer  to  the  Fidelity  Insurance  Trust 
&  Safe  Deposit  Company,  in  trust  for  his  daughter  Mary,  certain  securities, 
and,  in  case  he  did  not  do  the  same  thing  in  his  lifetime,  to  transfer  to  his 
son  An^bald  certain  securities  and  the  proceeds  of  a  certain  life  insurance 
policy,  with  the  following  clause  applying  to  both  bequests:  'Which  transfers 
include  payment  in  full  to  my  daughter  Mary  C.  and  my  son  Archibald  A.  of 
their  interest  in  bequest  of  their  Grandfather.' 

"In  an  entry  in  his  ledger  under  the  date  of  January  13,  1887,  he  had  enu- 
merated the  same  securities  referred  to  in  the  will  of  1891,  and  directed  that 
his  executors  transfer  them  to  Mary  and  Archibald,  respectively,  at  his 
death  in  case  he  had  not  done  so  in  his  lifetime. 

'The  testator  further  directed  that  reference  be  made  to  the  memoranda 
accounts  of  his  children  to  ascertain  whether  the  transfers  referred  to  had 
been  made  in  his  lifetime.  It  is  apparent  that  his  intention  in  item  4  of  the 
will  of  1891  was  to  designate  the  funds  held  by  him  in  trust,  and,  as  far  as 
Mary  and  Archibald  were  concerned,  to  carry  out  the  directions  of  George 
Jones  under  the  last  clause  of  item  second  of  his  will,  viz.:  *The  said  pur- 
chase money  thereupon  to  be  still  held  in  trust  by  him  (John  Alexander)  or 
them  for  my  said  grandchildren,  or,  at  his  discretion,  to  be  paid  over  to  them 
respectively  discharged  of  any  trust,  at  such  times  and  manner  as  he  shall 
deem  most  beneficial  to  them  respectively.' 

'*In  a  subsequent  will  dated  March  15,  1893,  which  was  duly  probated,  in 
the  fourth  paragraph  he  again  recognized  his  liability  to  account  for  the 
(^eorge  Jones  trust  by  directing  his  executors,  in  case  he  had  not  done  the 
same  thing  in  his  lifetime,  to  pay  over  to  the  Fidelity  Insurance  Trust  & 
Safe  Deposit  Ck>mpany  for  his  daughter  Mary  G.  the  sum  of  $15,000,  to  be 
held  in  trust  with  power  of  appointment  in  her  by  will ;  and  further  directed 
his  executors,  in  case  he  had  not  done  the  same  thing  in  his  lifetime,  to  trans- 
fer to  his  son  Archibald  certain  stock,  certain  interest  in  joint  indebtedness 
declared  against  his  sons  Archibald  and  John  S.,  and  the  proceeds  of  a  certain 
life  insurance  policy,  and  declared  'these  payments  and  transfers  include  pay- 
ment in  full  to  my  daughter  Mary  G.  and  my  son  Archibald  A.  of  their  interest 
in  bequest  of  their  grandfather  Jones.' 

"He  further  provided  in  item  4:  *As  my  devoted  son  John  S.  has  years  ago 
received  from  me  his  share  of  his  grandfather  Jones'  estate,  and  has  also  been 
released  from  certain  large  cash  liabilities  to  me,  I  bequeath  in  this  item  of 
my  will  only  to  my  children  Mary  G.,  Archibald  A.,  and  Lucien  H.,  and  I  have, 
according  to  my  best  Judgment,  done  the  strictest  equity  to  all.' 

"The  existence  of  the  George  Jones  trust  at  the  time  of  John  Alexander's 
death,  and  his  recognition  of  his  liability  to  account  to  Mary  and  Archibald, 
is  therefore  clearly  established  by  the  testator's  declaration. 

"During  the  lifetime  of  John  Alexander,  he  had  advanced  and  loaned  large 
sums  of  money  to  his  sons,  which  appear  charged  against  them  on  his  books. 
In  the  will  of  1893,  item  8,  he  states  that  the  advances  to  his  two  sons  John  S. 
and  Archibald  A.  amount  to  $115,100,  'a  portion  of  which  indebtedness  to  the 
extent  of  ($6,000)  Six  thousand  dollars  fhereof  I  have  by  Section  Four  of 
my  Will  bequeathed  to  my  son  Archibald  A.,  which  leaves  at  this  date  as 
forming  part  of  my  residuary  estate  a  net  balance  of  indebtedness  due  by 
my  said  two  sons  of  One  hundred  and  nine  thousand  one  hundred  dollars 
($109,100),  whereby  my  said  two  sons  have  Jointly  received  possibly  more 
than  their  Just  share  of  my  residuary  estate.'  The  amount  of  the  indebtedness 
was  by  a  codicil  declared  to  be  $121,800. 

"The  accounts  with  Mary  upon  her  father's  books  do  not  indicate  any  in- 
tention on  his  part  to  charge  against  her  share  In  the  (George  Jones  trust 
any  individual  advances  made  to  her.  The  individual  accounts  of  Archibald 
161  C.aA.— « 
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upon  bis  father's  books,  as  far  as  appears,  show  loans  and  advances  made  by 
his  father  in  his  individual  capacity,  and  do  not  indicate  any  intention  to 
charge  them  against  the  fund  held  as  trustee.  The  declarations  in  the  wills 
of  1891  and  1893  indicate  that  up  to  that  time  no  settlement  of  the  Jones  trust 
estate  had  been  made,  but  that  John  Alexander  intended  by  his  bequest,  in 
item  4,  to  charge  against  the  shares  of  Mary  and  Archibald  under  the  Jones 
trust  in  settlement  thereof  the  money  and  securities  therein  enumerated. 

"It  is  evident  from  the  books  of  the  decedent  and  conceded  by  all  parties 
in  interest  that  there  was  a  commingling  of  the  trust  funds  with  his  individual 
funds,  but  there  is  no  evidence  that  at  the  time  advances  were  made  in  his 
lifetime  it  was  intended  by  the  parties  that  they  should  be  considered  as 
advances  out  of  the  trust  funds. 

**Upon  the  death  of  John  Alexander  on  February  7,  1895,  the  will  of  March 
15,  180.%  with  codicils  thereto,  was  offered  for  probate.  A  caveat  and  pe- 
tition for  an  issue  filed  by  Archibald  A.  Alexander  were,  after  hearing  before 
the  register  of  wills  of  Philadelphia  county,  dismissed,  and  the  will  and  cod- 
icils admitted  to  probate.  In  October,  1898,  John  S.  Axchibald  and  Mary 
appealed  to  the  orphans'  court  from  the  decision  of  the  register  of  wills,  and, 
after  lengthy  hearing,  the  appeal  was  dismissed  and  an  issue  d.  b.  n.  refused. 
From  the  action  of  the  orphans'  court  an  appeal  was  taken  to  the  Supreme 
Court  of  Pennsylvania,  whereuiwn,  on  May  11,  1903,  the  decree  of  the  orphans' 
court  was  affirmed.  See  Alexander's  Estate,  206  Pa.  47,  55  Atl.  797.  Mean- 
while, on  June  15,  1899,  upon  petition  of  Mary  C.  Alexander  and  John  S.  Alex- 
ander, the  Court  of  Chancery  of  Delaware  appointed  the  Security  Trust  '&  Safe 
Deposit  Company  of  Delaware  substituted  trustee  under  the  last  will  and 
testament  of  George  Jones.  The  substituted  trustee  on  December  12,  1899, 
filed  in  the  United  States  Circuit  Court  for  this  district  to  No.  29  of  October 
sessions,  1899,  a  bill  in  equity  against  the  executors  of  John  Alexander's 
will,  alleging  substantially  the  same  facts,  so  far  as  the  right  to  an  accounting 
is  concerned,  as  are  set  forth  in  the  present  bill,  and  praying  for  the  same 
relief  as  in  the  present  bill.  After  the  suit  was  at  issue,  a  motion  made  to 
dismiss  for  want  of  Jurisdiction  was  held  under  advisement  by  Judge  Mc- 
pherson pending  a  suggestion  that  the  construction  of  the  will  shotUd  be  pri- 
marily determined  by  the  Delaware  Court  of  Chancery,  and  the  question  of 
the  propriety  of  the  complainant's  appointment  raised  In  that  court.  On  April 
13,  1905,  a  bill  was  filed  In  the  Delaware  Court  of  Chancery  by  the  Fidelity 
Trust  Company,  as  executor  and  trustee  under  the  will  of  John  Alexander, 
praying  that  the  appointment  of  the  substituted  trustee  be  vacated.  A  decree 
was  finally  entered  on  October  10,  1912,  revoking  the  order  appointing  the 
Security  Trust  &  Safe  Deposit  Company  as  substituted  trustee  as  having 
been  Inadvertently  entered. 

"On  January  7,  1913,  the  present  bill  was  filed. 

**It  appears  by  the  answer  that  repeated  demands  were  made  by  the  plain- 
tiffs upon  the  defendant  for  the  sums  In  controversy  and  for  an  accounting 
more  than  sixteen  years  prior  to  the  filing  of  the  bill  herein,  and  a  denial  of 
all  liability  for  the  payment  of  any  such  sums  or  of  any  obligation  to  account 
therefor  was  then  made  by  the  defendant 

"The  first  account  of  the  executors  was  audited  in  the  orphans'  court 
April  17,  1896,  and  confirmed  nisi,  and  adjudication  filed  April  30,  1896.  It 
appears  by  the  adjudication  and  schedule  of  distribution  that  $15,000  was 
awarded  to  the  Fidelity  Insurance,  Trust  &  Safe  Deposit  Company  as . 
trustee  for  Mary  C.  Alexander  under  the  trust  declared  In  the  fourth  item  of 
the  testator's  will.  It  further  appears  that  payments  of  $1,107.50  of  Income 
had  been  made  by  the  accountants  to  the  Fidelity  Trust  Company,  which  are 
referred  to  In  the  schedule  as  'payments  on  account  Interest  to  May  16,  1896, 
on  Mary  C.  Alexander  bequest  of  $15,000,  In  accordance  with  fourth  Item  of 
win  as  per  account  filed.' 

"It  also  appears  that  at  that  time  there  was  contained  in  the  schedule  of 
distribution  an  award  to  Archibald  A.  Alexander  of  100  shares  of  stock  of 
the  Texas  National  Bank,  and  of  an  assignment  of  $6,000  of  the  testator's 
Interest  In  the  joint  Indebtedness  due  to  the  estate  by  his  two  sons,  Archibald 
and  John  S.    As  the  account  then  being  audited  was  that  of  the  executors 
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under  the  will,  and  not  of  the  Fidelity  Trust  Company  as  trustee  for  Mary 
C.  Alexander,  It  is  apparent  that  the  payments  of  income  charged  in  the  ac- 
coont  consisted  of  income  paid  by  the  accountants  as  executors  to  the  Fidelity 
Trust  Company  as  trustee.  There  Is  no  evidence  of  any  payment  directly 
to  Mary  C.  Alexander,  or  acceptance  by  her,  of  any  income  out  of  the  $15,000 
bequest,  and  there  is  no  evidence  of  any  acceptance  by  Archibald  A.  Alexander 
of  the  bequest  to  him  in  settlement  of  his  interest  in  the  George  Jones  trust 
[1]  'The  defense  mainly  relied  upon  is  laches,  in  that  the  trust  determined 
oa  the  death  of  John  Alexander  and  the  beneficiaries  thereunder  were  then 
entitled  to  sue  therefor;  that  sixteen  years  prior  to  the  filing  of  the  bill  re- 
peated demands  were  made  by  the  plaintiffs  for  an  accounting  and  a  denial 
of  all  liability  made  by  the  defendant,  and  that,  in  view  of  the  laches  of  the 
plaintiffs,  forty-two  years  having  elapsed  since  the  alleged  tortious  conversion 
of  the  trust  fund  and  failure  to  pay  income  to  those  entitled,  and  eighteen 
years  liaving  elapsed  since  the  death  of  the  testator  and  the  filing  of  the 
bill,  they  have  lost  their  right  to  an  account  and  the  bill  should  be  dismissed. 
** Under  the  facts  developed,  laches  cannot  be  imputed  to  the  plaintiffs  bnsed 
upon  their  failure  to  claim  an  accounting  during  the  lifetime  of  their  father. 
There  was  no  disavowal  by  him  of  the  trust,  and  up  to  the  date  of  the  will  of 
1893,  and  therefore  to  the  time  of  his  death,  he  never  disavowed  his  liability 
to  an  account,  but,  by  his  own  declarations  in  his  books  of  account  and  in 
the  wills  of  1891  and  1883,  declared  the  continued  existence  of  the  trust  and 
Ws  liability  to  an  accounting. 

[2]  "Neither  can  laches  be  charged  against  the  defendant  by  reason  of  the 
fact  that  the  bill  was  not  filed  until  January,  1913,  or  eighteen  years  after 
the  death  of  the  testator.  That  is  an  unusually  long  period  to  elapse  before 
the  assertion  of  one*s  right,  and,  if  nothing  had  been  done  during  that  inter- 
val, the  defense  of  laches  would  doubtless  avail  even  in  favor  of  a  fiduciary. 
It  is  admitted,  however,  that  demand  was  made  by  the  plaintiffs  for  an  ac- 
counting in  1897.  Meanwhile  a  caveat  against  the  probate  of  the  will  under 
which  the  defendant  claimed  as  executor  had  been  filed,  and  in  1898  an  appeal 
taken  to  the  orphans*  court.  In  1809  a  substituted  trustee  was,  upon  the  ap- 
plication of  two  of  the  plaintiffs,  appointed  by  the  Delaware  Court  of  Chancery 
for  the  purpose  of  asserting  the  same  rights  as  are  now  asserted  by  this 
suit  In  1899  the  substituted  trustee  brought  suit  in  the  Circuit  Court  in 
this  district  based  upon  the  same  grounds  as  the  present  suit.  By  reason  of 
litigation  in  Delaware  concerning  the  appointment  of  the  substituted  trustee, 
the  proceedings  in  the  prior  suit  in  this  court  were  not  carried  to  a  conclusion, 
but  upon  the  vacation  of  the  appointment  of  the  trustee  in  1912,  the  present 
bill  was  promptly  filed.  If  the  Fidelity  Trust  Company  had  had  no  notice  of 
the  trust  delay  for  a  much  shorter  period  would  defeat  the  plaintiffs'  rights 
upon  the  ground  of  laches,  but  the  testator,  by  the  terms  of  the  very  will  un- 
der which  the  defendant  derives  its  authority,  declared  the  existence  of  the 
trust  The  disavowal  by  the  Trust  Company  upon  demand  two  years  later 
was  followed  by  the  proceedings  brought  in  1899,  four  years  after  the  de- 
cedent's death.  The  Trust  Company  was  not  at  that  time  in  a  position  to 
assert  that  the  beneficiaries  under  the  George  Jones  trust  were  sleeping  upon 
their  rights,  and  surely  it  could  not  so  claim  during  the  pendency  of  that 
suit  If,  during  the  time  before  the  bringing  of  the  present  suit,  the  defendant 
has  parted  with  the  evidences  of  the  condition  of  the  trust,  its  position  is 
not  due  to  want  of  notice  of  the  claims  of  the  plaintiffs  through  their  laches. 
It  was  not  because  of  neglect  to  assert  the  plaintiffs'  rights  that  the  books  of 
account  in  which  the  decedent  ke^t  the  record  of  his  dealings  with  the 
beneficiaries  under  his  will  had  been  allowed  to  go  out  of  its  possession  and 
were  brought  into  court  in  the  custody  of  Lucien  H.  Alexander,  who  appeared 
and  produced  them  under  a  subpoena  duces  tecum.  At  the  audit  of  the  second 
account  of  the  executors.  May  9,  1904,  it  was  requested  by  counsel  for  the  de- 
fendant that  the  sums  awarded  be  retained  by  the  accountant  to  await  the 
result  of  the  suit  pending  in  the  Circuit  Court  for  this  district  brought  by 
the  Security  Trust  Company  of  Delaware,  trustee,  under  the  will  of  George 
Jones,  against  the  executors.  This  request  was  denied  because  of  uncertainty 
as  to  the  length  of  time  wliich  would  probably  ensue  before  the  final  determi- 
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nation  of  the  suit,  but,  In  order  to  protect  the  accountant,  distribution  was 
made  conditionally  upon  a  refunding  bond  being  entered  Into  by  the  distribu- 
tees, and  it  appears  that  the  executor  still  has  in  Its  custody  about  $43,000 
undistributed.  Surely  in  1904,  when  its  coimsel  called  the  court's  attention  to 
the  pending  suit,  the  defendant  had  notice  and  would  not  have  deprived  it- 
self of  the  means  of  defending  that  suit.  So  far  as  appears,  the  suit  is  still 
pending,  but  cannot  be  prosecuted,  because  the  plaintlflC's  appointment  as 
trustee  under  the  George  Jones  will  was,  at  the  instance  of  the  defendant, 
vacated  in  1912,  but  the  present  suit  was  immediately  brought  after  the 
order  vacating  the  appointment  was  made.  In  the  absence  of  the  running  of  a 
statute  of  limitations,  the  doctrine  of  laches  is  invoked  to  prevent  injury  to 
an  Innocent  party.  It  is  doubtful  if  it  should  be  applied  as  strictly  In  favor 
of  a  corporation  engaged  under  its  charter  in  the  business  of  acting  as 
executor  and  trustee  as  in  favor  of  an  individual.  That  the  defendant  has 
not,  during  the  last  eighteen  years,  been  permitted  by  the  plaintiffs  to  lose 
sight  of  the  fact  that  they  claimed  as  beneficiaries  under  the  George  Jones 
trust  for  sufficient  Intervals  of  time  to  bar  them  by  laches  Is  clearly  apparent 
upon  the  present  record,  and  no  evidence  has  been  presented  to  show  tiiat  the 
defendant  as  a  stakeholder  will  suffer  by  reason  of  being  required  to  account 

[3]  "The  next  defense  set  up  is  payment  through  advances  to  the  plaintiffs, 
through  their  support  by  their  father  and  through  settlement  made  under  his 
will.  The  capacity  In  which  the  decedent  held  the  funds  of  the  Jones  trust  was 
entirely  separate  and  distinct  from  the  capacity  In  which  he  dealt  with  his  chil- 
dren In  supporting  them  and  In  making  advances  to  them.  After  a  careful  ex- 
amination of  the  voluminous  statements  of  account  which  were  offered  In 
evidence,  I  have  been  unable  to  find  anything  which  indicates  that,  prior  to 
the  will  of  1891,  John  Alexander  intended  that  the  liability  of  his  sons  and 
daughter  to  him  Individually  should  have  any  relation  to  his  liability  to 
them  as  trustee  under  George  Jones*  will.  It  is  contrary  to  the  ordinary 
conception  of  a  trust  that  a  trustee  may  offset  his  Individual  claim  against 
his  cestui  que  trust  against  the  latter's  claim  upon  the  trust  fund.  It  Is  ap- 
parent, however,  that,  under  the  wills  of  1891  and  1893,  the  testator  attempted 
to  make  a  settlement  under  the  trust  with  his  son  Archibald  and  daughter 
Mary.  John  Alexander  could  dispose  of  his  individual  estate  as  he  desired, 
but  he  could  not  make  a  settlement  with  his  children  of  the  trusteeship  as 
provided  for  In  the  wills  without  the  consent  of  the  cestuls  que  trustent  evi- 
denced by  acceptance  or  in  some  other  manner  indicating  their  consent,  ex- 
press or  implied.  There  Is  no  evidence  that  Archibald  ever  consented  to  such 
arrangement,  nor  that  he  has  accepted  the  provisions  made  for  him  under 
his  father's  will,  and  he  Is  therefore  free  to  dispute  the  effect  of  the  bequest 
as  a  settlement  with  him.  If  there  were  evidence  of  the  acceptance  by  Mary 
of  income  from  the  fund  bequeathed  to  her  under  the  fourth  item  of  her 
father's  will  as  such,  she  no  doubt  would  be  estopped  from  demanding  an 
accounting  in  this  suit  It  has  not  been  shown,  however,  that  the  payment 
to  the  Fidelity  Trust  Company  as  her  trustee  was  followed  by  payment  to 
her,  and  there  Is  no  evidence  in  the  case,  therefore,  that  she  has  accepted 
the  benefits  of  the  $15,000  bequest  as  alleged  In  the  answer,  and  the  allega- 
tion, being  deemed  denied  under  the  31st  equity  rule,  falls  for  want  of  proot 

"The  claim  of  John  S.  Alexander  was  withdrawn  by  his  counsel  at  the  trial 

[4]  "The  question  of  Jurisdiction  raised  by  the  defendant  was  determined 
by  Judge  Sater,  sitting  by  designation  In  this  court,  when  a  motion  to  dis- 
miss the  bill  upon  that  ground  was  denied.  If  the  defendant  Is  Injured  by 
the  pendency  of  the  suit  of  the  Security  Trust  CJompany,  It  should,  as  sug- 
gested by  Judge  Sater,  move  for  a  dismissal  of  that  bill. 

[61  "A  further  question  Is  raised  by  the  pleadings  as  to  whether  the  Inter- 
ests of  James  G.  and  Annie  G.  Alexander  vested  In  their  father,  the  decedent 
or  In  their  brothers  and  sister,  the  plaintiffs.  The  decision  of  that  question 
is  not  necessary  in  the  present  suit,  as  In  either  case  their  shares  would  be 
distributable  to  their  administrator. 

**A  decree  may  be  entered  In  accordance  with  the  prayers  of  the  bill  In  favor 
of  the  plaintiffs  Mary  C.  and  Archibald  A.  Alexander,  and  dismissing  the 
bill  as  to  John  S.  Alexander/' 
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After  filing  this  opinion  Judge  Thompson  heard  additional  testi- 
mony, whidi  led  him  to  conclude  that  Mary  was  not  entitled  to  relief, 
and  in  March,  1916,  he  therefore  ordered  an  account  in  favor  of  Ar- 
chibald alone,  dismissing  the  bill  as  to  Mary  and  John  S. : 

**The  additional  evidence  offered  by  the  defendant  the  Fidelity  Trust  Com- 
pany upon  rehearing  is  sufficient  to  establish  an  acceptance  by  Mary  C. 
Alexander  of  the  bequests  under  her  father's  will,  subject  to  the  terms  of  the 
will  providing  that  the  transfers  include  payment  in  full  to  my  daughter 
Mary  C.  and  my  son  Archibald  A,  of  their  interest  in  bequest  of  their  grand- 
father.' 

'*The  additional  evidence  does  not  support  the  same  conclusion  as  to 
Archibald  A.  Alexander,  and  no  sufficient  cause  is  shown  for  disturbing  as  to 
him  the  findings  in  the  opinion  filed  August  16,  191&. 

'*As  to  the  interest  of  John  S.  Alexander  in  the  Jones  trust,  there  is  no 
evidence  of  any  demand  made  by  him  upon  his  father  for  an  accounting 
during  his  lifetime,  nor  is  there  any  evidence  to  establish  such  a  recognition 
by  his  father  of  Accountability  to  him  as  appears  by  his  declarations  in  re- 
gard to  Ardiibald  A.  and  Mary  C." 

Accordingly  an  account  was  stated  by  a  special  master  (Hon.  Wm. 
W.  Porter),  who  in  a  clear  and  convincing  report  sustained  the  mate- 
rial positions  of  Archibald,  and  recommended  a  decree  in  his  favor, 
the  amoimt  not  being  in  dispute  on  this  appeal.  Exceptions  to  the  re- 
port were  dismissed  in  the  following  opinion  (also  unreported),  and  a 
final  decree  was  entered : 

[i]  "As  stated  in  the  brief  of  counsel  for  the  defendant : 

**  These  exertions  all  depend  on  the  same  underlying  principle  of  law, 
whidi  may  be  thus  briefly  stated: 

"  *The  Jones  trust  terminated  on  the  death  of  John  Alexander.  No  prop- 
erty belonging  to  the  trust  came  into  the  hands  of  his  executors,  from  which 
it  follows  that  at  no  time  since  the  death  of  John  Alexander  would  a  bill 
in  equity  lie  against  his  executors  for  an  accounting  in  reference  to  said 
trust,  the  only  right  of  action  being  one  at  law  against  the  executors  for 
the  tortious  conversion  by  their  testator  of  the  trust  funds  in  question. 
The  statu8»  therefore,  of  the  beneficiaries  after  the  death  of  John  Alexander, 
was  changed  to  that  of  ordinary  creditors  of  his  estate,  from  which  it  fol- 
lows, as  a  corollary,  that  the  executors  have  the  right  to  set  off  against 
such  claim  any  debts  due  by  the  beneficiaries  to  the  estate,  and  the  statute 
of  limitations  runs  against  this,  as  against  any  other  action  at  law,  from 
the  date  of  the  death  of  John  Alexander.' 

"Assuming  that  the  trust  terminated  at  the  death  of  John  Alexander,  it 
does  not  follow  that  the  cestui  que  trust's  right  to  an  accounting  was  then 
dianged  into  a  debt  at  common  law. 

**The  faUacy  in  the  argument  for  the  defendant  is  that  some  controlling 
facts  are  left  out  of  consideration. 

"First.  The  trustee  commingled  the  funds  of  the  trust  estate  with  his 
own,  without  the  consent  or  knowledge  of  the  fiduciary. 

"Second.  The  decedent  recognized  the  validity  and  existence  of  the  trust 
and  his  liability  to  account  therefor  up  to  the  time  of  his  death. 

"Third.  The  estate  came  into  the  hands  of  the  defendant  as  John  Alex- 
ander's executor  in  the  same  condition  as  it  was  in  when  he  recognized  his 
liability  to  an  accounting. 

"Fourth.  There  are  no  rights  of  creditors  or  purchasers  for  value  or  in- 
nocent third  parties  intervening. 

"The  master  found  against  the  defendant's  contention  that  the  entries 
in  the  books  of  John  Alexander  concerning  the  trust  funds  constituted  a 
distribution  to  the  beneficiaries,  and  found  that  such  a  disposition  of  the 
trust  funds  constitutes  in  law  a  conversion  by  him  of  the  trust  funds. 
Counsel  for  the  defendant  argues  that  therefore  it  must  be  concluded  that 
there  was  no  trust  fund  in  existence  when  John  Alexander  died,  and  con- 
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sequently  the  beneficiary  was  merely  a  creditor  of  the  deceased  trustee's 
estate. 

"Counsel  has  industriously  collected  authorities  in  support  of  the  doctrine 
of  failure  of  right  to  pursue  trust  funds  commingled  with  other  property. 
In  every  case  so  cited  an  equity  superior  to  that  of  the  cestui  que  trust  was 
established,  but  in  none  of  those  cases  is  it  held  that  a  trustee  who,  without 
knowledge  or  consent  of  the  cestui  que  trust,  has  commingled  the  trust 
funds  with  his  own,  can  set  up  his  own  tortious  conversion,  and  thereby 
establish  a  claim  to  the  whole  of  the  commingled  property. 

"In  the  following  cases  relied  upon  by  the  defendant  the  cestui  que  trust 
claimed  a  preference  over  the  trustee's  general  creditors:  Thompson's  Ap- 
peal, 22  Pa.  16;  People's  Bank,  93  Pa.  107,  39  Am.  Rep.  728;  t^elberg  v. 
Stoddard,  161  Pa.  259,  28  Atl.  1111 ;  Lebanon  Trust  &  S.  D.  Banks  Assigned 
Estate,  166  Pa.  622,  31  Atl.  334 ;  Comm.  v.  Tradesman's  Tr.  Co.,  250  Pa.  372, 
95  Atl.  574;  Columbia  Bank's  Estate,  147  Pa.  422,  23  AtL  625,  626,  628; 
Rado's  Estate,  30  Pittsb.  Leg.  J.  (Pa.)  410. 

"And  in  MilUgan's  Appeal,  82  Pa.  389,  the  question  was  whether  the  trus- 
tee should  be  ordered  to  transfer  to  the  cestui  que  trust  certain  valuable 
stock,  purchased  by  the  trustee  out  of  commingled  assets,  instead  of  money. 
There  was  no  evidence  that  the  stock  was  purchased  with  her  money ;  more- 
over, sufficient  to  satisfy  the  trust  remained  in  the  trustee's  hands  unin- 
vested, and  it  was  held  that  she  was  rightly  awarded  the  money  rather 
than  the  stock. 

"It  may  be  assumed  that  the  industry  of  counsel  would  have  produced  au- 
thorities in  support  of  his  contention  that  the  accountability  of  a  trustee 
as  against  the  cestui  que  trust  ends  when  he  commingles  the  trust  fimds 
with  his  own  if  there  were  such  cases  upon  the  books.  The  rule  as  to  fol- 
lowing trust  funds,  even  where  other  equities  are  asserted,  is  thus  stated 
by  Mr.  Justice  Bradley  in  Frelinghuysen  v.  Nugent  et  al.  (C.  C.)  36  Fed.  229, 
and  approved  by  Mr.  Justice  Fuller  speaking  for  the  Supreme  Court  in 
Peters  v.  Bain,  133  U.  S.  at  page  693,  10  Sup.  Ct  at  page  361,  33  L.  Ed.  696: 

"  'Formerly  the  equitable  right  of  following  misapplied  money  or  other 
property  into  the  hands  of  the  parties  receiving  it  depended  upon  the  abil- 
ity of  identifying  it,  the  equity  attaching  only  to  the  very  property  misap- 
plied. This  right  was  first  extended  to  the  proceeds  of  the  property,  namely, 
to  that  which  was  procured  in  place  of  it  by  exchange,  purchase,  or  sale. 
But  if  it  became  confused  with  other  property  of  the  same  kind,  so  as  not 
to  be  distinguishable,  without  any  fault  on  the  part  of  the  possessor,  the 
equity  was  lost  Finally,  however,  it  has  been  held  as  the  better  doctrine 
that  confusion  does  not  destroy  the  equity  entirely,  but  converts  it  into  a 
charge  upon  the  entire  mass,  giving  to  the  party  injured  by  the  unlawful 
diversion  a  priority  of  right  over  the  other  creditors  of  the  possessor.' 

"The  court's  attention  has  not  been  called  to  any  authority  holding  that, 
as  against  the  cestui  que  trust,  the  trustee  can  set  up  his  own  failure  to 
set  apart  trust  funds,  and  say:  *X  converted  your  money  to  my  own  use 
long  ago  by  mixing  it  with  my  own.  True,  I  have  ample  to  pay  you,  which 
is  the  product  of  the  commingled  funds,  but  I  do  not  know  which  is  yours 
and  which  is  mine.  You  did  not  consent  that  I  should  do  so,  nor  did  you 
know  that  I  did  so,  but  by  converting  it  to  my  own  use  I  made  you  a  mere 
creditor  and  the  statute  of  limitations  has  nm  against  your  claim.* 

"As  found  by  the  master,  the  intent  of  the  decedent  to  commingle  the 
trust  fimds  with  his  own  was  not  one  which  the  donor  contemplated,  nor 
the  law  sanctions,  and  cannot  bind  the  cestui  que  trust  without  his  con- 
sent or  knowledge. 

"What  John  Alexander  did  cannot  l>e  set  up  to  the  advantage  of  his  es- 
tate to  defeat  the  trust. 

"  'All  that  he  did  must  be  taken  as  in  furtherance  of  the  trust.  To  this 
he  was  bound  by  the  duties  of  his  ofllce.'    Paull  v.  Oliphant,  14  Pa.  350. 

"In  the  case  at  bar  it  is  shown  that,  while  the  trustee  mingled  the  mon- 
eys of  the  trust  estate  with  his  own,  it  was  done  in  recognition  of  the  trust. 

[71  "The  finding  by  the  master  of  the  trustee's  intention  to  postpone  dis- 
tribution under  the  discretion  vested  in  him  by  George  Jones'  will  until 
the  time  of  his  death  is  supported  by  the  evidence,  and  is  In  accordance  with 
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the  maxim  that,  where  the  act  of  a  party  may  be  referred  indifferently  to 
one  of  two  motives,  the  law  prefers  to  refer  it  to  that  which  Is  honest 
rather  than  that  which  is  dishonest  Boone  County  Bank  v.  Latimer  (C.  O.) 
07  Fed.  27. 

[8]  'The  presumption  is  that  in  commingling  the  trust  funds  with  his 
own,  and  crediting  the  cestui  que  trust  on  his  books,  John  Alexander  in- 
tended the  joint  fund  to  be  chargeable  with  the  trust  funds,  there  being 
ample  funds  in  the  hands  of  his  executor  to  meet  the  charge.  So  that  where 
the  two  funds  are  thus  blended,  and  the  claim  of  the  cestui  que  trust  is  not 
subject  to  any  superior  equities,  the  burden  is  put  upon  the  trustee  or  his 
representatiye  to  show  clearly  what  part  of  the  property  belongs  to  his  es- 
tate. Perry  on  Trusts  and  Trustees,  §  128;  Boone  County  Bank  v.  Latimer, 
supra;   Bank  v.  King,  57  Pa.  202,  98  Am.  Dec.  215. 

**It  would  be  strange,  indeed,  if,  with  the  presumption  of  a  rightful  in- 
tention on  the  part  of  the  trustee  to  finally  distribute  the  sums  credited  on 
his  books  to  his  son,  and  with  the  joint  product  of  the  commingled  funds 
coming  into  the  hands  of  the  executor,  the  holder  of  the  estate^  thus  en- 
riched by  the  trust  funds,  should  be  allowed  to  defeat  the  trust  by  plead- 
ing a  dishonest  intent  on  the  part  of  its  decedent. 

**What  the  plaintiff  is  claiming  here  is  the  right  to  follow  his  property  or 
its  Talue  and  the  accrued  profits  into  the  product  arising  from  the  com* 
mingling  of  the  trust  funds  with  the  mass  of  the  decedent's  estate. 

"It  was  his  right  to  elect  to  pursue  this  remedy,  and  an  election  to  pro- 
ceed as  a  mere  creditor  cannot  be  made  for  him  by  the  defendant  so  as  to 
InToke  the  statute  of  limitations  and  convert  the  trustee's  individual  deal- 
ings with  him  into  a  set-off  and  thus  defeat  the  trust. 

*'I  am  of  the  opinion  that  there  is  no  merit  in  the  exceptions,  and  they 
will  be  dismissed,  and  the  report  confirmed. 

"A  decree  may  be  entered  accordingly." 

Four  appeals  are  before  us,  each  presenting  a  separate  question. 

Fidelity  Trust  Company's  Appeal. 

[9]  We  see  no  need  to  supplement  the  careful  and  satisfactory  opin- 
ions of  the  District  Judge  except  by  discussing  briefly  the  Trust  Com- 
pany's contention  that  our  decision  dismissing  the  bill,  that  was  con- 
sidered in  Fidelity  Trust  Co.  v.  Alexander,  243  Fed.  162,  156  C.  C.  A. 
28,  requires  us  to  dismiss  the  present  bill  also.  We  think  this  posi- 
tion is  not  well  taken.  In  the  former  case,  which  grew  out  of  a  family 
arrangement  or  trust  in  favor  of  the  same  beneficiaries,  the  fund  then 
in  question  consisted  of  60  shares  of  bank  stock  that  had  not  been 
ear-marked,  but  formed  a  part  of  319  shares  that  passed  into  the  hands 
of  the  same  executor.  The  beneficiaries  had  brought  no  action  of  any 
kind  for  about  20  years  after  they  might  have  sued,  and  the  only  ques- 
tion before  us  was  whether,  under  the  circumstances  there  disclosed, 
they  had  lost  whatever  remedy  in  equity  they  might  once  have  pos- 
sessed. For  a  long  time  before  the  testator's  death  the  stock  had  lost 
its  identity,  and  the  testator  had  apparently  treated  the  trust  fund  as 
his  own.  In  this  respect  the  two  cases  are  alike,  but  in  the  earlier  case 
the  trustee's  will  did  not  recognize  the  existence  of  the  trust  or  pro- 
pose a  method  of  settlement.  Before  an  account  could  be  successfully 
demanded,  the  beneficiaries  were  obliged  to  prove  the  existence  and  sur- 
vival of  the  trust,  whereas  in  the  present  case  the  testator  clearly  rec- 
ognizes the  trust  as  existing,  and  empowers  his  executor  to  settle  it, 
and  the  executor  has  accepted  the  autfiority,  and  has  acted  under  it  in 
part,  as  appears  by  the  company's  accounts  in  the  orphans'  court  of 
Philadelphia  county.    It  is  a  mistake  to  suppose  that  in  243  Fed.  162, 
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156  C.  C.  A.  28,  we  decided  that  the  plaintiffs  had  never  had  a  right 
to  a  remedy  in  equity.  On  the  contrary,  we  assumed  that  they  had  not 
been  confined  to  an  action  at  law  or  to  the  proceeding  in  the  orphans' 
court,  "but  could  have  proceeded  in  any  other  court  having  jurisdiction 
of  the  parties  and  the  subject-matter" ;  but  we  laid  weight  upon  the 
fact  that  they  had  taken  no  action  of  any  kind  until  after  the  stock  had 
been  turned  into  money  or  had  passed  into  other  hands  imder  the  de- 
cree of  the  orphans'  court.  The  point  decided  was  that  under  such  cir- 
cumstances the  claim  against  the  estate  had  beccMne  a  mere  claim  for 
the  value  of  the  stock  and  no  longer  needed  a  remedy  in  equity.  No 
accounting  was  required,  a  mere  calculation  being  sufficient.  Since, 
therefore,  the  equitable  remedy  had  not  been  invoked  for  so  long  a 
time,  and  had  meanwhile  become  unnecessary,  we  held  that  the  right  to 
resort  thereto  had  disappeared,  and  we  restricted  the  plaintiffs  to  such 
other  remedies  as  might  remain,  either  at  law  or  in  the  orphans'  court. 

In  several  particulars  many  of  the  cases  now  cited  differ  materially 
from  the  situation  before  us  on  this  appeal,  and  therefore  do  not  fur- 
nish the  rule  for  decision.  No  conflicting  rights  of  creditors  or  of  pur- 
chasers for  value  are  now  involved ;  there  is  no  dispute  that  the  trust 
continued  to  the  date  of  the  testator's  death,  or  that  his  estate  became 
liable  in  some  form  of  action ;  the  assets  of  the  trust  certainly  went 
into  the  executor's  hands,  although  no  one  could  point  them  out  in 
specie,  and  the  estate  is  amply  solvent.  In  the  fourth  paragraph  of  his 
will  the  testator  distinctly  recognizes  the  trust  and  his  liability,  and  in 
effect  offers  to  settle  with  Mary  and  Archibald  on  specified  terms.  He 
had  not  settled  with  them  himself,  and  he  practically  said  to  his  exec- 
utor :  "I  am  bound  to  settle  with  Mary  and  Archibald  for  their  shares 
of  the  Jones  trust.  The  fund  is  somewhere  in  my  estate;  I  do  not 
know  where,  and  I  do  not  know  how  much  I  should  pay  them,  but  I 
propose  to  make  a  certain  provision  for  each  of  them  in  full  settlement 
of  my  obligation,  and  if  they  accept  I  leave  it  to  you  to  carry  the  pro- 
posal into  effect."  No  doubt  he  intended  also  to  impose  the  settlement 
upon  his  children,  but  this  was  beyond  his  power.  In  substance,  the 
proposal  of  the  will  had  the  same  effect  as  if  it  had  been  made  in  his 
lifetime,  and  neither  then  nor  after  his  death  could  he  compel  its  ac- 
ceptance. Under  the  trust  he  had  exercised  his  right  to  postpone  set- 
tlement until  his  death,  but  this  left  the  task  for  his  executor,  unless 
the  beneficiaries  should  see  fit  to  accept  the  proposals  in  the  will.  Un- 
der such  circumstances,  we  think  a  bill  for  an  account  was  an  appro- 
priate, although  perhaps  not  an  exclusive,  remedy,  and  we  agree  with 
the  District  Court  that  the  present  record  shows  no  obstacle  thereto. 

[10]  The  Trust  Company  contends,  however,  that  a  serious  obstacle 
is  found  in  certain  acts  of  Archibald  after  his  father's  death,  these 
amounting,  so  it  is  said,  to  an  election  to  take  under  the  will.  Upon 
this  point  Judge  Thompson  heard  the  evidence,  and  found  as  a  result 
that: 

"The  additional  evidence  does  not  support  the  same  conclusion  (of  accept- 
ance) as  to  Archibald  A.  Alexander,  and  no  sufficient  cause  is  shown  for  dis- 
turbing as  to  him  the  findings  in  the  opinion  filed  August  16,  1915." 
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With  this  we  agree.  Archibald  has  always  opposed  his  father'3  will. 
For  years  he  contested  it  in  the  courts,  he  never  willingly  accepted  its 
provisions  or  profited  by  it  in  any.  degree,  and  in  our  opinion  none  of 
the  acts  referred  to  is  inconsistent  with  this  attitude  of  antagonism, 
and  none  requires  us  to  hold  that  he  made  his  election  in  favor  of  the 
will.  Of  course,  now  that  the  Supreme  Court  of  Pennsylvania  has  ad- 
judged the  will  to  be  valid,  he  is  confronted  with  a  different  situation ; 
but  we  do  not  see  how  this  aflfects  the  conclusion  that  the  testator,  being 
a  trustee  under  obligation  to  account,  could  not  by  his  own  act,  with- 
out his  son's  consent,  take  away  the  son's  right  to  have  that  obligation 
fulfilled  in  some  appropriate  forum.  No  act  of  Archibald  was  proved 
that  amounts  to  an  election,  and,  as  the  other  objections  of  the  Trust 
Company  have  been  sufficiently  answered  by  the  district  court,  we  need 
not  discuss  the  subject  further. 

On  the  Trust  Company's  appeal  the  decree  is  affirmed. 

Appeal  of  Archibald  Alexander. 

[11]  After  the  decree  had  been  entered  and  the  Trust  Company  had 
perfected  its  appeal  by  filing  assignments  of  error  and  entering  the 
bond  for  costs  required  by  3ie  District  Court,  Archibald  notified  the 
Trust  Company  that  he  would  issue  an  execution,  whereupon  the  com- 
pany asked,  and  the  District  Court  granted,  an  order  staying  the  writ. 
From  this  order,  which  is  a  supplement  to  the  decree,  the  present  ap- 
peal is  taken,  and  the  argimient  is  made  that  the  stay  was  improperly 
granted  because  the  appeal  is  not  in  form  a  supersedeas.  The  appel- 
lant's counsel  contends  that  the  well-settled  practice  in  suits  against 
an  executor  requires  him  to — 

"plead  either  (1)  that  he  never  was  such  an  executor,  (2)  that  he  has  fully 
administered  the  estate,  or  (3)  that  he  had  only  assets  to  a  certain  extent 
in  his  possession  belonging  to  the  decedent's  estate.  If  he  should  fail  to  file 
any  of  said  pleas,  then,  on  a  judgment  or  a  decree  against  him,  the  law  pre- 
sumes he  has  a  sufficiency  of  assets  in  his  hands  belonging  to  the  testator 
with 'Which  to  pay  the  judgment  or  decree  against  him." 

Cases  are  cited  in  support  of  this  contention,  and  in  disputes  where 
the  limited  jurisdiction  of  the  federal  courts  is  not  an  element  the  prac- 
tice may  be  as  argued.  But  in  the  present  situation  we  do  not  think 
these  cases  are  decisive.  The  testator's  estate  is  still  in  process  of  set- 
tlement before  the  orphans'  court  of  Philadelphia  county,  and  we  must 
take  care  to  do  nothing  that  may  interfere  with  the  distribution  that 
belongs  peculiarly  to  that  tribunal.  It  may  be  true  that  the  executor 
has  abundant  assets  to  pay  the  decree  and  all  other  claims  that  may  be 
urged  against  the  estate;  but  this  we  cannot  certainly  know,  and,  in 
order  to  avoid  the  possibility  of  mistake,  we  think  we  should  confine 
the  appellant,  at  least  for  the  present,  to  the  advantage  he  has  gained 
by  recovering  the  decree.  He  has  now  established  his  right  to  an  ac- 
count and  has  liquidated  his  claim.  As  it  seems  to  us,  the  next  step  is 
to  present  the  decree  to  the  orphans'  court,  and  iT  it  shall  there  appear 
that  the  company  has  sufficient  assets  to  pay  the  decree  in  full,  and  if 
the  company  should  thereafter  refuse  to  pay,  we  have  no  doubt  the  dis- 
trict court  would  permit  the  execution  to  issue.    But  until  this  shall  be 
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done  we  think  the  order  restraining  execution  should  stand.    See  Yon- 
ley  V.  Lavender,  21  Wall.  276,  22  L.  Ed.  536;  Byers  v.  McAulcfy,  149 
U.  S.  608,  13  Sup.  Ct.  906,  37  U  Ed.  867;  Burd's  Ex'r  v.  McGregor's 
Adm'r,  2  Grant,  Cas.  (Pa.)  365. 
On  the  appeal  of  Archibald  Alexander  the  decree  is  affirmed. 

Appeal  of  Mary  Alexander. 

[12]  Only  a  few  words  are  needed  in  disposing  of  this  appeal.  In 
the  fourth  paragraph  of  his  will  the  testator  bequeathed  the  sum  of 
$15,000  for  the  use  of  his  daughter  Mary,  declaring  that  this  was  to 
be  in  full  of  her  interest  in  her  grandfather's  estate.  In  August,  1896, 
this  sum  was  set  apart  by  the  orphans'  court,  and  she  accepted  and  has 
ever  since  enjoyed  the  benefit  of  the  income  therefrom.  And  under 
the  eighth  paragraph  of  the  will  a  much  larger  fund  has  also  been  set 
apart  for  her  use,  of  which  she  has  enjoyed,  and  is  still  enjoying,  the 
income.  At  the  time  of  her  father's  death  she  was  mentally  compe- 
tent and  of  full  age,  and  her  interests  have  been  cared  for  by  dis- 
tinguished counsel.  Her  contention  now  is  that,  although  this  bill 
was  not  filed  until  more  than  20  years  after  her  father's  death,  she 
continues  to  have  the  right  to  elect  whether  she  will  take  the  fund  of 
$15,000  or  will  insist  on  her  right  to  an  account  for  her  share  in  the 
Jones  estate.  The  answer  seems  plain ;  with  knowledge  of  the  facts 
or  with  the  means  of  knowledge,  she  distinctly  made  her  election  many 
years  ago  and  accepted  her  father's  will,  and  she  must  abide  by  the 
choice  she  then  made. 

On  her  appeal  the  decree  is  affirmed. 

Appeal  of  John  Alexander. 

[13, 14]  The  appellant  has  not  accepted  his  father's  will,  or  received 
any  benefit  thereunder,  but  he  concedes  that  his  father  paid  him  all 
that  was  due  on  the  $10,000  mortgage,  and  confines  his  present  claim 
to  his  share  of  the  Underwood  mortgage.  Concerning  this  we  need 
only  say  that  we  find  n6  competent  evidence  in  the  record  to  answer 
the  claim.  We  are  not  satisfied  with  the  reasons  given  by  the  Dis- 
trict Court  f^r  rejecting  it.  The  testator  could  not  be  compelled  to  set- 
tle with  his  children  in  his  lifetime,  but,  when  he  died  without  hav- 
ing settled  voluntarily,  prima  facie  they  were  all  entitled  to  an  account, 
and  to  be  paid  whatever  should  appear  to  be  due.  So  far  as  Mary 
and  Archibald  are  concerned,  this  presumption  was  strengthened  by 
the  testator's  declarations  (these  being  competent,  because  against  his 
interest)  that  they  had  not  been  paid ;  but  the  fact  that  no  such  dec- 
laration was  made  with  regard  to  John  would  not  seriously  affect  the 
presumption  that  he  also  had  not  been  paid.  We  find  nothing  in  the 
record  against  his  claim  except  the  testator's  declaration,  made  in  the 
will  of  1891  and  repeated  in  the  will  of  1893,  that  "my  devoted  son  John 
has  years  ago  received  from  me  his  share  of  (the  bequest  from)  his 
grandfather  Jones's  estate."  Now,  if  this  were  competent  evidence,  we 
should  accept  it  as  decisive,  at  least  in  the  absence  of  opposing  evi- 
dence, but  we  feel  bound  to  reject  it  under  the  well-known  rule  of 
evidence  as  an  ex  parte  declaration  in  favor  of  the  testator's  interest. 
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and,  there  being  nothing  else  to  show  that  John  has  been  paid  his  share 
of  the  Underwood  mortgage,  we  must  sustain  the  claim  to  an  account 
therefor.  Upon  his  apped,  therefore,  the  decree  is  reversed  and  the 
bill  is  reinstated,  with  directions  to  the  District  Court  to  take  an  ac- 
count of  his  share  in  the  $3,000  mortgage  referred  to. 

We  may  add  that  we  neither  express  nor  intimate  an  opinion  con- 
cerning the  effect  that  a  recovery  by  John  and  Archibald  in  this  pro- 
ceeding may  have  upon  their  claim  (if  any  should  hereafter  be  made) 
to  share  in  a  future  distribution  under  their  father's  will. 

On  Petition  of  Lucien  H.  Alexander  for  Reargument. 
Lucien  H.  Alexander,  in  pro.  per. 

PER  CURIAM.  [15]  If  we  should  apply  the  strict  rules  of  legal 
procedure  to  this  petition  for  a  reargument,  the  decision  would  not  be 
difficult.  But  the  situation  is  peculiar ;  the  petitioner  would  be  affected 
by  the  decree  appealed  from,  although  he  is  not  named  therein,  and, 
if  he  had  asked  to  be  heard  when  the  appeals  were  originally  argued  in 
this  court,  we  would  undoubtedly  have  allowed  him  to  take  part.  We 
assume  that  he  had  no  actual  notice  (he  had  no  record  notice  of  the 
appeals),  and  therefore,  in  order  to  avoid  a  possible  injustice  and  to 
afford  him  the  opportunity  to  have  a  hearing,  we  have  decided  to  grant 
his  motion. 

We  direct  that  on  or  before  February  5,  1918,  he  serve  upon  oppos- 
ing counsel  his  printed  brief,  and  such  other  printed  matter  as  he  may 
desire  to  present  to  this  court ;  any  reply  thereto  to  be  served  on  him 
on  or  before  February  16,  1918;  and  the  reargument  to  take  place  on 
February  21,  1918. 

On  Rehearing. 

PER  CURIAM.  The  rehearing  granted  in  three  of  these  appeals 
has  now  been  had,  and  we  have  carefully  considered  again  the  argu- 
ments that  were  presented  last  November,  as  well  as  the  arguments 
that  have  recently  been  presented  for  the  first  time ;  but  we  have  not 
been  brought  to  see  that  the  opinion  previously  filed  should  be  modified 
in  an^  respect. 

It  is  perhaps  superfluous  to  say  that  much  of  the  prolonged  litigation 
that  has  vexed  John  Alexander's  estate  is  directly  due  to  his  own  well- 
meant  and  kindly,  but  nevertheless  masterful,  attitude  toward  his 
children's  rights  under  their  grandfather's  will.  But  the  statement  is 
true,  and,  although  it  will  probably  have  little,  if  any,  effect,  it  may 
stand  as  one  more  contribution  to  the  mass  of  testimony  that  favors 
established  legal  rules  and  methods  rather  than  individual  caprice  and 
irregularity.  And  so,  too,  in  reference  to  rules  of  evidence.  Having 
learned  what  kind  of  a  man  the  testator  was,  we  do  not  find  it  easy  to 
shut  our  minds  to  the  declaration  in  his  will  that  he  had  already  set- 
tled fully  with  John ;  but,  if  the  general  rule  is  to  prevail,  this  declara- 
tion is  not  competent,  and  there  is  then  no  evidence  concerning  a 
settlement,  except  John's  own^dmission,  and  this  only  affects  the  $10,- 
000  mortgage.  We  feel  bound  to  stand  by  the  rule,  and  to  disregard 
our  own  belief  concerning  the  value  of  the  testator's  statement. 

No  change  will  be  made  in  the  opinion  filed  November  24,  1917. 
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(249  Fed.  16) 

PORTO  RICO  RT.,  LIGHT  &  POWER  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    March  26, 1917.) 

No.  1292. 

1.  Landlord  and  Tenant  ^=»103(1) — CoNDinoNa— Breach  of. 

The  breach  of  a  condition  or  covenant,  with  a  right  of  re-entry,  does 
not  ipso  facto  work  a  forfeiture  of  the  lease,  but  merely  subjects  the 
grantee  or  lessee  to  a  liability  to  have  a  forfeiture  declared  at  the  les- 
sor's option. 

2.  Public  Lands  ^=»209 — ^Lease  of  Pobto  Rico  Lands— Forfbitueb — ^Ddc- 

labation. 

Though  the  United  States,  on  cession  of  Porto  Rico,  acquired  the 
reversion  of  lands  held  under  a  royal  lease  by  Spain,  and  was  au- 
thorized under  Rev.  St  and  CJodes  Porto  Rico,  $  4578,  to  declare  for- 
feiture of  the  lease,  which  made  no  provision  for  re-entry  on  account  of 
the  lessee's  failure  to  pay  rent,  such  forfeiture  to  be  effective,  must  be 
declared  by  Congress  by  some  legislative  action. 

3.  Stipulations  ^=»14(1)— Construction. 

Where  a  royal  lease  of  Porto  Rico  lands,  the  reversion  of  which  the 
United  States  acquired  on  cession  by  Spain,  contemplated  a  reasonable 
increase  in  the  rental,  and  the  increase  made  by  the  United  States  was 
unreasonable,  a  stipulation  that  defendants  refused  to  pay  the  rent 
demanded  or  recognize  the  right  of  the  United  States  to  demand  such 
increase,  should  not  be  construed  as  a  denial  of  the  right  to  increase  the 
rent  and  a  refusal  on  the  part  of  defendants  to  pay  any  increased  rental 
whatsoever. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico ;  Hamilton,  Judge. 

Ejectment  by  the  United  States  against  the  Porto  Rico  Railway, 
Light  &  Power  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed  and  remanded,  with  directions. 

Carroll  G.  Walter,  of  New  York  City  (J.  Henri  Brown,  of  San  Juan, 
Porto  Rico,  and  Edward  J.  Patterson,  of  New  York  City,  on  the 
brief),  for  plaintiff  in  error. 

Thomas  J.  Boynton,  U.  S.  Atty.,  and  James  A.  Hatton,  Asst.  U. 
S.  Atty.,  both  of  Boston,  Mass.  (George  W.  Anderson,  U.  S.  Atty., 
of  Boston,  Mass.,  on  the  brief),  for  the  United  States. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  This  is  an  action  of  ejectment  brought 
July  1,  1914,  in  the  name  of  the  United  States,  by  the  District  Attorney 
for  the  District  of  Porto  Rico,  acting  under  the  direction  of  the  Solic- 
itor of  the  Treasury,  against  the  Porto  Rico  Railway,  Light  &  Power 
Company,  a  Porto  Rico  corporation,  to  recover  possession  of  a  tract 
of  land  of  1248.24  square  meters  known  as  "La  Carbonera,"  situated 
in  the  municipality  of  San  Juan,  Porto  Rico,  and  leased  by  the  Spanish 
governpient  to  Pablo  Ubarri,  pursuant  to  a  royal  order  of  January  21, 
1881,  who  duly  assigned  and  transferred  his  rights  therein  to  the  de- 
fendant. 

^s>For  other  cases  see  same  topic  &  KBT-NUMDER  in  all  Key-Numbered  DigeeU  *  Indexes 
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A  trial  by  jury  having  been  waived,  the  case  was  heard  before  the 
District  Judge,  who  made  certain  findings  of  fact  and  rulings  of  law, 
and  entered  a  judgment  in  favor  of  the  plaintiff.  From  this  judgment 
the  defendant  sued  out  a  writ  of  error,  and  in  its  assignment  of  er- 
rors complains,  among  other  things,  that  the  court  erred  in  holding 
(1)  that  an  action  of  ejectment  could  be  maintained;  (2)  that  the 
plaintiff  was  not  estopped  to  increase  the  rental  after  the  lapse  of  fif- 
teen years  from  the  happening  of  the  contingency  provided  for  in  the 
lease  on  which  an  increase  of  rental  might  be  had;  (3)  that  it  was 
the  defendant's  duty  to  determine  the  correct  amount  of  the  increased 
rent  and  tender  the  same  under  penalty  of  a  forfeiture  of  the  lease ; 
(4)  that  the  action  could  be  maintained  without  a  prior  forfeiture  of 
the  grant  or  lease  by  legislative  or  judicial  proceedings;  (5)  in  the 
admission  of  certain  testimony;  and  (6)  in  rendering  judgment  for 
the  plaintiff  upon  the  agreed  facts  and  the  facts  found. 

From  the  facts  agreed  and  found,  it  appears  that  the  United  States 
is  the  owner  in  fee  simple  of  the  land  in  question,  having  acquired 
title  by  cession  from  Spain  under  the  Treaty  of  Paris ;  that  the  mili- 
tary easements  affecting  the  enjoyment  and  occupation  of  the  land 
ceased  in  1897 ;  that  the  government  officials  of  the  United  States  in 
1912  decided  to  increase  the  annual  rental  to  $4,980,  and,  prior  to  June 
30,  1912,  duly  notified  the  defendant  that  the  rent  would  be  increased 
to  such  sum  from  and  after  July  1,  1912;  that  the  defendant  refused 
to  pay  the  rent  as  increased,  or  to  recognize  the  right  of  the  United 
States  to  demand  such  increase;  that  the  yearly  rental  previously 
established  by  the  Spanish  government  was  156.78  pesos,  which  sum 
Ubarri  and  the  defendant  paid  yearly  to  the  proper  governmental  au- 
thorities down  to  June  30,  1912,  and  thereafter  annually  tendered  that 
sum. 

[1,  2]  In  the  view  we  take  of  the  case,  if  it  be  assumed  that  eject- 
ment is  the  proper  remedy,  that  the  plaintiff  had  the  right  to  increase 
the  rent,  that  the  sum  to  which  it  was  increased  was  reasonable,  and 
that,  under  the  civil  law,  a  right  to  forfeit  a  lease  for  breach  of  a  cove- 
nant to  pay  rent  may  exist,  although  no  proviso  or  condition  giving 
a  right  of  re-entry  is  reserved  in  the  lease  or  otherwise  provided  for, 
this  suit  cannot  be  maintained  unless  Congress,  in  whom  alone  the 
power  resides,  has  exercised  the  right  of  election  vested  in  the  gov- 
ernment to  declare  a  forfeiture. 

The  lease  did  not  contain  a  proviso  permitting  re-entry  upon  the 
failure  of  the  lessee  to  pay  the  rent  which  it  impliedly  covenanted 
to  pay  (Beal  v.  Bass,  86  Me.  325,  29  Atl.  1088 ;  Hodgkins  v.  Price, 
137  Mass.  13,  17 ;  People  v.  Gilbert,  64  111.  App.  203 ;  Spear  v.  Ful- 
ler, 8  N.  H.  174,  28  Am.  Dec.  391 ;  1  Washburn  on  Real  Property,  §§ 
655,  656,  657;  24  Cyc.  pp.  1348,  1349),  or  provide  that  payment  of 
the  rent  should  be  a  condition  to  the  continuance  of  the  lessee's  rights 
under  the  lease,  as  required  by  the  common  law  to  entitle  a  lessor  to 
enforce  a  forfeiture  (Jackson  v.  Allen,  3  Cow.  (N.  Y.)  220,  227; 
Atlantic  &  Pacific  Railroad  v.  Mingus,  165  U.  S.  413,  428,  17  Sup. 
Ct.  348,  41  L.  Ed.  770).  But  the  Revised  Statutes  and  Codes  of 
Porto  Rico  provide: 
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"(4578)  Sec.  1472.  The  lessor  may  judicially  OJspossess  the  lessee  for  any  of 
the  following  causes:    ♦    ♦    ♦ 
'*2.  Default  in  payment  of  the  price  agreed  upon." 

And,  if  this  means  that,  under  the  civil  law  a  breach  of  covenant 
to  pay  rent  n>ay  be  availed  of  to  enforce  a  forfeiture  without  reserving 
a  right  of  re-entry  or  making  the  payment  of  the  rent  a  condition  to 
the  continuance  of  the  lease,  it  would  seem  that  the  government,  not- 
withstanding the  absence  of  the  foregoing  provisions  in  the  lease, 
might  avail  itself  of  a  right  to  enforce  a  forfeiture  provided  it  took 
the  proper  steps  to  do  so. 

The  breach  of  a  condition  or  of  a  covenant  with  a  right  of  re-entry 
does  not  ipso  facto  work  a  forfeiture  of  a  lease;  it  merely  subjects 
the  grantee  or  lessee  to  a  liability  to  have  a  forfeiture  declared.  It  is 
at  the  election  of  the  lessor  to  say  whether  he  will  avail  himself  of 
the  breach  and  declare  a  forfeiture  or  not,  and,  where  the  lessor  is  an 
individual,  he  is  the  party  to  make  the  election,  and,  where  the  lessor 
is  the  United  States,  it  devolves  upon  Congress  to  exercise  the  power. 
In  the  latter  case,  the  power  to  declare  a  forfeiture  residing  solely  in 
Congress,  its  election  so  to  do  must  be  manifested  in  a  legislative  act. 
While  there  may  be  some  doubt  from  the  expressions  used  in  the 
decided  cases  as  to  what  action  on  the  part  of  Congress  may  be  suffi- 
cient to  manifest  an  intention  to  declare  a  forfeiture,  there  can  be 
no  doubt  that  some  legislative  action  is  necessary  for  this  purpose. 
United  States  v.  De  Repentigny,  5  Wall.  211,  268,  18  L.  Ed.  627; 
Schulenberg  v.  Harriman,  21  Wall.  44,  63,  22  L.  Ed.  551 ;  St.  Louis, 
Iron  Mountain,  etc.,  Ry.  Co.  v.  McGee,  115  U.  S.  469,  6  Sup.  Ct.  123, 
29  L.  Ed.  446;  New  York  Indians  v.  United  States,  170  U.  S.  1, 
24,  18  Sup.  Ct.  531,  42  L.  Ed.  927;  Spokane,  etc.,  Ry.  v.  Washington 
&  Great  Northern  Ry.  Co.,  219  U.  S.  166,  173,  31  Sup.  Ct.  182,  55 
L.  Ed.  159.  See,  also.  United  States  v.  Washington  Improvement  Co. 
(C.  C.)  189  Fed.  674.  In  this  case  it  does  not  appear  that  any  legis- 
lative action  looking  to  the  declaration  of  a  forfeiture  has  been  taken 
by  Congress,  and,  such  being  the  situation,  the  present  action  cannot  be 
maintained. 

[3]  It  should  perhaps  also  be  stated  that  we  are  of  the  opinion  that 
there  is  another  insuperable  objection  to  the  maintenance  of  the  action. 
The  right  reserved  in  the  lease  to  increase  the  rent  upon  the  cessation 
of  the  military  easements  contemplated  a  reasonable  increase  in  the 
rental  due  to  the  increased  value  of  the  occupation  and  enjoyment  of 
the  land  on  the  cessation  of  those  easements.  The  District  Court  found 
that  the  reasonable  value  of  the  land  after  the  removal  of  the  military 
easements  did  not  exceed  $30  or  $40  per  square  meter,  and  that  a  rea- 
sonable rental  would  be  5  per  cent,  of  the  valuation  thus  determined. 
The  reasonable  rental  based  on  these  figures  for  the  1,248.24  square 
meters  of  land  here  in  controversy  would  be  $2,496.48,  or  practically 
one  half  the  rental  demanded.  The  court  below  construed  the  stipu- 
lation of  the  parties  in  the  case  that  the  defendant  "refused  to  pay 
said  rent  or  to  recognize  the  right  of  the  United  States  to  demand  such 
increase,"  as  a  denial  of  the  right  of  the  government  to  increase  the 
rent  and  a  refusal  on  the  part  of  the  defendant  to  pay  any  increased 
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rental  whatsoever,  and  that  such  being  the  case  it  was  in  default 
whether  the  increase  was  reasonable  or  otherwise.  We,  however, 
think  that  the  stipulation  does  not  warrant  such  a  construction ;  that 
it  means  rather  that  the  defendant  did  not  question  the  right  of  the 
government  to  increase  the  rental,  but  that  the  amount  to  which  it  had 
increased  it  was  imreasonable  and  in  excess  of  its  right ;  and,  this  be- 
ing so,  the  refusal  to  pay  the  sum  demanded  would  not  put  the  defend- 
ant in  default  and  entitle  the  plaintiff  to  assert  a  forfeiture. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with 
this  opinion. 


(249  FM.  19) 

PANAMA  ELECTRIC  RY.  CO.  v.  MOYERS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  18,  1918.) 

No.  3124. 

L  Venue  ^=>8 — Tbansitoet  Actions. 

An  action  for  damages  for  injuries  to  an  antomobile  from  colUsion  with 
an  electric  car  is  transitory,  and,  though  it  arose  in  Panama,  the  district 
court  of  the  Canal  Zone  has  jurisdiction,  regardless  of  the  citizenship  of 
the  parties,  where  service  might  be  had  on  the  defendant  within  the  Zone. 

2.  Statutes  ^=^281 — Pleading — Foreign   Laws — What  Law   Governs. 

The  lex  fori  Is  decisive  as  to  the  necessity  and  manner  of  pleading  for- 
eign laws  on  which  a  transitory  action  is  based. 

3.  Evidence  ^=»37— Foreign  Laws — Proof. 

Foreign  laws  are  facts,  and  must,  like  other  facts,  be  proven. 

4.  Evidence  ^=»81 — Presumptions — Foreign  Laws. 

While  a  court  of  a  common-law  country  may  presume  that  the  laws  of 
a  foreign  country  which  are  of  common-law  origin  are  the  same  as  those 
of  the  forum,  there  is  no  such  presumption  with  respect  to  the  laws  of  a 
country  having  their  origin  in  the  civil,  instead  of  the  common,  law. 

5.  Evidence  ^=:»S7< — Familiarity  of  Court  with  Foreign  Law. 

In  action  in  the  districc  court  for  the  Canal  Zone  for  damages  from 
collision  occurring  in  Panama,  plaintilTs  failure  to  introduce  evidence  of 
the  law  of  Panama  could  not  be  excused  because  of  familiarity  of  the 
trial  judge  with  Panama  law,  for  familiarity  of  the  trial  judge  with  the 
facts  of  the  case  l)eing  tried  before  him  does  not  render  unnecessary  the 
introduction  of  evidence. 

6.  Statutes  ^=9290 — Evidence — ^Admissibilttt. 

In  such  action,  the  exclusion  of  evidence  as  to  the  laws  of  Panama  and 
facts  which  were  pleaded  by  defendant  as  being  a  defense  under  those 
laws  is  improper. 

In  Error  to  the  District  Court  of  the  Canal  Zone;  Wm.  H.  Jack- 
son, Judge. 

Action  by  H.  G.  Moyers  against  the  Panama  Electric  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Theodore  C.  Hinckley  and  Stevens  Ganson,  both  of  Panama,  Re- 
public of  Panama,  for  plaintiff  in  error. 

•  Wm.  C.  Maclntyre  and  E.  M.  Robinson,  both  of  Cristobal,  Canal 
Zone,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

^s>For  oUier  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  DlgeaU  &  Indexes 
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BATTS,  Circuit  Judge.  PlaintiflE  (H.  G.  Moyers,  defendant  in 
error)  instituted  suit  against  defendant  (the  Panama  Electric  Company, 
plaintiff  in  error)  in  the  United  States  District  Court  of  the  Canal 
Zone,  for  damages  in  the  amount  of  $1,500  for  injuries  to  an  auto- 
mobile, occasioned  by  a  collision  in  Panama  with  a  car  of  defendant. 
It  is  alleged  that  plaintiff  was  a  resident  of  the  city  of  Panama,  repub- 
lic of  Panama,  and  that  the  defendant  company  is  a  common  carrier 
of  passengers  between  Balboa,  Canal  Zone,  and  the  city  of  Panama, 
and  that  it  was  doing  business  in  the  Canal  Zone,  and  had  property 
within  the  jurisdiction  of  the  court.  There  is  no  allegation  as  to  the 
citizenship  of  the  plaintiff  or  defendant.  The  defendant  entered  a  plea 
to  the  jurisdiction,  alleging  that  the  court  had  no  jurisdiction  over  the 
defendant  in  personam,  nor  of  the  subject-matter  of  the  action. 

[  1  ]  There  are  many  excellent  reasons  why  the  courts  of  the  Canal 
Zone  should  not  take  jurisdiction  of  cases  arising  in  Panama,  especial- 
ly where  it  is  not  shown  that  either  party  is  a  citizen  of  the  United 
States.  The  courts  of  Panama  are  easily  accessible,  and,  it  must  be 
assumed,  better  qualified  to  determine  and  apply  the  laws  of  that 
country  than  are  the  courts  of  the  United  States.  While  this  is  true, 
the  authorities  seem  to  establish  that  the  courts  of  the  Canal  Zone  are 
not  without  jurisdiction  of  cases  of  the  kind  here  involved.  The  ac- 
tion is  one  known  as  transitory,  and  the  rule  appears  to  be  that  courts 
anywhere  will  entertain  jurisdiction  if  service  may  be  had  upon  the 
defendant.  It  is  true  that,  in  most  of  the  cases  in  which  such  juris- 
diction has  been  exercised,  one  or  both  of  the  parties  have  been  citi- 
zens of  the  country  in  which  the  suit  is  brought ;  but  the  law  as  stated 
in  the  cases  would  not  seem  to  regard  the  matter  of  citizenship  as 
controlling.  Dennick  v.  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439; 
Railroad  Co.  v.  Crosby,  222  U.  S.  473,  32  Sup.  Ct.  132,  56  L.  Ed.  274. 
38  L.  R.  A.  (N.  S.)  40;  Evey  v.  Mexican  Central  Ry.  Co.,  81  Fed. 
294,  26  C.  C.  A.  407,  38  L.  R.  A.  387;  Slater  v.  Mexican  Nat.  Ry. 
Co.,  194  U.  S.  120,  24  Sup.  Ct.  581,  48  L.  Ed.  900;  s.  c,  115  Fed. 
593,  53  C.  C.  A.  239;  Stewart  v.  B.  &  O.  R.  R.  Co.,  168  U.  S.  448, 
18  Sup.  Ct.  105,  42  L.  Ed.  537. 

[2]  The  complaint  of  plaintiff  does  not  set  up  the  law  of  Panama 
applicable  to  the  alleged  facts,  nor  was  any  evidence  introduced  by 
him  with  reference  to  the  law  of  that  country.  At  the  conclusion  of 
the  introduction  of  evidence  by  the  plaintiff,  the  defendant  made  a 
motion  to  dismiss  on  the  ground : 

That  "the  plaintiff  had  failed  to  prove  a  prima  facie  case;  plaintiff  had 
failed  to  establish  by  evidence  the  law  of  the  republic  of  Panama,  which  was 
the  lex  loci  delicti;  that  it  was  not  proved  that  the  evidence  as  introduced 
by  the  plaintiff  under  the  laws  entitled  him  to  recover  against  the  defendant." 

In  Liverpool  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  445,  9  Sup. 
Ct.  469,  32  L.  Ed.  788,  it  is  held : 

"The  rule  that  the  courts  of  one  country  cannot  take  cognizance  of  the  law 
of  another  without  plea  and  proof  has  been  constantly  maintained,  at  la^ 
and  in  equity,  in  England  and  America." 

Authorities  are  cited. 

The  rule  as  thus  laid  down  is  subject,  in  so  far  as  pleading  is  con- 
cerned, to  the  general  rules  of  pleading  of  the  forum.    When  the  lex 


Digitized  by  VjOOQiC 


PANAMA  ELBCTBIO  BY.  OO.  Y.  MOYEB8  81 

fori  does  not  require  other  facts  under  like  circiunstances  to  be  pleaded, 
the  foreign  law  need  not  be  pleaded  as  a  fact. 

[3,4]  As  to  proof  of  foreign  laws,  the  general  rule  as  stated  is 
maintained.  Like  other  facts,  foreign  laws  must  be  proved.  Certain 
presumptions,  however,  are  sometimes  indulged,  and  some  limitations 
and  modifications  have  been  recognized.  Where,  for  instance,  the 
foreign  country  whose  law  is  being  applied  is  of  common-law  origin, 
the  common-law  country  exercising  jurisdiction  may  assume  the  for- 
eign law  to  be  the  same  as  its  own,  in  the  absence  of  something  indicat- 
ing the  contrary.  Further  limitations  are  suggested  and  the  general 
law  stated  in  Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  477,  32  Sup.  Ct. 
132,  56  L.  Ed.  274,  38  L.  R.  A.  (N.  S.)  40.  In  this  case  damages  were 
sought  for  the  loss  of  a  hand  througn  defect  in  machinery,  the  acci- 
dent occurring  in  Cuba.  No  evidence  was  given  as  to  the  Cuban  law, 
the  trial  judge  holding  that,  if  the  law  was  different  from  the  lex  fori, 
it  was  for  the  defendant  to  allege  and  prove  it.  The  Supreme  Court 
says: 

"It  may  be  that,  in  dealing  with  rudimentary  contracts  or  torts  made  or 
committed  abroad,  ♦  ♦  ♦  courts  would  assume  a  liability  to  exist  if  nothing 
to  the  contrary  appeared.  ♦  ♦  ♦  Such  matters  are  likely  to  impose  an  obli- 
gation in  aU  civilized  countries.  ♦  ♦  ♦  With  very  rare  exceptions,  the  lia- 
bilities of  parties  to  each  other  are  fixed  by  the  law  of  the  territorial  Jurisdic- 
tion within  which  the  wrong  is  done  and  the  parties  are  at  the  time  of  doing  it. 
•  ♦  ♦  The  only  justification  for  allowing  a  party  to  recover  when  the  cause 
of  action  arose  in  another  civilized  jurisdiction  is  a  well-founded  belief  that  it 
was  a  cause  of  action  in  that  place.  The  right  to  recover  stands  upon 
that  as  its  necessary  foundation.  It  is  a  part  of  the  plaintifTs  case,  and  if 
there  is  reason  for  doubt  he  must  allege  and  prove  it.  ♦  ♦  ♦  In  the  case 
at  bar  the  court  was  dealing  with  the  law  of  Cuba,  a  country  inheriting  the 
law  of  Spain  and,  we  may  presume,  continuing  it  with  such  modifications  as 
later  years  may  have  brought  There  is  no  general  presumption  that  the  law 
is  the  same  as  the  common  law.  We  properly  may  say  that  we  all  know  the 
fact  to  be  otherwise.  ♦  ♦  ♦  Whatever  presiunption  there  is  is  purely  one 
of  fact,  that  may  be  corrected  by  proof.  Therefore  the  presumption  should 
be  limited  to  cases  in  which  it  reasonably  may  be  believed  to  express  the  fact." 

The  action  in  the  instant  case  of  the  trial  judge  in  his  rulings  with 
reference  to  the  proof  of  the  laws  of  Panama  is  defended  upon  the 
ground  that  the  Canal  Zone  had  been  a  part  of  the  republic  of  Pan- 
ama, and  that — 

the  laws  of  Panama,  because  they  are  the  laws  of  that  count  17,  are  the  laws 
of  the  Canal  Zone,  and  the  courts  of  the  Canal  Zone  have  been  construing  those 
laws  in  the  Canal  Zone,  and  foUowing  the  principles  of  Columbian  and  Pana- 
manian jurisprudence  since  1904." 

It  is  true  that  the  laws  applicable  to  the  territory  now  constituting 
the  Canal  Zone,  and  to  the  territory  constituting  the  republic  of  Pan- 
ama, were  the  same.  It  is  not,  however,  true  that  the  laws  are  now 
the  same.  Since  1904  changes  have  been  made,  both  in  the  laws  of 
Panama  and  the  laws  of  the  Canal  Zone.  If,  as  stated  by  counsel, 
courts  of  the  Canal  Zone  have  been  construing  the  laws  of  Panama 
since  1904,  it  is  to  be  assumed  that  they  have  construed  them  only 
when  the  laws  have  been  properly  before  them  as  evidence. 

[5]  It  is  sought  to  excuse  introduction  of  evidence  of  the  law  ot 
Panama  on  the  groimd  of  familiarity  of  the  trial  judge  with  the  juris- 
161  C.C  JL--6 
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prudence  of  that  country.  Familiarity  of  the  trial  judge  with  the 
facts  of  the  case  being  tried  before  him  does  not  render  unnecessary 
the  introduction  of  evidence.  It  is  quite  possible  that  the  trial  judge 
could  have  qualified  as  an  expert  in  the  laws  of  Panama;  his  testi- 
mony with  reference  thereto  would,  in  that  event,  have  been  ad- 
missible, but  he  was  not  called  upon  to  testify. 

It  appears  from  the  answer  of  the  defendant  that  part  of  the  ap- 
plicable law  was  contained  in  certain  provisions  of  the  Code  of  Pan- 
ama and  somfe  articles  of  the  Police  Code  of  that  country.  Indeed, 
the  trial  judge  stated  in  his  charge  that  the  plaintiff's  cause  of  action 
was  based  upon  a  provision  of  the  Panama  Code  which  he  cited.  It 
is  apparent  from  the  statement  of  the  trial  judge,  and  the  pleadings 
of  the  defendant  and  evidence  offered  by  it,  that  the  cause  of  action 
and  the  defense  to  it  were  to  be  governed  by  written  provisions  of  the 
laws  of  Panama,  and  the  construction  given  to  these  laws  in  that 
country. 

[8]  The  defendant  offered  as  a  witness  a  practicing  lawyer  in  the 
republic  of  Panama,  who  had  for  seven  years  been  a  justice  of  the 
Supreme  Court  of  that  republic.  He  was  asked  a  question  with  ref- 
erence to  a  decree,  which  apparently  had  the  force  of  law,  regulating 
the  running  of  electric  cars  and  vehicles  crossing  the  tramway.  The 
question  was  objected  to,  the  ground  of  objection  not  being  stated. 
The  objection  was  sustained.  The  trial  judge,  in  his  charge  to  the 
jury,  states  that  the  plamtiff  was  not  precluded  from  a  recovery  on 
account  of  the  ordmance  referred  to,  and  says : 

**ADd  for  this  reason  I  prohibited  Judge  De  la  Gaardla  from  glvlnt;  his 
opinion  as  to  whether  or  not  that  would  preclude  the  plaintiff  in  a  civil  ac- 
tion in  the  republic  of  Panama  from  recovering,  because  that  must  depend  upon 
the  circumstances." 

The  question  was  doubtless  objectionable  in  form.  After  this  ob- 
jection had  been  sustained,  counsel  for  the  defendant  made  the  fol- 
lowing tender: 

"May  it  please  the  court:  This  is  a  case  involving  the  construction  and  In- 
terpretation of  the  law  of  the  republic  of  Panama.  The  proper  construction 
of  that  law  is  a  charge  upon  this  court.  This  is  a  transitory  action;  lex 
loci  delicti  governs;  the  collision  occurred  in  the  republic  of  Panama;  both 
parties,  plaintiff  and  defendant,  are  residents  of  Panama  and  do  business 
there;  we  now  propose  to  show  as  a  fact  that  by  the  law  of  Panama,  and 
the  construction  of  that  law  by  the  courts  of  last  resort  of  that  republic,  one 
who  violates  the  provisions  of  Executive  Decree  163  of  December,  1904,  is 
precluded  from  recovery  against  a  defendant  in  an  action  of  this  nature  for 
damages.  We  now  tender  evidence  to  show  that  this  plaintiff,  under  the  law 
of  Panama,  and  the  construction  of  that  law  by  the  courts  of  Panama,  under 
the  facts  as  testified  to  in  this  case,  would  be  precluded  from  recovery ;  and 
we  further  tender  evidence  of  Judge  Guardia  to  show  that  there  is  no  right 
of  action  against  a  corporation  for  damages  for  negligence  under  the  laws 
of  Panama,  and  the  construction  thereof  by  the  courts  of  Panama,  when  the 
employes  who  caused  the  damage  were  carefully  instructed  in  their  duties, 
and  the  corporation  exercised  due  care  and  diligence  in  their  employment." 

The  court  refused  to  hear  the  evidence,  stating: 

**To  permit  the  introduction  of  such  evidence  would  be  to  delegate  to  this 
witness  the  right  to  pass  upon  the  issues  Involved  in  this  case.  The  plaintiff's 
objection  is  therefore  sustained." 
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In  addition  to  pleading  the  decree  referred  to,  defendant  set  up  as 
matters  of  defense : 

"That  the  defendant,  at  aU  times,  has  exercised  due  care  and  diligence  in 
the  selection  of  its  employes,  and  that  all  employes  of  said  defendant  company 
are  competent  and  faithful  servants  of  the  defendant  company,  and  that 
they  had  at  all  times  used  due  care  and  diligence  in  the  performance  of  the 
duties  intrusted  to  them." 

The  tender  of  evidence  by  the  defendant  was  responsive  to  its 
pleading,  and  it  was  entitled  to  at  least  some  of  the  evidence  tendered. 
Slater  v.  Mexican  National  Ry.  Co.,  194  U.  S.  120,  24  Sup.  Ct.  581, 
48  L.  Ed.  900. 

The  conclusion  reached  with  reference  to  the  rejection  of  this  evi- 
dence renders  it  unnecessary  to  consider  the  other  assignments  of  error. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(249  Fed.  23) 
SCATTEBGOOD  et  aL  v.  AMERICAN  PIPE  &  CONSTRUCTION  CO. 
Appeal  of  HITCHCOCK. 

(Circait  Court  of  Appeals,  Third  Circuit      March  29,  1918.    Rehearing 
Denied  AprU  22,  1918.) 

No.  2336. 

h  CouBTS  ^=»276 — UNintfD  States  Coubts — Disteiot  fob  Bbingino  Sutt — 
Waiveb  of  Objections  bt  Appeabance. 

Where  a  i>etition  for  the  appointment  of  a  receiver  of  a  foreign  cor- 
poration was  filed  in  the  federal  District  Court  for  the  state  wherein  it 
was  doing  its  principal  business,  the  corporation's  voluntary  appearance 
and  filing  of  an  answer  cured  any  objections  on  the  ground  of  want  of 
Jurisdiction  of  its  person. 

2.  CoBPOBATioNs  ^=»557(%) — ^Receiveb — Appointment— Dismissal  op   Bill. 

A  bill  seeking  the  appointment  of  a  corporate  receiver  should  be  dis- 
missed by  the  conrt  on  its  own  motion,  when  it  appears  that  the  court  is 
without  Jurisdiction,  regardless  of  how  knowledge  of  that  fact  may  be 
acquired. 

3.  CotTBTa     ^=>262(3) — United    States    Coubts — Receives — Appointment — 

JUBISDICnON. 

A  New  Jersey  corporation,  which  controlled  many  subsidiary  public 
service  corporations,  continuously  carried  on  its  principal  business  in 
Pennsylvania.  Its  most  important  subsidiaries  were  chartered  by  that 
state,  and  their  plants  located  therein.  The  New  Jersey  company  became 
embarrassed  and  on  petition  by  stockholders  a  receiver  was  appointed 
by  the  district  federal  court  for  Pennsylvania,  the  appointment  being 
consented  to  by  a  majority  of  the  stockholders  and  creditors.  Nearly  all 
of  the  creditors  were  residents  of  Pennsylvania.  Held,  in  view  of  the  pow- 
er exercised  by  the  Pennsylvania  state  courts,  the  district  court  had  Juris- 
diction to  appoint  a  temporary  receiver  for  the  purpose  of  protecting  the 
corporation,  its  subsidiaries  and  the  public. 

4.  OouBTs  ^=>263 — United   States  Coubts — Receives — Obdeb  of  Appoint- 

ment— JUBISDICnON. 

Where  the  federal  District  Court  had  Jurisdiction  of  the  subject-matter, 
warranting  the  appointment  of  a  receiver  of  an  embarrassed  corporation, 
it  had  authority  to  decide  all  questions  arising  therein  and  its  rulings 
could  be  questioned  only  by  those  properly  parties. 

^s»For  otber  cases  see  same  topic  A  KEY-NUMDBR  in  all  Key-Numbered  Digests  &  Indezefc 
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5.  Corporations  ^=>556 — Receiver — Intervention — Appointment. 

Where  the  court  appointing  a  receiver  of  a  financially  embarrassed  cor- 
poration had  Jurisdiction  of  the  subject-matter  and  the  corporation,  a 
stockholder  cannot,  merely  by  virtue  of  his  interest  as  such,  intervene  and 
attach  the  appointment 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Bill  by  Alfred  G.  Scattergood  and  others  against  the  American 
Pipe  &  Construction  Company,  in  which  a  receiver  was  appointed. 
Thereafter  Charles  A.  Hitchcock  filed  a  petition  in  intervention, 
which  was  denied,  and  he  appeals.    Affirmed. 

Horace  L.  Cheyney  and  Runyon  &  Autenrieth,  all  of  New  York 
City,  for  appellant. 

Francis  B.  Bracken  and  Walter  George  Smith,  both  of  Philadel- 
phia, Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

McPHERSON,  Circuit  Judge.  The  following  facts— we  state 
Ihem  in  outline  merely — were  before  the  District  Judge  in  December, 
1917,  when  he  refused  the  intervener's  petition  to  dismiss  the  bill,  or  to 
vacate  the  receiver's  appointment: 

In  September,  1917,  the  American  Pipe  &  Construction  Company, 
a  New  Jersey  corporation,  with  an  issued  capital  of  $5,000,000,  con- 
trolled and  managed  17  subsidiary  companies,  and  was  affiliated  with 
6  others,  all  of  the  23  being  public  utility  corporations,  mainly  for 
the  purpose  of  supplying  water  to  municipalities  in  several  states.  It 
owned  all  the  stock  of  the  subsidiaries,  and  a  substantial  amount  in 
each  of  those  affiliated,  as  well  as  about  $4,000,000  of  bonds  issued  by 
one  or  another  of  these  two  classes.  The  management  of  the  sub- 
sidiaries had  obliged  it  to  assume  liabilities,  and  to  make  advances, 
both  in  large  sums.  Part  of  the  company's  business  is  to  do  construc- 
tion work  by  contract,  and  when  the  bill  was  filed  several  contracts 
were  in  hand  unfinished.  Its  direct  liabilities  also  were  large,  and  de- 
faults on  these  and  on  its  contingent  liabilities — such  as  guaranteed 
bonds — were  sure  to  occur  before  long.  Under  conditions  then  ex- 
isting in  the  money  market,  it  could  not  borrow  money  or  sell  its  own 
securities,  but  if  the  contracts  could  be  finished  considerable  profit 
was  likely,  and  this  would  help  the  company  to  meet  its  obligations  and 
would  benefit  its  security  holders  and  other  creditors.  The  bill  set 
out  these  facts  and  averred  that  as  all  the  allied  companies  were  pub- 
lic utility  corporations,  they  should  be  maintained  as  going  concerns 
so  that  the  public  should  not  lose  their  services,  and,  moreover,  that 
to  allow  creditqrs  to  resort  to  legal  process  would  immediately  break 
up  the  company's  business  and  sacrifice  its  assets.  Insolvency  was  not 
charged,  but  the  plaintiffs,  who  were  two  of  the  stockholders,  asked 
the  court  to  interpose,  so  that  creditors  and  stockholders  might  be 
saved  from  severe  or  total  loss,  and  the  public  might  be  saved  from  the 
loss  of  service  that  the  company  through  its  subsidiaries  was  then 

^s>For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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furnishing.  The  directors  took  action,  and  this  resulted  in  a  voluntary 
appearance,  with  an  answer  admitting  the  averments  of  the  bill  and 
praying  for  such  a  decree  as  might  be  just  and  equitable. 

On  September  22,  1917,  the  District  Court  appointed  the  company's 
president  as  temporary  receiver,  and  a  month  later  (with  the  approval 
of  a  considerable  majority  of  the  stockholders,  and  of  a  large  number 
of  creditors,  nearly  all  the  latter  being  residents  of  Pennsylvania)  made 
the  appointment  permanent,  authorizing  the  receiver  to  take  possession 
of  the  company's  property,  to  continue  the  business  substantially  as 
before,  and  to  complete  the  existing  contracts  of  construction  with 
power  to  borrow  money  for  this  purpose.  The  decree  enjoined  the 
company  and  its  officers  from  interfering  with  the  receiver  in  carrying 
out  its  provisions.  On  October  31  Charles  A.  Hitchcock,  the  appel- 
lant, filed  a  petition  averring  that  he  was  a  stockholder,  and  had  filed 
a  bill  in  the  United  States  court  for  the  district  of  New  Jersey,  where- 
in he  was  asking  for  a  receiver  under  the  laws  of  that  state  on  the 
ground  of  the  company's  insolvency ;  and  he  asserted  further  that  as 
the  company's  charter  was  granted  by  New  Jersey  the  District  Court 
in  Pennsylvania  had  no  power  to  appoint  a  general  receiver.  He 
therefore  sought  to  intervene  as  a  defendant,  in  order  to  move  for 
the  vacation  of  the  appointment  and  the  dismissal  of  the  bill.  To  this 
petition  the  plaintiffs  and  the  company  made  answer,  denying  the 
court's  lack  of  power  to  apooint,  and  averring  facts  to  justify  a  suit 
in  the  Pennsylvania  district,  namely,  the  continuous  maintenance  in 
Philadelphia  of  the  company's  principal  business,  the  chartering  by 
Pennsylvania  of  its  most  important  subsidiaries  and  the  location  of 
their  plants  in  that  state,  the  residence  in  Pennsylvania  of  nearly  all 
the  company's  creditors,  and  the  request  or  approval  of  a  majority  of 
its  stockholders  and  creditors  that  the  court  below  should  make  the 
order  complained  of.  The  District  Court  sustained  the  jurisdiction 
and  refused  Hitchcock's  petition. 

[1-3]  That  the  court  below  had  jurisdiction  of  the  company's  per- 
son is  apparent ;  whatever  objection  on  that  ground  may  have  existed 
was  waived  by  the  voluntary  appearance  and  the  answer.  Central 
Trust  Co.  V.  McGeorge,  151  U.  S.  129,  14  Sup.  Ct.  286,  38  L.  Ed. 
98.  Indeed,  the  appellant  concedes  the  correctness  of  this  position, 
and  bases  his  attack  mainly  on  a  denial  of  the  court's  power  over  the 
subject-matter  of  the  bill,  namely,  the  appointment  of  a  receiver  for 
a  foreign  corporation.  We  shall  assume  that  the  appellant  has  suffi- 
cient standing  to  urge  this  objection;  and  in  any  event,  if  in  truth 
there  is  no  jurisdiction  of  the  subject-matter,  either  the  District  Court 
or  this  court  would  be  bound  to  take  note  of  that  fact  (however  the 
knowledge  might  be  acquired),  and  to  dismiss  the  bill  of  its  own 
motion.  Upon  this  question  we  think  the  silence  of  the  Supreme 
Court  in  Trust  Co.  v.  McGeorge  may  fairly  be  allowed  a  good  deal  of 
weight.  The  facts  there  resemble  closely  the  facts  now  before  us. 
A  New  Jersey  corporation  was  sued  by  a  New  York  plaintiff  in  the 
United  States  court  for  the  Western  district  of  Virginia.  The  cor- 
poration carried  on  business  in  Virginia,  owned  property  there,  and 
was  the  main  and  substantial  defendant,  altho  two  other  companies 
were  involved  in  the  litigation.  It  had  voluntarily  appeared  and  con- 
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sented  to  the  appointment  of  a  receiver,  and  the  effect  of  the  appear- 
ance and  answer  was  the  question  decided ;  but  the  jurisdiction  of  the 
court  over  the  subject-matter — the  appointment  of  a  receiver  for 
a  foreign  corporation  under  the  circumstances  described — was  so 
plainly  presented  on  the  surface  of  the  cause  that  we  can  scarcely  be- 
lieve it  could  have  been  overlooked.  Apparently,  although  the  right 
of  the  lower  court  to  appoint,  where  the  corporation  was  properly 
before  it  and  where  the  principal  business  and  much  of  the  property 
were  also  within  the  district,  was  not  discussed  by  the  Supreme  Court, 
no  one  questioned  the  right  either  in  the  court  below,  or  on  the  appeal. 
See,  also,  Lewis  v.  American  Naval  Stores  Co.  (C.  C.)  119  Fed.  391. 
But,  without  relying  on  the  inference  from  these  cases,  let  us  consid- 
er the  question  on  its  merits.  Under  facts  like  the  foregoing,  does 
a  District  Court  in  Pennsylvania  have  power  to  appoint  a  receiver 
for  a  foreign  corporation  ?  In  our  opinion  the  answer  should  be  yes ; 
the  reason  being  that  the  law  of  the  state  as  interpreted  by  its  highest 
tribunal  has  given  that  power  to  the  local  courts,  and  therefore  accord- 
ing to  the  established  rule  a  similar  power  may  be  exercised  by  the 
federal  courts  within  the  state.  Clark  v.  Smith,  13  Pet.  195,  10  L. 
Ed.  123 ;  and  citations  in  3  Rose's  Notes  (Rev.  Ed.)  399.  Among  the 
Pennsylvania  cases  may  be  mentioned  Bank  v.  Construction  Co., 
242  Pa.  269,  89  Atl.  76,  where  the  state  courts  exercised  jurisdiction 
over  a  New  Jersey  corporation  "with  a  principal  office  in  Philadelphia, 
engaged  largely  in  building  railroads  and  in  public  contracts,"  set- 
tled its  affairs,  and  wound  up  its  business ;  and  Blum  Bros.  v.  Girard 
Bank,  248  Pa.  148,  93  Atl.  940,  Ann.  Cas.  1916D,  609,  where  the  com- 
mon pleas  court  appointed  receivers  for  a  New  Jersey  corporation 
doing  a  mercantile  business  in  Philadelphia,  although  the  bill  averred 
that  the  corporation  was  solvent,  being  in  possession  of  assets  far  in 
excess  of  its  liabilities,  but  was  temporarily  embarrassed  by  reason  of 
a  stringent  money  market  and  other  circumstances.  In  the  latter 
case  the  Supreme  Court  maintains  the  right  to  appoint  receivers  in 
the  case  of  embarrassed  corporations  (making  no  distinction  between 
domestic  and  foreign),  and  says: 

"The  right  to  appoint  receivers  has  belonged  to  courts  of  chancery  from  a 
very  early  time  (Power  v.  Grogan,  232  Pa.  387-3W  [81  Atl.  416]).  With  us  it 
has  been  uniformly  exercised  in  cases  of  embarrassed  corporations,  and  this 
course  has  had  statutory  authority,  at  least,  since  the  Act  of  June  16,  18:^6, 
P.  L.  789  (section  13,  paragraph  V),  which  confers  on  the  courts  of  common 
pleas  the  supervision  and  control  over  corporations.  ♦  ♦  ♦  Many  of  our 
decisions  recognize  the  right  of  a  court  of  equity,  in  a  proper  case,  to  appoint 
receivers  for  a  financially  embarrassed  trading  corporation,  and,  if  it  proves 
insolvent,  to  distribute  the  assets  for  the  benefit  of  creditors  and  to  others 
ultimately  entitled  thereto." 

[4,  5]  We  think  these  references  are  enough  to  show  that  a  Penn- 
sylvania court  (and  therefore  a  federal  court  sitting  within  the  state) 
may  entertain  a  bill  to  appoint  receivers  for  a  corporation  financially 
embarrassed ;  and,  if  this  be  true,  the  District  Court  had  jurisdiction 
of  the  subject-matter  of  the  present  bill  as  well  as  of  the  defendant's 
person.  Having  thus  complete  jurisdiction  over  the  cause,  it  had  au- 
thority to  decide  all  questions  arising  therein,  and  its  rulings  can  be 
questioned  only  by  those  properly  parties  to  the  dispute.     Among 
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such  parties  we  do  not  think  the  appellant  is  to  be  reckoned.  The 
sole  ground  for  his  effort  to  interfere  is  that  he  is  a  stockholder ;  but, 
as  the  company  has  voluntarily  submitted  its  person  and  the  subject- 
matter  of  the  suit  to*a  tribunal  having  jurisdiction  in  both  respects, 
we  do  not  see  by  what  right  a  single  stockholder  relying  merely  on  that 
character  can  attack  such  valid  and  voluntary  action,  and  can  suc- 
cessfully undertake  to  conduct  the  proceeding  as  if  he  and  not  the 
company  were  the  real  defendant.  For  example,  much  of  his  argu- 
ment objects  to  the  bill  as  if  it  had  been  before  the  court  on  demurrer. 

We  do  not  think  our  conclusion  is  in  real  conflict  with  Maguire  v. 
Mortgage  Co.,  203  Fed.  858,  122  C.  C.  A.  83,  where  the  Court  of 
Appeals  for  the  Second  Circuit  recognizes  that  if  state  statutes  "pro- 
vide for  the  liquidation  of  the  affairs  of  corporations  through  receivers 
*  *  *  the  courts  within  the  appropriate  jurisdictions  may  enforce 
them."  But  no  such  statute  was  there  presented,  and  this  we  think 
sufficiently  distinguishes  the  case  now  before  us. 

The  order  of  the  District  Court  is  affirmed. 


(^  Fed.  27) 
CAMP  BIRD,  liimited,  v.  HOWBEUT,  Collector  of  Internal  Revenue. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  1,  1918.) 

No.  4939. 

1.  IlTTEBNAL   REVENUE   ^S»38 — CORPOBATION   TAXES — ADDITIONAL    ASSESSMENT 

— Recoveby. 

In  view  of  the  f^ct  that  it  was  enacted  as  part  of  the  le^slatlon  im- 
posing a  general  system  of  internal  revenue  to  meet  the  tlnanclal  bur- 
dens of  the  Civil  War,  Rev.  St.  §  3225  (Comp.  St.  1916,  §  5948).  declaring 
that,  when  a  seccmd  assessment  is  made,  in  case  of  any  list,  statement, 
or  return  which  in  the  opinion  of  the  collector  was  false  or  fraudu- 
lent, or  contained  any  understatement  or  undervaluation,  no  taxes  col- 
lected under  such  assessment  shall  be  recovered,  unless  the  list,  state- 
ment, or  return  was  not  false  or  fraudulent,  and  did  not  contain  any 
understatement  or  undervaluation,  in  its  application  to  taxes  collected 
under  Corporation  Tax  Act  Aug.  5,  1909,  c.  6,  36  Stat.  112,  does  not  au- 
thorize the  recovery  of  sums  paid  on  a  second  assessment,  where  the 
return  was  false,  but  not  fraudulent 

2.  Internal  Revenue  ^=»2 — Excise  Taxes — Authobitt  of  Congress — Uni- 

FORK. 

The  only  limitation)  on  the  power  of  Congress  in  the  imposition  of 
excise  taxes,  such  as  those  imposed  on  corporations,  is  that  they  be  uni- 
form throughout  the  United  States,  and  by  that  is  meant  a  geographical 
uniformity. 

3.  Internal  Revenue  ^=»2 — Validitt  of  Statute— Confiscation. 

Rev.  St.  §  3225  (Comp.  St.  1916,  §  5948),  relating  to  internal  revenue, 
and  forbidding  recovery  of  amounts  paid  on  a  second  assessment,  where 
the  return  was  false  or  fraudulent,  is  not  invalid  in  its  applicability  to' 
the  Corporation  Tax  Act,  for  it  does  not  destroy  uniformity  of  taxa- 
tion, applying  to  all  portions  of  the  country  alike. 

4.  Internal  Revenue  ^=>38 — EIxcise  Taxes— Corporation  Taxes. 

As  the  Corporation  Tax  Act  imposes  an  excise  tax,  and  declares  that 
all  laws  relating  to  the  collection,  remission,  and  refund  of  internal 
revenue  taxes  so  far  as  applicable  shall  apply.  Rev.  St  §  3225  (Comp. 
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St.  1916,  §  6948),  which  is  part  of  the  law  relating  to  the  refund  of  in- 
ternal revenue  taxes,  and  forbids  the  return  of  taxes  collected  on  a 
second  assessment,  where  the  return  was  false  or  fraudulent,  applies. 

6.  Intiprnal  Revenue  ^=»4— Amendment— Rjcteoactive  Effect. 

The  amendment  to  Rev.  St  §  3225  (Comp.  St  1916,  §  5948),  declaring 
that  the  section  shall  apply  to  statements  or  returns  made  in  good 
faith  regarding  the  annual  depredation  of  oil  and  gas  wells  and  mines,  is 
not  retroactive,  and  does  not  authorize  recovery  of  corporation  taxes  pre- 
viously collected  from  a  mining  company  on  a  second  assessment,  where 
the  first  return  was  false. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Jacob  Trieber,  Judge. 

Action  by  the  Camp  Bird,  Limited,  a  corporation,  against  Frank  W. 
Howbert,  as  Collector  of  Internal  Revenue.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.    Affirmed. 

George  L.  Nye,  of  Denver,  Colo.,  and  William  Story,  Jr.,  of  Ouray, 
Colo.  (W.  V.  Hodges,  of  Denver,  Colo.,  on  the  brief),  for  plaintiff  in 
error. 

John  A.  Gordon,  Asst.  U.  S.  Atty.,  of  Denver,  Colo.  (Harry  B.  Ted- 
row,  U.  S.  Atty.,  of  Denver,  Colo.,  on  the  brief),  for  defendant  in 
error. 

Before  GARLAND,  Circuit  Judge,  and  AMIDON  and  MUNGER, 
District  Judges. 

MUNGER,  District  Judge.  This  action  was  brought  by  plaintiff  in 
error,  hereafter  called  plaintiff,  against  defendant  in  error,  as  collector 
of  internal  revenue  of  the  United  States  for  the  district  of  Colorado, 
hereafter  called  defendant.  The  object  of  the  action  was  to  recover 
sums  of  money  that  plaintiff  had  paid  to  defendant  as  an  internal 
revenue  tax.  A  jury  was  waived,  and  the  trial  court  entered  judg- 
ment upon  special  findings  of  facts,  dismissing  plaintiff's  action. 

Briefly  stated,  the  court  found  that  the  plamtiff  was  the  owner  of 
valuable  and  productive  mining  property  in  Colorado,  after  the  year 
1902,  and  that  it  made  a  return  for  each  of  the  years  1909,  1910,  and 
1911  to  the  collector  of  internal  revenue,  purporting  to  set  forth  its 
income  for  each  of  those  years,  under  the  provisions  of  the  act  of  Con- 
gress approved  August  5,  1909  (36  Stat.  112,  c.  6),  relating  to  an  excise 
tax  on  corporations.  In  these  returns  the  plaintiff  stated  the  items 
of  charge  and  credit  and  the  net  annual  income  which  it  considered 
subject  to  the  tax.  The  Commissioner  of  Internal  Revenue  found  that 
deductions  claimed  in  each  of  these  returns  had  been  overstated,  and 
that  the  amount  subject  to  the  tax  had  been  understated,  and  made 
additional  assessments  against  the  plaintiff  and  notified  it  of  his  ac- 
tion. The  plaintiff,  under  protest,  paid  the  additional  taxes  levied.  An 
application  to  the  Commissioner  of  Internal  Revenue  for  an  abate- 
ment of  the  additional  tax  was  denied  by  the  Commissioner,  and  this 
action  was  then  begun.  While  the  court  found  that  the  plaintiff  had 
understated  its  net  income  upon  which  it  was  required  to  pay  the  ex- 
cise tax,  it  was  further  found  that  the  understatement  was  not  made 
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fraudulently,  knowingly,  willfully,  nor  for  the  purpose  of  defrauding 
the  United  States,  but  was  made  in  good  faith  and  with  the  belief  that 
the  figures  presented  stated  the  iacts.  The  only  question  in  the  case 
is  whether  the  judgment  is  supported  by  these  findings. 

[1]  Section  3225  of  the  Revised  Statutes  (Ccmip.  St.  1916,  §  5948), 
as  it  existed  at  the  time  these  taxes  were  levied  and  collected,  was  as 
follows : 

**When  a  second  assessment  Is  made  in  case  of  any  list,  statement,  or  re- 
turn, which  in  the  opinion  of  the  collector  or  deputy  collector  was  false  or 
fraudulent,  or  contained  any  nnderstatemeut  or  undervaluation,  no  taxes  col- 
lected under  such  assessment  shall  be  recovered  by  any  suit,  unless  it  is 
proved  that  the  said  list,  statement,  or  return  was  not  false  nor  fraudulent, 
and  did  not  contain  any  understatement  or  undervaluation." 

It  is  contended  that  this  section  was  meant  to  be  applied  only  to 
those  who  intentionally  made  false  statements  or  undervaluations,  be- 
cause when  this  act  was  passed  an  accurate  statement  of  the  facts 
required  in  returns  by  taxpayers  could  be  made,  whereas  returns  under 
the  corporation  tax  law  necessarily  must  be  estimates. 

By  the  acts  of  Congress  approved  June  30,  1864  (13  Stat.  223,  c. 
173),  as  amended  and  supplemented  by  the  acts  of  Congress  of  March 
3,  1865  (13  Stat.  469,  c.  78),  of  July  13,  1866  (14  Stat.  98,  c  184), 
and  March  2,  1867  (14  Stat.  471,  c.  169),  a  general  system  of  internal 
revenue  was  provided  to  meet  the  financial  burdens  imposed  by  the  Civil 
War.  Taxes  were  imposed  generally  upon  property,  occupations,  in- 
dustries, and  incomes.  Many  classes  of  persons  subject  to  taxation 
were  required  to  make  sworn  lists  or  returns  of  property  subject  to 
the  tax.  The  values  of  property  were  to  be  reported  and  amounts 
of  net  income,  and  the  accurate  statement  of  many  of  the  items  re- 
quired were  quite  as  difficult  as  the  ascertainment  of  the  required 
items  under  the  present  corporation  tax.  Section  14  gave  the  assessor 
power  to  summon  a  declarant  and  to  examine  him  and  his  books,  if  in 
his  opinion  the  return  was  either  false  or  fraudulent,  or  contained  any 
understatement  or  undervaluation.  If  the  return  was  false  or  fraudu- 
lent, the  assessor  was  required  to  increase  the  tax  by  100  per  cent.  An 
unexcused  neglect  or  refusal  to  make  or  to  verify  a  list  was  penalized 
by  the  addition  of  50  per  cent,  to  the  tax.  By  section  20  the  assessor 
was  empowered  to  fix  the  amount  of  additional  tax  to  be  paid,  when 
there  had  been  an  omission,  understatement,  undervaluation,  or  false 
or  fraudulent  statement.  Section  44  authorized  the  Commissioner  of 
Internal  Revenue  to  refund  excessive  taxes  collected,  and  to  repay  to 
collectors  amounts  recovered  in  court  against  them  for  taxes  collected 
by  them,  but  provided  that  no  taxes  should  be  recovered,  refunded,  or 
paid  back,  where  a  second  assessment  had  been  made  because  the  first 
list  had  been,  in  the  opinion  of  the  assessor,  either  false,  fraudulent,  or 
contained  any  understatement  or  undervaluation,  unless  it  was  proved 
that  the  return  was  not  false  or  fraudulent,  or  did  not  contain  any 
understatement  or  undervaluation. 

The  substance  of  these  enactments  has  continued  in  force  ever  since. 
See  Rev.  St.  §§  3173,  3176,  3182,  3220,  3225 ;  U.  S.  Comp.  Stats.  Ann. 
§§  5896,  5899,  5904,  5944,  5948.    They  evince  a  discriminating  use  of 
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terms  as  between  false  and  fraudulent  returns  and  those  that  contain 
only  an  understatement  or  valuation,  and  provide  remedies  and  penal- 
ties apportioned  to  the  several  delinquencies.  The  mere  undervalua- 
tion or  understatement  in  a  return  is  made  a  basis  for  summoning  the 
delinquent  to  appear  and  be  exaftiined,  and  a  basis  also  for  imposing 
an  additional  assessment,  and  prevents  the  Commissioner  of  Internal 
Revenue  from  making  a  refund  or  remission  of  taxes.  The  further 
provision  found  in  section  3225  of  the  Revised  Statutes,  denying  re- 
covery by  suit  of  any  tax  imposed  under  a  second  assessment,  be- 
cause in  the  opinion  of  the  collector  or  his  deputy  the  former  return 
was  false  or  fraudulent,  or  contained  an  understatement  or  under- 
valuation, unless  it  is  proved  that  the  prior  list  was  not  false  nor  fraud- 
ulent, nor  contained  any  understatement  or  undervaluation  is  in  har- 
mony with  these  provisions,  and  manifests  the  intention  of  Congress 
that  no  recovery  may  be  had  although  the  undervaluation  or  under- 
statement was  made  unintentionally.  See  BergdoU  v.  Pollock,  95  U. 
S.  337, 24  L.  Ed.  512. 

[2,  3]  The  proposition  is  advanced  that  this  construction  of  section 
3225  renders  it  violative  of  the  Constitution,  as  it  would  result  in  the 
confiscation  of  plaintiff's  property.  It  is  well  settled  that  this  cor- 
poration tax  act  imposed  an  excise  tax,  and  the  only  limitation  on  the 
power  of  Congress  in  the  imposition  of  excise  taxes  is  that  they  shall 
be  uniform  throughout  the  United  States.  United  States  v.  Singer,  15 
Wall.  Ill,  121,  21  L.  Ed.  49;  Pacific  Insurance  Co.  v.  Soule,  7  Wall. 
433,  446,  19  L.  Ed.  95.  By  this  a  geographical  uniformity  is  meant. 
•  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed. 
389,  Ann.  Cas.  1912B,  1312.  The  provisions  laying  an  additional  tax 
proportionate  to  the  property  omitted  from  the  list,  on  all  who  make 
any  understatement  or  undervaluation,  operates  uniformly  on  all  of 
that  class  of  persons  wherever  found,  and  hence  was  within  the  power 
of  Congress.  The  refusal  of  a  right  of  action  to  recover  such  taxes, 
unless  proof  is  made  that  there  was  no  understatement  or  undervalu- 
ation, is  likewise  within  the  scope  of  the  legislative  power. 

[4]  It  is  claimed  that  section  3225,  Rev.  St.,  does  not  apply  to  the 
suit  for  the  recovery  of*  taxes  collected  under  the  corporation  tax  of 
1909.  This  section  applies  to  internal  revenue  taxes  generally  and  the 
corporation  tax  is  one  embraced  in  that  class.  In  addition  the  cor- 
poration tax  law  contained  a  clause  as  follows  (page  951,  Supp.  to  U. 
S.  Comp.  Stats.  1911): 

"All  laws  relating  to  the  collection,  remission,  and  refund  of  Internal 
revenue  taxes,  so  far  as  applicable  to  and  not  Inconsistent  with  the  provisions 
of  this  section,  are  hereby  extended  and  made  applicable  to  the  tax  imposed 
by  this  section." 

We  think  that  section  3225,  Rev.  Stats.,  is  a  part  of  the  laws  relating 
to  the  refund  of  internal  revenue  taxes,  as  section  3220,  Rev.  St, 
provides  that  the  Commissioner  of  Internal  Revenue  is  authorized  to 
refund  to  the  collector  any  amount  that  may  be  recovered  against  him 
in  any  court  for  any  internal  taxes  collected  by  him. 

[5]  Plaintiff  also  contends  that  the  judgment  is  erroneous  because, 
after  final  judgment  was  entered  in  this  case,  Congress  enacted  an 
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amendment  to  section  3225,  Rev.  St.,  which  reads  (page  6984,  6  U.  S. 
Ownp.  Stats.  Ann.) : 

"  •  •  •  But  this  section  shall  not  apply  to  statements  or  returns  made  or 
to  be  made  in  ji^ood  faith  under  the  laws  of  the  United  States  regarding  annual 
depreciation  of  oil  or  gas  wells  and  mines." 

This  statute  does  not  purport  to  be  retroactive  in  its  operation,  and 
hence  cannot  affect  the  judgment  in  this  case.  This  disposes  of  all 
questions  that  require  consideration. 

The  judgment  will  be  affirmed. 


(249  Fed.  31) 
CBOCKER  V.   INGERSOLL  ENGINEERING   &  CONSTRUCTING   CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  11,  1918.) 

No.  8062. 

1.  Deeds  ^=»173 — ^Restriction s—Eivfobcement. 

Where  a  grantor  subdivided  liis  lands  and  disposed  of  them  to  nu- 
merous grantees,  and  the  several  deeds  all  contained  a  restrictive  cove- 
nant in  the  nature  of  a  condition  subsequent,  allowing  the  grantor  to  re- 
enter in  event  of  breadi,  the  restriction  must  be  deemed  for  the  benefit 
of  the  several  grantees,  and  can  be  enforced  by  them,  though  the  gran- 
tor had  lost  his  right  of  re-entry. 

2.  Injunction  ^=s>62(1) — Rebtbictivb  Covenants. 

Injunction  is  an  appropriate  remedy  to  enforce  a  restrictive  covenant 
imposed  on  lands  by  the  common  grantor  for  the  benefit  of  his  several 
grantees. 

3.  Deeds  ^=»176 — Restrictions — Enforcement. 

The  running  of  limitations  against  the  right  of  a  grantor  to  enforce 
a  restrictive  covenant  in  the  nature  of  a  condition  subsequent  does  not 
show  that  the  grantee  had  freed  his  property  from  the  incumbrance 
of  the  restriction,  where  it  was  enforceable  by  other  grantees  of  the  same 
grantor,  whose  number  exceeded  100,  for  limitations  available  against 
the  grantor  might  well  not  be  available  against  all  the  grantees  or 
their  successors. 

4.  Vendor  and  Purchaser  ^=>138 — Title — Knowledge  by  Purchaser. 

Though  the  purchaser  relied  on  its  own  title  examination  when  it 
contracted,  and  there  was  no  fraud  or  misleading  by  the  vendor,  yet 
an  action  for  damages  on  account  of  the  vendor's  inability  to  convey 
title  as  agreed  cannot  be  defeated,  unless  the  purchaser  Isnew  of  the 
particular  defect  when  it  contracted. 

5.  Vendor  and  Purchaser  ^=>351(10) — ^Damages— Interest  and  Rental. 

Where  a  vendor's  title  proved  defective,  the  purchaser,  who  had  been 
admitted  into  possession,  should  not  be  allowed  to  recover  interest  on 
purchase-money  payments,  without  being  charged  with  the  rental  value 
of  the  premises  while  it  had  possession. 

6.  Afpbal  and  Ebror  ^==>269,  719(9)— Review— Assignment  of  Error. 

Where,  in  an  action  by  a  purchaser  for  damages  on  account  of  the 
Tendor*s  inability  to  convey  title  as  agreed,  there  was  an  error  in 
favor  of  the  purchaser  in  the  assessment  of  damage,  such  error,  not 
having  been  assigned,  will  not  be  considered,  under  rule  11  (198  Fed. 
xxii,  115  C.  C.  A.  xxii);  it  appearing  that  it  was  more  than  counter- 
balanced by  reason  of  the  vendor's  forfeiture  of  improvements  placed 
on  the  premises  by  the  purchaser. 
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7.  Action  ^s»53(2) — Splitting  Cause  of  Action. 

Where  a  purchaser,  after  being  admitted  into  possession,  defaulted* 
and  the  vendor  forfeited  the  contract,  such  purchaser,  having  recovered 
damages  on  account  of  the  vendor's  inability  to  convey  the  title  as  agreed, 
cannot  thereafter  recover  on  account  of  improvements  which  It  placed 
on  the  premises,  for  a  cause  of  action  cannot  be  split. 

8.  Equity  <g=»65(2) — Equitable  Relief— Riqiit  to. 

Where  a  purchaser  of  land,  having  been  admitted  Into  possession,  de- 
faulted in  payment  and  allowed  the  vendor  to  forfeit  the  contract,  with- 
out informing  him  as  to  the  trouble  with  the  title,  such  purchaser  is 
not  entitled  to  equitable  aid  on  account  of  improvements  placed  on  the 
premises,  which  by  reason  of  the  forfeiture  became  the  property  of  the 
vendor. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  T.  Tuttle,  Judge. 

Action  by  the  Ingersoll  Engineering  &  G)nstructing  Company 
against  Martin  Crocker.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Martin  Crocker,  of  Mt.  Clemens,  Mich.  (F.  D.  Eaman,  of  Detroit, 
Mich.,  of  counsel),  for  plaintiff  in  error. 

Gifford  K.  Wright,  of  Pittsburgh,  Pa.,  and  Fritz  L.  Radford,  of 
Detroit,  Mich.  (McKee,  Mitchell  &  Alter,  of  Pittsburgh,  Pa.,  of  coim- 
sel),  for  defendant  in  error. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

PER  CURIAM.  A  general  statement  of  the  facts  here  involved 
will  be  found  in  our  opinion  in  Ingersoll  Co.  v.  Crocker,  228  Fed.  844, 
143  C.  C.  A.  242,  and  need  not  be  here  repeated.  After  that  opinion 
was  filed,  the  suit  at  law  therein  referred  to  proceeded  to  trial  in  the 
court  below,  resulting  in  a  judgment  which  awarded  to  the  Ingersoll 
Company  the  purchase  money  it  had  paid  Crocker,  and  interest,  and 
from  that  judgment  the  present  writ  of  error  is  prosecuted. 

[1,  2]  1.  A  re-examination  of  the  chief  and  underlying  meritorious 
question  has  not  convinced  us  that  it  was  mistakenly  decided  upon 
the  former  hearing.  It  is  true  that  the  restrictive  provision  was  not, 
in  form,  a  covenant,  but  was  distinctly  a  condition  subsequent;  and 
it  may  well  be  that  the  right  to  forfeiture  or  re-entry  for  breach  of 
that  condition  has  been  lost  by  the  grantor  and  his  heirs.  However, 
this  deed  cannot  be  considered  by  itself;  there  were  about  120  of 
them,  made  at  about  the  same  time,  in  identical  form  and  covering 
practically  all  the  property  in  the  vicinity ;  and  we  have  no  doubt  that 
they  constituted,  in  substance  and  effect,  and  at  least  in  equity,  an 
agreement  between  the  grantor  and  each  grantee,  and  for  the  benefit 
of  all  other  similar  grantees,  that  the  restrictions  should  be  maintained 
in  that  vicinity ;  nor  that  this  parcel,  and  each  of  the  others,  was  bur- 
dened with  what  was,  in  effect,  a  negative  easement  for  the  benefit  of 
adjacent  parcels ;  nor  that,  at  the  least,  the  owners  of  other  parcels 
out  of  the  same  tract  might  have  injunctive  relief  against  a  breach 
of  the  restriction ;  nor  that  this  was  a  burden  which,  while  it  existed, 
made  the  title  unmarketable.    Lowrie,  J.,  in  Clark  v.  Martin,  49  Pa. 
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289, 297;  Bigelow,  J.,  in  Whitney  v.  Union  Co.,  11  Gray  (Mass.)  359, 
363,  71  Am.  Dec.  715;  Cooley,  J.,  in  Watrous  v.  Allen,  57  Mich.  362, 
367, 24  N.  W.  104,  58  Am.  Rep.  363. 

2.  Upon  the  former  hearing,  it  was  not  apparent  to  us  how  it  could 
be  sufficiently  shown  by  way  of  defense  to  the  suit  at  law  that  there 
had  been  such  an  adverse  user  as  to  destroy  the  effect  of  the  condition, 
in  view  of  the  fact  that  the  grantees,  or  their  heirs  and  assigns,  of  all 
the  other  parcels  beneficially  affected  were  not  parties  to  that  suit ; 
but  there  are  cases  where  title  by  adverse  possession  may  be  so  clearly 
established,  even  in  a  suit  to  which  possible  claimants  are  not  parties, 
that  the  marketability  of  the  title  is  thereby  established  (Barnard  v. 
Brown,  112  Mich.  452,  70  N.  W.  1038,  67  Am.  St.  Rep.  432;  Pratt  v. 
Eby,  67  Pa.  396) ;  and  we  therefore  left  this  question  for  trial  in  the 
suit  at  law,  to  be  dealt  with  as  the  proofs  there  might  justify. 

[3]  3.  The  use  of  this  parcel  for  a  considerable  number  of  years 
for  a  planing  mill  was  clearly  proved ;  but  even  if  we  assume  that  this 
use  was,  as  matter  of  law,  a  breach  of  the  condition,  and  that  the 
proofs  in  this  case  show  that  it  continued  for  15  years,  that  would 
not  have  justified  a  verdict  for  Crocker.  There  were  more  than  100 
parties  who  were  entitled  to  dispute  these  claims  of  fact,  and  disprove 
them  if  possible,  and  there  is  a  high  probability,  if  not  certainty,  that 
among  so  many  parties  there  will  be  some  against  whom  the  statute  of 
limitations  or  the  equivalent  rules  of  laches  or  abandonment  could  not 
be  running  because  such  parties  were  not  sui  juris  or  not  within  the 
country.  It  must  be  evident  that  there  is  not  a  mere  possibility,  but 
a  real  and  ^bstantial  probability,  that  the  validity  of  the  title  de- 
pends upon  the  verdict  of  a  future  jury  upon  a  disputed  question  of 
fact.  Simis  v.  McElroy,  160  N.  Y.  156,  163,  54  N.  E  674,  73  Am. 
St.  Rep.  673 ;  Carolan  v.  Yoran,  104  App.  Div.  488,  93  N.  Y.  Supp. 
935,  937;  cases  cited  in  32  Cyc.  1462. 

4.  There  was  only  one  way  to  clear  the  title — by  bill  in  equity 
against  all  parties  in  interest.  Alpha  Co.  v.  Shirk  (C.  C.  A.  7)  227 
Fed.  966,  972,  142  C.  C.  A.  424.  If  Crocker  had  promptly  moved  for 
this  remedy  as  soon  as  he  knew  the  situation,  possibly  a  way  might 
have  been  found  to  hold  matters  in  statu  quo  until  he  could  get  that 
relief ;  but  several  years  have  elapsed,  and  it  is  now  too  late  to  con- 
sider any  such  course. 

[4]  5.  The  facts,  clearly  proved,  that  there  was  no  fraud  or  mis- 
leading by  Crocker,  and  that  the  vendee  relied  on  its  own  title  exam- 
ination when  it  made  the  contract,  cannot  avail  to  defeat  the  action. 
This  is  not  a  suit  for  rescission,  it  is  for  the  damages  flowing  from 
Crocker's  inability  to  convey  the  title  he  promised.  Only  if  the  ven- 
dee knew  of  this  very  defect  when  it  made  the  contract  could  we 
justify  the  conclusion  of  waiver. 

[5-8]  6.  It  is  claimed  that  the  Ingersoll  Company  recovered  inter- 
est upon  its  purchase-money  payments  and  was  not  charged  with  the 
rental  value  of  the  premises  while  it  had  possession.  This  would  seem 
to  be  error.  Warvelle  on  Vendors  (2d  Ed.)  p.  229.  However,  if  the 
point  was  fairly  brought  to  the  attention  of  the  trial  court,  which 
we  doubt,  it  was  not  properly  saved  by  exception  and  assignment 
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of  error;  and  we  are  not  inclined  to  notice  it  under  rule  11  (198 
Fed.  xxii,  115  C.  C.  A.  xxii)  because  any  prejudice  therefrom  is 
at  least  counterbalanced  by  the  situation  which  has  resulted  re- 
garding the  improvements  which  were  placed  upon  the  land  by  the 
IngersoU  Company  and  which,  by  the  forfeiture  of  the  title,  have  be- 
come Crocker's  property.  The  IngersoU  Company  can  have  no  re- 
maining right  to  recover  therefor,  either  at  law  or  in  equity,  because 
their  value  was  a  part  of  its  damages  which  it  had  the  right  to  recover, 
if  anywhere,  in  this  action,  and  a  cause  of  action  cannot  be  split  by 
pleading  only  a  part  of  it,  whether  the  imperfect  pleading  be  purpose- 
.  f  ul  or  inadvertent ;  and,  more  specifically,  the  IngersoU  Company  can- 
not recover  therefor  in  the  equity  suit,  both  because  that  is  limited  by 
the  effect  of  our  previous  mandate  and  because  the  conduct  of  the 
IngersoU  Company,  in  leading  Crocker  to  forfeit  the  contract  without 
letting  him  know  what  the  trouble  with  the  title  was,  forbids  a  court 
of  equity  to  give  it  any  help. 

7.  The  other  assignments  do  not  present  any  matters  sufficiently 
controlling  to  justify  discussion. 
The  judgment  is  affirmed. 


(249  Fed.   34) 

HENDRIKSON  et  al.  v.  UNITED   STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  3,  1918.) 

No.  1546. 

Criminal  Law  ^s»631(4) — ^Tbial — Service  op  List  op  Jubobs — ^Rulbs  of 

COUBT. 

It  is  within  the  powers  of  a  District  CJourt  to  make  and  enforce  a 
rule  prohibiting  the  disclosure  of  names  of  Jurymen  drawn  for  a  term 
to  any  party  prior  to  two  days  before  the  beginning  of  the  term,  an.l 
such  rule  may  be  enforced  in  criminal  cases,  where  the  offense  Is  less 
than  capital. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Criminal  prosecution  by  the  United  States  against  F.  L.  Hendrikson 
and  C.  H.  Hendrikson.  Judgment  of  conviction,  and  defendants  bring 
error.    Affirmed. 

W.  Turner  Logan,  of  Charleston,  S.  C,  for  plaintiffs  in  error. 

J.  Waties  Waring,  Asst.  U.  S.  AUy.,  of  Charieston,  S.  C.  (Francis  H^ 
Weston,  U.  S.  Atty.,  of  Charleston,  S.  C,  on  the  brief),  for  the  United 
States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  Plaintiffs  in  error,  hereinafter  called  de- 
fendants, were  convicted  in  the  EKstrict  Court  for  the  Eastern  Dis- 
trict of  South  Carolina  of  stealing  a  quantity  of  zinc  blocks,  copper 
wire,  and  other  articles,  the  property  of  the  United  States.    The  first 
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and  principal  question  raised  by  the  assignments  of  error  is  this: 
Some  five  days  before  the  opening  of  the  term  at  which  defendants 
were  to  be  tried,  their  counsel  applied  to  the  clerk  for  a  list  of  the 
jurors  who  had  been  drawn  and  summoned.  This  request  was  re- 
fused by  the  clerk  in  obedience  to  a  rule  of  the  District  Court  which 
forbids  disclosure  of  the  names  of  jurymen  "to  any  party  whomsoevy 
(save  to  the  marshal  of  the  court  to  be  summoned)  pri(5r  to  two  entire 
days  before  the  first  day  on  which  any  term  or  postponed  term  is  to 
be  holden  whereat  such  jurors  should  serve."  When  the  case  was 
called  for  trial,  counsel  moved  for  a  continuance,  because  the  jury 
list  had  been  refused,  and  the  motion  was  denied. 

We  put  aside  as  imimportant  in  this  case  the  government's  conten- 
tion that  the  denial  of  a  continuance  was  discretionary,  and  therefore 
not  subject  to  review,  and  that  defendants  are  not  shown  to  have  been 
prejudiced  in  any  way  by  failure  to  get  the  jury  list  when  requested. 
It  is  enough  to  say  that  the  motion  was  not  addressed  primarily  to  the 
discretion  of  the  court,  but  involved  rather  the  assertion  that  defend- 
ants had  been  denied  a  right  to  which  they  were  entitled,  and  the  opin- 
ion of  the  learned  District  Judge  shows  that  it  was  so  regarded  and 
decided.  Moreover,  if  defendants  had  the  right  to  be  furnished  with 
the  list  of  jurors  at  the  time  application  was  made  therefor,  the  pre- 
sumption would  be  indulged  that  they  were  prejudiced  by  its  refusal. 

The  controlling  question,  as  we  conceive,  is  the  question  of  the 
power  of  the  court  to  make  and  enforce  the  rule.  Does  it  take  away 
or  abridge  any  substantial  right,  constitutional  or  otherwise,  secured 
to  defendants  and  those  in  like  situation?  There  is  no  federal  statute 
of  direct  application.  Section  1033  of  the  Revised  Statutes  (Comp. 
St.  1916,  §  1699)  provides  in  substance  that  a  copy  of  the  indictment 
and  a  list  of  the  jury  shall  be  furnished,  at  least  three  entire  days  be- 
fore his  trial,  to  a  person  indicted  for  treason,  and  at  least  two 
entire  days  before  his  trial  to  a  person  indicted  for  any  other  capital 
offense.  As  this  is  the  only  provision  on  the  subject,  it  would  seem  to 
follow,  on  the  principle  that  inclusion  of  one  is  exclusion  of  another, 
that  if  the  indictment  be  for  a  crime  of  lesser  degree  the  jury  list 
cannot  be  required  and  need  not  be  furnished  in  advance  of  the  trial. 
In  United  States  v.  Van  Duzee,  140  U.  S.  169,  page  173,  11  Sup.  Ct. 
758,  page  760  [35  L.  Ed.  399],  this  was  apparently  assumed  to  be  the 
settled  rule  of  law,  as  it  is  incidentally  remarked  in  the  opinion : 

"Nor  Is  he  entitled  to  a  list  of  witnesses  and  Jurors." 

In  the  Shelp  Case,  81  Fed.  694,  697,  26  C.  C.  A.  570,  573,  it  is  said : 

"If  the  indictment  is  not  for  a  capital  offense,  the  defendant  is  not  en- 
titled, as  a  matter  of  right,  to  a  list  of  witnesses  or  Jurors." 

The  general  doctrine  is  stated  in  Pointer  v.  United  States,  151  U.  S. 
396,  407,  14  Sup.  Ct.  410,  414  (38  L.  Ed.  208),  as  follows: 

"In  respect  to  the  qualifications  and  exemptions  of  Jurors  to  serve  In  the 
courts  of  the  United  States,  the  state  laws  are  controlHng.  But  Confess 
has  not  made  the  laws  and  usages  relating  to  the  designation  and  impanel- 
ing of  jurors  in  the  respective  state  courts  applicable  to  the  courts  of  the 
United  States,  except  as  the  latter  shall  by  general  standing  rule  or  by 
special  order  in  a  particular  case  adopt  the  state  practice  in  that  regard. 


Digitized  by  VjOOQIC 


96  161  C.  0.  A.  RBPORTS 

•  •  •  In  the  absence  of  snch  a  rule  or  order,  •  •  •  the  mode  of 
designating  and  impaneling  Jurors  for  the  trial  of  cases  in  the  courts  of  the 
United  States  is  within  the  control  of  those  courts,  subject  only  to  the  re- 
strictions Congress  has  prescribed,  and  also  to  such  limitations  as  are  recog- 
nized by  the  settled  principles  of  criminal  law  to  be  essential  in  securing 
impartial  Juries  for  the  trial  of  offenses." 

This  declaration  covers  the  instant  case  and  leaves  practically  noth- 
ing to  be  said.  The  necessary  implication  is  that  the  rule  under 
review  was  within  the  power  of  the  District  Court  and  that,  so  far 
from  taking  away  any  right  possessed  by  defendants,  it  served  rather 
to  grant  a  privilege  which  otherwise  they  could  not  assert.  It  is  need- 
ful only  to  add  that  nothing  appears  in  the  record  before  us  to  suggest 
that  this  power  has  been  unwisely  or  improperly  exercised. 

The  remaining  assignments  of  error  are  based  upon  certain  instruc- 
tions to  the  jury,  including  those  that  were  refused  in  the  form  re- 
quested by  defendants.  We  have  carefully  examined  these  contentions 
without  finding  any  of  them  of  sufficient  merit  to  require  extended  dis- 
cussion. Complaint  is  made  that  defendants  were  prejudiced  by  the 
statement  that  "the  charge  in  this  case  against  them  is  intensified  by 
the  fact  that  both  are  employes  of  the  government,"  with  some  am- 
plifying comment.  But  the  fact  had  repeatedly  appeared  in  testi- 
mony and  was  wholly  undisputed.  It  was  alluded  to  by  the  trial  judge 
as  an  aggravating  circumstance,  if  defendants  were  guilty;  but  he 
took  care  to  explain  that  it  did  not  enter  into  the  consideration  of 
whether  or  not  they  were  guilty,  and  made  this  plain  by  saying: 

"They  are  to  be  Judged  by  the  same  rules  of  testimony  which  would  ap- 
ply to  any  one;  that  is  to  say,  that  the  testimony  sufficient  to  establish  their 
guilt  must  be  as  strong  as  in  analogous  cases  would  be  the  case  for  the 
charge  against  another." 

In  short,  we  are  not  persuaded  that  the  instruction  here  referred  to 
was  misleading  or  otherwise  harmful. 

The  explanation  of  what  was  meant  by  "reasonable  doubt"  is  al- 
leged to  involve  an  erroneous  statement  of  the  law;  but  the  argument 
is  quite  unconvincing.  Indeed,  the  definition  of  this  term  by  the 
learned  district  judge  is  practically  identical  with  the  definition  approv- 
ed by  the  Supreme  Court  in  Hopt  v.  Utah,  120  U.  S.  430,  7  Sup.  Ct. 
614,  30  L.  Ed.  708,  in  which  the  subject  of  reasonable  doubt  is  dis- 
cussed at  some  length. 

Of  the  remaining  instructions  to  which  exception  was  taken  we  deem 
it  sufficient  to  say  that  they  were  warranted  by  the  facts  developed  at 
the  trial  or  were  proper  illustrations  of  the  applicable  principles  of 
law.  We  are  satisfied  that  defendants  have  had  a  fair  and  impartial 
trial,  and  the  judgment  of  conviction  should  be  affirmed 
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^49  Fed.  37) 

BANK  OF  COMMERCE  ▼.  BBOWN. 

(GIrcoit  Court  of  Appeals,  Fourth  Circuit.    January  8,  1918.) 

Na  1562. 

L  BANKBtTPTCT  ^S»303(3) — YOIDABUB  PBBFBBENOK — ^BVIDENOB. 

Evidence  considered,  and  held  insufficient  to  support  a  finding  that  a 
bank,  at  the  time  it  discounted  the  note  of  a  bankrupt  secured  by  col- 
lateral, from  the  proceeds  of  which  note  the  bankrupt  paid  a  prior  un- 
secured note  for  a  smaller  amount,  receiving  the  remainder  in  cash,  had 
reasonable  cause  to  believe  that  the  bankrupt  was  Insolvent,  so  as  to 
render  the  transaction  voidable  as  a  preference. 

2L  Bahkbuptct   «=»166(4)-'yoiDABix   PsKnEBBNOB — Bkasonabub   Cause   to 
Beuzvk  Dkbtob  Insolvent. 

The  burd^i  is  upon  a  trustee  to  prove  that  a  creditor  had  reasonable 
cause  to  believe,  at  the  time  of  taking  security  from  the  bankrupt,  that 
he  was  insolvent,  and  that  the  security  would  effect  a  preference;  and 
it  is  not  sufficient,  under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  60,  els. 
"b,"  "c,"  30  Stat  582  (Comp.  St.  1916,  |  9644),  that  the  creditor  may  have 
had  a  suspicion  as  to  the  debtor's  solvency,  but  he  must  have  had  knowl- 
edge of  facts  calciilated  to  produce  a  belief  of  his  insolvency  in  the 
mind  of  an  ordinarily  intelligent  man. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  South  Carolina,  at  Greenville,  in  Bankruptcy ;  Joseph 
T.  Johnson,  Judge. 

In  the  matter  of  A.  J.  Dillard,  bankrupt.  From  an  order  sustaining 
the  objection  of  J.  Hertz  Brown,  trustee,  to  the  claim  of  the  Bank  of 
Q)mmerce  to  certain  security,  the  latter  appeals.    Reversed. 

John  Gary  Evans,  of  Spartanburg,  S.  C.  (I.  A.  Phifer,  of  Spartan- 
burg, S.  C,  on  the  brief),  for  appellant. 
J.  C.  Otts,  of  Spartanburg,  S.  C,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

KNAPP,  Circuit  Judge.  [1J  The  controUinc^  question  in  this  case 
lies  within  narrow  Irniits.  On  December  2,  1915,  the  Bank  of  Com- 
merce, appellant  herein,  held  notes  to  the  amount  of  about  $1,500, 
signed  or  indorsee!  by  A.  J.  Dillard,  who  was  adjudicated  bankrupt 
within  four  months  thereafter.  On  the  date  named,  the  bank  dis- 
counted Dillard's  note  for  $2,500,  placing  to  his  credit  the  proceeds, 
less  what  was  due  on  the  old  notes,  which  were  surrendered.  To  se- 
cure the  payment  of  this  note,  Dillard  gave  the  bank  a  note  of  the  same 
amount,  made  by  his  son,  S.  B.  Dillard,  and  one  Bomar,  which  note 
was  secured  by  mortgage  on  certain  real  estate  and  is  the  note  in  con- 
troversy. The  trustee  in  bankruptcy  having  disputed  the  bank's  claim 
to  this  security,  on  the  ground  that  it  was  a  voidable  preference,  the 
issue  was  tried  in  the  court  below,  and  a  decree  entered  to  the  effect 
that  the  bank  could  hold  the  collateral  as  security  for  the  additional 
money  loaned  when  the  $2,500  note  was  discounted,  but  not  for  the 
pre-existing  debt,  and  that  the  balance  of  the  collateral,  after  payment 
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of  the  amount  advanced  when  it  was  pledged,  must  be  turned  over  to 
the  trustee.    The  bank  appeals. 

The  sole  basis  of  this  decision,  as  the  decree  discloses,  was  the 
testimony  of  a  Mr.  Cantrell,  who  was  a  member  of  the  loan  committee 
of  the  bank  at  the  time  of  the  transaction.  His  entire  statement,  so 
far  as  material,  appears  in  the  record  as  follows: 

*'Q.  Your  idea  in  making  this  additional  loan  was  to  secnre  what  he  al- 
ready owed  you?  A-  That  note  was  due,  and  he  said  it  didn't  suit  him  to 
take  it  up,  and  he  gave  us  a  $2,500  note  he  held  against  Mr.  Bomar,  and  took 
up  the  $1,500  note,  and  I  think  we  gave  him  $1,000  in  money.  Q.  You  ccm- 
sidered  the  note  perfectly  good?  A.  Sure  did.  Q.  How  did  you  consider  the 
notes  you  already  had?  A.  Well,  we  didn't  see  any  chance  of  collecting  th^n. 
Q.  You  took  this  additional  note  for  what  you  thought  you  were  in  danger  of 
losing?  A.  That's  my  idea.  Q.  From  what  you  have  heard,  you  thought  you 
were  in  pretty  grave  danger  of  losing?    A.  Well,  we  were  uneasy." 

It  will  be  observed  that  no  fact  or  circumstance  is  mentioned  by 
Cantrell,  and  no  reason  given  by  him  for  any  opinion  or  belief  he 
may  have  had  respecting  the  financial  condition  of  Dillard;  nor  was 
this,  belief  or  opinion,  if  his  state  of  mind  may  be  so  described,  com- 
municated to  any  officer  or  director  of  the  Imnk.  In  point  of  fact, 
there  was  no  meeting  of  the  loan  committee  to  pass  upon  the  discount 
of  Dillard's  note;  but  each  member  was  separately  consulted  and 
gave  his  assent.  Moreover,  the  president  of  the  bank,  its  cashier, 
and  another  member  of  the  loan  committee,  all  testified  in  substance 
that  they  had  no  reason  to  suppose  that  Dillard  was  insolvent;  and 
the  learned  District  Judge  says  he  was  satisfied  that  their  testimony 
was  true.  There  was  also  testimony  to  the  same  effect  by  the  president 
of  another  bank. 

[2]  Even  if  it  be  assumed,  as  stated  in  the  decree,  that  "Cantrell's 
knowledge  and  purpose  is  the  knowledge  and  purpose  of  the  bank," 
and  giving  due  weight  to  his  testimony  as  above  quoted,  we  think  it 
quite  insufficient  to  sustain  the  conclusion  that  the  bank  had  reasonable 
cause  to  believe  that  Dillard  was  insolvent  and  that  the  taking  of 
the  security  in  question  would  give  it  a  preference  over  other  credi- 
tors. And  so  the  courts  have  held  in  analogous  cases.  In  Grant  v. 
National  Bank,  97  U.  S.  80,  24  L.  Ed.  971,  where,  as  seems  to  us, 
the  proof  respecting  "reasonable  cause  to  believe"  was  decidedly  less 
favorable  to  the  security  holder  than  in  the  case  at  bar,  the  Supreme 
Court,  reversing  the  court  below,  said : 

"It  is  not  enough  that  a  creditor  has  some  cause  to  suspect  the  insolvency  of 
his  debtor;  but  he  must  have  such  a  knowledge  of  facts  as  to  induce  a  reason- 
able belief  of  his  debtor's  insolvency,  in  order  to  invalidate  a  security  taken 
for  his  debt.  ♦  ♦  ♦  A  man  may  have  many  grounds  of  suspicion  that  his 
debtor  is  in  failing  circumstances,  and  yet  have  no  cause  for  a  well-grounded 
belief  of  the  fact.  He  may  be  unwilling  to  trust  him  further;  he  may  feel 
anxious  about  his  claim,  and  have  a  strong  desire  to  secure  it ;  and  yet  such  a 
belief  as  the  act  requires  may  be  wanting.  Obtaining  additional  security,  or 
receiving  payment  of  a  debt,  under  such  circtunstances,  is  not  prohibited  by 
law.  ♦  ♦  ♦  Hence  the  act,  very  wisely,  as  we  think,  instead  of  making  a 
payment  or  a  security  void  for  a  mere  suspicion  of  the  debtor's  insolvency,  re- 
quires, for  that  purpose,  that  his  creditor  should  have  some  reasonable  cause 
to  believe  him  insolvent.  He  must  have  a  knowledge  of  some  fact  or  facts  cal- 
culated to  produce  such  a  belief  in  the  mind  of  an  ordinarily  intelligent  man." 
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It  turned  out  that  Dillard  was  in  fact  badly  insolvent,  and  he  may 
have  been  aware  when  the  transaction  took  place  that  his  financid 
condition  was  hopeless;  but  the  rieht  of  the  bank  to  retain  the  se- 
curity it  got  is  to  be  tested,  not  by  the  knowledge  or  intent  of  Dillard, 
but  by  the  belief  then  held  by  the  bank's  officers  as  to  his  ability  to 
meet  his  obligations.  The  burden  is  upon  the  trustee  to  prove  that  the 
creditor  had  reasonable  cause  to  believe  at  the  time  of  taking  the 
security  that  the  debtor  was  insolvent  and  that  the  transfer  would 
effect  a  preference.  Barbour  v.  Priest,  103  U.  S.  293,  296,  26  L.  Ed. 
478;'  Stucky  v.  Savings  Bank,  108  U.  S.  74,  2  Sup.  Ct.  219,  27  L. 
EA  640.  See,  also,  tihe  later  cases  of  In  re  Eggert,  102  Fed.  735, 
43  C.  C.  A.  1,  and  Sharpe  v.  Allenler,  170  Fed.  589,  96  C.  C.  A.  1(H, 
in  which  the  subject  is  further  discussed. 

In  the  light  of  these  authorities,  which  appear  directly  in  point,  we 
are  of  opinion  that  appellant  is  entitled  to  hold  the  collateral  note, 
or  the  t)roceeds  thereoJF,  as  security  for  its  entire  claim  against  the 
bankrupt,  and  that  the  court  below  was  in  error  in  deciding  otherwise. 
The  decree  must  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein  expressed. 

Reversed. 


(m  Fed.  S9) 

CITY  OF  GOLDFIELD,  COLO.,  v.  ROGER. 

ROGER  V.  CITY  OF  GOLDFIELD,  COLO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  23,  1918.) 

Nos.  4831,  4832. 

1.  Appeai*  and  Ebrob  ^=»758 — Briefs — Assignments  of  Ebsob. 

Assignments  of  error,  not  set  out  in  plaintiff  In  error's  brief,  as  re- 
quired by  rule  24  (150  Fed.  xxxili,  79  C.  C.  A.  xxxill),  cannot  be  considered. 

2.  Appeal  and  Ebbob  ^=»846(5) — Review — Mattebs  Reviewable. 

In  the  national  courts,  where  a  cause  is  tried  to  the  court  without  a 
jury,  and  no  special  findings  are  made,  and  none  requested,  there  is 
nothing  for  review  by  an  appellate  court. 

3.  Trial  «==>393(1) — Findings—Special  Findings. 

Where,  in  an  action  tried  to  the  court,  an  opinion  stating  certain  facts 
was  filed,  the  facts  recited  cannot  be  treated  as  special  findings. 

4.  Appeal  and  Ebbob  ^=»110 — Review — ^New  Tbial. 

Where,  after  entry,  plaintiff  filed  motion  to  reconsider  and  enlarge  the 
judgment,  and  such  motion  was  denied,  and  exceptions  taken,  the  mo- 
tion, being  practically  a  motion  for  new  trial,  cannot  be  reviewed  on 
writ  of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  by  John  Roger  against  the  City  of  CJoldfield,  Colo.  There 
was  a  judgment  for  plaintiff  for  part  only  of  the  relief  sought,  and 
plaintiff  brings  error,  and  defendant  likewise  brings  error.     Affirmed. 
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W.  M.  Alter,  of  Victor,  Colo.  (Edward  J.  Boughton,  of  Victor,  Colo., 
on  the  brief),  for  plaintiff  in  error  in  No.  4831  and  for  defendant  in 
error  in  No.  4832. 

C.  A.  Ballreich,  of  Pueblo.  Colo.  (W.  L.  Hartman,  of  Pueblo,  Colo., 
on  the  brief),  for  defendant  in  error  in  No.  4831  and  for  plaintiff  in 
error  in  No.  4832. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge.  These  are  writs  of  error  to  review  a 
judgment  at  law  tried  to  the  court  without  a  jury,  both  parties  prose- 
cuting writs  of  error. 

[1]  The  brief  filed  by  counsel  on  behalf  of  the  plaintiff  in  error  in 
No.  4831  fails  to  set  out  the  assignments  of  error  upon  which  they 
rely,  as  required  by  rule  24  (150  Fed.  xxxiii,  79  C.  C.  A.  xxxiii)  of 
this  court.  In  City  of  Lincoln  v.  Sun  Vapor  Street  Light  Co.,  59  Fed. 
756,  8  C.  C.  A.  253,  this  court  announced  that  the  provisions  of  this 
rule,  particularly  in  respect  to  assignments  and  specifications  of  error 
in  briefs  will  be  strictly  enforced  by  the  court.  The  opinion  in  that 
case  was  filed  January  29,  1894,  and  has  been  enforced  ever  since.  The 
judgment  against  the  city  must  therefore  be  affirmed. 

[2]  In  No.  4832  the  same  result  is  reached.  As  hereinbefore  stated, 
the  case  was  tried  to  the  court  without  a  jury.  No  special  findings 
were  made  by  the  court,  nor  did  either  of  the  parties  request  the  court 
to  make  them.  The  rule  of  law  is  well  settled  in  the  national  courts 
that  in  a  cause  tried  to  the  court  without  a  jury,  where  no  special  find- 
ings are  made,  and  none  requested,  there  is  nothing  to  be  reviewed  by 
the  appellate  court. 

[3]  The  court  filed  an  opinion  in  which  it  states  certain  facts,  but 
facts  recited  in  the  opinion  of  the  court  cannot  be  treated  as  special 
findings  in  the  cause.  National  Bank  of  Commerce  v.  First  National 
Bank,  61  Fed.  809,  10  C.  C.  A.  87;  Hinkley  v.  City  of  Arkansas  City, 
69  Fed.  768,  16  C.  C.  A.  395 ;  Insurance  Co.  v.  International  Trust 
Co.,  71  Fed.  88,  17  C.  C.  A.  616;  National  Masonic,  etc.,  Ass'n  v. 
Sparks,  83  Fed.  225,  28  C.  C.  A.  399;  Townsend  v.  Beatrice  Cemetery 
Ass'n,  138  Fed.  381,  70  C.  C.  A.  521 ;  Mason  v.  United  States,  219  Fed. 
547, 135  C.  C.  A.  315. 

[4]  Aside  from  this,  no  exceptions  were  taken  by  the  plaintiff  at  the 
trial  to  the  judgment  of  the  court  The  only  exception  taken  by  the 
plaintiff  was: 

'*To  the  findings  of  the  court  as  to  the  amount  due  the  plaintiff  and  to 
the  order  of  judgment  entered  herein,  so  far  as  the  amount  in  the  judgment 
is  concerned,  and  to  the  order  of  court  overruling  plaintiff's  motion  to  enlarge 
the  Judgment,  which  order  was  entered  of  record  on  the  13th  of  April,  1910, 
and  to  the  several  rulings  by  the  court  pertaining  to  the  evidenoe,  all  as  afore- 
said, the  plaintiff  by  his  counsel  duly  excepts." 

The  judgment  was  entered  on  March  6,  1916;  the  motion  of  plsuntiff 
to  enlarge  the  judgment  was  filed  on  March  20,  1916;  the  order  deny- 
ing the  motion  of  plaintiff  for  reconsideration  of  the  judgment  was 
entered  April  15,  1916,  40  days  after  the  judgment  had  b^n  entered 
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and  Ac  excq)tions  were  taken  to  the  overruling  of  the  motion.    The 
motion  for  reconsidering  and  enlarging  the  judgment  was  practically  a 
motion  for  a  new  trial,  and  that  cannot  be  reviewed  by  this  court. 
The  judgment  is  in  all  things  afiirmed. 


<2^  Fed  41) 

HARBIS  y.  UNITBD  STATBS. 

(Glrcait  Court  of  Appeals,  Eigihth  Olrcoit    February  16,  1918.) 

No.  4982. 

1.  Ckdonal  Law  ^=»1130(2) — ^Appeal — ^Bbiefs — AssiQNifXNTS  or  Bbbob. 

Aflglgnments  of  error,  not  aet  out  in  plaintiff  in  error's  brief  as  re- 
quired by  rule  24  (150  Fed.  xxxUi,  79  O.  G.  A.  xxxiU),  cannot  be  considered. 

2.  Indians  ^s>35 — Indian  Country — ^What  is. 

Kelliher,  in  the  county  of  Beltrami,  state  of  Minnesota,  wbich  is  with- 
in the  exterior  boundaries  of  the  territory  ceded  to  the  United  States  by 
the  Chippewa  Treaty  of  February  22,  1855  (10  Stat.  1165),  is  Indian  ter- 
ritory. 

3.  Cbdonai.  Law  ^=»742(1) — Appeai/— Pbovince  of  Juby. 

The  jury  is  the  sole  judge  of  the  credibility  of  witnesses. 

4.  Indians    ^s»38(1) — ^Indian    Tbbbitoby — Intboduotion    or    Intoxicatino 

LiQUOB. 

In  a  prosecution  for  introducing  or  causing  to  be  introduced,  Ihto  Indian 
territory  intoxicating  liquors,  in  Tiolation  of  Rev.  St  |  2139,  as  amended 
by  Act  Febi  27,  1877,  c.  69,  19  Stat  244,  and  by  Act  July  28,  1892,  c.  234, 
27  Stat  260  (Comp.  St  1916,  i  4136a),  where  the  alleged  offense  was  com- 
mitted after  the  passage  of  Act  May  18,  1916,  c.  125,  39  Stat.  124  (Comp. 
St  1916,  f  4144a),  making  the  possession  of  intoxicating  liquors  in  coun- 
try where  the  introduction  is  prohibited  by  treaty  or  federal  statute 
prima  fticie  evidence  upon  unlawful  introduction,  the  question  of  defend- 
ant's guilt  held,  under  the  evidence,  properly  submitted  to  the  jury. 

Sanborn,  C.  J.,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;    Page  Morris,  Judge. 

James  O.  Harris  was  convicted  of  wrongfully,  unlawfully,  and 
feloniously  introducing  and  causing;  to  be  introduced  into  Indian  ter- 
ritory intoxicating  liquors  in  violation  of  Rev.  St.  §  2139,  as  amended 
by  Act  Feb.  27,  1877,  and  Act  July  23,  1892,  and  he  brings  error. 
Afiirmed. 

A.  A.  Andrews,  of  Bemidji,  Minn.,  for  plaintiff  in  error. 

Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  for  the  United  States. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  YOU- 
MANS,  District  Judges. 

TRIEBER,  District  Judge.  This  is  a  writ  of  error  to  reverse  a 
judgment  entered  upon  a  verdict  of  guiltv  rendered  by  a  jury.  The 
defendant  was  indicted  in  two  counts  for  having  violated  section 
2139,  Rev.  St.,  as  amended  by  Act  Feb.  27,  1877,  c.  69,  19  Stat.  244, 
and  Act  July  23,  1892,  c.  234,  27  Stat.  260  (Comp.  St.  1916,  §  4136a). 

The  first  count  charges  that  the  defendant  on  the  30th  day  of  May, 
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1916,  at  Kelliher  in  the  county  of  Beltrami,  in  the  state  and  district 
of  Minnesota,  had  wrongfully,  unlawfully,  and  feloniously  introduced 
and  caused  to  be  introduced  into  Indian  country,  to  wit,  into  the  said 
county  of  Beltrami,  at  Kelliher  aforesaid,  intoxicating  liquors,  to  wit, 
31/2  gallons  of  whisky,  which  said  Kelliher  is  within  the  exterior 
boundaries  of  the  territory  ceded  to  the  United  States  by  the  Chippe- 
wa Treaty  of  February  22,  1855  (10  Stat.  1165).  The  second  count 
charges  a  like  offense,  committed  on  the  29th  day  of  July,  1916. 

There  was  a  trial  to  a  jury  and  a  verdict  of  not  guilty  on  the  first 
count,  and  a  verdict  of  guilty  on  the  second  count,  upon  which  the 
court  sentenced  him  to  a  fine  and  imprisonment.  We  are  only  con- 
cerned with  the  verdict  on  the  second  count. 

[1]  The  brief  of  the  plaintiff  in  error  failed  to  set  out  any  assign- 
ment of  errors  as  required  by  rule  24  of  this  court  (150  Fed.  xxxiii. 
79  C.  C.  A.  xxxiii).  In  City  of  Goldfield  v.  John  Roger,  249  Fed. 
39,  161  C.  C.  A.  99,  decided  at  tfiis  term,  we  have  held  upon  the  au- 
thority of  City  of  Lincoln  v.  Sun  Vapor  Street  Light  Co.,  59  Fed. 
756,  8  C.  C.  A.  253,  that  the  failure  to  comply  with  that  rule,  par- 
ticularly in  respect  to  assignments  and  specifications  of  error  in  briefs, 
will  prevent  a  consideration  of  the  assignments  of  error  by  this  court. 
But,  in  view  of  the  fact  that  in  this  case  the  liberty  of  the  defendant 
is  at  stake,  we  shall  dispose  of  the  case  on  its  merits. 

[2]  The  assignments  of  error  bring  only  one  question  before  this 
court :  Did  the  court  err  in  refusing  to  direct  a  verdict  of  not  guilty 
at  the  close  of  the  evidence,  although  other  errors  have  been  argued 
by  counsel?  In  view  of  the  decision  of  the  Supreme  Court  in  John- 
son v.Gearlds,  234  U.  S.  422,  34  Sup.  Ct.  794,  58  L.  Ed.  1383,  the 
contention  that  the  place  where  the  liquor  was  found  in  the  possession 
of  the  defendant  is  not  Indian  country  cannot  be  sustained. 

[3,  4]  As  the  offense  was  committed  after  the  enactment  of  Act 
May  18,  1916,  c.  125,  39  Stat.  124  (Comp.  St.  1916,  §  4144a),  amending 
sections  2140  and  2141,  Rev  St,  possession  of  intoxicating  liquor  in 
the  country  where  the  introduction  is  prohibited  by  treaty  or  federal 
statute,  is  made  prima  facie  evidence  of  unlawful  introduction.  Three 
witnesses  introduced  by  the  government  testified  positively  that  on 
July  29,  1916,  the  date  upon  which  the  introduction  of  the  liquor  is 
charged  in  the  second  count  to  have  been  committed,  they  found  a 
quart  of  whisky  in  defendant's  barroom  in  Kelliher,  under  the  bar,  and 
that  the  defendant  was  present  at  the  time,  and  also  Stone,  his  bar- 
keeper, the  latter  behind  the  bar. 

The  defendant  testified  that  he  was  not  in  the  barroom  at  the  time 
the  witnesses  for  the  government  came  there,  but  he  came  in  while 
they  were  there,  and  they  had  about  ten  bottles  of  malt  set  up  on  the 
bar;  that  he  bought  the  stuff  for  malt,  and  not  for  beer;  that  there 
was  no  liquor  there  that  he  knew  of,  but  only  this  beer  or  malt.  An- 
other witness  introduced  by  the  defendant  was  Pete  McGinty,  who 
testified  that  he  was  selling  whisky  unlawfully,  and  that  he  sold 
whisky  to  defendant,  at  Kelliher,  having  brought  it  there;  that  he 
would  sell  him  about  two  quarts  of  whisky  every  week  or  two,  after 
bringing  it  there. 
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William  Johnson,  who  was  recalled  by  the  government,  testified  in 
rebuttal  that  the  witness  McGinty  told  him  that  he  came  to  Minnesota 
from  North  Dakota  the  fall  after  this  liquor  had  been  found  in  the 
possession  of  the  defendant.  He  was  then  tending  bar  for  a  man  by 
the  name  of  B^^ley. 

As  no  exceptions  were  taken  to  the  charge  of  the  court,  which  sub- 
mitted the  question  of  facts  to  the  jury,  the  finding  of  the  jury  is 
conclusive,  if  there  is  substantial  evidence  to  sustain  it.  If  the  jury 
believed  the  witnesses  introduced  on  the  part  of  the  government,  then 
under  the  act  of  May  18,  1916,  the  government  made  out  a  prima  facie 
case,  subject  to  rebuttal  by  the  defendant.  The  jury  were  the  sole 
judges  of  the  credibility  of  the  witnesses.  If  they  believed  the  testi- 
mony of  the  defendant  and  the  witness  McGinty  then  the  prima  facie 
presumption  was  rebutted,  but  on  the  other  hand  if  they  discredited 
the  testimony  of  these  witnesses,  which  they  did,  the  verdict  of  guilty 
was  justified.  The  witness  McGinty  was  impeached  by  Mr.  Johnson, 
and  m  fact  by  himself,  when  he  testified  that  he  was  engaged  in  intro- 
ducing intoxicating  liquors  in  the  prohibited  territory,  in  violation  of 
the  laws  of  the  United  States.  It  was  for  the  jury  to  determine  what 
weight  to  give  to  his  testimony  and  that  of  the  defendant,  taking  into 
consideration  the  interest  the  defendant  had  in  the  result  of  the  trial. 
The  court  committed  no  error  in  submitting  the  question  to  the  jury. 

The  judgment  is  affirmed. 

SANBORN,  Circuit  Judge,  dissents. 

CM  Fed.  43) 

PHELAN  v.  UNITED  STATES. 

(Orcolt  Court  of  Appeals,  Ninth  Circuit    April  1,  1918.    Rehearing  Denied 

May  13,  1918.) 

No.  3080. 

1.  CftooNAi.  Law  9=»430,  441 — Dratt — Reoiotbation — Evidence. 

In  a  prosecution  for  failing  to  register  in  accordance  with  Selective 
Draft  Act  May  18,  1917,  c.  16,  40  Stat.  76,  baptismal  records  and  copies 
of  applications  for  a  pension  and  for  homestead,  executed  by  defendant's 
mother,  wherein  she  set  out  his  age,  are  admissible  in  evidence. 

2.  Abmt  and  Navy  ^=»40— Draft — Registration — Evidence. 

In  a  prosecution  for  failing  to  register  under  Selective  Draft  Act 
May  18,  1917,  c.  15,  where  the  baptismal  record  of  defendant,  made  by  a 
Roman  Catholic  priest,  was  introduced  in  evidence,  it  was  competent  for 
the  priest  to  testify  as  to  the  tenets  of  his  faith  concerning  the  baptism  of 
infants. 

3.  Criminal  Law  ^=»430 — EviK)ence — Certified  Copies. 

Under  Rev.  St  §  882  (Comp.  St  1910,  §  1494),  providing  for  the  admission 
of  copies  of  records  of  executive  departments,  certified  copies  of  pension 
applications,  which  are  part  of  the  records  of  the  Pension  Bureau,  are 
admissible  in  evidence. 

1  Criminal  Law  ^=5>730(1) — Trial — Improper  Arqument. 

Improper  argument  of  the  prosecutor  is  no  ground  for  reversal,  where 
the  jury  were  explicitly  directed  to  disregard  it. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California;  Benj.  F.  Bledsoe, 
Judge. 

Edward  H.  Phelan  was  convicted  of  failing  to  register  in  accordance 
with  Selective  Draft  Act  May  18,  1917,  c.  15,  and  he  brings  error. 
Affirmed. 

Isidore  B.  Dockweiler  and  Dockweiler  &  Mott,  all  of  Los  Angeles, 
Cal.  (G.  C.  CConnell,  of  Los  Angeles,  Cal.,  of  counsel),  for  plaintiff  in 
error. 

Robert  O'Connor,  U.  S.  Atty.,  and  Gordon  Lawson,  Asst.  U.  S- 
Atty.,  both  of  Los  Angeles,  Cal. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  We  see  no  merit  in  any  of  the  contentions 
on  behalf  of  the  plaintiflf  in  error.  The  indictment  against  him  charged, 
among  other  things,  that  on  the  5th  day  of  June,  1917,  he  was  over 
21  years  of  age  and  had  not  then  attained  the  age  of  31  years,  and  that 
notwithstanding  the  fact  that  the  said  5th  day  of  June  was  the  day 
appointed  by  proclamation  of  the  President  for  the  purpose,  and  that 
the  said  plaintiff  in  error  did  not  come  within  any  of  the  exceptions 
contained  in  the  act  of  Congress  in  pursuance  of  which  the  said  proc- 
lamation was  issued,  to  wit,  the  act  approved  May  18,  1917,  entitled 
"An  act  to  authorize  the  President  to  increase  temporarily  the  military 
establishment  of  the  United  States,"  the  said  plaintiff  in  error  will- 
fully failed  and  refused  to  present  himself  for  and  submit  to  registra- 
tion thereunder. 

The  record  shows  that  the  sole  defense  interposed  by  the  plaintiff 
in  error  in  the  court  below  was  based  upon  the  contention  that  he 
was  bom  March  13,  1886,  and  was  therefore  more  than  31  years  old 
on  the  5th  day  of  June,  1917.  The  proof  on  the  part  of  the  govern- 
ment, given  on  the  trial,  tended  to  show  that  he  was  in  fact  bom 
July  13,  1886,  and  was  therefore  not  31  years  old  June  5,  1917.  The 
jury  found  that  issue  in  favor  of  the  government,  and  accordingly 
returned  a  verdict  of  guilty,  upon  which  verdict  judgment  was  duly 
entered. 

[1-3]  The  testimony  of  the  plaintiff  in  error,  as  well  as  that  of  his 
mother,  given  on  the  trial,  was  to  the  effect  that  he  was  bom  March 
13,  188i5;  but  even  in  that  testimony  both  of  them  admitted  that  up  to 
within  about  four  years  of  the  time  of  the  trial  the  plaintiff  in  error 
was  under  the  "impression"  that  his  birthday  was  July  13,  1886.  The 
government  offered,  and  there  was  admitted  in  evidence  over  the  ob- 
jections of  the  defendant,  copies,  duly  certified  by  the  Commissioner 
of  Pensions,  of  certain  applications,  filed  years  before  the  giving  of 
her  testimony  in  the  present  case  by  the  mother  of  the  plaintiff  in 
error,  for  a  pension  as  the  widow  of  the  father  of  the  plaintiff  in  error, 
who  was  a  soldier  in  the  Civil  War,  in  which  applications  she  express- 
ly declared  the  plaintiff  in  error  was  bora  July  13,  1886;  and  the 
government  also  offered,  and  there  was  admitted  in  evidence,  also 
over  the  objections  of  the  defendant,  a  petition  for  a  homestead,  filed 
by  the  mother  of  the  plaintiff  in  error  February  9,  1892,  in  the  superi- 
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or  court  of  Los  Angeles  county,  in  the  matter  of  the  estate  of  her  de- 
ceased husband,  in  which  petition  she  stated,  among  other  things,  at 
the  time  of  the  death  of  her  husband,  which  occurred  June  1,  1889, 
that  the  plaintiff  in  error  was  bom  July  13,  1886;  and  there  was  other 
testimony  given  on  behalf  of  the  government  of  the  same  tendency — 
among  which  was  that  of  Monsignor  Harnett,  of  the  Catholic  Church, 
who  testified  in  substance  that  as  priest  he  was  called  upon  to  and  did 
baptize  the  plaintiff  in  error  at  the  residence  of  his  parents ;  that  by  the 
requirements  of  his  church  the  priest  is  obliged  to  record  the  date  of 
the  baptism  of  infants,  and  did  so  in  the  instant  case;  the  witness 
sa3ring: 

"I  hare  the  baptismal  record  of  the  year  1886  with  me,  and  there  la  recorded 
in  tliat  bo<^  the  baptismal  record  of  the  defendant,  Edward  H^iry  Phelan.  I 
baptized  the  child,  and  after  referring  to  the  record  can  state  the  date  of  the 
baptism"— giylng  it  as  August  8»  1880. 

The  witness  was  further  permitted  to  testify,  over  the  objection 
and  exception  of  the  defendant,  as  follows: 

rrhe  teaching  of  the  Catholic  Church  with  regard  to  the  death  or  with 
regard  to  Uie  salyatlon  of  infants  who  die  without  baptism  is  that  no  one,  no 
child  who  is  nnbaptised  and  dies  before  it  obtains  the  use  of  reason,  can  enter 
into  the  kingdom  of  Heayen." 

We  think  that  all  of  the  testimony  referred  to,  to  which  objection 
was  taken,  tended  to  sustain  the  contention  of  the  government  that  the 
true  date  of  the  birth  of  the  plaintiff  in  error  was  July  13,  1886,  and 
accordingly  that  the  objections  were  properly  overruled. 

The  objections  to  the  introduction  in  evidence  of  the  certified 
copies  of  the  records  of  the  Pension  Bureau  are  sufficiently  answered 
by  the  provisions  of  the  statutes  of  the  United  States.  Act  Aug.  24, 
1912,  c.  370, 37  Stat.  part.  1,  pp.  497, 498  (Comp.  St.  1916,  §§  675-680)- 

[4]  Conceding  the  impropriety  of  the  remarks  of  the  United  States 
attorn^  complained  of,  the  error,  if  any,  was,  we  think,  sufficiently 
cured  by  the  instructions  of  the  court  to  the  effect  that  the  jury  should 
"not  consider  the  remarks  of  the  United  States  attorney,  coming  to 
a  conclusion  from  this  evidence.  The  jury  have  no  right  to  consider 
any  evidence  that  was  excluded/' 

The  judgment  is  affirmed. 
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(249  ¥ed.  46) 

THE   DIXIE. 

(Olrcnit  €k>nrt  of  Appeals,  Fifth  Circuit.     March  4»  1918.     Blearing 
Denied  April  10,  1918.) 

No.  3081. 

Mabitimb  Liens  ^=s>64 — Sun  to  Enforce— Sufficiency  of  Libel. 

A  libel  alleged  that  libelant  hired  or  chartered  a  barge  to  a  contracting 
company  which  owned  the  dredge  Dixie,  that  the  Dixie  was  engaged  in 
dredging  a  bar  in  the  Mississippi  river  and  depositing  the  material  at  a 
designated  place  on  the  shore,  that  during  a  part  of  the  time  the  barge 
was  used  to  support  the  pipe  which  conveyed  the  dredged  material  from 
the  Dixie  to  the  shore,  and  that  while  being  so  used  the  barge  was  sunk. 
Held,  that  no  facts  were  alleged  which  gave  libelant  a  maritime  li&k  on 
the  Dixie  for  the  loss. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Suit  in  admiralty  by  the  River  Sand  &  Gravel  Company  against  the 
steam  dredge  Dixie ;  the  Board  of  Commissioners  of  the  Port  of  New 
Orleans  and  others  claimants.  I>ecree  for  respondents  (236  Fed.  607), 
and  libelant  appeals.    Affirmed. 

John  D.  Grace,  of  New  Orleans,  La.  (M.  D.  Grace,  on  the  brief), 
for  appellant. 

James  Wilkinson  and  P.  M.  Milner,  both  of  New  Orleans,  La.,  for 
appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  judgment  or 
decree  dismissing  a  libel  in  admiralty  against  the  dredge  Dixie  on  an 
exception  thereto  by  the  claimant,  based  upon  the  stated  ground  that : 

''Said  lihel  on  its  face  discloses  that  there  Is  no  maritime  lien  asserted  in 
said  libel  against  the  dredge  Dixie,  which  alone  could  give  tills  court  Jurisdic- 
tion." 

The  libel  discloses  the  following  facts :  The  Dixie  is  a  steahi  dredge, 
owned  by  the  Louisiana  Contracting  Company,  which  company  was  en- 
gaged in  performing  a  contract  it  had  entered  into  with  the  board  of 
commissioners  of  the  port  of  New  Orleans.  Included  in  the  work 
called  for  by  that  contract  was  the  dredging  of  a  bar  or  shoal  in  the 
channel  of  the  Mississippi  river  opposite  a  designated  site  on  the  New 
Orleans  river  front  and  the  placing  of  the  dredged  material  on  that 
site.  The  Dixie  was  used  in  doing  the  dredging  called  for  and  de- 
positing the  dredged  material  at  the  place  mentioned.  The  contracting 
company  hired  or  chartered  from  the  libelant  another  dredge,  called 
the  Katherine,  and  a  barge,  called  the  Texas,  and  used  those  vessels 
in  doing  part  of  the  work  called  for  by  the  contract;  some  of  that 
work,  as  stated,  apparently  a  different  part  of  it,  being  done  by  the 
Dixie.    During  part  of  the  time  while  the  Texas  was  so  used,  it  being 
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in  a  position  between  the  Dixie  and  the  river  bank,  the  part  of  the 
Dixie's  dredging  machinery  which  reached  to  the  place  where  the 
dredged  material  was  being  deposited  rested  on  or  was  supported  by 
the  Texas.  While  the  Texas  was  hired  or  chartered  as  above  stated, 
it  was  smik.  All  that  the  libel  alleges  in  this  connection  is  the  fol- 
lowing: 

"While  said  barge  was  so  employed  with  the  Dixie  and  by  her  officers 
and  crew,  they  permitted  said  vessel  to  sink ;  and,  although  they  have  prom- 
ised to  make  due  efforts  to  recover  said  barge  and  make  due  return  thereof, 
they  have  neglected  to  do  so." 

The  libel  does  not  set  out  the  contracts  or  charters  under  which  the 
Katherine  and  the  Texas  were  hired,  nor  state  the  substance  of  Ihe 
terms  or  provisions  thereof.  It  does  undertake  to  show  what  those 
contracts  imported  or  the  legal  effect  of  them.  What  the  libel  contains 
in  that  regard  amounts  to  statements  of  legal  opinions  or  conclusions 
of  the  pleader,  and  as  such  need  not  be  considered.  The  libel  does 
not  allege  facts  showing  that  the  Katherine  or  the  Texas  was  hired  in 
behalf,  for  the  use  or  on  the  credit  of  the  Dixie,  nor  that  either  of 
them  or  the  use  of  either  of  them  was  furnished  to  the  Dixie.  The 
libel  does  not  show  that  the  sinking  of  the  Texas  was  due  in  any  degree 
to  a  fault  or  negligence  attributable  to  the  Dixie,  or  to  any  breach  of 
inty  by  any  of  her  officers  or  crew  while  acting  as  such. 

The  contrary  not  appearing,  it  may  be  presumed  that  the  Katherine 
and  the  Texas  were  hired  on  the  credit  of  the  hirer  alone,  and  that 
the  Dixie  was  not  looked  to  by  the  libelant  as  incurring  any  respon- 
sibility to  it  as  a  result  of  the  chartering  or  hiring.  We  are  not  of 
opinion  that  the  libel  shows  the  existence  of  any  liability  which  is  en- 
forceable against  the  Dixie.  It  does  not  show  the  furnishing  of  re- 
pairs, supplies,  or  other  necessaries  to  the  Dixie  in  such  sort  as  to 
give  a  maritime  lien  on  the  vessel  under  the  Act  of  June  23,  1910,  c. 
373,  §  1,  36  Stat.  604  (7  U.  S.  Comp.  Stat.  Ann.  §  7783).  It  does  not 
show  the  furnishing  of  anything  to  the  EHxie  or  on  its  credit  or  re- 
sponsibility. It  does  not  show  the  commission  of  a  maritime  tort  for 
which  the  Dixie  is  subject  to  be  libeled.  It  does  not  show  that  the 
Dixie  was  made  liable  in  any  way  as  a  result  of  the  transactions  alleged. 
The  conclusion  is  that  the  libel  was  properly  dismissed.  The  decree 
to  that  effect  is  aflSrmed. 
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(249  r^.  48) 

WABTBN  T.  BBOWN  et  aL 

(Circuit  Ck>iirt  of  Appeals,  Fifth  Olrcuit    March  7,  19ia) 

No.  3068. 

Gaminq  ^=»2— Recovsbt  or  Monkt — ^What  Law  (Jovkbns. 

(Dode  Ala.  1907,  {  3353,  declaring  that  money  paid  on  fatnree  may  be 
recovered,  has  no  aiH>llcatlon  to  transactions  occnrrlng  without  the  borders 
of  the  state,  and  furnishes  no  right  of  recovery,  even  though  the  action 
on  the  transaction  was  brought  In  the  federal  District  Court  for  Alabama. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama ;  Wm.  I.  Grubb,  Judge. 

Action  by  F.  G.  Brown,  John  Douglass,  and  Herman  Blum,  here- 
tofore copartners  doing  business  under  the  firm  name  of  Brown,  Doug- 
lass &  Blum,  for  the  use  of  Herman  Blum,  transferee,  against  L.  M. 
Warten,  as  surviving  partner  of  the  firm  of  H.  &  L.  M.  Waften,  who 
pleaded  a  set-off.  There  was  a  judgment  for  plaintiflfs,  and  defendant 
brings  error.    Affirmed. 

W.  R.  Walker,  of  Athens,  Ala.,  for  plaintiff  in  error. 
S.  L.  Sinnott  and  J.  T.  Stokely,  both  of  Birmingham,  Ala.,  for 
defendants  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  Brown,  Douglass  &  Blum,  a  firm  en- 
gaged in  business  in  New  Orleans,  La.,  at  the  request  of  H.  &  L.  M. 
Warten,  made  payments  to  third  persons  having  demands  against  H. 
&  L.  M.  Warten,  which  the  latter  desired  to  satisfy.  This  suit  was 
brought  against  the  surviving  partner  of  H.  &  L.  M.  Warten  to  recover 
the  amounts  for  which  that  firm  so  became  indebted.  By  way  of  set-off 
and  cross-demand  the  defendant  set  up  that  Brown,  Douglass  & 
Blum  were  liable  to  him  as  surviving  partner  for  an  amount  greater 
than  that  sued  for,  which  was  lost  in  alleged  gambling  cotton  futures 
transactions  of  H.  &  L.  M.  Warten  with  Brown,  Douglass  &  Blum  in 
New  Orleans.  The  law  relied  on  to  support  this  cross-demand  is  the 
following  Alabama  statute : 

"Ifotiey  Paid  on  'Futures'  may  he  Recovered, — ^Any  money  or  thing  paid  or 
delivered  to  any  person,  whether  as  principal,  agent,  or  broker,  In  furtherance 
or  settlement  of  any  contract  made  In  violation  of  this  artlde,  may  be 
recovered  In  any  action  brought  by  the  person  paying  the  same,  his  wife  or 
chUd."    Code  of  Alabama  1907,  f  8353. 

This  statute  does  not  purport  to  govern,  or  to  determine  the  legal 
consequences  of,  transactions  occurring  outside  of  the  state  of  Ala- 
bama. As  above  stated,  the  alleged  gambling  transactions  relied  on 
occurred  in  the  state  of  Louisiana.  The  legal  consequences  of  those 
transactions  are  to  be  determined  by  the  law  of  that  state.    It  is  not 
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contended  that  the  law  of  Louisiana  gives  a  right  of  action  to  recover 
money  lost  in  gambling  in  "futures.  What  is  asserted  by  way  of 
cross-demand  amounts  to  a  claim  that  under  an  Alabama  statute  a  right 
of  action  arose  out  of  transactions  in  Louisiana,  though  under  the  law 
of  the  latter  state  those  transactions  did  not  have  that  eflfect.  A  claim 
that  a  transaction  gave  rise  to  a  right  of  action  cannot  be  sustained,  if 
the  law  of  the  place  where  the  transaction  occurred  did  not  give  to  it 
the  eflfect  of  bringing  into  existence  the  liability  asserted.  A  right 
of  action  which  is  the  creature  of  an  Alabama  statute  does  not  arise 
out  of  an  occurrence  happening  in  the  state  of  Louisiana.  Unless  by 
the  law  of  the  place  where  an  act  is  done  it  gives  rise  to  an  asserted 
civil  liability,  that  liability  does  not  exist  there  or  elsewhere.  Slater 
V.  Mexican  National  R.  R.  Co.,  194  U.  S.  120,  24  Sup.  Ct.  581,  48 
L  Ed.  900;  Alabama  Great  Southern  R.  Co.  v.  Carroll,  97  Ala.  126, 
134,  11  South.  803,  18  L.  R.  A.  433,  38  Am.  St.  Rep.  163;  Pendar  v. 
H,  &  B.  American  Machine  Co.,  35  R.  I.  321,  87  Atl.  1,  L.  R.  A.  1916A, 
428;  12  Corpus  Juris,  452,  453.  It  is  not  material  that  the  liability 
would  have  been  imposed  by  the  law  of  the  state  in  which  redress  is 
sought,  if  the  transaction  on  which  the  claim  is  based  had  happened 
there. 

The  conclusion  is  that  the  court  was  not  in  error  in  ruling  against 
the  above-mentioned  cross-demand. 

The  judgment  is  affirmed 
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(248  Fed.  60) 

GILL  V.  WHITE, 

(Circuit  Court  of  Appeals,  Ninth  Circuit    AprU  1,  191&) 

No.  2999. 

Bankruptcy  ^s»407(3) — Discharge — Grounds  foe  Denial. 

That  the  bankrupt  fraudulently  transferred  property  more  than  lour 
months  prior  to  the  filing  of  the  petition  is  no  ground  for  opposing  his 
discharge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  (California;  M.  T.  Dooling, 
Judge. 

In  the  matter  of  the  bankruptcy  of  Fillmore  White.  The  specifica- 
tions of  objections  to  the  discharge  filed  by  Eva  May  Gill  were  over- 
ruled, and  the  discharge  granted,  and  the  objector  appeals.    Affirmed. 

Robert  H.  Countryman,  of  San  Francisco,  Cal,  for  appellant. 
Reuben  G.  Hunt,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellee,  who  was  a  bankrupt, 
petitioned  for  his  discharge.  The  appellant  filed  specifications  of  ob- 
jection to  the  discharge.  The  objections  were  overruled,  and  the 
bankrupt  was  granted  a  discharge.  The  appellant  assigns  error  to  the 
refusal  of  the  referee  to  permit  the  appellant  to  call  the  bankrupt's 
wife  as  a  witness  on  the  hearing  of  the  specifications  of  objection. 
The  referee's  ruling  was  based  on  the  amendment  of  June  29,  1906 
(34  Stat.  618,  c.  3608),  to  section  858  of  the  Revised  Statutes  (Comp. 
St.  1916,  §  1464),  as  construed  in  In  re  Kessler  (D.  C.)  225  Fed.  394. 
and  upon  subdivision  1  of  section  1881  of  the  Code  of  Civil  Procedure 
of  California,  which  provides,  with  certain  exceptions,  that  a  husband 
cannot  be  examined  for  or  against  his  wife  without  her  consent,  nor 
a  wife  for  or  against  her  husband,  without  his  consent.  The  EHstrict 
Court  affirmed  the  ruling  of  the  referee  on  the  ground  that  the  al- 
leged fraudulent  transfer  of  property,  concerning  which  the  appellant 
wished  to  elicit  the  testimony  of  the  bankrupt's  wife,  occurred  more 
than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  and 
therefore  was  not  ground  for  opposing  the  discharge  of  the  bank- 
rupt. 

Agreeing  to  that  conclusion,  we  affirm  the  order  of  the  court  below. 
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(248  Fed.  51) 

SANTOWSKY  t.  McKBT. 

(Glicait  Court  ot  Appeals,  Seventh  Glrcuit      January  2S,  1918.) 

No.  2496. 

Jx7DoifENT  ^=»564(2) — Matters  Concluded— Tempobabt  RssntAiNiNO  Obdeb. 
A  temporary  restraining  order,  made  on  application  for  a  temporary 
injunction  in  any  suit  pending,  is  not  a  final  determination,  wlilch  ren- 
ders the  issues  inyolved  res  Judicata. 

Petition  to  Review  and  Revise  an  Order  of  the  District  Court  of 
the  United  States  for  the  Eastern  Division  of  the  Northern  District 
of  Illinois. 

Petition  by  Louis  Santowsky  against  Frank  M.  McKey,  trustee  in 
bankruptcy,  to  revise  a  decree  confirming  an  order  of  the  referee, 
denying  petitioner's  title  to  property.     Reversed. 

Bernard  J.  Brown,  of  Chicago,  111.,  for  petitioner. 
S.  Sidney  Stein  and  Julius  Moses,  both  of  Chicago,  111.,  for  re- 
spondent. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  If  the  order  of  July  5,  1916, 
here  under  consideration,  was  determinative  merely  of  bankrupt's 
petition  bearing  date  May  6,  1916,  to  dissolve  a  temporary  injunction 
entered  May  5,  1916,  we  are  convinced  that  the  trustee's  position  is 
untenable.  A  temporary  restraining  order  made  on  application  for 
a  temporary  injunction  in  any  suit  pending  is  not  a  final  determination 
of  the  issues  involved.  Such  an  order  is  not  res  judicata  of  the  issues 
temporarily  disposed  of  thereby.  Black  on  Judgments  (2d  Ed.)  § 
695. 

Upon  a  careful  consideration  of  all  the  orders  made  and  proceedings 
had  in  this  bankruptcy  matter,  we  are  convinced  that  the  District 
Court,  by  its  order  of  July  5,  1916,  disposed  of  no  matter  other  than 
the  bankrupt's  petition  of  May  6,  1916,  which  sought  dissolution  of 
the  temporary  injunction,  and  the  order  of  July  6,  1916,  is  therefore 
not  res  judicata  as  to  the  title  to  the  property  here  in  controversy. 

The  decree  of  the  District  Court,  confirming  the  order  of  the  referee 
bearing  date  July  28,  1916,  is  reversed,  with  directions  to  proceed  to 
determine  the  title  to  the  property  in  controversy. 
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(249  F^  52) 
AUTOMATIO  PENCIL  SHARPENER  00.  v.  STEWART  MFG.  CO.  et  at 

(Circuit  Ck)urt  of  Appeals,  Seyenth  Circuit    January  2»  1918.) 

No.  2493. 

1.  Patents  «=»328—Vaijditt— Invention. 

Webster  patent.  No.  640,846,  for  a  pendl  sharpener  containing  a  cutter 
with  spiral  blades,  held  valid. 

2.  Patents  ^=»81 — Invalidity — Subsequent  Patent. 

A  patent  is  not  open  to  attack  because  the  invention  was  disclosed  in 
a  patent  subsequently  issued,  where  there  was  no  clear  showing  of  prior 
use  of  the  device  last  patented. 

3.  Patents  ^=5>328 — iNraiNGEMENT — ^What  Constitutes. 

Webster  patent.  No.  640,846,  for  a  pencil  sharpener  containing  a  cutter 
provided  with  spiral  blades,  held  infringed  by  defendant's  device. 

4.  Patents  «=»328— Infringement— What  Constitutes. 

The  Webster  patent.  No.  810,104,  for  a  pencil  sharpener  provided  with 
bearings  at  opposite  ends  of  the  frame,  held  not  infringed  by  defendant's 
device. 
6.  Patents  ^=»328 — Infbinoembnt — ^What  CoNSTrruTEa 

The  Baines  patent.  No.  889,806,  for  a  pencil  sharpener  having  an  ad- 
justable stop  In  the  frame^  held  not  iofringed  by  defendant's  device. 

6.  TbADE-MASKS  AND   TBADB-NaIIES  ^=»99(1>— iNFBINaSllBNT — ^"JXTNIOB." 

Though  complainant  registered  a  trade-mark  "Junior"  for  a  pencil 
sharpener,  it  was  no  infringement  of  the  same  for  defendant,  who  previ- 
ously sold  pencil  sharpeners  under  the  name  "Stewart,"  to  offer  to  the 
trade  smaller  pencil  sharpeners  under  the  name  of  "Stewart  Junior,"  for 
the  word  "Junior,"  with  respect  to  merchandise,  signifies  a  more  recent 
product,  or  a  smaller  type  or  model. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Plirases,  First  and 
Second  Series,  Junior.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  Automatic  Pencil  Sharpener  Company  against  the  Stew- 
art Manufacturing  Company,  a  corporation,  and  another.  From  a 
decree  dismissing  the  bill,  complainant  appeals.  Reversed,  with  direc- 
tions. 

From  a  decree  dismissing  appellant's  biU  to  enjoin  future  Infringement  of 
Webster  patents,  No.  640,846  and  No.  819,104,  and  Baines  patent,  No.  839,806, 
for  i)encil  sharpeners,  and  for  damages  arising  out  of  past  infringements,  and 
also  for  an  injunction  against  alleged  unfair  trade  competition  with  relation 
to  appellant's  registered  trade-mark  "Junior"  for  pencU  sharpeners,  this  ap- 
peal is  taken.  Claims  4  and  5  of  the  Webster  patent  No.  640,846^  dated  Janu- 
ary 9,  1900,  read  as  follows: 

"4.  In  a  pencil  sharpener,  a  cutter  provided  with  spiral  blades,  said  cutter 
being  mounted  upon  an  axle  upon  the  opposite  end  of  which  is  a  pinion,  an 
internal  gear  secured  to  the  stationary  casing,  and  with  which  said  pinion 
meshes,  said  axle  being  mounted  in  a  bearing  which  is  mounted  upon  a  second 
axle,  a  crank  secured  to  said  second  axle,  and  a  block  secured  upon  said  second 
axle  adjacent  to  said  cutter,  and  provided  with  a  conical  groove  adapted  to 
receive  a  pencil  and  direct  and  hold  the  same  against  the  said  cutter,  sub- 
stantially as  and  for  the  purpose  set  forth. 

"5.  In  a  pencil  sharpener,  a  shaft  or  axle  IS,  internal  gear  21,  block  16 
and  hub  17  mounted  on  said  axle,  an  axle  19  mounted  in  said  hub  and  carry- 
ing pinion  20,  cutter  2S  mounted  on  axle  19,  said  block  16  being  provided  with 
the  conical  groove  25,  substantially  as  and  for  the  purpose  set  forth." 
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Claims  1  and  3  of  the  Webster  patent,  No.  819,101,  issued  May  1,  1906,  read 
u  follows: 

"L  In  a  pencil  sharpener,  the  combination  of  the  frame  comprising  the 
disks  9  and  10  with  the  block  11  connecting  the  same,  bearings  at  opposite 
ends  of  the  frame,  a  crank  for  rotating  the  same,  bearings  19  and  20  in  the 
said  disks  at  an  angle  to  the  disks,  the  shaft  18  fitted  to  the  said  bearings,  the 
staarpening  cylinder  16  carried  by  the  said  shaft  and  gearing  arranged  and 
operated  to  rotate  the  sharpening  cylinder  when  the  frame  is  turned  by  the 
crank." 

r3.  Id  a  pencil  sharpener,  the  combination  of  the  frame  comprising  the 
disks  9  and  10  with  the  block  11  connecting  the  same,  a  casing  provided  with 
bearings  for  the  opposite  ends  of  the  frame  and  having  a  box  4S  to  receive 
the  shavings,  a  crank  for  rotating  the  frame  in  the  casing,  bearings  19  and  20 
in  the  said  disks  at  an  angle  to  the  axis  of  the  disks,  the  shaft  18  fitted  to 
the  said  bearings,  the  sharpening  cylinder  16  carried  by  said  shaft  and 
gearing  arranged  and  operated  to  rotate  the  sharpening  cylinder  wh»i  the 
frame  is  turned  by  the  hand  crank." 

Clahns  8  and  10  of  the  Baines  patent,  No.  839,806,  issued  January  1,  1907, 
read  as  follows: 

**8.  In  a  pencil-sharpening  machine  a  cutter  cylindrical  in  form  and  having 
helically  arranged  cutting  edges,  a  frame  mounted  to  rotate  in  a  stand  or 
casing  and  carrying  the  cutter  at  an  angle  with  the  axis  about  which  said 
frame  rotates,  a  guide  for  the  pencil  in  the  axis  of  said  frame,  an  adjustable 
stop  in  the  frame  to  limit  the  longitudinal  movement  of  the  pencil,  and  means 
to  rotate  the  said  cutter  .and  give  it  a  planetary  motion." 

''lO.  In  a  pencil-sharpening  machine  the  combination  of  a  rotary  device 
provided  with  helically  arranged  cutting  edges,  means  for  imparting  both  a 
rotary  and  planetary  motion  thereto,  and  of  an  adjustable  stop  carried  by 
the  frame  to  limit  the  longitudinal  movement  of  the  pencil." 

The  foregoing  are  the  only  claims  involved  in  this  suit.  Defenses  are 
noninfringement  and  invalidity. 

Henry  M.  Huxley,  of  Chicago,  111.,  for  appellant. 
Chas.  S.  Burton,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  fact  as  above). 
[1]  Webster  First  Patent,  No,  6^0,8J^,—Oi  the  nine  elements  which 
comprise  the  sharpener  defined  in  claim  4,  quoted  above,  the  element 
described  as  "a  cutter  provided  with  spiral  blades"  is  claimed  to  be 
unique,  and  when  used  in  the  combination  set  forth  in  this  claim  con- 
stitutes the  basis  for  one  of  the  contributions  which  Webster  made  to 
this  art.  The  patentee  emphasized  this  element  in  his  specifications 
by  saying  : 

''On  the  free  end  of  the  shaft  I  mount  a  cutter  which  in  shape  is  a  f rustima 
of  a  cone  and  is  provided  with  a  plurality  of  spiral  blades  and  the  block  {16) 
is  provided  on  the  side  adjacent  to  the  cutter  with  a  conical  shaped  groove, 
which  is  adapted  to  receive  the  end  of  a  pencil  and  sustain  and  direct  the 
same  against  the  cutter,  as  will  be  readily  understood  by  an  inspection  of  the 
drawings.  •  •  *  It  will  be  observed  that  the  blades  on  the  cutter  are  made 
spiral  and  so  disposed  that  as  the  cutter  is  rotated  the  cutting  will  be  from 
the  point  of  the  pencil  backward,  thereby  giving  a  fine,  long  point,  without 
breaking  the  lead." 

The  block  and  the  mechanism  for  rotating  the  cutter  and  the  block 
about  the  pencil  supply  the  means  for  utilizing  the  spiral  bladed  cut- 
ter.   The  advantages  of  providing  a  cutter  so  that  each  sharpening 
spiral  blade  performs  a  progressive  shaving  action^  beginning  at  the 
ieic.aA.--8 
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point  of  the  lead  and  moving  backward,  over  a  cutter  that  scrapes 
like  a  file,  is  so  obvious  that,  in  the  absence  of  any  disclosure  in  the 
prior  art,  invention  is  apparent.  Appellant  produced  a  pencil  sharp- 
ener which  for  the  first  time  sharpened  the  pencil  from  the  point  back. 
This  machine,  by  means  of  the  spiral  blades,  cut  thin  shavings  along 
the  wood  and  avoided  the  difficulties  that  were  met  in  case  a  file  were 
used. 

Appellees,  however,  contend  that  the  prior  art,  represented  by  two 
patents,  one  to  Rice,  No.  230,338,  granted  July  28,  1880,  and  one  to 
Hoffman,  No.  291,597,  granted  January  7,  1884,  anticipated  appellant's 
invention.  The  Hoffman  patent  is  but  an  improvement  of  the  Rice 
patent.    Hoffman,  in  his  specifications,  says : 

"My  improvemjent  has  been  designed  with  special  reference  to  the  needs 
of  the  pencil  sharpener  described  in  letters  patent  No.  230,338,  ♦  ♦  •  and 
it  is  in  this  connection  that  I  have  illustrated  it  In  the  accompanying  draw- 
ings, ♦  ♦  ♦  and  parts  thus  far  described  are  substantially  the  same  in 
construction  and  operation  as  those  described  in  letters  patent  No.  230,338, 
above  referred  to,  and  require  no  further  description  here." 

The  contribution  to  the  art  made  by  Rice  and  Hoffman  was  chiefly 
in  the  use  of  a  rotary  file,  which  both  patentees  ^used  to  point  the  lead 
in  the  pencil.  Neither  patent  provided  for  the  use  of  its  rotary  file 
to  cut  the  wood.  Had  such  a  file  been  provided,  it  would  have  soon 
become  clogged  with  grains  of  wood  and  would  not  have  performed 
its  work.  Appellant's  sharpener  is  distinguished  from  both  the  Rice 
and  Hoffman  devices  in  two  important  respects.  It  cut  the  lead  and 
the  wood  at  the  same  time,  avoiding  the  consequences  that  would  re- 
sult in  case  a  file  were  applied  to  the  wood.  A  sharpener  was  also  pro- 
vided wherein  the  sharpening  began  at  the  point  of  the  pencil  and 
worked  back.  The  new  features  of  appellant's  sharpener  were  not 
disclosed  by  either  the  Hoffman  or  the  Rice  patents. 

[2]  Appellant  contends  that  the  Eager  patent,  No.  648,900,  May 
1,  1900,  described  an  invention  having  a  cutter  of  the  milling  tool  type. 
and  so  mounted  with  respect  to  the  pencil  seat  as  to  rotate  in  the 
proper  direction  to  cut  back  from  the  point  of  the  pencil  in  the  same 
manner  as  the  cutter  of  the  Webster  patent.  This  patent,  however, 
was  issued  subsequent  to  the  date  of  the  patent  under  consideration, 
and  the  evidence  as  to  any  prior  use  of  such  machine  is  too  meager 
and  unsatisfactory  to  justify  us  in  upsetting  appellant's  patent  on  that 
ground.  While  the  Eager  machine  is  distinguishable  from  the  ma- 
chine described  in  Webster's  first  patent  in  other  respects,  it  is  not 
necessary,  in  view  of  the  dates  of  issuance  of  the  two  patents,  to  point 
out  the  distinguishing  features. 

We  conclude  claims  4  and  5  of  the  Webster  first  patent  are  valid. 
The  latter  claim  is  sustained,  in  view  of  this  discussion,  without  fur- 
ther elaboration. 

[3]  Noninfringement. — ^Appellees  urge  that  no  infringement  of  this 
patent  is  disclosed,  because  in  its  cutter  the  third  element  in  this  claim, 
No.  4,  a  pinion,  must  be  located  upon  the  opposite  end  of  the  "axle," 
which  is  the  second  element  of  the  claim.  It  does  not  seem  to  us  that 
the  location  of  the  pinion  is  a  necessary  or  an  essential  part  of  this 
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third  dement.  In  the  particular  drawing  to  which  reference  was  made, 
it  is  true  the  pinion  was  located  at  the  opposite  end  of  the  axle ;  but 
the  location  of  the  pinion  was  not  the  essence  of  the  element  so  de- 
scribed. The  claim,  fairly  construed  in  the  light  of  the  drawings  and 
specifications,  does  not  warrant  the  limitation  or  restriction  which  ap- 
pellees attempt  to  place  upon  the  location  of  the  pinion. 

[4]  Webster  Second  Patent,  No,  819J04 — Noninfringement. — In 
botfi  claims  1  and  3  of  this  patent  there  appears  an  element  described 
in  claim  1  as  "bearings  at  opposite  ends  of  the  frame"  and  in  claim  3 
as  "a  case  provided  with  bearings  for  the  opposite  ends  of  the  frame," 
and  it  is  contended  that  appellees'  sharpener  is  not  provided  with  such 
"bearings  at  the  opposite  ends  of  the  frame."  We  have  examined 
the  appellees'  sharpener  in  vain  for  the  two  bearings  at  the  opposite 
ends.  It  is  clear  that  appellees'  sharpener  carries  the  rotor  on  its 
journal  bearing  at  one  end  of  the  journal  only.  True,  at  the  other 
end  there  is  provided  a  sleeve  occasionally  used  for  a  smaller  sized 
pencil,  and  when  so  used  it  serves  somewhat  as  a  bearing.  We  are 
convinced,  however,  that  appellees'  sharpener  does  not  infringe  either 
claim  for  want  of  this  element  above  referred  to. 

[5]  Baines  Patent-^Noninfringement. — Appellees  further  contend 
that  their  sharpener  does  not  infringe  the  Baines  patent.  No.  839,806, 
because  it  does  not  possess  that  element  found  in  claims  8  and  10  de- 
scribed as  "an  adjustable  stop  in  the  frame  to  limit  the  longitudinal 
movement  of  the  pencil."  Appellees'  sharpener  is  provided  with  a 
stop,  but  it  is  not  an  adjustable  stop.  Its  stop  is  attached  to  the 
frame  and  firmly  secured  thereto  by  means  of  two  screws.  Appellant's 
contention  is  that  this  stop  is  adjustable,  because  it  can  be  removed, 
and,  when  turned  over,  it  will  occupy  a  somewhat  different  position, 
and  thereby  becomes  adjustable.  In  other  words,  it  is  possible  that 
this  stop  may  be  put  into  two  positions,  in  one  of  which  the  pencil  is 
sharpened  to  a  finer  point  than  in  the  other.  Ignoring  the  fact  that 
it  is  impracticable  to  remove  the  stop  and  change  ends,  we  do  not  be- 
lieve that,  if  such  change  is  made,  adjustability  is  thereby  secured.  The 
word  "adjustable"  in  fiiis  claim  must  be  construed  in  the  light  of  the 
mechanism  to  which  it  is  applied.  An  adjustable  stop  in  a  pencil 
sharpener  is  a  stop  that  may  be  so  adjusted  as  to  permit  the  pencil 
to  be  sharpened  to  various  degrees  of  pointedness.  Appellant's  stop 
is  more  in  the  natiu"e  of  a  fixed  stop.  It  is  firmly  secured  to  the  frame. 
We  conclude  no  infringement  of  this  patent  appears. 

[I]  Trade-Mark  "Junior/' — It  is  further  contended  that  the  court 
erred  in  refusing  an  injunction  to  restrain  appellees  from  using  the 
words  "Stewart  Junior,"  because  of  appellant's  trade-mark  of  the 
word  "Junior."  Appellees  have  at  least  two  pencil  sharpeners  upon 
the  market.  One  is  known  as  the  "Stewart  Junior."  The  word  "Stew- 
art," as  written,  is  a  fac  simile  of  the  signature  of  Mr.  Stewart,  and  the 
word  "Junior"  appears  in  smaller  type  in  Roman  letters,  and  im- 
mediately beneath  the  word  "Stewart."  Appellees  deny  appellant's 
right  to  a  trade-mark  on  the  word  "Junior,"  when  applied  to  a  manu- 
factured article  such  as  here  under  consideration.  There  is  much  force 
in  their  argument    The  word  "Junior,"  especially  as  applied  to  a  man- 
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ufactured  article,  has  a  well-known  meaning.  It  indicates  the  later  or 
more  recent  product,  or  a  smaller  type  or  model  of  a  machine  that  has 
been  on  the  market.  In  the  present  case,  it  appears  from  the  exhibits 
that  appellee's  "Junior"  is  a  later  and  a  smaller  type  of  sharpener  than 
was  previously  manufactured  by  it. 

We  conclude  appellees  were  within  their  rights  in  so  using  the  word 
"Junior"  in  connection  with  the  word  "Stewart,"  and  in  view  of  the 
fact  that  a  similar  and  larger  model  of  this  same  sharpener,  bearing  the 
name  "Stewart"  written  in  the  same  manner,  was  in  use  when  the 
later  and  smaller  model  by  the  same  company  was  placed  upon  the 
market.  While  Webster's  patent  No.  640,846  has  now  expired,  this 
suit  was  instituted  some  time  prior  to  the  expiration  of  the  patent  We 
therefore  conclude  that  appellant  is  entitled  to  an  accounting  for  in- 
fringement of  this  patent  prior  to  its  expiration. 

The  decree  is  reversed  with  costs,  with  directions  to  enter  a 
decree  in  favor  of  appellant  for  an  accounting  for  infringements  of 
patent  No.  640,846. 


(240  Fed.  56) 

F.  B.  ZIEG  MFG.  CO.  v.  KUSSELL  GRADER  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  13,  1918.) 

No.  3048. 

Patents  ^=»328 — ^Vamditt  and  Infringement— Road-Gbadino  Machine. 

The  demons  patent.  No.  924,966,  for  a  road-grading  machine,  claims  2 
and  17,  held  valid,  but,  as  limited  by  the  prior  art,  not  infringed  by  a 
machine  in  which  the  wheels  must  always  automatically  move  with  the 
drawbar  and  parallel  with  the  line  of  draft 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity,  by  the  Russell  Grader  Manufacturing  Company 
against  the  F.  B.  Zieg  Manufacturing  Company.  Decree  for  com- 
plainant, and  defendant  appeals.    Reversed. 

Staley  &  Bowman,  of  Springfield,  Ohio  (Border  Bowman  and 
Paul  A.  Staley,  both  of  Spring^eld,  Ohio,  of  counsel),  for  appellant. 

A.  C.  Paul,  of  Minneapolis,  Minn.,  and  A.  M.  Allen,  of  Cincinnati, 
Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  MACK,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  This  is  an  appeal  by  defendant  in  a  pat- 
ent infringement  suit,  and  involves  only  claims  2  and  17  of  the  Clem- 
ens patent,  No.  924,966,  issued  June  15,  1909.  The  District  Court 
held  both  claims  valid  and  infringed. 

The  patent  is  for  a  road-grading  machine,  whose  mechanism  may  Be 
described  by  reference  to  a  reduced  reproduction  of  Fig.  1  of  the  pat- 
ent drawings. 

-  m 
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The  scraper  blade  S  is  carried  on  a  frame  supported  by  rear  wheels 
^  and  a  forward  wheel  fSS,  which  is  pivotally  connected  to  the  front 
end  of  a  beam  £6,  which  beam  is  connected  between  its  ends  to  the 
reinforcing  flange  11  on  the  upper  edge  of  the  scraper  blade,  its  rear 
end  being  pivotally  connected  at  £1  to  the  draw  bar  15.  The  latter 
is  held  in  desired  position  by  a  latch  31,  engaging  one  of  the  perfora- 
tions in  the  curved  bar  19,  A  release  of  the  latch  by  the  driver's  foot 
enables  the  shifting  of  the  line  of  draft.  As  the  beam  26  is  always  at 
right  angles  with  the  scraper  blade,  and  as  the  draw  bar  always  remains 
in  the  line  of  draft,  its  adjustment  with  respect  to  the  latch  bar  changes 
the  angle  of  the  scraper  blade  with  reference  to  the  line  of  draft,  and 
so  sets  the  blade  at  right  angles  with  that  line  or  obliquely  thereto, 
thus  enabling  the  scraping  of  the  road  from  either  side  to  the  center 
or  on  a  level.  The  wheels  /  are  joumaled  on  crank  axles  4»  which  in 
turn  are  journaled  on  swinging  brackets  3  pivoted  at  their  forward 
ends  to  flanges  on  the  scraper  blade  and  at  their  rear  ends  to  an  align- 
tnent  bar  5 ;  links  7  on  the  crank  axle  connect  with  the  lower  arms  8 
of  operating  levers  (not  shown  in  the  drawing),  by  which  the  scraper 
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blade  may  be  raised  or  lowered  throughout  its  length  or  either  of  the 
opposite  ends  of  the  blade  may  be  raised.  The  specification  calls  for 
mechanism  (not  shown  in  the  drawing  above  and  not  involved  in  the 
claims  in  issue)  for  putting  the  swinging  brackets  into  diflferent  angu- 
lar positions,  whereby  the  wheels  may  be  set,  at  the  will  of  the  opera- 
tor, in  either  perpendicular  or  oblique  positions.  In  the  regular  op- 
eration of  the  machine  the  drawbar  is  locked  to  the  latch  bar  by  the 
latch  31,  and  the  alignment  bar  6  is  locked  to  the  beam  26  by  stop 
collars  6  on  the  alignment  bar,  one  on  either  side  of  the  beam.  The 
machine  may  be  adjusted  to  any  desired  operative  position  by  releasing 
the  latch  31  and  stop  collars  6.  The  claims  in  suit  are  printed  in  the 
margin.^ 

Whether  defendant  infringes  depends  upon  the  validity  and  scope 
of  these  claims. 

demons  was  not  a  pioneer  in  the  road  grader  art ;  nearly  every  im- 
portant feature  of  his  device  was  old  when  he  entered  the  field.  Men- 
denhall  (to  go  no  further)  had  disclosed  a  machine  by  which  (as  shown 
in  reduced  Fig.  2  of  the  patent  drawings — ^a  plan  view) 


Jf^^. 


the  scraper  blade  H  is  pivotally  hung  beneath  longitudinal  side  beams 
G,  carried  by  side  rods  P,  the  blade  being  retained  in  the  desired  posi- 
tion by  rods  V  attached  at  one  end  to  the  side  beams  and  at  the  other  end 
to  perforated  metal  plates  /?S  secured  to  the  t(^  of  the  scraper  blade, 
the  drawbar  A  being  also  pivotally  attached  by  a  bracket  to  the  rear 
side  of  the  scraper  blade.  The  wheels  are  carried  on  brackets  depend- 
ing from  the  side  beams,  to  which  the  upper  ends  are  rigidly  attached, 

1  "2.  In  a  road-grading  machine  the  combination  with  a  pair  of  wheels  con- 
nected to  a  pair  of  swinging  oscillating  brackets  pivotally  attached  to  a  blade 
with  means  for  holding  said  swinging  brackets  where  set  substantially  as 
described." 

**17.  In  a  road-grading  machine,  the  combination  with  a  scraper  blade,  of 
supporting  wheels  at  the  front  and  rear  of  said  blade,  crank  axles  connected 
to  said  blade  with  freedom  for  both  lateral  and  vertical  swinging  movements, 
and  to  the  rear  portions  of  which  crank  axles,  the  said  rear  wheels  are  Jour- 
naled,  independent  devices  for  vertically  adjusting  said  crank  axles  and 
means  holding  the  said  crank  axles  for  paraUel  lateral  swinging  movements, 
substantially  as  described." 
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their  lower  ends  being  pivoted  upon  brackets  attached  to  the  rear 
end  of  the  scraper  blade,  which  is  raised  or  lowered  by  means  of 
levers  connected  with  the  wheel  brackets. 

The  differences  between  demons  and  Mendenhall,  so  far  as  here 
important,  are  these:  The  connection  between  Mendenhall's  wheels, 
side  beams  and  drawbar  is  such  that  the  wheels  must  always  move  with 
the  side  beams,  and  thus  with  the  drawbar ;  the  turning  of  the  draw- 
bar automatically  turns  the  wheels,  which  must  thus  always  maintain 
practical  parallelism  with  the  drawbar.  In  Clemons,  however,  the 
arrangement  is  such  that  the  wheel  brackets  move  independently  of 
both  beam  and  bar,  and  the  wheels  need  not  thus  be  constantly  held 
parallel  with  the  line  of  draft;  they  are  capable  of  being  held  in  the 
desired  position  with  respect  to  beam  and  drawbar  through  the  align- 
ment bar  and  the  stop  collars  thereon.  We  agree  with  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  that  the  Clemons  patent 
shows  invention  over  Mendenhall  (Stockland  v.  Russell  Co.,  222  Fed. 
906,  138  C.  C.  A.  386),  but  this  invention  we  think  resides  only,  so  far 
as  the  claims  here  in  issue  are  concerned,  in  the  positive  means  for 
holding,  where  set,  the  independently  moving  and  adjustable  rear 
wheel  brackets. 

We  are  not  impressed  with  plaintiff's  contention  that  Mendenhall's 
disclosure  is  shown  to  be  impracticable,  nor  by  the  suggestion  that  he 
had  in  mind  only  a  road  scraper,  as  distinguished  from  a  road  grader. 
His  device  was  reasonably  adapted  for  the  latter  purpose,  though  not 
as  well  adapted  as  that  of  Clemons.  While  Mendenhall  showed  no 
front  wheel,  there  was  nothing  new  in  providing  one. 

Defendant's  structure,  as  illustrated  by  the  subjoined  cut,  may  be 
thus  compared  with  the  device  of  the  patent. 


The  scraper  blade,  as  in  the  Clemons  patent,  is  carried  on  a  frame 
supported  by  rear  and  forward  wheels;  there  is,  however,  no  beam 
as  distinguished  from  the  drawbar;   the  unitary  bar  which  takes  the 
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place  of  plaintifFs  drawbar  and  beam  is  pivotally  connected  near  its 
rear  end  to  the  upper  edge  of  the  scraper  blade ;  in  front  of  this  blade 
there  is  (as  in  demons)  a  circular  latch  bar  adjustable  on  the  drawbar, 
with  perforations  for  connection  therewith,  and  swinging  brackets 
pivotally  connected  with  the  rear  side  of  the  scraper  blade,  to  which 
brackets  the  levers  which  raise  and  lower  the  blade  are  pivotally  con- 
nected, the  short  arms  of  the  levers  being  rigidly  connected  with  the 
axles  of  the  rear  wheels.  These  axles  are  unlike  the  crank  axles  of  the 
patent,  for  they  permit  no  lateral  and  independent  movement  with  re- 
spect to  the  drawbar ;  the  wheels  must  always  automaticaUy  move  with 
the  drawbar  and  parallel  with  the  line  of  draft.  In  the  rear  of  the 
scraper  blade  an  alignment  bar,  whose  ends  are  pivotally  connected 
with  the  respective  wheel-supporting  brackets,  is  permanently  pivoted 
at  the  center  upon  the  extreme  rear  end  of  the  drawbar,  which  obvi- 
ously is  not  at  all  times  at  right  angles  with  the  scraper  blade.  Unless 
in  its  pivoting  upon  the  drawbar,  the  alignment  bar  has  nothing  corre- 
sponding  to  the  stop  collars  of  the  patent. 

We  think  it  clear  that  the  alignment  bar  6,  the  stop  collars  6  and 
the  locking  pins  33  are  the  *'means"  specified  in  the  claims  in  suit 
respectively  for  "holding  said  swinging  brackets  where  set"  and  for 
"holding  the  said  crank  axles  for  parallel  lateral  swinging  movements." 
The  alignment  bar  alone  is  not  the  means.  Defendant  has  not  this 
holding  element,  unless,  as  plaintiff  contends,  the  term  "means"  should 
be  construed  broadly  enough  to  include  the  pivoting  of  the  alignment 
bar  directly  upon  the  drawbar.  But  this  we  think  not  permissible, 
for  the  alignment  bar  /  of  Mendenhall  was,  in  effect,  so  pivoted 
through  its  connection  with  the  cross  bar  B,  which  was  itself  directly 
pivoted  upon  the  drawbar,  thus  establishing  a  permanent  connection 
between  wheel  brackets  and  drawbar.  Indeed,  in  defendant's  struc- 
ture there  is  wholly  lacking  the  idea  of  a  mechanically  adjustable 
connection  between  wheel  brackets  and  drawbar,  to  meet  changes  of 
draft  angle.  The  adjustment  is  automatic,  as  in  Mendenhall,  This 
difference  is,  we  think,  controlling. 

The  fact  that  the  machine  of  the  patent  can  be  operated  without 
the  use  of  the  stop  collars  on  the  alignment  bar,  so  long  as  the  angle 
of  draft  is  unchanged,  and  is  thus  capable  of  a  limited  automatic 
movement,  is  not  highly  important ;  it  has  at  all  times  the  adjustable 
feature  and  positive  holding  means  referred  to,  and  such  adjustment 
and  holding  means  are  necessarily  used  whenever  the  angle  of  draft 
is  changed,  and  these  holding  means  constitute  an  essential  element 
of  the  claims  in  issue.  Nor  is  it  controlling,  as  respects  the  question  of 
infringement  of  the  claims  in  suit,  that  when  the  drawbar  of  the  de- 
vice of  the  patent  is  locked  to  its  latch  bar,  the  stop  collars  loose  on  the 
alignment  bar  and  the  scraper  blade  raised  clear  of  the  ground,  a 
forward  movement  of  the  machine  will  cause  the  wheels  to  line  up 
parallel  with  the  drawbar.  It  is  also  immaterial,  as  respects  the  ques- 
tion of  infringement,  that  in  plaintiff's  commercial  machine,  apparently 
manufactured  as  to  some  features  under  another  patent  than  the  one 
involved  on  this  appeal,  the  stop  collars  are  omitted  and  the  alignment 
bar  pivoted  directly  upon  the  drawbar. 

We  conclude  that  defendant  does  not  infringe  the  claims  in  suit 
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We  find  nothing  in  Stockland  v.  Russell  G>.,  supra,  opposed  to  this 
conclusion.  The  device  there  held  to  infringe  had  an  alignment  bar 
so  constructed  that  in  turning  the  machine  one  of  the  wheel  brackets 
swings  outwardly,  independently  of  the  drawbar. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  decree  dismissing  the  bilL 


<2«  Fed.  61) 

6ENEBAL  ELECTRIC  CO.  v.  COOPER  HEWITT  ELECTRIO  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circoit     January  8,  1918.) 

No.  3086. 

1.  Patents  ^:>109— Yaxiditt — ^Amendmbnt  of  Appucation. 

The  rule  is  that  insertions  by  way  of  amendment  in  the  description  or 
drawing,  or  both,  of  a  patent  application,  do  not  invalidate  the  patent.  If 
they  are  only  in  amplification  and  explanation  of  what  was  already  rea- 
sonably indicated  to  be  within  the  invention,  and  tills  rule  applies  with 
special  force  where  the  insertion  was  required  by  the  Patent  Office. 

2.  Patents  ^=»16 — VAXinrrr — Iicpbovemknt  Patents. 

A  device  may  be  at  the  same  time  an  infringement  upon  the  relatively 
generic  claim  of  a  prior  patent  and  also  be  a  patentable  improvement 
thereon,  and  there  is  no  Inccmsistency,  even  presumptive,  between  these 
conclusions. 
1  Patents  ^s»328— Lamp— E^mcoT  of  Intebixbencb. 

The  Kuch  patent,  No.  1,090,902,  for  a  mercury  vapor  lamp,  held  not 
invalidated  by  interference  proceedings  with  Bastian  in  the  Patent  Office, 
in  which  priority  was  awarded  to  Bastian  as  to  certain  claims  then  in- 
duded  in  Kuch*s  application,  but  not  as  to  the  claims  finally  allowed, 
i  Patents  ^»328— Invention — Infbinoemknt. 

The  patent  further  held  to  disclose  an  improvem^it  which  involved 
patentable  invention;   also  held  infringed. 
6.  Patents  ^=>iei(l) — ^Vaxidity  ano  Invention — Ikpeovxment  Patenib. 

When  a  supposed  invention  is  considered  with  reference  to  a  prior 
patent,  to  determine  whether  there  was  inventive  advance,  the  claims  of 
that  prior  patent  are  wholly  inunaterial,  unless  in  some  possible  in- 
stances where  the  claims  might  interpret  an  obscurity.  The  question  is 
whether  there  has  been  Inventive  advance  upon  the  structure  disclosed 
by  the  spedflcation  and  drawings,  and  if  the  claims  seem  to  reveal  the 
later  form,  when  the  specification  and  drawings  do  not,  it  must  be  be- 
cause of  the  generic  language  of  the  claims,  interpreted  in  the  light  of  the 
later  device. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  General  Electric  Company  against  the  Cooper 
Hewitt  Electric  c5ompany.  Decree  for  defendant,  and  complainant 
appeals.    Reversed. 

Squire,  Sanders  &  Dempsey,  of  Cleveland,  Ohio,  and  Pennie,  Davis 
4  Marvin,  of  New  York  City  (W.  B.  Morton  and  Wm.  H.  Davis,  both 
of  New  York  City,  of  counsel),  for  appellant. 

Parker  W.  Page  and  Thomas  B.  Kerr,  both  of  New  York  City,  for 
appellee. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 
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DENISON,  Circuit  Judge.  This  is  the  ordinary  suit  for  infringe- 
ment, based  upon  patent  No.  1,090,992,  issued  March  24,  1914,  to 
Kuch  for  an  improved  mercury  vapor  lamp.  Appellant  acquired  title 
to  the  patent  and  was  the  plaintiff  below.  The  bill  was  dismissed 
because  the  patent  was  thought  to  be  invalid,  and  the  plaintiflf  appeals. 

The  conclusion  of  invalidity  is  rested  upon  two  grounds:  First, 
that  new  matter  was  introduced  into  the  application  and  was  not  su|>- 
ported  by  new  oath ;  and,  second,  that  Kuch  was  anticipated  by  Bas- 
tian,  and  that  this  priority  had  been  adjudicated  in  an  interference 
between  them.  A  due  understanding  of  the  questions  thus  presented 
requires  a  brief  explanation  of  the  invention.  Lamps  of  this  type 
consist  essentially  of  a  sealed  glass  tube,  more  or  less  exhausted,  hav- 
ing a  mercury  electrode  at  each  end.  When  the  tube  is  filled  with  the 
mercury  vapor  and  the  electric  current  passed  through,  the  vapor 
becomes  luminous  or  incandescent.  One  of  the  recognized  difficulties 
is  that,  since  greater  heat  develops  at  the  anode  than  at  the  cathode, 
there  is  at  the  anode  a  greater  vaporization,  and  the  mercury  is  dis- 
tilled over  and  accumulates  at  the  cathode,  so  as  to  destroy  tne  proi>- 
er  balance.  This  difficulty  had  been  met  by  devices  or  constructions 
which  caused  or  permitted  the  excess  mercury  at  the  cathode  to  run 
back  occasionally  along  the  tube  to  the  anode ;  but  this  remedy  brought 
new  operating  difficulties  in  the  high  pressure  lamps.  Kuch's  object 
was  to  find  a  better  way  to  preserve  an  automatic  balance  between 
the  two  electrodes.  He  took  Uiat  style  of  lamp  which  had  a  horizon- 
tal tube  carrying  the  mercury  at  each  end  in  a  depending  enlargement 
or  bulb,  and  he  accomplished  a  first  or  general  automatic  balance  by 
directly  attacking  the  vaporization  at  the  anode.  His  remedy  for  the 
excess  was  to  make  the  anode  bulb  larger  than  the  cathode  bulb.  It 
followed  that  the  outer  surface  of  the  former  bulb,  which  would  radi- 
ate heat,  would  be  larger,  and  would  therefore  by  radiation  subtract 
heat  from  that  generated  inside  the  bulb,  and  so  diminish  what  may 
be  called  the  net  heat  of  the  mercury,  and  the  comparative  resulting 
anode  vaporization.  He  knew  that  the  effect  of  a  given  current  upon 
these  electrodes  and  under  given  conditions  could  be  computed,  and 
his  inventive  thought  was  that,  if  the  radiating  surfaces  of  the  two 
bulbs  were  proportioned  to  the  amount  of  the  heat  to  be  generated  in 
each,  there  would  be  corresponding  radiation  and  the  proper  vapori- 
zation balance  would  be  maintained.*  He  thus  brought  about  a  rough 
and  general  equalization  by  attacking  the  cause  of  inequality;  but 
changes  of  external  temperature  or  other  conditions  would  prevent 
this  preliminary  regulation  from  entirely  and  always  stopping  the 
accumulation  of  excessive  mercury  at  the  cathode,  and  so  Kuch  pro- 
vided a  further  and  final  automatic  regulation.  He  knew  that  there  oc- 
curred at  the  cathode  a  phenomenon  called  the  "cathodic  aigret."  This 
was  an  agitation  suggestive  of  boiling,  and  it  extended  a  certain  depth 
from  the  surface  of  the  mercury  in  the  cathode.  Obviously,  the  bulb 
surface  adjacent  to  the  mercury  thus  agitated  would  radiate  heat  much 

1  Theories  of  heat  transmission  to  the  mass  of  mercury  in  the  bulb  are 
also  InTolved,  but  do  not  need  statement 
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more  actively  than  the  remaining  and  lower  part  of  the  bulb  surface. 
Kuch  utilized  this  effect  of  this  phenomenon  by  interposing,  between 
his  horizontal  illuminating  tube  and  his  depending  cathode  bulb,  an 
intermediate  upwardly-inclined  tube  of  much  less  diameter  than  the 
illuminating  tube.  A  small  excess  accumulation  of  mercury  in  this 
intermediate  tube  would  very  considerably  raise  the  lowest  point  of 
this  aigret  agitation  and  so  diminish  radiation,  increase  the  net  heat, 
and  promote  vaporization.  A  slight  drop  in  the  mercury  in  this  tube 
would  have  the  converse  magnified  effects;  and  the  mercury  level 
would,  automatically,  maintain  itself  substantially  constant.  We  here 
reproduce  Fig.  1  of  the  Kuch  pat^t  as  originally  filed  and  as  amend- 
ed. Claims  2  and  3  are  given  in  the  margin.'  Claims  1  and  4,  also 
sued  upon,  do  not  require  separate  consideration. 

[1]  The  original  drawing  did  not  show  any  anode  bulb  or  passage 
thereto  from  the  illuminating  tube,  nor  did  the  specification  contain 
any  particular  description  of  either.    During  the  progress  of  the  ap- 


Each's  Original  Drawing. 


Drawing  of  Kuch  Patent,  as  Issued. 


***Claim  2.  The  herein  described  gas  or  vapor  electric  lamp  comprising  a 
tube  having  electrode  chambers  at  its  ends,  the  cathode  chamlx^r  being  con- 
nected with  the  tube  by  a  passage  smaller  than  that  connect  lug  the  tu»)e 
and  anode  chamber,  a  body  of  mercury  in  the  cathode  chamber  and  partly 
filling  Uie  passage  connecting  said  chamber  with  the  body  of  the  tube,  and  a 
body  of  mercury  in  the  anode  compartment 

**Claim  3.  A  vapor  electric  device  comprising  an  anode  bulb  partly  filled 
with  mercury,  a  main  iUuminating  tube  communicating  with  said  anode 
chamber  and  a  tube  of  lesser  diameter  than  said  illuminating  tube  connecting 
the  latter  with  the  cathode  chamber/' 
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plication,  an  amended  drawing  was  filed  as  above,  and  the  specifica- 
tion was  made  to  say,  in  so  many  words,  that  the  anode  bulb  was 
larger  than  the  cathode,  and  that  the  passage  leading  from  the  illumi- 
nating tube  to  the  anode  was  larger  than  Ae  passage  or  intermediate 
tube  leading  to  the  cathode  bulb.  The  claims,  as  issued,  are  made 
to  depend  in  part  upon  these  things  not  originally  specified.  Hence 
it  is  plausibly  argued  that  the  insertion  was  of  new  matter  and  was 
vital  to  the  invention  as  patented;  and  thereupon  it  is  said  that  the 
patent  is  void.  Railroad  v.  Sayles,  97  U.  S.  554,  563,  24  L.  Ed.  1053  ; 
Railroad  v.  Consolidated  Co.  (C.  C.  A.  6)  67  Fed.  121,  129,  14  C.  C. 
A.  232.  This  view  overlooks  the  substance  of  the  invention,  as  dis- 
closed in  the  original  specification  and  drawing.  The  rule  is  that  in- 
sertions by  way  of  amendment  in  the  description  or  drawing,  or  both, 
do  not  hurt  the  patent,  if  the  insertions  are  only  in  amplification  and 
explanation  of  what  was  already  reasonably  indicated  to  be  within  the 
invention  for  which  protection  was  sought — ^''something  that  might 
be  fairly  deduced  from  the  original  application."  Hobbs  v.  Beach, 
180  U.  S.  383,  395,  21  Sup.  Ct.  409,  45  L.  Ed.  586;  Cleveland  Co. 
V.  Detroit  Co.  (C.  C.  A.  6)  131  Fed.  853,  857,  68  C.  C.  A.  233 ;  Proud- 
fit  Co.  V.  Kalamazoo  Co.  (C.  C.  A.  6)  230  Fed.  120,  123,  14+  C.  C.  A. 
418;  Cosper  v.  Gold,  36  App.  D.  C.  302.  When  we  seek  to  apply  this 
rule  in  this  case,  we  first  observe  that  the  alleged  new  matter  was  not 
only  permitted  by  the  Patent  Office,  but  was  required,  because  an  ele- 
ment claimed  was  not  shown  or  sufficiently  described.  The  Patent 
Office  has  a  strict  rule  on  this  subject.  It  fully  recognizes  that  new 
matter  must  not  be  permitted,  and  it  is  constantly  engaged  in  defining 
what  is  and  what  is  not  new  matter.  The  applicatign  of  the  rule 
must,  of  necessity,  be  more  or  less  arbitrary,  and  the  presumption  of 
correctness  which  attends  Patent  Office  rulings  must  apply  with  espe- 
cial force  to  this  class  of  ruling ;  and  most  peculiarly  is  that  true  when 
the  applicant  has  only  complied  with  the  demands  which  the  Patent 
Office  made. 

It  is  clear  to  us  that  Kuch's  original  application  did  cover  and  in- 
clude these  features  sufficiently  to  justify  the  later  fuller  description 
and  drawing.  After  reciting  that  the  evolution  of  heat  at  the  anode 
was  greater  than  at  the  cathode,  so  that  the  vaporization  at  the  latter 
was  less,  he  said  that  the  first  object  of  his  invention  was  to  so  de- 
termine the  sizes  of  the  two  electrode  vessels  that  they  should  be  in 
the  same  proportion  as  the  heats  developed  in  them,  and  that  the 
second  object  was  to  connect  the  cathode  with  the  illuminating  tube 
by  means  of  a  narrow  intermediate  tube.    He  also  says : 

"It  is  easy  to  so  proportion  the  positive  and  negative  electrode  vessels  that 
the  proportion  of  the  heats  given  off  at  both  electrodes  is  approximately  the 
same  as  the  proportion  of  heats  developed  at  both  electrodes." 

He  also  says : 

"The  size  of  the  cathode  vessel  in  proportion  to  that  of  the  anode  vess^  is 
from  the  beginning  so  determined  that"  the  desired  results  are  effected. 

His  first  claim  was, 

"In  a  gas  or  vapor  electric  lamp  the  combination  with  an  illnminatinsr  tube 
of  an  anode  vessel  at  the  one  end  of  said  illuminating  tube,  a  cathode  vessel,  a 
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narrow  intermediate  tube  between  the  other  end  of  said  illuminating  tube  and 
said  oatliode  ressel,  and  a  metal  liquid  doing  work  in  said  anode  vessel,  said 
cathode  vessel  and  said  narrow  •intermediate  tube." 

The  second  claim  specified  that  the  sizes  of  the  anode  and  the  cathode 
vessels  should  be  in  proportion  to  the  developed  heats.  Later  claims 
had  specific  reference  to  the  function  of  the  narrow  intermediate  tube 
in  controlling  the  cathode  heat  through  the  aigret  action.  Thus  we 
find  repeated  and  direct  reference  to  the  fact  that  the  anode  bulb  is 
to  be  larger  than  the  cathode  bulb,  and  in  the  very  proportion  which 
has  always  been  specified  in  the  claims.  Since  Kuch  did  not  illustrate 
this  anode  vessel,  he  must  be  deemed  to  have  referred  to  the  well- 
known  form  in  common  use.  Cosper  v.  Gold,  supra.  In  this  form, 
the  illuminating  tube  entered  the  anode  chamber  without  any  constric- 
tion, but  by  an  opening  which  was  the  full  cross-section  area  of  the 
illuminating  tube.  It  follows  that  when  Kuch  specified  that  at  the 
cathode  end  of  the  illuminating  tube  he  had  a  narrower  tube  entering 
the  cathode  chamber,  he  naturally  implied  that  this  entrance  was  small- 
er than  the  entrance  to  the  anode  chamber  at  the  other  end  of  the 
illuminating  tube."  It  surely  is  not  the  insertion  of  new  matter  to  put 
into  express  words  a  structiu^  characteristic  already  fairly  implied. 
The  attack  upon  the  patent  on  this  ground  must  fail.  The  situation 
is  closely  analogous  to  that  in  Abercrombie  Co.  v.  Baldwin,  245  U. 
S.  198,  38  Sup.  Ct.  104,  62  h.  Ed.  240,  decided  by  the  Supreme  Court 
December  10,  1917. 

[2,  3]  After  most  of  Kuch's  claims,  about  20  in  number,  were  allow- 
ed, the  Office  suggested  to  Bastian  16  of  these  claims.  Bastian  adopted 
them,  and  an  interference  was  declared.  Since  both  applicants  were 
foreigners,  and  Bastian's  filing  date  was  earlier,  the  Office  awarded 
him  priority.  So  far  as  the  inventions  pertained  to  a  proportioning 
of  the  anode  and  cathode  bulbs,  this  award  of  priority  is  the  end  of 
the  matter ;  but  at  the  time  of  the  declaration  of  interference  Kuch's 
application  contained  claims  identical  with  1  and  2  in  his  issued  pat- 
ent, and  these  claims  were  not  included  in  the  interference.  Like 
claims  3  and  4,  added  after  the  interference,  they  were  characterized 
and  limited  by  the  provision  that  there  should  be  between  the  illumi- 
nating tube  and  the  cathode  tube  an  "intermediate  tube"  or  a  "con- 
tracted passage"  of  less  diameter  than  the  main  part  or  other  end  of 
the  illuminating  tube.  Count  11  of  the  interference,  which  had  been 
one  of  Kuch's  claims  and  which  became  claim  11  of  the  Bastian  pat- 
ent, was: 

"In  a  vapor  lamp,  the  combination  with  the  horizontal  iUnmlnatlng  tube 
of  an  anode,  a  cathode  chamber,  a  narrow  upwardly  inclined  intermediate  tube 
connecting  the  illuminating  tube  and  the  cathode  chamber,  an  active  fluid  in 
the  cathode  diamber  and  partly  filling  the  Intermediate  tube." 

Since  this  count  plainly  reads  upon  Kuch's  form,  and  priority  was 
awarded  to  Bastian,  the  court  took  the  view  that  the  invalidity  of 
Kuch's  patent  necessarily  followed,  and  assumed  that  a  decree  accord- 
ingly was  in  substantial  conformity  to  the  Patent  Office  decision. 

9  When  he  made  his  new  drawing,  he  showed  a  passage  to  the  anode  which 
may  be  sUghtly  constricted^  but  his  claims  do  not  involve  this  feature. 
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We  think  this  view  does  not  give  due  force  to  the  rule  that  a  device 
may  be  at  the  same  time  an  infringement  upon  the  relatively  generic 
claim  of  a  prior  patent  and  also  be  a  patentable  improvement  thereon, 
and  that  there  is  no  inconsistency — even  presumptive — between  these 
conclusions.  Herman  v.  Youngstown  (C.  C.  A.  6)  191  Fed.  579,  584, 
112  C.  C.  A.  185).  The  intermediate  tube  of  smaller  diameter  than 
the  illuminating  tube,  or,  in  other  words,  the  passage  to  the  cathode 
chamber  constructed  so  as  to  be  smaller  than  the  illuminating  tube, 
was  a  feature  certainly  not  shown  by  Bastian,  and  its  addition  to  or 
substitution  in  Bastian's  structure  might  well  be  a  patentable  improve- 
ment upon  anything  which  Bastian  had  invented.  In  careful  observ- 
ance of  this  distinction  and  purported  compliance  therewith,  the  Pat- 
ent Office  reserved  out  of  the  declaration  of  interference  two  claims 
which  were  limited  to  this  additional  feature,  and  later  issued  to  Kuch 
the  patent  in  suit,  based  on  these  and  similar  claims.  To  hold  these 
claims  invalid  on  accoimt  of  the  result  of  the  interference  is  not  to 
affirm  but  is  to  reverse  the  Patent  Office  conclusions  on  the  subject; 
and  the  claims  cannot  be  held  invalid  for  that  reason. 

[4]  This  leaves  only  the  question  whether  this  so-called  improve- 
ment, when  considered  with  Bastian  put  in  the  prior  art  (where,  for 
the  fourth  defense,  he  must  be  placed — ^Lemley  v.  Dobson  [C.  C.  A. 
61  243  Fed.  391,  395,  156  C.  C.  A.  171),  involved  patentable  inventira. 
This  is  the  controlling  question  in  the  case.  It  is  not  free  from  doubt, 
and  very  likely  the  decree  below  was  intended  to  rest  substantially 
upon  a  negative  answer  thereto. 

Here,  again,  the  patentee  has  the  benefit,  in  rather  unusual  degree, 
of  that  presumption  of  correctness  which  attaches  to  the  Patent  Of- 
fice rulings.  After  the  interference  was  finished,  the  examiner  reject- 
ed two  of  the  remaining  claims  of  Kuch  upon  the  ground  that  they  were 
identical  with  the  interference  issues,  but  allowed  two  others  of  those 
reserved  from  the  interference  (present  1  and  2).  He  also  rejected, 
on  the  same  ground,  two  new  claims  tendered  (present  3  and  4).  Kuch 
finally  conceded  that  the  interference  adjudication  covered  the  first 
two  just  mentioned,  but  argued  that  it  did  not  reach  3  and  4,  for  the 
same  reason  that  1  and  2  were  not  included.  To  these  arguments  the 
Patent  Office  yielded.  Its  action  in  this  respect  was  therefore  most 
deliberate  and  considered,  and  especial  deference  is  given  to  such 
rulings.  Canda  v.  Michigan  Co.  (C.  C.  A.  6)  124  Fed.  486,  493,  61 
C.  C.  A.  194. 

[5]  Plainly,  when  we  consider  a  supposed  invention  with  reference 
to  a  prior  patent,  to  determine  whether  there  was  inventive  advance, 
the  claims  of  that  prior  patent  are  wholly  immaterial — unless  in  some 
possible  instances  where  the  claims  might  interpret  an  obscurity.  We 
must  look,  rather,  to  the  structure  disclosed  by  the  specification  and 
drawings,  and  the  question  is  whether  there  has  been  any  inventive 
advance  upon  that  structure.  If  the  claims  seem  to  reveal  the  later 
form,  when  the  specification  and  drawings  do  not,  it  must  be  because 
of  the  generic  language  of  the  claims,  interpreted  by  our  knowledge 
of  the  later  device.  We  therefore  cannot  depend  upon  the  language 
of  Bastian's  claim  11  (and  similar  claims,  10  and  12)  in  which  alone 
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there  was  any  reference  to  a  "narrow  intermediate  tube"  as  dis- 
tinguished from  the  illuminating  tube  and  the  cathode  chamber,  and 
we  refer  to  the  specification  and  drawings  to  see  whether  Bastian  has 
the  equivalent  of  the  "tube  of  lesser  diameter  than  the  illuqiinating 
tube"  upon  the  presence  of  which  the  Kuch  patent  depends.  Bas- 
tian's  specification  does  not  mention  any  "narrow"  tube  or  any  "in- 
termediate" tube.  Since  Bastian's  claim  11  declares  that  this  "narrow 
interaiediate  tube"  is  found  in  connection  with  the  horizontal  illuminat- 
ing tube,  we  may  well  look  for  it  in  his  Fig.  1,  showing  his  horizontal 
form  and  here  reproduced. 


Yielding  to  the  Patent  Office  conclusion  that  Bastian  could  make 
this  claim  on  his  disclosure,  it  follows  that  this  element  must  be  there 
somewhere.  It  cannot  be  a  part  of  the  cathode  bulb.  It  therefore 
must  be  that  end  of  the  illuminating  tube  which  turns  downwardly 
into  the  cathode  bulb.  It  is  rather  an  awkward  conception  that,  of  a 
unitary  tube  of  constant  diameter  all  of  which  seems  to  be  the  illumi- 
nating tube,  part  is  iluminating  tube  and  part  is  a  "narrow  intermediate 
tube"  between  the  illuminating  tube  and  the  cathode ;  but  there  is  no 
other  solution.  Bastian's  "narrow  tube"  is  therefore  an  extension  of 
the  illuminating  tube,  and  of  precisely  the  same  diameter,  and  is  "nar- 
row" only  with  reference  to  the  greater  diameter  of  part  of  the  cathode 
bulb,  while  Kuch's  tube  is  also  narrow  with  reference  to  the  illuminat- 
ing tube.  Is  Kuch's  form  only  such  a  variation  as  any  one  skilled  in 
the  art  might  naturally  make?  Defendant  insists  that  the  vital  rela- 
tionship is  between  the  size  of  the  intermediate  tube  and  the  size  of  the 
cathode  bulb,  and  that,  since  it  was  common  practice  to  increase  the 
size  of  the  illuminating  tube  proportionately  to  the  increase  in  the  cur- 
rent to  be  used,  there  was  no  invention  in  maintaining  that  part  of  Bas- 
tian's  tube  which  served  as  the  cathode  extension  at  the  small  size 
shown  by  Bastian,  and  then  expanding  the  remainder  of  the  tube  into 
any  size  which  the  current  required. 

We  are  not  convinced  that  we  should  accept  this  conclusion.  In  the 
first  place,  Bastian  certainly  contemplated  nothing  of  the  kind.  Not 
only  is  it  evident  that  his  entire  illuminating  tube  must  be  of  such 
very  small  diameter  that  superficial  tension  will  prevent  the  flow  of 
the  mercury  along  the  horizontal  part,  but  in  another  patent,  issued 
upon  a  divisional  application,  he  expressly  claimed  this  feature.  Next^ 
we  observe  that  in  Kuch,  the  mercury  arc  initially  fills  the  main  illumi- 
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nating  tube  and  usually  extends  part  of  the  length  of  the  intermediate 
tube.  So  far  as  shown  by  the  records  in  this  and  in  the  companion 
case  (No.  3028)  relating  to  the  same  art  (249  Fed.  69,  161  C.  C.  A. 
129),  there  had  never  been  a  lamp  with  mercury  electrodes  in  which 
the  arc  or  its  containing  tube  was  constricted  at  or  toward  the  cathode ; 
on  the  contrary,  the  area  of  the  active  cathode  surface  had  always 
been  at  least  as  great  as  the  cross-section  area  of  the  arc  tube;  and 
we  cannot  now  say  that  an  innovation  in  this  respect  presented  no  new 
problems  as  to  radiation,  amperage  or  other  elements.  If  the  arc  has 
become  limited  to  a  central  "string,"  then  the  constriction  would  be 
of  the  space  between  the  arc  and  the  tube  walls,  and  there  is  no  pre- 
sumption that  this  would  be  immaterial.*  The  Bastian  device  was  in- 
operative, except  with  a  small  amperage.  That  its  beneficial  eflfects 
could  be  retained,  and  that  it  could  be  made  to  operate  with  a  high 
amperage,  by  expanding  part  of  the  tube  and  leaving  the  remainder 
untouched,  seems  now  entirely  obvious  to  the  defendant's  expert ;  but 
we  think  we  have  no  right  to  say  that  this  was  ordinary  skill  in  1906. 
Such  a  change  would  involve,  not  only  expanding  part  of  the  tube, 
but  (probably)  changes  in  the  quantity  of  mercury  to  be  vaporized  and 
readjustment  of  the  anode  and  cathode  sizes — in  fact,  every  factor  in- 
volved would  be  disturbed  and  subject  to  recomputation  if  not  to  ex- 
perimental research. 

When  to  these  considerations  we  add  the  fact  that  defendant,  owner 
of  the  Bastian  patent,  has  abandoned  his  specific  form  and  adopted 
Kuch's,  thus  paying  the  "tribute  of  imitation"  (Diamond  Co.  v.  Con- 
solidated Co.,  220  U.  S.  428,  441.  31  Sup.  Ct.  444,  55  L.  Ed.  527),  we 
conclude  that  the  presumption  of  validity  is  not  sufficiently  overcome, 
and  that  there  must  be  the  usual  decree  for  injunction  and  accounting. 

4  We  do  not  overlook  Fig.  2  of  Hewitt  patent  No.  682,600  (using  one  mercury 
electrode).  The  inserted  guide  or  collar  which  produced  restriction  was  for  a 
different  purpose,  and  was  of  opaque  and  nonheat-conductlng  materlaL  It  is 
not  more  than  a  suggestion  of  one  element  of  Kuch's  combination.  If  it  were 
more,  it  would  anticipate  Bastian's  claim  11. 
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<^  Fed.  69) 

GENERAL  ELECTRIC  CO.  T.  COOPER  HEWITT  ELECTRIC  CO. 

(Circuit  Court  of  Appeals,  Sixth  drcnlt    January  S,  1918.) 

No.  3028. 

Patents  ^=»328 — ^Invbntion — ^Method  of  Operating  Vapob  Lamps. 

Tbe  Kuch  patent.  No.  883,725,  for  a  method  of  operating  mercury  yapor 
lamps,  claim  1,  held  void  for  lack  of  Invention,  In  that  the  process  or 
method  of  the  patent  was  previously  known  and  used  for  some  puri)oses 
where  the  cost  was  not  considered,  and  that  the  discovery  of  the  patentee 
was  only  of  Its  commercial  utility  when  used  under  certain  conditions. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  General  Electric  Company  against  the  Cooper 
Hewitt  Electric  Company.  Decree  for  defendaiit,  and  complainant 
appeals.    Affirmed. 

Squire,  Sanders  &  Dempsey,  of  Cleveland,  Ohio,  and  Pennie, 
Davis  &  Marvin,  of  New  York  City  (W.  B.  Morton  and  Wm.  H. 
Davis,  both  of  New  York  City,  of  counsel),  for  appellant. 

Thos.  B.  Kerr  and  Parker  W.  Page,  both  of  New  York  City,  for 
appellee. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

DENISON,  Circuit  Judge.  The  appellant,  as  owner  of  the  Kuch 
patent,  No.  883,725,  issued  April  7,  1908,  for  a  method  of  operating 
vapor  lamps,  brought  this  action  in  the  court  below  against  the  ap- 
pellee, for  infringement  of  claim  1.  The  bill  was  dismissed  because 
this  claim  was  held  invalid. 

We  think  the  judgment  below  may  rightly  be  sustained  upon  a 
comparatively  simple  ground,  which  makes  unnecessary  any  extended 
consideration  of  vapor  lamps  or  of  the  operative  principles  involved. 
The  mercury  arc  lamp  is  the  most  familiar  type  of  the  class  to  which 
the  patent  refers,  and  its  general  theory  is  recited  in  our  opinion  in 
the  companion  case  (No.  3036).  249  Fed.  61,  161  C.  C.  A.  121. 
The  electric  energy  passed  through  such  a  lamp  may  be  measured  in 
temis  of  volts  per  centimeter  of  the  lamp's  length,  the  consumption 
of  current  in  terms  of  watts,  and  the  light-giving  result  in  terms  of 
candle  power.  Efficiency  was,  therefore,  a  matter  of  candle  power  per 
watt  or  watts  per  candle  power.  In  the  former  method  of  statement, 
the  extreme  high  point  in  the  curve  plotted  upon  a  chart  would  repre- 
sent the  highest  efficiency — ^that  is,  the  most  light  in  proportion  to  the 
electric  energy  used.  It  was  well  known  that,  as  the  voltage  was  in- 
creased, the  efficiency  increased  until  a  certain  point  was  reached,  and 
thereafter  further  increase  diminished  the  efficiency.  Selecting  the 
conditions  of  the  alleged  infringing  lamp  in  order  to  get  concrete 
%ures,  it  was  f otmd  Aat  about  2  volts  per  centimeter  gave  the  best 
result,  and  indicated  the  high  point  in  the  curve  of  candle  power  re- 
sults, while  2%,  2y2,  2%,  and  3  volts  per  centimeter  gave  progressively 
jimmishing  results.    We  assume  it  to  be  the  fact,  as  claimed  in  be- 

^For  other  cases  see  same  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezw 
161C.O-A.— 0 
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half  of  the  patent,  that  the  experts  in  the  art  had  accepted  this  as  the 
fixed  law  of  the  operation  of  the  lamp,  and  had  therefore  abandoned 
any  thought  of  carrying  the  pressure  higher  in  commercial  lamps  where 
economy  of  operation  was  important.  Kuch  discovered  that,  if  the 
voltage  was  increased  considerably  beyond  the  supposed  end  of  the 
economy  road,  contrary  results  followed,  and,  with  very  high  pres- 
sures, the  efficiency  curve  could  be  carried  well  above  the  formerly 
understood  high  point,  thus  achieving  a  second  and  greater  maximum 
of  efficiency.  His  discovery  is  broadly  formulated  in  his  patent  by  the 
first  claim  which  reads : 

**The  method  of  working  gas  or  vapor  electric  lamps  having  mercury  elec- 
trodes to  increase  thir  efficiency,  which  consists  in  applying  to  said  electrodes 
an  electric  potential  greater  for  unit  length  of  column  of  light  than  that  cor- 
responding to  the  minimum  point  of  its  curve  of  effideacy,  substantially  as 
described." 

Confessedly,  Kuch  devised  no  new  apparatus.  He  only  employed,  in 
an  existing  apparatus,  a  potential  greater  than  what  had  been  supposed 
to  be  the  limit  of  efficient  use.  Whether  such  a  discovery  is  a  pat- 
entable invention  under  any  circumstances — one  of  the  questions  con- 
sidered below — we  pass  by.  For  the  purposes  of  this  opinion,  we  as- 
sume that,  if  he  had  been  the  first  person  who  intelligently  and  pur- 
posely persisted  in  such  use  of  such  potential,  or  to  disclose  that  it 
could  be  used  with  some  useful  result,  the  discovery  would  have  been 
a  patentable  process  or  method.  See  Bethlehem  Co.  v.  Niles  Co.  (C.  C.) 
166  Fed.  880. 

However,  we  cannot  give  him  credit  for  this  priority.  High  voltage 
develops  great  heat,  and  great  heat  melts  glass.  This  fact,  pehaps 
as  much  as  the  discouraging  look  of  the  efficiency  curve,  had  prevented 
the  use  of  very  great  pressures ;  but  at  least  two  or  three  years  before 
Kuch's  discovery  mercury  arc  tubes  had  been  made  of  fused  quartz, 
which  would  endure  extremely  high  temperatures.  The  physical 
obstacle  to  the  increase  of  voltage  in  these  lamps  had  therefore  disap- 
peared. We  think  the  only  reasonable  interpretation  of  the  record, 
giving  Kuch  the  benefit  of  some  doubts,  is  that,  at  the  date  of  his 
discovery,  all  attempts  to  use,  for  commercial  lighting,  a  voltage  per 
centimeter  of  more  than  the  equivalent  of  3  in  a  tube  of  the  diameter 
used  in  the  infringing  lamp  had  been  abandoned,  but  that  much  higher 
voltages  were  in  use  in  quartz  tube  lamps  for  laboratory  experimental 
and  scientific  use.  Even  if  it  ought  not  to  be  assumed  that  these 
voltages  above  the  formerly  supposed  "critical  point"  of  the  particular 
lamp  were  actually  used  from  time  to  time  as  there  was  scientific  or 
experimental  need  for  lights  of  greater  intensity,  certain  it  is  that 
from  the  time  of  Cooper  Hewitt's  first  disclosure  it  was  a  commonly 
understood  law  of  operation  that  the  total  light  produced  increased 
with  the  density  of  the  vapor;  that  the  necessary  voltage  per  centi- 
meter, with  a  given  diameter  of  tube,  increased  at  the  same  time,  or, 
put  the  other  way  around,  that  an  increased  voltage  produced  greater 
density  and  more  intense  light.  No  one  had  ever  supposed  that  there 
was  any  maximum  limit  to  the  light  intensity  thus  to  be  obtained,  short 
of  atmospheric  pressure  or  the  destruction  of  the  tube.  It  was,  there- 
fore, common  knowledge,  after  the  quartz  tubes  were  in  use,  that  lights 
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of  highest  intensity  could  be  produced  by  the  process  of  the  patent, 
if  anybody  wanted  such  a  light  and  did  not  care  what  it  cost.  It  is 
quite  immaterial  whether  we  say  that  the  patented  process  had  been  in 
use  to  accomplish  a  useful  result  by  those  who  did  not  know  that  they 
were  thereby  accomplishing  another  useful  result,  or  say  that  it  was 
well  known  in  the  art  that  the  use  of  the  patented  process  would  pro- 
duce a  useful  result,  although  nobody  had  used  it  to  produce  that  re- 
sult because  every  one  thought  it  would  cost  too  much  to  do  so.  From 
either  point  of  view,  the  sum  of  the  matter  is  that  Kuch  only  discov- 
ered a  previously  unknown  law  of  operation  involved  in  a  known 
method ;  he  discovered  that  light,  produced  by  known  lamps,  operated 
by  a  known  method,  had  not  only  the  known  quality  of  intensity, 
but  also  the  previously  unknown  quality  of  cheapness.  In  still  other 
words,  while  he  was  the  first  to  make  completely  intelligent  use  of  this 
high  potential,  he  was  not  the  first  to  use  it — or,  at  least,  to  disclose 
that  it  could  be  used — for  one  useful  and  understood  purpose.  We 
are  clear  that  such  a  discovery  does  not  constitute  a  patentable  inven- 
tion— ^indeed,  when  the  matter  is  thus  stated,  we  do  not  understand 
counsel  to  contend  otherwise.  O'Reilly  v.  Morse,  15  How.  62,  14  L. 
Ed.  601 ;  Burr  v.  Duryee,  1  Wall.  (68  V,  S.)  531,  17  L.  Ed.  650;  Wall 
V.  Leek  (C.  C.  A.  9)  66  Fed.  552,  13  C.  C.  A.  630;  Carmichael  v. 
Jackson  (C.  C.  A.  7)  192  Fed.  937,  113  C.  C.  A.  327.  In  each  one  of 
the  cases  specially  relied  upon  by  plaintifP  it  appears  that  the  process 
or  method  was  previously  unknown,  and  not  merely  that  its  commer- 
cial utility  was  unknown.  ^ 

Even  if  we  accept  plaintiff's  theory  that  the  low  pressure  lamp  and 
the  high  pressure  lamp  should  be  considered  as  separate  things,  and 
not  as  a  unit  embodying  the  progressive  pressure,  yet  plaintiff  is  no 
better  off;  they  are  certainly  very  analogous  to  each  other.  In  the 
low  pressure  lamps,  it  was  the  common  practice  to  increase  the  volt- 
age until  tests  indicated  that  the  high  efficiency  point  for  that  particu- 
lar lamp  had  been  reached ;  and  this  is  what  Kuch  did  with  the  high 
pressure  lamp. 

The  decree  below  proceeded  in  part  upon  the  theory  that  the  in- 
fringing lamp — which  plaintiff  must  consider  the  patented  lamp — had 
its  minimum  point  of  efficiency  at  about  3  volts  per  centimeter,  but  in 
operation  used  a  potential  increased  to  about  8  volts  per  centmieter, 
thus  indicating  that  the  use  of  the  latter  voltage  would  infringe  or 
would  anticipate.  It  was  conceded  that  earlier  lamps  had  been  operat- 
ed at  a  pressure  of  8  or  more  volts  per  centimeter,  and  thus,  it  was 
thought  the  patent's  invalidity  was  shown.  Plaintiff  now  says  that 
there  is  no  necessary  relationship  between  volts  per  centimeter  and  the 
efficiency  curve,  but  that  the  diameter  of  the  tube,  or  amperage,  must 
be  taken  into  account,  and  that,  when  the  figures  are  thus  rectified, 
it  will  be  found  that  (e.  g.)  the  voltage  per  centimeter  of  8,  used  on  the 
Bastian  early  lamp,  was  equivalent  to  a  voltage  per  centimeter  of  2 

1  Nielsen  ▼.  Harford,  Webster's  Patent  Cas.  275;  Badlsche  Co.  v.  Kalle 
(C.  C.)  H  Fed.  163 ;  American  Co.  v.  Rowland  Co.,  80  Fed.  395,  25  C.  C.  A. 
500;  Byerley  v.  Sun  Co.,  184  Fed.  455,  106  C.  C.  A.  537;  Carnegie  Co.  v.  Cam- 
bria Co.,  185  U.  S.  403,  22  Sup.  Ct  698,  46  L.  Ed.  968. 
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on  the  infringing  lamp,  and  hence  the  Bastian  voltage  of  8  was  before 
his  lamp  touched  its  minimum  efficiency,  just  as  the  defendant's  volt- 
age of  2  is  above  or  before  the  minimum  efficiency  point  of  defendant's 
lamp.  We  are  inclined  to  the  view  that  plaintiff  is  right  in  this  posi- 
tion, and  that  eariier  lamps  cannot  be  pronounced  anticipations  of 
Kuch's  actual  discovery  merely  because  they  were  operated  at  volt- 
ages per  centimeter  higher  than  the  defendant  now  uses ;  but  the  mis- 
apprehension now  charged  against  the  court  below  s^ms  to  have  been 
shared  by  tbe  patentee.  Plaintiff  now  says,  in  effect,  that  the  efficiency 
curve  is  determined  by  the  watts  input  instead  of  by  the  voltage  per 
centimeter ;  but  the  patent  itself  suggests  no  measure  save  the  latter, 
and  the  second  claim  (not  in  suit)  is  drawn  in  terms  of  the  latter 
measure.  Plaintiff,  in  effect,  confesses  that  the  second  claim  fails  to 
formulate  the  invention,  unless  the  claim  happens  to  be  applied  to  a 
lamp  of  the  same  diameter  as  the  one  which  the  patentee  was  using. 
We  see,  therefore,  that  plaintiff's  attack  upon  the  decree  below  in  this 
respect,  if  the  attack  is  in  truth  well  founded,  develops  a  very  con- 
siderable defect  in  the  patent  specification.  Nowhere  does  the  patent 
indicate  that  the  amperage,  or  the  diameter  of  the  tube,  is  an  essential 
factor  in  determining  the  existence  or  use  of  the  patented  invention. 
Whether  this  incompleteness  of  explanation  might  be  fatal,  or  whether 
the  profession,  to  which  it  was  addressed,  ought  to  be  thought  suffi- 
ciently skilled  to  supply  the  deficiency,  we  need  not  consider. 

There  is  another  difficulty  in  plaintiff's  way:  The  claim  in  suit  in- 
cludes any  use  of  a  voltage  per  centimeter  greater  that  that  "corre- 
sponding to  the  minimum  point"  of  that  particular  lamp's  curve  of  effi- 
ciency. Takinjp^  the  same  concrete  instance  which  we  have  used,  the 
defendant's  infringing  lamp,  the  plotted  curve  shows  that  an  increase 
of  the  voltage  from  3  per  centimeter,  which  is  the  minimum  point  of 
the  curve,  up  to  about  6  per  centimeter,  gives  no  efficiency  above  the 
first  maximum  which  had  been  reached  with  about  2  volts  per  centi- 
meter. We  find,  therefore,  a  range  of  increase  within  the  terms  of 
the  claim  which  seemingly  produced  no  new  result  whatever  along 
those  lines  of  efficiency  in  which  the  invention  consisted.  If  the  claim 
had  called  for  using  a  voltage  greater  than  that  corresponding  to  the 
minimum  point  of  efficiency,  and  continuing  that  increase  until  the 
lamp  passed  its  former  known  maximum  of  efficiency,  it  would  have 
defined  the  invention  which  is  now  claimed  to  be  new  and  useful.  As 
the  claim  now  reads,  it.  is  broader  than  this  definition  will  justify. 
We  do  not  overlook  some  considerations  tending  to  weaken  the  con- 
clusion of  invalidity  claimed  to  result  on  this  ground;  but  at  least 
there  is,  in  this  matter,  a  considerable  difficulty  to  be  overcome  by 
plaintiff  before  the  less  technical  questions  can  be  reached. 

The  decree  below  is  affirmed. 
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RALPH  T.  COLE  et  aL  (two  cases). 

(Orcnit  Court  of  Apf^ealS,  Ninth  Circuit    March  8,  1918.    Behearlng  Denied 

May  13,  191&) 

Nos.  2952,  2953. 

HiZrES  AlVD  MlNEBALS  «=:>38(23)— ACTIONS—SUBMISSION  OT  ISSUE  OF  ADVEBSB 

Possession. 

In  actions  beg^m  in  the  state  court,  pursuant  to  Rev.  St.  ||  2325,  2326 
(Comp.  St  1916,  SI  4622,  4623),  to  determine  contests  over  Nevada  mining 
claims,  wliich  were  removed  to  the  federal  court  and  consolidated,  the 
refusal  of  instructions,  requested  by  defendant,  submitting  the  issue  of 
adverse  possession,  which  was  raised  by  the  evidence,  was  prejudicial 
error;  limitations  being  a  defense  under  the  Nevada  statutes  ai^licable 
to  actions  to  recover  mining  claims. 

Gilbert,  Circuit  Judge,  dissenting. 

Appeals  from  and  in  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Nevada;  Edward  S.  Farrington,  Judge. 

Action  by  George  A.  Cole  and  others  against  Joseph  Ralph,  begun 
in  the  state  court  and  removed  to  the  federal  court,  and  consolidated 
with  a  second  action  by  the  same  plaintiffs  against  the  same  defendant, 
also  begun  in  the  state  court  and  removed.  There  were  judgments  for 
plaintiffs,  and  defendant  appeals  and  brings  error.  Appeals  dismissed, 
and  in  each  case  judgment  reversed  and  cause  remanded. 

The  basis  of  these  actions  were  contests  which  arose  in  the  United  States 
land  office  at  Elko,  Nev.,  under  the  provisions  of  sections  2325  and  2326  of 
the  Revised  Statutes  (Comp.  St.  1916,  §{  4622,  4623),  concerning  certain  mining 
ground  situated  in  the  Battle  Mountain  mining  district  in  Lander  county,  of 
that  state.  In  the  case  first  above  entitled  and  here  numbered  2952,  the  present 
plaintiff  in  error  filed  an  application  in  that  land  ofiice  for  a  patent  to  various 
spedficaUy  described  lode  claims  alleged  to  have  been  theretofore  located  by 
his  predecessors  in  interest,  and  among  them  one  called  and  known  as  Salt 
Lake  No.  3  lode,  against  which  application,  in  so  far  as  concerned  the  last- 
mentioned  claim,  one  or  more  of  the  present  defendants  in  error  and  the 
predecessors  in  interest  of  the  others  filed  in  the  land  office  a  protest  and 
adverse  daim,  basing  their  aUeged  rights  upon  a  placer  claim  to  substantially 
the  same  ground,  called  Guy  Davis  placer,  located  September  6,  1913 — years 
alter  the  location  imder  which  the  plaintiff  in  error  claims. 

Within  the  time  prescribed  by  section  2326  of  the  Revised  Statutes  one  or 
more  of  the  present  defendants  in  error  and  the  predecessors  in  interest  of 
the  others,  commenced  in  the  district  court  of  the  Third  Judicial  district  of 
the  state  of  Nevada,  in  and  for  the  county  of  Lander,  the  first  of  the  present 
actions  against  the  present  plaintiff  in  error,  aUeging  in  substance  as  follows: 

(1)  That  ever  since  the day  of  September,  1913,  plaintiffs  and  their 

predecessors  in  interest  were  the  owners  of  and  in  the  actual  possession  'and 
occupancy  of  the  Guy  Davis  placer  mining  claim,  1,500  feet  in  length  by  600 
feet  in  width,  said  claim  being  situated  in  the  Battle  Mountain  mining  dis- 
trict, county  of  Lander,  state  of  Nevada,  and  plaintiffs  and  their  predecessors 
in  interest  ever  since  have  been  and  now  are  the  owners  of  and  entitled  to  the 
possession  of  said  mining  claim. 

(2)  That  plaintiffs  are  the  owners  of  and  entitled  to  the  possession  of 
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said  Guy  Davis  placer  mining  claim  by  virtue  of  a  full  compliance  with  tlie 
local  laws,  rules,  and  customs  of  miners  in  said  mining  district,  the  laws  of 
the  United  States,  and  the  state  of  Nevada  relating  to  mining  claims,  and 
by  actual  prior  possession,  location,  and  discovery  thereof  by  these  plaintiffs, 
their  grantors,  and  predecessors  in  interest. 

(3)  That  on  or  about  August  1,  1914,  the  defendant  wrongfully  and  with- 
out right  entered  certain  portions  of  said  Guy  Davis  placer  mining  claim,  and 
on  or  about  said  day  said  defendant  filed  In  the  United  States  land  office  at 
Elko,  NeV.,  diagram  and  field  notes  of  the  Salt  Lake  No.  3  lode,  and  also  the 
John  John  and  other  lodes,  and  filed  therewith  an  application  for  patent  of 
the  United  States  for  said  Salt  Lake  No.  3  lode,  said  application  being  desig- 
nated as  "M.  A.  No.  01544,  Min.  Sur.  No.  4175,"  and  caused  the  register  of 
said  land  office  to  give  notice  of  said  application  for  patent  by  publication,  as 
required  by  law,  in  the  Battle  Mountain  Scout,  a  newspaper  published  In 
said  mining  district  at  Battle  Mountain,  Nev.,  the  first  publication  thereof 
being  made  on  the  1st  day  of  August,  1914,  and  In  said  application  said  de- 
fendant did  apply  for  patent  of  all  of  said  Salt  Lake  No.  3  lode,  and  more 
particularly  described  as  follows  (giving  specific  description);  that  by  said 
application  for  patent,  and  by  said  wrongful  entry  aforesaid,  defendant 
wrongfully  and  without  right  entered  said  Guy  Davis  placer,  and  practically 
all  of  that  part  of  the  Guy  Davis  placer  which  Is  Intersected  by  the  exterior 
lines  of  said  "Sur.  No.  4175,"  as  shown  by  plat  marked  "Exhibit  B,*"  filed  on 
the  24th  day  of  September,  1914,  in  the  land  office  of  the  United  States  at 
Elko,  Nev.,  with  the  adverse  claim  of  the  present  defendants  In  error  against 
an  entry  of  said  "Mln.  Sur.  Co.  4175,  Mineral  Application  No.  01544"  for  patent, 
said  ground  so  Intersected  being  described  as  follows  (giving  specific  descrip- 
tion), containing  19.86  acres. 

(4)  That  said  adverse  claim  waa  filed  In  the  said  land  office  within  the 
period  of  60  days  of  notice  of  said  application  for  patent  to  said  Salt  Lake 
No.  3  lode,  and  that  the  present  action  was  commenced  before  the  expiration 
of  30  days  after  the  filing  of  the  said  adverse  claim,  and  is  brought  in  support 
thereof. 

The  prayer  of  the  complaint  is  for  Judgment  against  the  defendant  to  the 
action,  for  the  recovery  of  the  possession  of  said  Guy  Davis  placer  claim,  and 
for  a  decree  that  the  plaintiffs  are  the  owners.  In  the  possession,  and  entitled 
to  the  possession,  of  said  placer  claim,  and  for  the  sum  of  $500  alleged  to 
have  been  expended  in  the  preparation  of  said  adverse  claim,  and  for  the 
sum  of  $500  as  damages. 

In  his  answer  the  defendant  to  the  action  denies  that  the  plaintiffs,  or  either 
of  them,  or  that  their  predecessors  in  interest,  are  or  ever  were  the  owners 
of,  or  in  actual  possession  of,  or  entitled  to  the  possession  of,  any  portion  of 
the  "so-called"  Guy  Davis  placer  mining  claim,  or  to  any  of  the  groimd  em- 
braced within  its  side  lines,  by  virtue  of  a  full  compliance  with  local  laws, 
rules,  or  customs  of  miners  In  said  mining  district,  or  the  laws  of  the  United 
States  or  the  laws  of  Nevada,  relating  to  mining  claims,  or  by  actual  prior 
possession,  location,  or  discovery  by  plaintiffs,  their  grantors,  or  predecessors 
In  Interest,  or  any  one,  or  at  alL 

The  defendant  further  denies  that  on  the  1st  day  of  August,  1914,  or  at 
any  other  time,  or  at  all,  he  or  his  predecessors  In  Interest,  or  any  one  on 
his  behalf,  wrongfully  and  without  right  entered  certain  portions  of  said 
"so-called"  Guy  Davis  placer  mining  claim,  but  admitted  that  on  said  date 
he  filed  In  the  United  States  land  office  at  Elko,  Nev.,  an  application  for  patent 
to  the  said  Salt  Lake  No.  3  lode  claim,  together  with  a  like  application  for 
patents  to  the  John  John  and  other  lodes,  and  with  a  diagram  and  notes  of 
the  surveys,  and  caused  the  register  of  the  said  land  office  to  give  the  required 
notice  of  such  applications,  and  admitted  that  the  first  publication  thereof 
was  made  on  the  1st  day  of  August,  1914,  and  admitted  that  such  application 
covered  all  of  the  ground  embraced  within  the  side  lines  of  said  Salt  Lake 
No.  3  lode  as  alleged  in  the  complaint,  but  denied  that  any  of  the  said  acts 
were  without  rle:ht,  but,  on  the  contrary,  alleged  that  all  of  them  were  right- 
ful and  In  accordance  with  law. 
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The  defendant  further  denies  that  by  his  said  application  for  patent,  of 
by  said  entry,  or  in  any  other  way,  he  wrongfully  or  without  right  entered 
opon  any  of  the  portion  of  the  "so-called"  Guy  Davis  placer,  as  set  forth  in 
the  complaint,  but,  on  the  contrary,  alleges  that  he  is  and  at  all  the  times 
mentioned  was  the  owner  of  and  entitled  to  the  possession  of  all  of  the  ground 
covered  by  the  adverse  claim  of  the  plaintiffs.  And  by  his  answer  the  defend- 
ant as  a  further  defense  alleges: 

(1)  That  the  plaintiffs  and  each  of  them  are  and  were  at  all  the  times  men- 
tioned in  the  complaint  residents  and  citizens  of  the  state  of  Nevada,  and  the 
defendant  a  resident  and  citizen  of  the  state  of  Utah,  and  over  the  age  of  21 
years. 

(2)  That  the  amount  involved  in  the  action  is  over  $3,000,  exclusive  of  in- 
terest and  costs. 

(3)  That  on  or  about  February  2,  1897,  the  grantors  of  the  defendant,  then 
being  citizens  of  the  United  States  and  over  the  age  of  21  years,  were,  and 
eter  since  that  date  the  defendant  and  his  said  grantors  have  been,  the  owners, 
hi  the  actual  possession  of,  and  entitled  to  the  possession  of,  the  said  Salt 
Lake  No.  3  lode  mining  claim. 

(4)  That  he  has  and  claims  the  legal  right  to  occupy  and  possess  said  So  It 
Lake  No.  3  lode  mining  claim,  by  virtue  of  a  full  compliance  with  the  local 
laws,  rules,  and  customs  of  miners  4n  said  mining  district,  the  laws  of  the 
United  States,  and  of  said  state  of  Nevada,  by  pre-emption,  purchase,  and 
subsequent  transfer,  and  by  actual  prior  possession  as  a  lode  mining  claim 
located  upon  the  public  domain  of  the  United  States. 

(5)  That  on  or  about  February  2,  1897,  the  grantors  and  predecessors  in  In- 
terest of  the  defendant,  being  then  citizens  of  the  United  States,  entered  upon 
its  then  unappropriated  public  domain  and  located  the  Salt  Lake  No.  3  lode 
mhiiDg  claim,  by  then  and  there  marking  the  boundaries  thereof  a^  required 
by  law,  and  ever  since  said  date  the  defendant  and  his  grantors  were,  until 
September  5,  1913,  In  the  quiet  and  undisputed  possession  of  said  lode  mining 
daim,  and  during  all  of  said  time,  and  for  more  than  16  years,  the  defend- 
ant and  his  grantors  and  predecessors  in  interest  were  In  the  open,  notorious, 
adyerse,  and  imdlsputed  possession  of  said  mining  claim,  holding,  worklu}?, 
and  living  thereon ;  that  on  or  about  September  tt,  1913,  while  said  claim  was 
so  being  held,  owned,  occupied,  end  possessed  by  the  defendant,  his  grantors, 
and  predecessors,  and  with  full  knowledge,  the  plaintiffs  and  their  grantors 
wrongfully  and  without  authority  entered  upon  said  lode  mining  claim,  with- 
out the  knowledge  or  consent  of  the  said  defendant  or  his  grantors,  and  at- 
tempted to  locate  upon  the  ground  embraced  within  the  said  Salt  Lake  No.  3 
lode  the  Guy  Davis  placer  claim ;  that  by  reason  of  the  premises  alleged  the 
defendant  has  become  and  Is  now  the  owner  and  holder  of  the  said  ground 
and  the  whole  thereof,  and  that  the  said  attempted  location  of  the  plaintiffs 
and  their  grantors  was  and  Is  wholly  void  and  of  no  effect. 

Hie  prayer  of  the  answer  is  that  the  plaintiffs  take  nothing  upon  their 
complaint,  that  judgment  be  given  defendant  for  the  possession  of  said  Salt 
Lake  No.  3  lode  mining  claim,  and  for  costs  of  suit. 

The  reply  of  the  plaintiffs  put  in  issue  the  atHrmative  allegations  of  the 
Viswer. 

In  the  second  of  the  suits  above  entitled,  being  No.  2953,  the  pleadings  are  In 
all  respects  similar,  except  as  to  the  property  in  controversy.  In  that 
action  the  patents  applied  for  by  the  defendant  to  the  action  were  for  two 
lode  claims,  named,  respectively,  Midas  and  Evening  Star,  across  the  surface 
of  which  the  plaintiffs  and  their  predecessors  In  Interest  located  a  placer  miu- 
hig  claim  called  Homestake  placer,  based  upon  which  claim  they  tiled  In  the 
land  office  a  protest  against  the  application  of  the  defendant  to  the  action 
and  asserted  their  adverse  claim  to  such  placer,  and  In  pursuance  of  which 
they  filed  the  complaint  In  the  district  court  of  the  state  of  Nevada,  In  and 
for  Lander  county,  involved  in  the  second  of  the  actions  above  entitled. 

As  Illustrative  of  the  respective  claims  of  the  parties,  the  following  diagram 
is  inserted,  together  with  some  representations  found  in  the  record  of  the 
character  of  the  surrounding  ground: 
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The  two  actions  were  by  stipulation  of  the  respective  parties  thereto  con- 
solidated and  tried  together  in  the  court  below  upon  the  same  evidence,  and 
resulted  in  a  g^ieral  verdict  in  each  case  in  favor  of  the  plaintiffs,  together 
with  a  special  verdict  to  the  effect  that  there  was  no  valid  discovery  of  min- 
eral within  either  of  the  lode  claims  relied  on  by  the  defendant  to  the  actions, 
prior  to  the  entry  on  the  ground  embraced  by  them  on  the  part'  of  the  plain- 
tiffs and  their  grantors,  upon  which  verdicts  respective  Judgments  were  en- 
tered in  favor  of  the  plaintiffs  for  the  possession  of  the  ground  embraced  by 
the  respective  placer  claims. 

From  those  judgments  the  respective  appeals  were  taken,  as  well  as  from 
the  order  denying  a  new  trial  in  each  case ;  the  plaintiff  in  error  also  suing 
oat  a  writ  of  error  in  eadi  of  the  cases. 

P.  G.  Ellis,  of  Salt  Lake  City,*  Utah,  for  appellant  and  plaintiff  in 
error. 

George  B.  Thatcher,  of  Carson  City,  Nev.,  William  Forman,  of 
Tonopah,  Nev.,  F.  H.  Norcross,  of  Rend,  Nev.,  and  A.  A.  Rosen- 
shine,  of  San  Francisco,  Cal.,  for  appellees  and  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  act 
of  Congress  of  July  26,  1866  (14  Stat.  251,  c.  262),  in  which  provision 
was  made  for  contests  of  rival  mining  claims  to  mining  ground  by  the 
filing  of  adverse  claims  in  the  land  office  and  their  subsequent  trial  in 
a  court  of  competent  jurisdiction,  was  subsequently  made  more  spe- 
cific by  the  act  of  May  10,  1872  (17  Stat.  91,  c.  152),  and  from  that 
carried  into  the  Revised  Statutes  as  sections  2325  and  2326.  An 
amendment  to  the  latter  section  was  made  by  act  approved  March  3, 
1881  (21  Stat.  505,  c.  140  [Comp.  St.  1916,  §  4625]),  by  which  it  was 
declared : 

**That  if,  in  any  action  brought  pursuant  to  section  twenty-three  hundred 
and  twenty-six  of  the  Revised  Statutes,  title  to  the  ground  in  controversy  shall 
not  be  established  by  either  party,  the  jury  shall  so  flndr  and  judgment 
shall  be  entered  according  to  the  verdict." 

Referring  to  the  latter  act  in  the  case  of  Perego  v.  Dodge,  163  U. 
S.  160,  167,  168,  16  Sup.  Ct.  971,  974  (41  L.  Ed.  113),  the  Supreme 
Court  said  that  it  did  not  regard  it  "as  intended  or  requiring  all  suits 
under  section  2326  to  be  actions  at  law  and  to  be  tried  by  a  jury" — 
saying: 

•*We  do  not  think  the  Intention  of  this  act  was  to  change  the  methods  of 
trial  Its  manifest  object  was  to  provide  for  an  adjudication,  in  the  case 
supposed,  tliat  neither  party  was  entitled  to  the  proi)erty,  so  that  the  appli- 
cant could  not  go  forward  with  liis  proceedings  in  the  land  office  simply  be- 
cause the  adverse  claimant  had  failed  to  make  out  his  case,  if  he  had  also 
failed.  In  other  words,  the  duty  was  imposed  on  the  court  to  eutvr  such 
judgment  or  decree  as  would  evidence  that  the  applicant  had  not  established 
the  right  of  ix)6session,  and  was  for  tliat  reason  not  entitled  to  a  patent. 
The  whole  proceeding  is  merely  in  aid  of  the  land  department,  and  the  object 
of  the  amendment  was  to  secure  that  aid  as  much  In  cases  where  both  par- 
ties  failed  to  estabUsh  title  as  where  judgment  was  rendered  in  favor  of 
either,  and  while  the  finding  by  a  jury  is  referred  to,  we  think  that,  where 
the  adverse  claimant  chooses  to  proceed  by  bill  to  quiet  title,  and  as  between 
him  and  the  applicant  for  the  patent  neither  is  found  entitled  to  relief,  the 
court  can  render  a  decree  to  that  effect,  just  as  it  would  render  judf^raent  on 
a  verdict  if  the  action  were  at  law.  If  Congress  had  intended  to  provide  that 
litigation  of  this  sort  must  be  at  law,  or  must  invariably  be  tried  by  a  jury, 
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it  would  bave  said  so.  There  is  nothing  to  indicate  the  Intention  thus  to 
circumscribe  resort  to  the  accustomed  modes  of  procedure  or  to  prevent  the 
parties  from  submitting  the  determination  of  their  controversies  to  the 
court" 

By  section  2325  the  applicant  for  a  patent  to  a  mining  claim  is  re- 
quired to  file  with  his  application  the  evidence  of  his  right  to  it,  and 
the  register  of  the  land  office  is  thereupon  required  to  cause  notice  of 
such  application  to  be  published  in  a  prescribed  way  for  60  days,  dur- 
ing which  time  any  adverse  claimant  to  any  part  of  the  location  de- 
scribed in  the  application  is  required  to  file  an  adverse  claim  in  the 
land  office.    The  next  section — ^2326— is  as  follows : 

"Where  an  adverse  claim  is  filed  during  the  period  of  publication,  it  shall 
be  upon  oath  of  the  person  or  persons  making  the  same,  and  shall  show  the 
nature,  boundaries,  and  extent  of  such  adverse  claim,  and  all  proceedings,  ex- 
cept the  publication  of  notice  and  making  and  filing  of  the  aflidavit  thereof, 
shall  be  stayed  untU  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  Jurisdiction,  or  the  adverse  claim  waived.  It  shall  be  the 
duty  of  the  adverse  claimant,  within  thirty  days  after  filing  his  claim,  to 
commence  proceedings  in  a  court  of  competent  Jurisdiction,  to  determine  the 
question  of  the  right  of  possession,  and  prosecute  the  same  with  reasonable 
diligence  to  final  Judgment ;  and  a  failure  so  to  do  shall  be  a  waiver  of  his 
adverse  claim.  After  such  Judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof,  may,  without 
giving  further  notice,  file  a  certified  copy  of  the  Judgment-roll  with  the  register 
of  the  land  oflice,  together  with  the  certificate  of  the  surveyor  general  that 
the  requisite  amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and  shaU  pay  to  the 
receiver  five  dollars  per  acre  for  his  claim,  together  with  the  proper  fees, 
whereupon  the  whole  proceedings  and  the  Judgment  roll  shall  be  certified  by 
the  register  to  the  Commissioner  of  the  General  Land  Office,  and  a  patent  shall 
issue  thereon  for  the  claim,  or  such  portion  thereof  as  the  applicant  shall  ap- 
pear, from  the  decision  of  the  court,  to  rightly  possess.  If  it  appears  from 
the  decision  of  the  court  that  several  parties  are  entitled  to  separate  and 
different  portions  of  the  claim,  each  party  may  pay  for  his  portion  of  the 
claim,  with  the  proper  fees  and  file  the  certificate  and  description  by  the 
surveyor  general,  whereupon  the  register  shall  certify  the  proceedings  and 
Judgment  roll  to  the  CJommissioner  of  the  General  Land  Office,  as  in  the 
preceding  case,  and  patents  shall  issue  to  the  several  parties  according  to 
their  respective  rights.  Nothing  herein  contained  shaU  be  construed  to  pre- 
vent the  alienation  of  the  title  conveyed  by  a  patent  for  a  mining  claim  to 
any  person  whatever." 

It  will  be  seen  from  the  express  language  of  this  statute  that  the 
question  so  to  be  transferred  from  the  land  office  to  a  court  of  compe- 
tent jurisdiction  for  decision  is  that  of  the  right  of  possession  of  the 
mining  ground  respecting  which  the  contest  has  arisen  in  the  land  of- 
fice— the  title  to  the  ground  of  course  remaining  in  the  government  for 
disposal  in  accordance  with  the  judgment  of  the  court  and  after  com- 
pliance with  all  the  other  requirements  of  the  statute.  No  form  of  ac- 
tion is  prescribed  by  the  statute,  and  no  court  other  than  one  of  compe- 
tent jurisdiction  is  designated. 

Prior  to  the  passage  of  any  mining  law  by  Congress,  both  the  Land 
Department  and  the  courts  always  acted  upon  the  rule  that  all  mineral 
locations  were  to  be  governed  by  the  local  laws,  rules,  and  customs  in 
force  at  the  time  of  the  location.  Glacier  Mining  Co.  v.  Willis,  127  U. 
S.  471,  482,  8  Sup.  Ct.  1214,  32  L.  Ed.  172,  and  cases  there  cited.  That 
such  practice  was  intended  by  Congress  to  be  continued  is  clearly 
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shown  by  the  express  provisions  of  section  2  of  the  act  of  July  26, 
1866  (14  Stat.  251),  and  by  section  2332  of  the  Revised  Statutes 
(Comp.  St.  1916,  §  4631),  the  former  of  which  provides,  among  other 
things,  that : 

"Whenever  any  person  or  association  of  persons  claims  a  vein  or  lode  of 
quartz  op  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  or  copper,  having 
prerioosly  occupied  and  improved  the  same  according  to  the  local  customs  or 
rules  of  miners  in  the  district  vehere  the  same  is  situated,  and  having  ex- 
pended in  actual  labor  and  improvements  thereon  an  amount  of  not  less  than 
$L,000,  and  in  regard  to  vehose  possession  there  is  no  controversy  or  opposing 
daim,  it  shall,  and  may  be  lawful  for  such  claimant  or  association  of  claim- 
ants to  file  in  the  local  land  ofiice  a  diagram  of  the  same  so  extended  laterally 
or  otherwise  as  to  conform  to  the  local  laws,  customs,  and  usages  of  miners, 
and  to  enter  such  tract  and  receive  a  patent  therefor  granting  such  mine,"  etc 

— and  the  second  of  which,  to  wit,  section  2332  of  the  Revised  Stat- 
utes, declares,  among  other  things,  that: 

"Where  such  person  or  association,  they  and  their  grantors,  have  held  and 
worked  their  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute 
of  limitations  for  mining  claims  of  the  state  or  territory  where  the  same  may 
be  situated,  evidence  of  such  possession  and  working  of  the  claims  for  such 
period  shall  be  sufficient  to  establish  a  right  to  a  patent  thereto  under  this 
<diapter,  in  the  absence  of  any  adverse  claim." 

Looking  at  the  scheme  presented  by  .sections  2325  and  2326  of  the 
Revised  Statutes,  said  the  Supreme  Court  in  Richmond  Mining  Co. 
V.  Rose,  114  U.  S.  576,  584,  5  Sup.  Ct.  1055,  1059  {29  L.  Ed.  273)— 

''and  which  relates  solely  to  securing  patents  for  mining  claims,  it  Is  apparent 
that  the  law  Intended,  in  every  instance  where  there  was  a  possibility  that 
cme  of  these  claims  conflicted  with  another,  to  give  opportunity  to  have  the 
ccmfllct  decided  by  a  judicial  tribunal  before  the  rights  of  the  parties  were 
foreclosed  or  embarrassed  by  the  issue  of  a  patent  to  either  claimant.  The 
wisdcm  of  this  is  apparent  when  we  consider  its  effect  upon  the  value  of  the 
patent,  which  is  thereby  rendered  conclusive  as  to  all  rights  which  could 
have  been  asserted  in  this  proceeding,  and  that  it  enabled  this  to  be  done  In 
the  form  of  an  action  in  a  court  of  the  vicinage,  where  the  witnesses  could 
be  produced,  and  a  Jury,  largely  of  miners,  could  pass  upon  the  rights  of  the 
parties  under  instruction  as  to  the  law  from  the  court.  It  is  in  full  accord 
with  this  purpose  that  the  law  should  declare,  as  it  does,  that  when  this  con- 
test is  Inaugurated  the  land  officers  shall  proceed  no  further  until  the  court 
bad  decided,  and  that  they  shall  then  be  governed  by  that  decision ;  to  which 
end  a  copy  of  the  record  is  to  be  filed  in  their  office.  They  have  no  further 
act  of  judgment  to  exercise.  If  the  court  decides  for  one  party  or  the  other 
the  Land  Department  is  bound  by  the  decision.  If  it  decides  that  neither 
party  has  established  a  right  to  the  mine  or  any  part  of  it,  this  is  equally 
binding  as  the  case  then  stands.  With  all  th'ls  these  officers  have  no  right  to 
Interfere.  After  the  decision  they  are  governed  by  it.  Before  the  decision, 
once  the  proceeding  is  initiated,  their  function  is  suspended."         • 

In  the  subsequent  case  of  Iron  Silver  Mining  Co.  v.  Campbell,  135 
U.  S.  286,  299,  10  Sup.  Ct.  765,  769  (34  h.  Ed.  155),  the  same  court,  in 
speaking  of  the  same  statute,  said : 

'The  purpose  of  the  statute  seems  to  be  that,  where  there  are  two  claim- 
ants to  the  same  mine,  neither  of  whom  has  yet  acquired  the  title  from  the 
government,  they  shall  bring  their  respective  claims  to  the  same  property,  in 
the  manner  prescribed  in  the  statute,  before  some  Judicial  tribunal  located  in 
the  neighborhood  where  the  property  is,  and  that  the  result  of  this  Judicial 
investigation  shall  govern  the  action  of  the  officers  of  the  land  department  in 
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determinlDg  which  of  these  claimants  shall  have  the  patent,  the  final  eyidenoe 
of  titJe,  from  the  government" 

Neither  the  specific  courts  authorized  by  section  2326  to  try  the 
right  of  possession  of  the  ground  to  which  conflicting  claims  arise  in 
the  land  office,  nor  the  character  of  such  actions  being  designated  by 
the  statute,  different  rulings  were  made  by  the  courts,  many  holding, 
as  was  done  by  a  number  in  this  circuit — Shoshone  Mining  Co.  v.  Rut- 
ter  et  al.,  87  Fed.  801,  31  C.  C.  A.  223,  Doe  v.  Waterloo  Mining  Co. 
*  (C.  C.)  43  Fed.  219,  and  other  cases  there  referred  to^that  such  ac- 
tions were  equitable  in  their  nature,  and  that  the  federal  courts  had 
jurisdiction  of  them  regardless  of  the  citizenship  of  the  parties;  but 
on  appeal  of  the  case  of  Shoshone  Mining  Co.  v.  Rutter  et  al.,  report- 
ed in  177  U.  S.  505,  20  Sup.  Ct.  726, 44  L.  Ed.  864,  the  Supreme  Court, 
while  conceding  that  the  question  was  not  free  from  doubt,  held  that, 
inasmuch  "as  the  'adverse  suit'  to  determine  the  right  of  possession 
may  not  involve  any  question  as  to  the  construction  or  effect  of  the 
Constitution  or  laws  of  the  United  States,  but  may  present  simply  a 
question  of  fact  as  to  the  time  of  the  discovery  of  mineral,  the  loca- 
tion of  the  claim  on  the  ground,  or  a  determination  of  the  meaning  and 
effect  of  certain  local  rules  and  customs  prescribed  by  the  miners  of  the 
district,  or  the  effect  of  state  statutes,  it  would  seem  to  follow  that  it 
is  not  one  which  necessarily  arises  under  the  Constitution  and  laws  of 
the  United  States,"  and  accordingly  concluded  that  while  such  suits 
may  sometimes  so  present  questions  arising  under  the  Constitution  and 
laws  of  the  United  States  that  the  federal  courts  will  have  jurisdiction 
regardless  of  the  citizenship  of  the  parties,  yet  the  mere  fact  that  a 
suit  is  an  adverse  suit  authorized  by  the  statutes  of  the  United  States 
is  not  in  and  of  itself  sufficient  to  vest  such  jurisdiction,  and  reversed 
the  judgment  appealed  from. 

From  the  pleadings  in  the  present  cases  it  is  plain  that  they  were 
actions  at  law  in  which  the  sole  issue  was  the  right  of  possession  of 
the  respective  mining  claims.  Being  such,  the  parties  were  of  right 
entitled  to  a  jury  trial;  besides  which  it  appears  from  the  records  that 
they  expressly  stipulated  for  such  a  trial  in  the  court  below,  to  which 
court  the  cases  were,  on  motion  of  the  defendant  thereto,  transferred 
from  the  state  court  in  which  they  were  commenced,  because  of  the  di- 
verse citizenship  of  the  parties. 

It  is  apparent  from  what  has  already  been  said  that  the  issue  in  the 
cases  depended  for  its  determination  upon  the  above-cited  provisions 
of  the  statutes  of  the  United  States  and  upon  the  local  laws,  rules, 
and  customs  of  the  state  and  district  where  the  ground  in  dispute  is 
situate,  applied  to  the  facts  of  the  case.  A  statute  of  limitations  of 
Nevada  regarding  mining  claims  originally  enacted  as  early  as  No- 
vember 21,  1861,  as  amended  in  1867,  reads  as  follows : 

"3706.  Sec  4.  No  action  for  the  recovery  of  mining  claims,  or  for  the 
re<overy  of  the  possession  thereof,  shall  be  maintained,  unless  It  appear  that 
the  plaintiff,  or  those  through  or  from  whom  he  claims,  were  seized  or  possess- 
ed of  such  mining  claim,  or  were  the  owners  thereof,  according  to  the  laws  and 
customs  of  the  district  embracing  the  same,  within  two  years  before  the  com- 
mencement of  such  action.  Occupation  and  adverse  possession  of  a  mining 
claim  shall  consist  in  holding  and  working  the  same,  in  the  usual  and  cus- 
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tomary  mode  of  holding  and  working  similar  claims  in  the  Tlcinity  thereof. 
All  the  proTisions  of  this  act,  which  apply  to  other  real  estate,  so  far  as 
applicable,  shall  be  deemed  to  include  and  apply  to  mining  claims:  Provided^ 
tbat  in  snch  application  two  years*  shall  be  held  to  be  the  period  intended 
wheieTer  the  term  *five  years*  is  used;  and  provided,  further,  that  when 
the  terms  'legal  title'  or  *title'  are  used,  they  shall  be  held  to  include  title 
acquired  by  location  or  occupation,  according  to  the  usages,  laws,  and  cus- 
t<HD8  of  the  district  embracing  the  claim."  Cutting's  Ck>mpiled  Laws  of  Ne- 
Ttda,  1861-1900. 

By  virtue  of  that  statute  and  of  the  provisions  of  section  2332  of 
the  Revised  Statutes,  the  defendant  to  these  actions  in  his  answer  to 
the  complaints  set  up,  among  other  defenses,  that  on  or  about  Febru- 
ary 2,  1897,  the  grantors  of  the  defendant,  being  then  citizens  of  the 
United  States,  entered  upon  its  then  unappropriated  public  domain 
and  located  the  Salt  Lake  No.  3  lode  mining  claim,  by  then  and  there 
marking  the  botmdaries  thereof  as  required  by  law,  from  which  time 
the  defendant  and  his  grantors  and  predecessors  in  interest  remained 
in  the  open,  notorious,  adverse,  and  undisputed  possession  of  the  said 
lode  mining  claim,  holding,  working,  and  living  thereon ;  that  on  or 
about  September  6,  1913,  while  the  said  claim  was  so  being  held,  own- 
ed, occupied,  and  possessed  by  the  defendant,  the  plaintiffs  and  their 
grantors,  with  full  knowledge,  wrongfully  and  without  authority  en- 
tered upon  said  lode  mining  claim,  without  the  knowledge  or  consent 
of  the  said  defendant,  and  attempted  to  locate  upon  the  ground  em- 
braced within  the  said  Salt  Lake  No.  3  lode  the  Guy  Davis  placer 
claim,  which  attempted  location  of  the  plaintiffs  and  their  grantors 
was  and  is  wholly  void  and  of  no  effect,  and  that  by  reason  of  the 
premises  alleged  the  defendant  became  and  now  is  the  owner  and 
holder  of  the  said  Salt  Lake  No.  3  lode  claim  and  the  whole  of  the 
ground  embraced  thereby. 

In  support  of  that  plea  of  the  statute  of  limitations  the  defendant 
to  the  actions  introduced  much  evidence  tending  to  support  it,  and 
going  to  show  that  the  Salt  Lake  No.  3,  Midas,  and  Evening  Star  were 
three  of  a  dozen  or  more  neighboring  lode  claims  known  as  the  Cop- 
per Canyon  group  of  mines  that  were  located  by  the  predecessors  in 
interest  of  the  plaintiff  in  error  many  years  before  the  entry  upon 
the  same  by  any  of  the  defendants  in  error  or  any  of  their  predeces- 
sors in  interest  and  that  all  of  such  lode  claims  have  been  duly  patented 
by  the  government  except  the  three  here  in  contest.  Evidence  was 
given  that  the  Salt  Lake  No.  3  was  located  by  two  men  named,  re- 
spectively, Clive  and  Johnson,  on  the  2d  day  of  February,  1897,  and 
the  Midas  and  Evening  Star  by  Joseph  and  William  T.  Jurey  March 
27,  1907,  and  that  the  notices  of  location  thereof  were  duly  recorded 
and  recited  on  their  face  the  discovery  of  a  vein  within  the  ground  so 
located.  Evidence  was  given  of  the  performance  of  the  required  an- 
nual assessment  work  on,  each  of  the  lode  claims  in  dispute  by  the  lo- 
cators thereof  and  their  successors  in  interest,  and  tending  to  show 
their  continued  adverse  occupancy  by  the  successors  in  interest  of 
the  original  locators  and  the  doing  from  time  to  time  of  a  large 
amount  of  work  thereon — there  having  also  been  erected  on  the  Salt 
Lake  No.  3  claim,  as  will  be  seen  from  the  photographs  that  have 
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been  inserted,  a  mill  and  other  buildings,  in  one  of  which  houses  a 
watchman  of  the  properties  was  at  all  times  kept  during  the  times 
when  active  work  thereon  was  suspended.  Evidence  was  also  given 
on  the  part  of  the  plaintiff  in  error  tending  to  show  that,  prior  to  the 
entry  upon  any  of  the  ground  here  in  controversy  by  the  defendants 
in  error  or  any  of  their  predecessors  in  interest,  the  plaintiff  in  error 
or  his  predecessors  in  interest  had  discovered  in  tfie  gravel  of  the  nar- 
row canyon  that  comes  down  from  the  hills  placer  gold,  and  that  that 
discovery  was  the  cause  of  an  inrush  of  people,  among  whom  were 
one  or  more  of  the  present  defendants  in  error  and  the  predecessors 
in  interest  of  the  others  of  them,  the  latter  of  whom  proceeded  to  make 
the  placer  locations  Guy  Davis  and  Homestake  on  the  ground  pre- 
viously located  by  the  predecessors  in  interest  of  the  plaintiff  in  error. 

The  record  shows  without  dispute  that  the  sole  basis  of  such  intru- 
sion upon  the  actual  possession  of  the  plaintiff  in  error  was  and  is  the 
contention  that  no  discovery  of  a  lode  or  vein  was  ever  made  within 
the  boundaries  of  either  the  Salt  Lake  No.  3,  Midas,  or  Evening  Star 
lode  claims.  That  discovery  of  a  vein  or  lode  within  its  boundaries 
is  essential  to  the  validity  of  any  lode  claim  is  beyond  question,  and 
the  law  is  well  settled  that  at  any  time  previous  to  such  discovery 
ground  within  the  boundaries  of  such  a  claim,  although  withia  the 
actual  possession  of  the  claimant,  is  open  to  the  entry  of  others  by 
any  legal  means  for  the  purpose  of  locating  it  under  the  mining  laws. 
See  the  numerous  cases  cited  in  the  recent  case  of  Consolidated  Mut. 
Oil  Co.  V.  United  States,  245  Fed.  521,  157  C.  C.  A.  633. 

In  the  present  cases,  however,  the  record  shows  that  there  was 
much  evidence  introduced  on  the  part  of  the  plaintiff  in  error  tending 
to  show,  not  only  that  there  was  such  a  discovery  within  the  bound- 
aries of  each  of  the  lode  claims  here  in  controversy  years  before  the 
entries  thereon  and  the  placer  locations  under  which  the  defendants 
in  error  claim,  but  that  for  many  years  those  lode  claims  had  been 
possessed,  worked,  and  claimed  as  lode  mining  ground  adversely  to 
all  the  world  except  the  government.  There  was,  therefore,  ample 
basis  in  the  evidence  for  some  of  the  instructions  to  the  jury  requested 
by  the  plaintiff  in  error  on  the  question  of  such  adverse  holding  by 
him  and  his  predecessors  in  interest,  all  of  which  the  court  below  re- 
fused to  give,  to  which  ruling  exceptions  were  duly  reserved.  That 
error  was  thereby  committed,  requiring  a  reversal  of  the  judgments 
appealed  from,  we  think  clear.  We  need  only  cite  the  case  of  420 
Mining  Co.  v.  Bullion  Mining  Co.,  9  Nev.  241,  where  the  Supreme 
Court  of  Nevada  said: 

"To  avoid  the  statute  of  limitations,  it  is  claimed  by  appeUant  that  this 
action  Is  brought  under  an  act  of  Congress,  and  hence  that  the  limitations 
provided  for  by  the  statute  of  this  state  do  not  apply.  The  act  of  Congress 
provides  that,  where  an  adverse  claim  is  filed  within  the  time  and  in  the 
manner  specified  in  said  act,  certain  proceedings  'shall  be  stayed  until  the 
controversy  shall  have  been  settled  or  decided  by  a  court  of  competent  Jorls- 
dlction,  or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse 
claimant,  within  30  days  after  fiUng  his  claim,  to  commence  proceedings  In  a 
court  of  competent  Jurisdiction  to  determine  the  question  of  the  right  of 
possession  and  prosecute  the  same  with  reasonable  dUigence  to  final  judgment, 
and  a  faUure  to  do  so  shaU  be  a  waiver  of  his  adverse  claim.'    The  act  fur- 
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ther  provides  that  %fter  sach  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim  •  •  •  may  ♦  ♦  ♦  Hie  a  certified 
copy  of  the  judgment  roll  with  the  register  of  the  land  office,'  and  upon  com- 
pliance with  this  and  other  provisions  in  said  act  'a  patent  shall  issue  thereon 
for  the  dalm,  or  such  portion  thereof  as  the  applicant  shall  appear,  from 
the  decision  of  the  court,  to  rightly  possess/  U.  8.  Stats.  1872,  p.  91,  f  7. 
Congress  did  not,  by  the  passage  of  this  act,  or  by  the  acts  passed  July  2Q, 
1^6,  and  July  9, 1870,  confer  any  additional  jurisdiction  upon  the  state  courts. 
The  object  of  the  law,  as  we  understand  it,  was  to  require  parties  protesting 
against  the  issuance  of  a  patent  to  go  into  the  state  courts  of  competent  ju- 
risdiction, and  institute  such  proceedings  as  they  might  under  the  different 
forms  of  action,  therein  allowed,  elect,  and  there  try  *the  rights  of  possession' 
to  such  dalm  and  have  the  question  determined.  The  acts  of  Congress  do 
not  attempt  to  ccmfer  any  jurisdiction,  not  already  possessed  by  the  state 
courts,  Dor  to  prescribe  a  different  form  of  action.  If  the  parties  protesting 
are  In  possession  of  the  ground  in  dispute,  they  can  bring  their  action  under 
8ecti<m  256  of  the  Civil  Practice  Act  (Stats.  1869,  p.  239),  or,  if  they  have  been 
ousted  from  the  possession,  they  could  bring  their  action  of  ejectment;  and 
in  either  action  'the  rights  of  possession*  to  such  claim  could  be  finally  settled 
and  determined.  We  are  of  (pinion  that  when  the  action  is  brought,  what- 
ever may  be  its  character,  it  must  be  tried  by  the  same  rules,  governed  by 
the  same  principles,  and  controlled  by  the  same  statutes  that  apply  to  stich 
actions  in  our  state  courts,  irrespective  of  the  acts  of  Congress.  The  fact, 
as  found  by  the  court,  that  the  defendant  had  been  in  the  actualr  exclusive,  and 
nninterrupted  occupation  and  jpossession  of  all  the  mining  ground  in  dispute, 
claiming  title  thereto  adversely  to  plaintiff,  for  more  than  seven  years  prior  to 
the  commencement  of  this  suit  constitutes  a  complete  bar  to  this  action.  1 
Comp.  Laws,  243,  244,  1$  4,  5w  To  have  maintained  any  action  in  our  state 
courts  to  try  the  rights  of  possession'  to  a  mining  claim,  the  plaintiff  must 
have  shown  that  it,  or  those  through  or  from  whom  it  claims,  'were  seized  or 
possessed  of  such  mining  claim,  or  were  the  owners  thereof,  according  to  the 
laws  and  customs  of  the  district  embracing  the  same,  within  two  years  before 
the  commencement  of  such  action.'    1  Comp.  L.  1019,  i  4." 

Besides  the  testimony  of  the  witnesses  regarding  the  essential  dis- 
covery within  each  of  the  lode  claims  and  regarding  the  adverse  hold- 
ing and  working  of  the  disputed  ground  by  the  plaintiff  in  error  and 
his  predecessors  in  interest  for  much  more  than  the  period  prescribed 
by  the  statute  of  limitations,  each  of  the  notices  of  location  of  the 
lode  claims  in  controversy,  duly  recorded,  expressly  recited,  as  has 
been  said,  the  fact  of  such  discovery.  Such  recital  we  held  in  the 
case  of  Vogel  v.  Warsing,  146  Fed.  949,  951,  77  C.  C;  A.  199,  201, 
"creates  a  presumption  of  discovery  of  mineral  and  of  a  valid  loca- 
tion." See,  also,  Harris  v.  Equator  Mining  &  Smelting  Co.  (C.  C.) 
8  Fed.  863;  Cheesman  v.  Shreeve  (C.  C.)  40  Fed.  791 ;  Cheesman  v. 
Hart  (C.  C.)  42  Fed.  98. 

The  appeals  are  dismissed,  and  in  each  case  the  judgment  is  revers- 
ed, and  the  cause  remanded  to  the  court  below  for  a  new  trial. 

HUNT,  Circuit  Judge  (concurring).  Among  other  requests  for  in- 
struction upon  adverse  possession,  die  defendant  asked  the  court  to 
charge  as  follows : 

"The  court  instructs  the  jury  that  if  you  find  from  the  evidence  that  the 
defendant  and  his  grantors  liad  entered  and  held  possession  of  the  lode  mining 
claims  involved  in  these  actions,  and  worked  the  same  in  the  usual  and  custom- 
ary way  in  the  vicinity  thereof  for  a  period  of  two  years  prior  to  the  making 
of  the  placer  locations  of  the  plaintiffs,  then  the  law  presumes  in  aid  thereof 
that  aU  the  acts  necessary  to  a  vaUd  location  of  said  lode  mining  claims  had 
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been  done  and  performed  at  the  time  of  such  lode  mining  locations,  and  that 
such  possession  (having  the  legal  effect  of  a  location  nnder  the  law)  Is  suffi- 
cient to  give  the  defendant's  grantors  a  lawful  right  to  the  possession  of  said 
mining  claims,  If  kept  alive  as  required  by  law,  as  against  the  subsequent 
placer  locations  of  the  plaintiffs'  giantors." 

The  court,  however,  entirely  disregarded  the  question  of  adverse 
possession,  and  said: 

"In  the  first  place,  I  don't  think  there  is  any  adverse  possession  in  the  case, 
so  the  Instructions  based  on  adverse  possession  will  not  be  given.  I  exclude 
them,  not  because  they  do  not  correctly  state  the  law,  but  simply  because  I 
regard  them  as  unnecessary." 

Thus  the  jury  were  not  advised  that  any  presumption  existed  by 
reason  of  long-continued  possession,  claim,  and  working  or  improve- 
ment by  defendant,  and  the  court  expressly  confined  the  issues  to  the 
question  of  a  valid  discovery  by  the  lode  locators  prior  to  the  time 
when  the  placer  locators  went  on  the  ground.  Refusal  to  consider 
and  instruct  upon  the  question  of  adverse  possession  I  think  was  ma- 
terial error.  Open  and  exclusive  possession  had  been  in  defendant  or 
his  predecessors  for  years.  It  was  accepted  that  location  notices  in 
compliance  with  law  had  been  posted  and  filed,  that  the  annual  assess- 
ment work  had  been  done,  and  that  much  additional  expenditure  was 
made  upon  the  claims  before  the  placer  locations  were  filed.  Witness- 
es also  testified  to  facts  tending  to  show  the  existence  of  veins  and 
lodes  at  the  time  of  original  location ;  and  the  general  mineral  charac- 
ter of  the  country  was  not  disputed.  This  evidence  made  a  strong 
prima  facie  conclusion  as  against  the  placer  claimants  in  favor  of  dis- 
covery by  defendant.  It  established  a  presumption  whereby  the  truth 
of  a  discovery  was  to  be  assumed,  and  the  legal  consequences  attach- 
ing to  it,  and  the  burden  thrown  upon  the  plaintiff  by  reason  of  the 
presumption,  should  have  been  explained  to  the  jury.  As  a  general 
rule  the  benefit  of  such  a  presumption  is  specially  important  in  a  mining 
case,  for  it  might  very  properly,  in  a  case  otherwise  difficult  to  solve, 
save  the  rights  of  a  mine  owner  as  against  one  who,  after  many  years 
have  gone  by,  seeks  to  maintain  another  location,  contending  that  there 
never  was  a  discovery  by  the  original  locator.  Common  experience  tells 
us  that  death  or  inability  to  gather  witnesses  often  makes  it  practically 
impossible  to  prove  as  an  affirmative  physical  fact  an  original  discov- 
ery of  mineral  at  the  time  of  location.  The  presumption  should  serve 
as  evidence  in  favor  of  the  claimant  until  his  opponent  has  produced 
evidence  which  overthrows  the  presumption.  It  seems  to  me  that  any 
other  rule  would  imperil  the  value  of  unpatented  mines  located  a  long 
time  ago  and  conveyed  by  the  locators  to  bona  fide  purchasers  who 
may  have  expended  large  sums  in  development.  In  commenting  upon 
the  reasonableness  of  the  presumption  in  favor  of  discovery  where 
there  has  been  staking  off,  location  filing,  possession  for  years,  and 
prosecution  of  work.  Judge  Philips,  in  Cheesman  v.  Hart  (C.  C.)  42 
Fed.  98,  said: 

"After  this  he  sells  to  an  honest  man,  and  passes  out  of  view  or  dies.  All 
the  subsequent  workings  go  to  show  the  existence  of  a  lode  or  vein  on  the 
claim  of  more  or  less  importance.  Can  It  be  that  after  the  lapse  of  many 
years  the  assignee  must  lose  his  claim  because  of  his  inability  to  produce 
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the  lost  or  the  dead,  and  prove  afflrmatlvely  an  actual  visible  discovery  by 
the  original  locator  of  ore  in  place  where  he  dug?  PoaMbly  the  charge  in  this 
particalar  wonld  have  been  more  theoretically  correct,  had  the  court  told  the 
Jniy  that  it  was  not  necessary  that  defendants  should  establish  such  dis- 
covery by  witnesses  to  the  physical  ftict  at  the  time.  But  the  same  might 
be  inferred  from  the  certificate  of  location,  the  manifestations  of  workings 
done,  the  long  tenure  of  the  claim,  the  development  of  a  vein  on  the  claim  by 
sabsequent  working,  and  from'  all  the  surrounding  circumstances." 

GILBERT,  Circuit  Judge  (dissenting)..  The  court  below  properly 
submitted  to  the  jury  the  question  whether  a  valid  discovery  had  been 
made  by  the  lode  locators  prior  to  the  placer  locations  and  discoveries, 
and  instructed  the  jury  that  the  locators  of  the  placer  claims  had  each 
performed  all  of  the  acts  necessary  and  required  by  the  statutes  of 
the  United  States  and  the  laws  of  the  state  of  Nevada  in  the  discovery 
and  location  of  a  placer  claim.  No  exception  was  taken  to  that  in- 
struction.   Again,  the  court  said  to  the  jury : 

**K  comi)etent  person  may  go  on  the  public  domain  of  the  United  States 
with  the  bona  fide  intention  of  making  a  discovery  of  mineral,  and  may  detlne 
tlie  boundaries  of  liis  claim  by  means  of  notices  and  monuments  thereon,  and 
80  long  as  such  locator  is  in  the  actual  possession  of  the  location  so  defined, 
endeavoring  to  make  a  discovery,  he  wiU  be  entitled  to  the  peaceable  possession- 
of  such  daim,  as  against  one  entering  thereon  as  a  trespasser;  but  in  the 
absence  of  a  discovery,  should  he  permit  another  competent  person  to  go- 
peaceably  upon  the  daim,  and  should  such  person  make  a  valid  discovery  of 
mineral,  and  locate  the  same,  and  in  aU  things  comply  with  the  requirements 
as  to  monumenting,  posting  notices,  and  recordation,  then  such  subsequent 
locator  would  acquire  title  to  such  daim  so  located,  subject  only  to  the  para- 
mount tiUe  of  the  United  States." 

The  jury  returned  three  special  verdicts,  finding  that  no  valid  dis- 
covery of  a  lode  within  the  limits  of  either  of  the  lode  claims  was  made 
by  the  defendant  or  his  grantors  prior  to  the  dates  when  the  placer 
claims  were  located.  In  tfie  opinion  of  the  majority  of  this  court  the 
judgment  of  the  court  below  is  to  be  reversed  for  the  refusal  of  the 
trial  court  to  give  a  requested  instruction  on  the  subject  of  adverse 
possession.  The  statute  of  Nevada  fixes  a  period  of  two  years  as  nec- 
essary for  title  by  adverse  possession,  and  provides  that  the  "occu- 
pation and  adverse  possession  of  a  mining  claim  shall  consist  in  hold- 
ing and  working  the  same  in  the  usual  and  customary  mode  of  hold- 
ing and  working  similar  claims  in  the  vicinity  thereof/*  It  is  by  that 
statute  that  the  defendants'  claim  of  adverse  possession  must  be  meas- 
ured. The  defendant  had  pleaded  adverse  possession,  but  not  in  the 
language  of  the  statute.  He  alleged  only  that  he  and  his  predecessors 
in  interest  had  been,  for  the  designated  period  of  time,  in  the  "open, 
notorious,  adverse,  and  undisputed  possession  of  said  mining  claim, 
holding,  living  and  working  upon  said  lode  mining  claim." 

The  requested  instruction,  which  was  refused,  was  framed  in  the 
language  of  the  statute  of  limitations  of  Nevada.  It  was  refused,  evi- 
dently because  the  trial  court  found  that  there  were  in  the  evidence 
no  facts  to  constitute  such  adverse  possession.  In  so  holding  the  trial 
court  was  clearly  right.  There  was  no  evidence  whatever  that  the  lode 
claim  had  ever  been  worked  "in  the  usual  and  customary  manner  of 
holding  and  working  similar  claims  in  the  vicinity,"  or  had  ever  beea 
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worked  at  all.  All  the  proof  of  work  done  on  the  lode  mining  claim 
prior  to  the  plaintiff's  placer  locations  was  proof  to  show  that  the  an- 
nual assessment  work  had  been  done  thereon.  That  work  consisted 
in  sinking  shafts  and  excavating  tunnels  on  the  claims;  but  in  none 
of  them  and  nowhere  on  any  of  the  claims  was  an  ore  body  developed, 
from  none  of  them  was  any  ore  ever  taken,  and  in  none  of  them  was 
there  any  "working"  of  a  claim.  No  witness  testified  that  either  of 
the  claims  had  been  worked  in  the  usual  and  customary  mode  of  hold- 
ing and  working  similar  claims.  It  seems  too  clear  to  require  discus- 
sion that  doing  the  annual  assessment  work,  building  a  road  upon  a 
claim,  or  erecting  a  structure  upon  it  is  not  working  the  same  as  a 
mining  claim.  The  statute  of  Nevada  can  avail  the  holder  of  a  min- 
ing claim  by  adverse  possession  only  upon  the  theory  that  the  claim 
has  been  shown  to  be  a  workable  claim,  and  that  the  act  of  working 
it  involves  discovery  and  stands  for  proof  of  discovery.  If  the  de- 
fendant claimed  adverse  possession  under  the  statute  of  Nevada,  it 
was  for  him,  not  only  to  plead  the  statute,  but  to  prove  compliance 
with  the  same  in  all  particulars. 

I  submit  that  the  decision  of  the  majority  of  the  court  wholly  dis- 
regards the  provisions  of  that  statute,  and  commits  this  court  to  the 
proposition  tfiat  in  Nevada  mining  land,  or  indeed  any  land,  may  be 
acquired  as  against  all  except  the  United  States  by  filing  a  location 
notice,  marking  the  ground,  and  doing  the  annual  assessment  work  for 
a  period  of  two  years,  and  without  making  a  discovery.  Such  is  not 
the  law.    The  words  of  the  statute  are : 

''Holding  and  working  the  same  in  the  usual  and  customary  mode  of  holding 
and  working  similar  claims  in  the  vicinity." 

Obviously  this  should  mean  more  than  merely  holding.  One  who 
locates  a  claim,  remains  in  the  possession  thereof,  and  does  the  annual 
assessment  work  thereon,  but  makes  no  discovery,  may  be  conceded  to 
be  holding  the  claim ;  but  he  is  not  working  it  in  the  manner  prescrib- 
ed by  the  statute.  If  it  had  been  the  intention  of  the  Legislature  to  say 
that  title  to  a  mining  claim  may  be  had,  as  against  all  but  the  govern- 
ment, by  locating  and  holding  the  same  and  doing  the  annual  assess- 
ment work  thereon  for  a  period  of  two  years,  we  must  assume  that 
such  would  have  been  the  language  of  the  act,  and,  if  such  had 
been  the  language  of  the  act,  I  submit  that  it  would  have  been 
void,  for  it  is  a  fundamental  doctrine  of  the  mining  law  that  one 
who  locates  and  occupies  and  does  the  annual  assessment  work 
on  mineral  land  cannot  hold  the  same  against  another  who  peace- 
ably, and  not  fraudulently  or  clandestinely,  locates  the  ground 
and  is  the  first  to  make  discovery  thereon.  Section  2320  of  the  Re- 
vised Statutes  says  that  no  location  of  a  mining  claim  shall  be  made 
until  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  lo- 
cated, and  numerous  decisions  affirm  the  rule  that  location  can  rest 
only  upon  actual  discovery,  and  that  without  discovery  no  rights  can 
be  acquired  save  the  right  to  retain  possession  while  seeking  discov- 
ery. King  V.  Amy  &  Silversmith  Min.  Co.,  152  U.  S.  222,  227,  14 
Sup.  Ct.  510,  38  L.  Ed.  419;  Mining  Co.  v.  Tunnel  Co.,  196  U.  S. 
337,  345,  25  Sup.  Ct  266,  49  L.  Ed.  501 ;  Jupiter  Min.  Co.  v.  Bodie 
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Consol.  Min.  Co.  (C.  C.)  11  Fed.  666;  Steele  v.  Tanana  Mines  R.  Co., 
148  Fed.  678,  78  C.  C.  A.  412.  The  true  doctrine  is  stated  in  Humph- 
reys V.  Idaho  Gold  Mines  Development  Co.,  21  Idaho,  126,  120  Pac. 
823,  40  L.  R.  A.  (N.  S.)  817,  where  the  court  said : 

**!!  still  remains,  however,  for  the  person  who  asserts  claim  by  adverse 
possession  to  liave  made  a  mineral  discovery,  and  to  have  performed  the 
annual  assessment  work,  and  to  have  had  the  boundaries  of  his  claim  so 
marked  and  indicated  as  to  afford  actual  notice  of  the  extent  and  boundaries 
of  his  claim  and  possession,  and  to  have  maintained  an  actual  possession 
and  excluded  all  adverse  claimants  for  the  full  period  prescribed  by  the 
statute." 

Our  decision  in  Vogel  v.  Warsing,  146  Fed.  948,  951,  77  C.  C.  A. 
199,  sustaining  a  prima  facie  presumption  of  discovery,  and  other 
similar  cases  cited  in  the  opinion  of  the  majority  of  this  court  herein 
have  no  application  to  the  present  case.  There  is  no  place  here  for 
4e  indulgence  of  a  presumption  of  discovery.  The  question  of  dis- 
covery by  the  lode  claimants  was  directly  placed  in  issue.  It  was  a 
question  of  fact.  It  was  the  principal  issue  in  the  case.  The  defend- 
ant presented  all  his  available  testimony  to  show  actual  discovery. 
The  jury  by  special  verdicts  on  that  issue  alone  found  that  there  was 
no  discovery. 


(249  Fed.  97) 

MOBBISON  v.  BIEMAN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     September  4,  1917.    Behearing 
Denied  December  20,  1917.) 

No.  2451. 

1  Bankbuptct  ^=>98 — Pbocbedings — Jumr  Tbiai- 

Where  a  bankrupt,  having  demanded  a  jury  trial  on  the  question  of 
his  insolvency,  as  allowed  by  Bankruptcy  Act  July  1,  1898,  c.  541,  §  19, 
30  Stat  551  (Comp.  St.  1916,  §  9603),  moved  for  leave  to  withdraw  the  re- 
quest which  was  denied,  a  jury  being  called  notwithstanding,  the  calling 
of  a  jury  was  upon  the  court's  own  motion,  and  the  verdict  was  merely 
advisory. 

2.  Barkbxjptct  ^s>467—Appeai/— Matters  Assignable  as  Ebbob. 

Where  the  bankruptcy  court  on  its  own  motion  submitted  to  a  jury  the 
question  of  the  alleged  bankrupt's  insolvency,  the  verdict  of  a  jury  is 
merely  advisory,  and  error  is  not  predicable  on  the  court's  remarks,  or  on 
its  charge  to  the  jury. 

8.  Bakkbuptcy  ^=>91(2) — Insolvency — Findings. 

In  a  proceeding  in  bankruptcy,  evidence  helA  to  warrant  a  finding 
that  after  the  bankrupt  conveyed  all  but  one  parcel  of  his  lands,  he  was 
insolvent 

4.  Bankbuptcjy  «=»57— Acts  of  Bankbuptct— What  CoNSTiruTEa 

Where  property  conveyed  by  an  alleged  bankrupt  largely  exceeded  debts 
discharged  or  assumed  by  the  grantee,  the  conveyance  must  be  deemed 
an  act  of  bankruptcy,  and  intended  to  hinder  and  delay  the  petitioning 
creditor,  whose  claim  was  not  assumed,  though  the  grantee,  as  part  of 
the  consideration,  executed  and  secured  the  approval  of  a  bond  supersed- 
ing, for  purposes  of  appeal,  a  judgment  in  favor  of  the  petitioning 
creditor. 
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5.  Bankbuptct  «=>76(1) — PETmoNiNO  CitEDnoRS — ^"Secured  CBEDrroB.** 

While  Bankruptcy  Act,  %  la  (23)  (Comp.  St  1916,  S  9585),  provides  tliat 
the  term  "secured  creditor"  shall  include  a  creditor  who  has  security 
for  his  debt  upon  the  property  of  the  bankrupt,  or  who  owns  such  a  debt 
for  which  some  Indorser,  surety  or  other  person  secondarily  liable,  lias 
such  security  upon  the  bankrupt's  assets,  and  sections  56b,  57e,  57g.  and 
57h  (Comp.  St  1916^  §§  9640,  9641),  contain  no  express  provision  allowing 
a  secured  creditor  to  surrender  his  security,  so  as  to  come  within  section 
59b  (section  9643),  and  ille  a  petition,  a  judgment  creditor,  whose  Judgment 
had  been  superseded  by  a  bond  signed  by  a  grantee  of  a  bankrupt,  may 
surrender  his  security  and  file  a  petition  in  bankruptcy,  for,  if  such 
creditor's  judgment  were  reversed  and  the  cause  remanded,  his  security 
would  be  lost,  although  he  might  still  have  a  claim  provable  within  section 
63a  (4)  (Comp.  St.  1916,  ^  9647). 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Secured  Creditor.] 

6.  Bankbuptct  ^=5>84 — ^Petition — Akendment. 

In  view  of  Bankruptcy  Act,  f$  59f,  59g,  allowing  creditors  other  than 
original  petitioners  to  join  in  an  involuntary  petition  la  bankruptcy,  and 
rule  86,  making  provision  for  amendments,  a  petitioning  creditor,  who  was 
secured,  may  thereafter  waive  his  security  and  amend  his  petition. 

7.  Bankbuptct  ^=»84 — Amendments — ^Axlowance. 

The  general  power  to  permit  amendments,  within  sound  discretion, 
inheres  in  bankruptcy  as  well  as  in  other  courts. 

8.  Bankbuptct  «=»76(1) — Secubitt— Waiveb. 

Where  a  secured  creditor  deliberately,  and  not  through  error  or  In- 
advertence, files  his  claim  as  unsecured,  making  no  mention  of  his  securi- 
ty, he  waives  it  in  favor  of  the  estate,  and  cannot,  after  adjudication, 
assert  it;  so  a  petitioning  creditor,  who  was  secured,  may  by  express 
waiver  and  surrender  of  his  security  bring  himself  within  the  terms  of 
Bankruptcy  Act,  |  59b,  and  alone  file  an  involuntary  petition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

On  petition  of  Charles  S.  Rieman,  Edward  W.  Morrison  was  ad- 
judicated a  bankrupt,  and  he  appeals.  Affirmed,  on  condition,  and, 
in  event  of  petitioner's  failure  to  comply  with  condition,  cause  held 
for  further  consideration. 

Appeal  from  order  adjudicating  Morrison  a  bankrupt  Morrison's  prop- 
erty consisted  of  real  estate  in  Chicago  valued  at  over  $500,000.  Rieman, 
having  a  claim  in  contract  against  Morrison,  on  March  22»  1916,  recovered  a 
judgment  thereon  in  the  municipal  court  of  Chicago  for  $90,188.01,  and 
execution  on  the  judgment  issued.  By  warranty  deed  of  April  20,  1916, 
Morrison  made  absolute  conveyance  of  all  his  real  estate  to  James  R.  Ward, 
for  a  recited  consideration  of  ''$100,000  in  hand  paid  and  other  consideration." 
Morrison  and  Ward  testified  that  the  consideration  for  the  conveyance  was 
the  cancellation  of  all  then  existing  indebtedness  of  Morrison  to  Ward,  and 
the  assumption  and  payment  by  Ward  of  all  Morrison's  then  outstanding 
debts,  except  that  to  Rieman  (to  whom  Morrison  denied  owing  anything),  and 
the  undertaking  by  Ward  to  prosecute  for  Morrison  appellate  proceedings  from 
the  Rieman  judgment,  and  secure  requisite  bond  for  staying  collection  of  the 
judgment  pending  such  determination  of  such  proceedings.  A  writ  of  error 
was  sued  out  in  the  Appellate  Court  of  Illinois,  and  on  June  7,  1916,  a  super- 
sedeas bond  in  penal  sum  of  $100,000,  signed  by  Ward  as  surety,  was  ap- 
proved by  that  court  and  filed,  and  supersedeas  issued  accordingly.  The  pro- 
ceeding on  error  is  still  pending  and  undetermined.  August  16,  1916,  Rieman 
alone  filed  petition  in  bankruptcy,  alleging  the  indebtedness  to  him  from  Mor- 
rison to  be  $90,206.76,  upon  a  contract,  the  debt  being  evidenced  by  a  judg- 
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ment  for  that  amount,  and  alleging  Morrison's  insolrency,  that  his  creditors 
were  less  than  12,  and  that  he  had  committed  acts  of  bankruptcy  by  con- 
Teyance  of  his  property  within  four  months  by  way  of  preference  to  certain 
creditors,  to  Rieman's  detriment,  and  through  such  conveyance  hindering,  de- 
laying, and  defrauding  his  creditors  other  than  those  so  preferred.  Morrison 
filed  his  answer  denying  insolvency  and  the  commission  of  the  acts  of  bank- 
ruptcy charged,  and  asking  for  a  jury  trial  of  the  issues.  In  his  amended 
answer  the  demand  for  a  Jury  trial  was  not  renewed.  On  trial  of  the  issues 
by  a  jury  there  was  a  verdict  against  Morrison,  and  November  15,  1916,  he 
was  adjudicated  bankrupt. 

At  the  time  of  the  adjudication  there  was  produced  in  court,  and  was 
thereafter  filed  for  record,  a  deed  from  Ward  reconveying  to  Morrison  a 
piece  of  the  said  real  estate,  known  as  the  Sebor  street  property.  It  was 
testified  by  Ward  and  Morrison  that  this  piece  had  been  inadvertently  In- 
duded  in  the  deed  to  Ward;  that  such  fact  was  discovered  during  the  pro- 
ceedings for  obtaining  the  supersedeas:  that  the  deed  back  to  Morrison  was 
executed  and  delivered  to  him  on  the  day  of  its  date,  July  17,  1916;  and 
that  it  remained  in  Morrison's  possession  unrecorded,  Morrison  continuing  as 
theretofore  to  collect  the  inowne  from  that  property.  There  was  sharp  con- 
trariety of  evidence  as  to  the  value  of  this  piece,  the  testimony  of  the  expert 
witnesses  ranging  from  $130,000  to  $41,000.  After  verdict,  and  before  adjudi- 
cation, petitioner  by  leave  of  court  filed  a  verified  amendment  to  his  petition 
as  follows:  "That  whatever  lien  or  security  your  petitioner  has  or  had  at 
the  time  of  the  filing  of  the  petition  herein  by  reason  of  his  said  judgment, 
or  by  virtue  of  the  execution  issued  thereon,  the  said  petitioner  does  hereby 
release  and  waive  as  to  any  estate  which  the  said  alleged  bankrupt  possessed 
or  owned  at  the  time  of  the  filing  of  the  original  petition  herein,  and  does 
hereby  surrender  any  such  security  or  lien  to  the  estate  of  the  said  alleged 
bankrupt.  This  petitioner  further  hereby  releases  and  surrenders  whatever 
lien  or  security  he  has  or  may  have  on  any  property  or  estate  of  the  said 
alleged  bankrupt,  or  which  may  hereafter  come  into  the  estate  or  be  re- 
covered for  the  estate  of  the  said  alleged  bankrupt" 

The  assignment  of  errors  challenges  the  finding  of  insolvency  and  of  com- 
mission of  acts  of  bankruptcy,  the  provability  of  Rieman's  claim,  and  his  right 
to  be  a  petitioning  creditor,  and  the  propriety  of  certain  remarks  of  the 
court  made  in  the  presence  of  the  jury,  and  of  certain  parts  of  the  court's 
diarge  to  the  jury. 

James  R.  Ward  and  Frank  H.  Culver, 'both  of  Chicagjo,  111.,  for 
ai^llant 
James  Rosenthal,  of  Chicago,  HI.,  for  appellee. 

Before  BAKER,  AI^CHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1,2]  Respecting  the  errors  alleged  based  on  remarks  by  the  court, 
and  the  charge  to  the  jury,  it  appears  that  in  appellant's  original  an- 
swer jury  trial  was  demanded,  but  in  his  amended  answer  such  demand 
was  not  renewed;  and  before  the  jury  was  called  he  moved  the  court 
for  leave  to  withdraw  his  demand  for  a  jury,  and  appellee  joined  in 
this  request,  which  was  denied  by  the  court,  and  a  jury  was  called  not- 
withstanding. While  the  alleged  bankrupt  may  demand  a  jury  trial 
(Bankruptcy  Act,  §  19),  these  facts  amounted  to  a  waiver  of  jury  trial, 
and  the  calling  of  the  jury  thereafter  was  upon  the  court's  own  motion, 
just  as  would  have  been  the  case  had  the  court  called  a  jury  without 
any  demand  therefor  having  ever  been  made.  The  verdict  is  there- 
fore not  of  binding  force,  but  is  advisory  to  the  court  as  in  issues  out 
of  chancery  (Carpenter  v.  Cudd,  174  Fed.  603,  98  C.  C.  A.  449,  20 
Ann.  Cas.  977;  OU  WeU  Supply  Co.  v.  Hall,  128  Fed.  875,  63  C.  C. 
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A.  343),  and  as  in  chancery  this  court  will  search  the  record  to  de- 
termine therefrom  whether  a  proper  order  or  decree  has  been  entered, 
regardless  of  the  jury's  verdict,  save  only  so  far  as  the  court  may 
thereby  be  advised.  In  such  case  error  is  not  predicable  on  the  court's 
remarks  or  its  charge  to  the  jury. 

[3]  On  the  question  of  Morrison's  solvency,  if  it  be  assumed  that 
the  title  of  the  Sebor  street  property  was  all  the  time  in  Morrison,  it 
is  apparent  that  it  alone  would  not  rescue  him  from  the  charge  of 
insolvency  as  against  Rieman's  claim  for  over  $90,000.  The  evidence 
of  its  value  ranged  from  a  maximum  of  $130,000  to  a  minimum  of 
$41,000,  with  but  little,  if  anything,  in  the  evidence  corroborative  of 
the  one  more  than  of  the  other  figure.  The  finding  was  thus  warranted 
that  the  Sebor  street  property  was  not  worth  enough  to  meet  the  Rie- 
man  claim;  and  of  course  all  his  other  property,  which,  as  was  tes- 
tified, had  been  absolutely  and  irrevocably  conveyed  to  Ward,  could 
have  no  bearing  on  appellant's  solvency. 

[4]  Assuming  that  Rieman  was  properly  a  petitioning  creditor,  was 
the  finding  imwarranted  that  acts  of  bankruptcy  were  committed 
through  the  conveyance  to  Ward?  Ward  and  Morrison  both  testified 
that  by  the  conveyance  Ward  and  all  other  creditors  of  Morrison, 
except  Rieman,  were  paid  or  to  be  paid.  The  amount  of  such  debts 
is  not  certain  under  the  evidence.  Ward  claims  it  was  about  $100,000, 
but,  whatever  the  amount,  the  pa)rment  through  the  conveyance  was 
clearly  preferential  as  against  Rieman,  thus  constituting  an  act  of 
bankruptcy  by  Morrison.  The  fact  that  Ward  signed  the  supersedeas 
bond  and  secured  its  approval  in  part  consideration  of  the  conveyance 
to  him  cannot  as  against  a  petition  in  bankruptcy  be  regarded  as  a 
consideration,  which,  as  between  Morrison  and  Rieman,  would  sup- 
port the  conveyance  for  the  concededly  large  surplus  in  value  of  the 
property  conveyed,  over  and  above  Morrison's  debts  so  discharged  or 
assumed.  As  to  such  surplus  in  value,  the  conclusion  was  warranted 
that  the  conveyance  was  in  hindrance  and  delay  of  Rieman,  and  an 
act  of  bankruptcy.  That  Morrison  and  Ward  may  have  believed  Rie- 
man's claim  unconscionable,  and  that  ultimately  it  will  be  defeated, 
is  beside  any  question  here. 

[5]  The  main  contention  of  appellant  is  that  through  the  lien  of 
Rieman's  judgment  upon  all  of  Morrison's  real  estate — ^the  Sebor 
street  property  as  well  as  that  which  was  conveyed  to  Ward,  and 
through  the  supersedeas  bond  given  in  the  Illinois  Appellate  Court, 
Rieman's  judgment  was  fully  secured;  that  being  a  secured  creditor 
within  the  meaning  of  the  Bankruptcy  Act,  with  security  valued  at 
more  than  the  amount  of  his  claim,  he  did  not  have  a  provable  claim 
against  the  bankrupt,  and  not  having  such  provable  claim  he  was  dis- 
qualified from  being  a  petitioning  creditor. 

Section  59b  of  the  Bankruptcy  Act  requires  that  the  single  peti- 
tioning creditor  (where  the  creditors  are  less  than  12)  shall  have  a 
provable  claim  of  $500  or  more  in  excess  of  the  value  of  securities 
held  by  him.    Section  la  (23)  provides  that: 

'''Secured  creditor'  shall  Include  a  creditor  who  has«8ecnrity  for  his  debt 
upon  the  property  of  the  bankrupt,  of  a  nature  to  be  assignable  under  this 
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act,  or  who  owns  audi  a  debt  for  which  some  Indorser,  sarety,  or  other  pei^ 
80DS  secoQdarlly  liable  for  the  bankrupt  has  such  security  upon  the  bank- 
rnpfs  assets." 

Whether  the  lien  of  this  judgment,  and  the  supersedeas  bond,  did 
constitute  Rieman  a  secured  creditor,  within  the  meaning  of  the  quot- 
ed section,  may  be  unnecessary  to  be  considered  in  view  of  certain 
other  proceedings  in  the  cause.  It  appears  that  after  the  verdict  of 
the  jury,  and  before  the  adjudication,  by  leave  of  court  Rieman  filed 
an  amendment  to  his  petition,  undertaking  to  release  and  to  waive 
the  lien  of  his  judgment  against  any  property  of  the  bankrupt  sub- 
ject thereto,  presumably  with  the  view  of  surrendering  any  security 
for  his  claim.  If  holding  security  rendered  his  claim  unprovable,  and 
himself  therefore  disqualified  to  be  a  petitioning  creditor,  may  he  by 
voluntarily  surrendering  the  security  make  his  claim  provable,  and 
thus  qualify  him  to  be  a  petitioning  creditor  ? 

There  is  no  section  of  the  Banfanptcy  Act  which  specifies  that  this 
may  be  done.  Sections  56b  and  S7e,  57g,  and  57h  deal  with  the  as- 
ccrtamment  of  the  amotmt  of  claims  above  the  value  of  securities,  and 
with  the  surrender  of  preferences,  and  the  like.  The  surrender  of  se- 
curities is  not  dealt  with.  But  we  see  no  reason  why  one  holding 
security  may  not  surrender  it  and  prove  his  whole  daim.  Collier 
states  die  rule  as  follows : 

"A  secured  creditor  may  or  may  not  surrender  his  security  as  he  chooses. 
If  be  does,  it  inures  to  the  benefit  of  all  creditors,  and  his  claim,  if  otherwise 
unobjectionable,  is  allowable  at  the  full  amount"  Collier  on  Bankruptcy 
0914)  pp.  721,  722. 

Brandenburg  says : 

"A  secured  creditor  may  file  proof  of  daim  at  his  option,  but  unless  a  se- 
cared  creditor  surrenders  his  security,  and  proves  his  debt  as  unsecured,  he 
Is  required  to  make  proof  of  the  whole  debt  as  in  the  case  of  an  unsecured 
debt,  except  a  statement  of  all  securities  should  be  included  in  the  proof." 
Brandenburg,  Bankruptcy  (1917)  i  631.  * 

In  the  same  section  it  is  stated  that  a  secured  creditor  has  three  al- 
ternatives: First,  he  may  prove  the  amount  of  his  claim,  specifying 
the  securities  held ;  second,  he  may  decline  to  make  any  proof  and 
retain  his  security;  and,  third,  he  may  either  directly  or  indirectly 
waive  his  security  and  prove  his  claim  as  unsecured.  Assuming  that 
the  judgment  lien  and  the  supersedeas  bond  constituted  Rieman  a 
secured  creditor,  the  instant  case  illustrates  the  embarrassment  and 
disadvantage  which  might  ensue  if  he  may  not  waive  and  surrender 
the  security  and  proceed  as  an  unsecured  creditor.  If,  by  the  con- 
veyance to  Ward,  Morrison  preferred  certain  of  his  creditors,  any 
creditor  injured  thereby,  holding  a  provable  claim,  could  within  four 
months  resort  to  bankruptcy  for  relief.  The  state  law  would  not 
assist  him,  since  in  Illinois  an  insplvent  debtor  may  with  impunity  give 
preference  to  some  creditors  over  others.  Farwell  et  al.  v.  Nilsson  et 
al.,  133  111.  45,  24  N.  E.  74;  Morriss  et  al.  v.  Blackman  et  al.,  179 
111.  103,  53  N.  E.  547;  Friedman  v.  Lesher,  198  111.  21,  64  N.  E.  736, 
92  Am.  St.  Rep.  255.  But  Rieman,  if  considered  a  secured  creditor, 
and  therefore  not  qualified  to  be  a  petitioner,  could  do  nothing  but  take 
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his  chances  on  maintaining  his  lien  through  affirmance  of  his  judg- 
ment. If  this  were  reversed,  and  the  cause  remanded  for  a  new  trial, 
his  security  would  at  once  vanish;  but,  his  claim  being  founded  in 
contract,  he  might  still  have  a  provable  debt  against  Morrison.  Section 
63a(4).  In  the  meantime,  however,  four  months  would  have  elapsed 
since  the  preferential  payment  through  the  conveyance,  and  he  would 
then  be  wholly  without  relief  against  the  preference,  although  his  claim 
might  be  eventually  adjudged  in  his  favor.  This  would  in  a  sense  be 
penalizing  a  creditor  who  reduces  his  claim  to  judgment,  which  may 
for  the  time  being  be  a  lien  on  the  debtor's  real  estate,  tiirough  with- 
drawing from  him  the  protection  of  the  bankruptcy  law  against  pref- 
erential payments — protection  which  is  accorded  to  those  creditors 
who  had  not  yet  proceeded  so  far  as  to  obtain  judgment  which  gave 
its  holder  a  lien  which  would  afford  him  sufficient  security  if  the  judg- 
ment remains  unreversed. 

[8-8]  Appellant  insists  that,  since  the  waiver  or  surrender  was 
not  made  before  or  at  the  time  the  petition  was  filed,  it  could  not  sub- 
sequently be  made  by  way  of  amendment  or  otherwise.  We  think 
the  act  manifests  a  policy  of  liberality  in  regard  to  amendment.  Sec- 
tion 59f  provides  that  creditors  other  than  original  petitioners  may 
at  any  time  enter  appearance  and  join  in  the  petition  to  file  answer 
and  be  heard  in  opposition  to  it;  and  section  59g  requires  a  notice 
to  other  creditors  before  any  petition  shall  be  dismissed  for  want  of 
prosecution  or  by  consent  evidently  in  order  that  there  may  be  no 
dismissal  of  a  petition  if  as  to  any  one  it  ought  to  be  retained.  Rule 
86  makes  provision  for  amendments.  The  general  power  to  permit 
amendments  within  sound  discretion  inheres  in  bankruptcy  as  well  as 
in  other  courts.  Armstrong  v.  Fernandez,  208  U.  S.  324,  330,  28  Sup. 
Ct.  419,  52  L.  Ed.  514;  Chicago  Motor  Vehicle  Co.  v.  Am.  Oak 
Leather  Co.,  141  Fed.  518,  72  C.  C.  A.  576  (7th  C.  C.  A.) ;  In  re  Shoe- 
smith,  135  Fed.  684,  68  C.  C.  A.  322  (7th  C.  C.  A.).  Instances  are 
quite  frequent  where  adjudications  of  bankruptcy  or  allowance  of 
claims  have  been  made  contingent  upon  the  petitioner  or  claimant  do- 
ing things  which  in  strictness  should  before  have  been  done  and  set 
forth  in  petition  or  proof  of  claim.  In  re  Murphy  (D.  C.)  225  Fed. 
392;  Stevens  v.  Nave-McCord  Co.,  150  Fed.  71,  80  C.  C.  A.  25;  In 
re  Gillette  (D.  C.)  104  Fed.  769.  But  even  if  the  amendment,  made 
when  it  was,  were  of  no  avail,  and  appellee  must  rely  on  his  petition 
as  first  filed,  the  rule  seems  well  established  that  where  a  secured  cred- 
itor deliberately,  and  not  throug^h  error  or  inadvertence  files  his  claim 
as  unsecured,  making  no  mention  of  his  security,  he  thereby  waives 
it  in  favor  of  the  estate,  and  cannot,  after  adjudication,  assert  it 
White  V.  Crawford  (C.  C.)  9  Fed.  371 ;  In  re  Bloss,  Fed.  Cas.  No. 
1,562;  Brandenburg,  Bankruptcy  (4th  Ed.)  p.  479;  Collier,  Bank- 
ruptcy (10th  Ed.)  pp.  726,  727.^ 

The  amendment,  however,  in  our  judgment  falls  short  of  its  prob- 
ably intended  purpose  of  investing  the  trustee  in  bankruptcy,  for  the 
benefit  of  the  estate,  with  whatever  right  to  the  security  which  the 
petitioner  in  bankruptcy  had.  This  is  particularly  so  as  to  the  second 
paragraph  of  the  amendment,  which  seems  to  deal  with  other  than  the 
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Sebor  street  property.  Waiver  and  surrender  alone  might  extinguish 
the  lien  without  benefiting  the  estate ;  and  unless  the  estate  can  have 
the  benefit  of  the  security,  the  waiver  might  serve  only  to  increase 
the  general  claims  against  the  estate  without  augmenting  its  .assets. 
In  the  instant  case  we  cannot  assume  that  in  a  proceeding  to  set  aside 
the  conveyance  to  Ward,  if  such  becomes  necessary  and  is  authorized, . 
the  trustee  will  prevail.  In  the  event,  therefore,  that  the  Rieman 
judgment  is  affirmed,  if  Rieman  should  merely  have  waived  his  se- 
curity, and  the  estate  not  become  invested  with  it.  Ward,  holding  the 
title  to  the  property,  might  become  the  beneficiary,  leaving  the  unse- 
cured Rieman  judgment  a  general  claim  against  the  estate,  payable 
out  of  assets  other  than  the  bond  and  the  lien  on  the  property  now 
held  by  Ward.  If  Rieman's  judgment  is  affirmed,  it  is  possible  that 
the  Sebor  street  property  plus  what  the  trustee  might  then  realize  on 
the  supersedeas  bond,  if  available  to  him,  would  prove  sufficient  to 
meet  the  claims  allowed  for  payment,  without  need  to  bring  into  the 
bankruptcy  the  property  conveyed  to  Ward,  with  which,  of  course, 
the  trustee  has  no  business,  save  only  in  case  it  may  become  neces- 
sary to  undertake  resort  to  it  in  order  to  pay  the  debts.  While  it 
may  be  that  the  waiver  and  surrender  would  alone  invest  the  trustee 
widi  Rieman's  title  to  the  security  thus  surrendered,  there  should 
be  no  question  in  this  regard. 

If,  therefore,  within  30  days  after  this  date  appellee  will  file  with 
the  clerk  of  the  District  Court  an  instrument  in  writing  conveying 
to  the  trustee  in  bankruptcy,  hereafter  to  be  named,  for  the  benefit  of 
this  bankrupt  estate,  all  interest  of  appellee  in  and  to  any  and  all 
lien  and  security  which  he  holds  for  the  pa)anent  of  his  said  judgment, 
including  the  supersedeas  bond,  and  the  lien  acquired  through  the 
rendition  of  the  judgment  and  the  execution  issued  thereon,  the  order 
of  adjudication  will  be  affirmed,  with  costs.  Otherwise,  the  cause  will 
be  held  for  further  consideration. 


(249  Fed.  103) 

HAIKU  SUGAB  00.  et  al.  t.  JOHNSTONE. 

(Olrcolt  Court  of  Appeals,  Ninth  Circalt    April  1,  19ia) 

No.  3090. 

L  COBPOBATIONS    ^=»379 — ^PaBTNEBBHIP — lilABILITT. 

Where  corporations  are  hy  law  authorized  to  fonn  copartnerships,  each 
corporate  member  of  such  a  firm  is  liable  as  a  partner  to  third  persons. 

2.  Joint- Stock  Gompandes  ^»8 — ^Pabtnebship  —  Distinction  —  Tbansfeba- 

BnJTT  of  SHABE& 

The  diangeabUity  of  membership  or  transferabUlty  of  shares  is  often 
used  as  a  determinliig  criterion  between  ordinary  partnerships  and  joint- 
stock  companies. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Joint-Stock  Companies  and  Associations;    Partnership.] 

^s»For  other  cMes  see  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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3.  Corporations  ^=»379— Partnership — Management — Corporate  Members. 

Where  corporations  are  allowed  by  law  to  form  ordinary  partnerships 
with  other  corporations,  it  Is  an  incident  of  such  right  that  representatives 
of  the  corporate  members  can  for  convenience  be  selected  to  manage  the 
firm. 

4.  Joint- Stock   Companies  «=>10— Partnership  ^=»224 — ^Distinction   Be- 

tween Partnership  and  Joint-Stock  Company. 

In  a  joint-stock  company,  the  members  have  no  right  to  decide  what  new 
members  shall  be  admitted ;  on  the  other  hand,  the  right  of  delectus  per- 
sona rum  is  an  inherent  quality  of  an  ordinary  partnersliip. 

5.  Partnership  ^=»264 — CHANOEABiLrrT  in  Membership — BT-IiAW& 

The  provision  in  the  by-laws  of  a  partnership  composed  of  corpora- 
tions for  existence  of  the  association  for  45  years,  unless  sooner  ter- 
minated by  mutual  consent,  does  not  show  any  plan  for  changeability  in 
the  membership,  and  dissolution  would  probably  be  effected  through  the 
transfer  of  any  partner's  interest 

6.  Joint- Stock  Companies  ^s»28 — Partnership  ^=»227 — ^Distinction. 

A  joint  stock  company  usually  consists  of  a  large  number  of  persons 
between  whom  there  is  no  special  relation  of  confidence  and  the  retire- 
ment or  death  of  a  member  works  no  dissolution,  while  a  partnersMp 
though  it  may  consist  of  several  is  ordinarily  made  up  of  members  who 
are  drawn  to  each  other  by  feelings  of  mutual  confidence  and  no  member 
is  at  liberty  to  retire  and  substitute  another. 

7.  Joint- Stock  Companies  ^s»18 — Partnership  ^s»189 — ^Distinction. 

In  a  joint-stock  company,  the  business  is  generally  managed  by  directors 
or  other  designated  officers  of  the  association,  and  a  shareholder  as  such 
is  without  power  to  contract  for  the  company ;  whereas,  in  a  partnersliip, 
any  member  may  bind  the  partnership,  tliis  being  true,  though  the'  part- 
nership is  composed  of  corporations. 

8.  Internal  Revenue  ^=»7 — Income  Taxes — ^Partnership. 

Under  Sess.  Laws  Hawaii  1903,  Act  51,  §  I,  permitting  any  two  or  more 
corporations  organized  under  the  laws  of  Hawaii  to  enter  into  partnership 
with  each  other  for  the  transaction  of  any  lawful  business,  several  cor- 
porations, by  an  agreement  dated  October  30,  1903,  formed  a  partnership, 
the  by-laws  of  which  provided  for  management  by  representatives  selected 
by  the  several  partners,  who  were  to  represent  the  partners  according  to 
their  respective  interests.  There  were  no  special  partners,  and  there  was 
no  partnership  capital  stock.  Held  that,  as  the  partnership  was  lawful 
under  the  laws  of  Hawaii,  it  could  not  be  treated  as  a  joint-stock  com- 
pany, and  so  subject  to  taxation  under  Income  Tax  Law  Oct.  3,  1913,  c. 
16,  38  Stat.  114,  which  applies  to  every  corporation,  joint-stock  company, 
or  association,  no  matter  how  created  or  organized,  not  including  part- 
nerships ;  but  it  must  be  treated  as  a  partnership  for  purposes  of  collect- 
ing of  income  taxes. 

9.  Statutes  ^s»245 — Taxation — Construction. 

In  the  interpretation  of  statutes  levying  taxes,  it  is  the  established  role 
not  to  extend  their  provisions  by  implication  beyond  the  clear  import  of 
the  language  used,  or  to  enlarge  their  operations  so  as  to  embrace  matters 
not  specifically  pointed  out,  and  in  case  of  doubt  they  are  to  be  construed 
most  strongly  against  the  government 

10.  Internal  Bevenus  ^=s>38 — Income  Tax — Iixboai.  Exagtions—Recovsrt 
— Interest. 

Where  a  collector  of  internal  revenue,  acting  under  Income  Tax  Law 
Oct.  3,  1913,  illegally  collected  taxes  from  a  partnership  composed  of 
corporations,  the  members  of  the  firm  are  entitled  to  recover  the  exaction, 
with  Interest  and  costs. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii;    Horace  W.  Vaughan,  Judge. 

^sdFor  other  cases  tee  same  topic  A  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Action  by  the  Haiku  Sugar  Company,  the  Paia  Plantation,  the 
Kalialinui  Plantation  Company,  Limited,  the  Pulehu  Plantation  Com- 
pany, Limited,  the  Kula  Plantation  Company,  Limited,  the  Makawao 
Plantation  Company,  Limited,  and  the  Kailua  Plantation  Company, 
Limited,  copartners  doing  business  under  the  firm  name  of  the  Maui 
Agricultural  Company,  against  Ralph  S.  Johnstone,  executor  under  the 
will  and  of  the  estate  of  John  F.  Haley,  late  Collector  of  Internal 
Revenue  for  the  District  of  the  Territory  of  Hawaii.  There  was  a 
judgment  for  defendant,  and  plaintiffs  bring  error.  Reversed  and  re- 
manded, with  instructions. 

Suit  to  recover  certain  moneys  paid  under  protest  In  September,  1916,  as 
income  taxes  under  the  federal  Income  Tax  Law  of  October  3,  1013  (Act 
Oct  3,  1913,  c  16,  38  Stat  114).  Demurrer  to  the  complaint  was  sustained, 
tnd  judgment  went  against  the  plaintiffs.  The  facts  as  alleged  are:  That  the 
Maui  Agricultural  Company  is  made  up  of  several  corporations,  each  of 
which  was  incorporated  under  the  laws  of  Hawaii ;  that  the  plaintiffs,  since 
January,  1904,  have  been  copartners  under  the  firm  name  and  style  of  Maul 
Agricultural  Company,  sugar  growers  of  Hawaii;  that  the  partnership  has 
existed  under  an  agreement  of  partnership,  dated  October  30,  1903,  and 
adopted  by-laws  in  1904;  that  it  was  intended  to  be  a  general  partnership, 
each  partner  a  general  partner  therein,  with  unlimited  liability  upon  each  of 
the  partners  or  members  for  the  debts  of  the  partnership ;  that  by  the  laws 
of  HawaU  (Session  Laws  of  1903,  entitled  "An  Act  Concerning  Corporations," 
approved  April  28,  1903;  sections  2631  and  2632  of  the  Revised  I>aws  of 
1905;  sections  3388  and  3389  of  the  Revised  Laws  of  Hawaii  of  1915)  cor- 
porations in  Hawaii  are  authorized  to  enter  into  general  or  special  part- 
nership with  each  other;  that  the  general  partnership  was  duly  registered, 
pursuant  to  the  registration  law  of  Hawaii  (chapter  28,  Session  Laws  of 
Hawaii  of  1880,  re-enacted  as  chapter  162,  Revised  Laws  of  1905,  and 
chapter  189,  Revised  Laws  of  Hawaii,  1915);  that  under  the  provisions  of 
the  indenture  of  partnership  the  several  partners  or  members  have  definite 
shares  in  the  capital  of  the  partnership,  and  that,  whUe  the  by-laws  pro- 
Tided  that  the  respective  interests  of  the  partners  or  members  shall  be  evi- 
denced by  a  certificate,  no  stock  or  shares  of  stock  or  certificate  of  stock  in 
the  partnership  or  company  has  ever  been  issued,  except  as  to  certificates  of 
the  respective  interests  of  the  partners  or  members ;  that  it  never  was  intended 
that  the  partnership  should  have  any  capital  stock,  as  distinguished  from 
capital  assets  or  working  capital,  nor  has  the  capital  of  the  partnership,  or 
any  share  or  interest  therein,  of  any  of  the  partners,  ever  had  any  par  or 
lace  Talue ;  that  It  was  never  intended  that  the  respective  shares  or  interests 
of  tbe  partners  in  the  capital  assets  of  the  company  should  be  sold  or  trans- 
ferred in  any  manner,  whereby  any  assignee  or  transferee  could  succeed  to 
the  rights  of  the  assignor  or  transferror  to  continue  in  the  business  of  the 
partnership  or  to  carry  on  the  business  with  the  other  partners  without  their 
consent,  and  that  the  shares  or  interests  of  the  partners  in  the  partnership 
ha?e  never  been  divisible;  that  the  capital  assets  consist  mainly  In  the  use 
during  the  existence  of  the  partnership  of  the  property  and  rights  of  the 
several  partners  which  were  contributed  by  them,  respectively,  to  the  part- 
nership as  required  by  the  indenture  of  partnership,  and  are  to  revert  to  the 
respective  partners  or  members  upon  the  termination  of  the  partnership  or 
company;  that  the  Maui  Agricultural  Company  was  never  intended  to  be 
a  corporation.  Joint-stock  company,  or  association  within  the  provisions  of  the 
(Jorporations  Tax  Law  of  August  5,  1909  (Act  Aug.  5,  1909,  c.  6,  36  Stat  112), 
or  within  the  meaning  of  the  Income  Tax  Law  of  October  3,  1913 ;  that 
the  omipany  as  a  partnership  has  made  statements  of  profits  to  which  its 
partners  would  be  entitled  after  the  same  were  divided,  and  given  the  names 
of  the  partners  or  members  who  would  be  entitled  to  the  same.  If  distributed 
in  compliance  with  the  act  of  October  3,  1913,  and  particularly  the  fifth 
proTlso  of  parafirraph  D  of  section  II  of  the  said  act,  and  made  statements 
to  the  revenue  officials  accordingly  for  the  year  1914;    that  the  plaintiffs, 
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members  of  the  company,  have  been  liable  for  corporation  excise  tax  and  in- 
come  tax  only  in  their  several  individual  capacities,  and  have  returned  state- 
ments accordingly  for  taxes  for  the  years  previous  to  1915>  showing  the 
respective  shares  of  the  profits  of  the  company  for  the  said  years,  and  the 
profits  to  which  each  member  would  have  been  ^ititled  if  they  had  been 
divided;  and  plaintiffs  say  they  were  assessed  accordingly  and  paid  the 
assessment  so  made,  but  that  in  1916  the  revenue  authorities  took  the  position 
that  the  company  was  not  subject  to  the  special  corporation  exds^  tax  under 
the  act  of  August  5,  1909,  but  was  subject  to  the  income  tax  under  the  act 
of  October  3,  1913,  and  that  plaintiffs,  members  of  the  company,  are  severally 
subject  to  the  corporation  excise  tax  for  1909,  1910,  1911,  and  1912,  indusiTe, 
and  to  the  income  tax  for  1913>  1914,  and  1915,  inclusive,  in  respect  to  the 
shares  distributed  to  and  received  by  them,  respectively,  of  the  net  income 
of  the  company  in  each  of  the  said  years,  as  distinguished  from  their  respec- 
tive shares  in  the  net  income  of  the  company  earned  and  distributed  in  each 
of  the  said  years,  whether  distributed  or  not. 

Smith,  Warren  &  Whitney  and  Frear,  Prosser,  Anderson  &  Marx, 
all  of  Honolulu,  T.  H.,  for  plaintiffs  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  Caspar  A.  Ombaun,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  and  S.  C.  Huber,  U.  S.  Atty.,  and 
J.  J.  Banks,  Asst.  U.  S.  Atty.,  both  of  Honolulu,  T.  H.,  for  defendant 
in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-8] 
The  question  for  decision  is  whether  the  Maui  Agricultural  Company 
is  an  organization  excepted  from  the  Income  Tax  Law  of  1913,  which, 
besides  applying  to  persons,  applies,  subject  to  certain  enumerated 
exceptions,  to: 

"Every  corporation,  joint-stock  company  or  association,  and  every  insur- 
ance company,  organized  in  tlie  United  States,  no  matter  how  created  or 
organized,  not  including  partnersliips." 

It  is  clear,  we  think,  that  the  company  is  not  a  legally  created  cor- 
poration. It  was  originally  formed  in  1903,  solely  by  agreement  of 
its  members.  The  statute  of  Hawaii  (section  1,  act  51,  Session  Laws 
of  Hawaii  1903)  permitted  any  two  or  more  corporations,  organized 
under  the  laws  of  Hawaii,  to  enter  into  partnership  with  each  other 
for  the  transaction  of  any  lawful  business ;  but  a  partnership  formed 
of  corporations  is  not  in  itself  a  corporation.  The  right  given  to  a 
corporation  to  become  a  member  of  a  partnership  pertains  to  the 
power  of  the  corporation  to  gain  membership  in  a  partnership,  but  does 
not  make  the  aggregation  of  partners  itself  a  corporation.  There  may 
yet  be  upon  a  corporation  member  the  liability  of  a  partner  as  to 
third  persons.  Butler  v.  Am.  Toy  Co.,  46  Conn.  136 ;  Bates  on  Part- 
nership, §  1 ;  Lindley  on  Partnership,  p.  86.  The  partnerships  into 
which  corporations  may  enter  in  Hawaii  are  general  and  special. 
Chapter  70,  §  1,  Session  Laws  1886.  In  the  association  in  question 
there  were  no  special  partners,  nor  was  there  limited  liability;  nor, 
indeed,  was  any  attempt  made  to  form  any  but  a  general  partnership. 
Strong  evidence  of  this  is  the  fact  that  the  company  registered  as  a 
general  partnership  under  the  law.  Chapter  189,  Revised  Laws  of 
Hawaii  1915. 
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In  so  far  as  intent  may  serve  to  determine  the  character  of  the 
agreement  made  between  the  parties,  the  theory  of  a  partnership  is 
reasonable.    Fechteler  v.  Palm  Bros.  &  Co.,  133  Fed.  462,  66  C.  C. 
A.  336.    The  provisions  of  the  agreement  are  arranged  with  titles, 
for  example,   "Objects  of  Copartnership,"   "Term  of   Partnership," 
"Dissolution  of  Partnership,"  and  the  second  recital  of  the  "Indenture 
of  Partnership"  is  that  the  parties  "have  mutually  agreed  each  with 
the  other  to  enter  into  partnership,"  while  the  first  object  stated  is  that 
the  parties  associate  themselves  together  as  partners  under  the  firm 
name  and  style  of  the  Maui  Agricultural  Company,  and  throughout 
the  whole  agreement  the  references  are  to  the  parties  as  partners  and 
to  the  association  as  a  partnership.     After  specifying  the  respective 
proportionate  interest  of  the  several  partners,  the  agreement  provides 
for  sharing  profits  and  losses  as  owners,  and  for  the  division  in  the 
same  proportion  of  all  surplus  funds  of  the  company  when  dissolution  is 
had.  Meehan  v.  Valentine,  145  U.  S.  611, 12  Sup.  Ct.  972, 36  L.  Ed.  835. 
But,  notwithstanding  the  intent  to  form  an  ordinary  partnership, 
must  it  be  held  that  the  legal  effect  of  the  language  used  by  the  parties 
has  been  to  create  a  joint-stock  company  rather  than  a  partnership? 
If  it  is  such,  then  the  lower  court  should  be  sustained,  and  taxation 
should  be  upon  the  income  of  such  legally  created  joint-stock  company. 
This  is  die  pivotal  point  in  the  case,  for  in  making  distinction  between 
joint-stock  associations  and  partnerships  Congress  must  have  had  in 
mind  that  there  are  substantial  points  of  difference  between  such  rela- 
tionships.    It  is  noticeable  that  the  arrangement  under  examination 
lacks  die  element  of  changeability  of  membership  or  transferability 
of  shares,  an  element  often  used  as  a  determining  criterion  as  between 
ordmary  partnerships   and   joint-stock   companies.      Bates   on    Part- 
nership, §  72.     Nor  has  the  agreement  reference  of  any  kind  to  in- 
dicate any  purpose  that  the  interests  of  members  should  be  transfer- 
able; on  the  contrary,  there  are  evidences  of  intent  that  the  contract 
was  solely  between  the  parties  thereto  and  no  others.     Hedge's  Ap- 
peal, 63  Pa.  273.     It  is  conceded  that  the  provision  for  the  manage- 
ment of  the  company  by  a  board  of  managers  is  such  as  is  frequently 
a  characteristic  of  a  joint-stock  company,  but  this  feature  is  not  in- 
consistent with  the  right  of  partners  to  make  their  own  arrangements 
for  the  management  of  the  partnership  affairs.    If  the  right  to  form 
the  ordinary  partnership  existed,  it  should  follow  that  representatives 
of  members  of  the  partners  could,  for  convenience,  be  selected  to 
manage.    McAlpine  v.  Millen,  104  Minn.  289,  116  N.  W.  583;   Flem- 
ing V.  Lay,  109  Fed.  952,  48  C.  C.  A.  748.    This  would  seem  to  be  an 
inevitable  result  of  the  exercise  of  the  right  of  a  corporation  to  enter 
a  partnership  with  another  corporation. 

We  find,  however,  that  in  the  present  case  the  management  of  the 
concern  is  as  much  like  that  of  an  ordinary  partnership  as  possible, 
considering  the  fact  that  the  several  members  are  corporations.  The 
members  of  the  board  are  not  chosen  at  large  by  a  majority  vote  of 
unit  shares,  but  each  member  of  the  board  is  a  special  representative 
of  the  particular  members  of  the  partnership.  To  illustrate :  It  is 
provided  in  the  by-laws  (article  IV)  that  the  Haiku  Company  shall 
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appoint  two  managers,  the  Paia  Company  three,  and  the  five  other 
companies  one  jointly.  These  managers  are  to  represent  the  respective 
partners  by  whom  they  are  appointed,  and  a  vacancy  in  the  board  is 
to  be  filled  by  appointment  by  the  particular  partner  which  "such 
manager  represents."  It  is  also  provided  in  the  by-laws  (article  VI) 
that  a  quorimi  at  a  meeting  of  the  partnership  is  to  consist  of  a  ma- 
jority of  the  partners,  both  in  numbers  and  interest.  The  by-laws 
(article  16)  also  give  to  the  stockholders  of  each  of  the  corporate  mem- 
bers, although  not  themselves  partners,  the  same  rights  to  inspect  and 
examine  the  books  and  records  of  the  partnership,  and  to  investigate 
into  the  partnership  affairs,  as  such  stockholders  have  in  the  several 
corporate  members  in  which  they  hold  stock. 

[4-8]  In  a  joint-stock  company  the  members  have  no  right  to  de- 
cide what  new  members  shall  be  admitted  to  the  firm;  on  the  other 
hand,  the  right  of  delectus  personarum  is  an  inherent  quality  of  the 
ordinary  partnership.  Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa.  147; 
Ashley  v.  Dowling,  203  Mass.  249,  89  N.  E.  433.  The  provision  for 
existence  of  the  association  for  45  years,  "unless  sooner  terminated  by 
the  mutual  consent  of  the  parties  hereto,"  does  not  show  a  plan  for 
changeability  in  the  membership.  Karrick  v.  Hannaman,  1^  U.  S. 
328,  18  Sup.  Ct.  135,  42  t.  Ed.  484.  Dissolution  would  probably  be 
effected  through  a  transfer  of  any  partner's  interest,  and  there  would 
be  a  liability  for  the  breach,  to  be  compensated  in  ^amages.  Lindley 
on  Partnership,  *230,  *231.  A  joint-stock  company  often  consists  of 
a  large  number  of  persons,  between  whom  there  is  no  special  relation- 
ship of  confidence ;  the  retirement  or  death  of  a  member  works  no 
dissolution;  while  a  partnership,  although  it  may  consist  of  several 
persons,  generally  is  made  up  of  a  few,  who  are  drawn  to  each  other 
by  feelings  of  mutual  confidence,  and  no  member  is  at  liberty  to  retire 
and  substitute  another  as  a  partner.  In  a  joint-stock  company  the 
business  is  generally  managed  by  directors  or  other  designated  offi- 
cers of  the  association,  and  a  shareholder  as  such  is  without  power  to 
contract  for  the  company ;  whereas,  in  a  partnership  any  member  may 
bind  the  partnership.  Where  a  corporation  is  a  partner,  the  doctrine 
of  mutual  agency  may  make  business  administration  more  intricate, 
but  does  not  affect  the  legal  question.  Mallory  v.  Hanaur  Oil  Works, 
86  Tenn.  598.  8  S.  W.  396;  News-Register  Co.  v.  Rockingham  Pub- 
lishing Co.,  118  Va.  140,  86  S.  E.  874. 

Stress  is  laid  upon  the  provisions  of  the  partnership  agreement, 
wherein  what  is  termed  the  "capital  stock"  is  divided  into  35  shares  of 
interests.  It  is  to  be  remembered,  however,  that  the  company  had  no 
nominal  or  fixed  capital  stock  apart  from  the  capital  assets  it  owned — 
that  is  to  say,  there  was  no  capital  stock  of  a  corporation  or  joint- 
stock  company,  divided,  as  is  usually  done  in  corporations  or  joint- 
stock  companies,  into  nominal  transferable  shares  of  specified  par 
value.  When  the  agreement  and  by-laws  are  looked  upon  as  a  whole, 
the  capital  stock  referred  to  is  the  capital  or  capital  assets,  and  refer- 
ence to  the  shares  or  interests  is  a  method  used  to  express  the  entire 
proportional  indivisible  interests  of  the  seven  named  members  of 
the  partnership.  These  respective  interests  of  the  partners  were 
different,  as  is  shown  by  article  II  of  the  by-laws;   and  as  already 
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indicated  in  another  by-law  (article  IV),  the  managers  are  required  to 
represent  the  partners  in  accordance  with  their  respective  interests. 
State  V.  Cheraw  &  Chester  R.  Co.,  16  S.  C.  524;  Goodnow  v.  Am. 
Writing  Paper  Co.,  73  N.  J.  Eq.  692,  69  Atl.  1014. 

[S]  In  conclusion,  while  the  case  is  not  free  from  doubt,  we  think 
that  its  determinaticm  should  be  had  in  conformity  with  the  intent  of 
the  several  members  of  the  association,  and  that  by  so  resolving  it  we 
are  accepting  the  latest  expression  of  the  Supreme  Court,  as  announced 
in  Gould  v.  Gould,  245  U.  S.  151,  38  Sup.  Ct.  53,  62  L.  Ed.  211,  where 
it  was  said : 

"In  the  interpretation  of  statutes  levying  taxes  it  is  the  established  rule 
not  to  extend  their  provisions  by  implication  beyond  the  clear  import  of  the 
langoage  used,  or  to  enlarge  their  operations  so  as  to  embrace  matters  not 
spedficaUy  pointed  out  In  case  of  doubt  they  are  construed  most  strongly 
against  the  government,  and  in  favor  of  the  citizen." 

[1§]  The  judgment  of  the  District  Court  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  judgment  for  plaintiffs 
for  the  amount  claimed,  with  interest  and  costs.  Erskine  v.  Van  Ars- 
dale,  15  Wall.  75,  21  L.^Ed.  63;  Herold  v.  Shanley,  146  Fed.  20,  76 
C.  C.  A.  478. 

(^  Fed.  109) 

TATLOB  V.  WELLS  FARGO  ft  CO. 

(Circuit   Ck)urt  of  Appeals,  Fifth  Circuit     February  28,  IWa     Bebearing 
Denied  April  15,  1918.) 

No.  3102. 

1.  Cabbiers  «=»4 — "Common  Cabbiebs" — Express  Company. 

An  express  company  is  a  common  carrier. 

[Ed.  Note. — For  otli^r  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Common  Carrier.] 

2.  Masteb  and  Sebvant  ^=s>100(1) — Liability  fob  Injubies — Exemption  Con- 

TBACTS — "Common  Cabbieb  by  Railboad." 

Within  the  federal  Employers*  Liability  Act  (Act  April  22.  1908,  c.  149, 
35  Stat.  65  [Comp.  St  1916,  {§  8657-^8665]),  providing  that  every  common 
carrier  by  railroad,  engaged  in  interstate  commerce,  shall  be  liable  to 
employes  suffering  injury,  and  in  section  5  (section  8661)  that  any  con- 
tract, etc.,  exempting  from  such  liability  shall  be  void,  an  express  com- 
pany is  a  common  carrier  by  railroad,  though  it  uses  other  facilities  in  its 
business ;  consequently  an  agreement  between  an  express  company  and  its 
messenger  that  neither  the  company,  nor  any  railroad  company  on  whose 
lines  the  messenger  might  travel,  should  be  liable  for  any  injury  to  him 
while  so  traveling,  is  invalid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Ettstrict  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Suit  by  Wells  Fargo  &  Co.  against  Oscar  G.  Taylor.    From  a  de- 
cree for  complainant,  defendant  appeals.     Reversed  and  remanded, 
with  directions  to  dismiss. 
_See,  also,  220  Fed.  796,  136  C.  C.  A.  402. 

^For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Thomas  Fite  Paine,  of  Aberdeen,  Miss.  (Paine  &  Paine,  of  Aberdeen, 
Miss.,  on  the  brief),  for  appellant. 

E.  O.  Sykes,  of  Jackson,  Miss.  (E.  O.  &  J.  A.  Sykes,  of  Aberdeen, 
Miss.,  and  Branch  P.  Kerfoot,  of  New  York  City,  on  the  brief),  for 
appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  A  contract  between  the  St  Louis  &  San 
Francisco  Railroad  Company  and  Wells  Fargo  &  Co.,  providing  for 
the  operations  of  the  express  company  over  the  lines  of  the  railroad 
company,  contained  a  provision  to  this  effect : 

The  express  company  agrees  ''that  it  will  and  does  hereby  assume  all  risk 
and  damage  to  its  agents  and  employes  while  engaged  in  its  business  on  any 
of  the  raUways  or  property  of  the  railroad  company,  and  hereby  agrees  to 
indemnify  and  hold  harmless  the  St  Louis  &  San  Francisco  Railroad  Com- 
pany on  account  for  all  claims  for  damages  suffered  by  the  agents  and  em- 
ployes of  the  express  company,  whUe  engaged  in  its  business  on  any  of  the 
raUways  or  property  of  the  Railroad  Company."    • 

An  instrument  introduced  in  evidence,  marked  "Messengers'  Agree- 
ment," and  reciting  that  it  was  an  agreement  between  Wells  Fargo  & 
Co.  and  Taylor,  the  plaintiff  in  error,  but  signed  alone  by  the  latter, 
contains  a  provision  to  the  effect : 

"That  neither  the  party  of  the  first  part  [Wells  Fargo  &  Co.]  nor  any  rail- 
road or  steamboat  company,  or  other  carrier,  on  whose  lines  said  party  of  the 
second  part  may  travel  as  such  messenger  or  guard,  shall,  under  any  circum- 
stances, or  in  any  case  whatever,  be  liable  for  any  injury  occurring  to  said 
party  of  the  second  part,  while  so  traveling,  whether  such  injury  arises 
from  any  fault,  carelessness,  or  negligence,  gross  or  otherwise,  on  the  part  of 
said  railroad  or  steamboat  company,  or  other  carrier,  its  agents  or  servants ; 
it  being  the  intent  of  this  contract  that  said  party  of  the  second  part  shall 
and  will  assume  aU  and  every  risk  incident  to  said  employment,  from  what- 
ever cause  arising." 

Taylor,  having  been  injured  while  discharging  his  duties  as  an  ex- 
press messenger,  in  an  accident  on  the  St.  Louis  &  San  Francisco 
Railroad,  instituted  suit  against  the  railroad  company  in  a  state  court 
of  Mississippi.  The  express  company  filed  a  petition  in  that  court,  set- 
ting out  the  contracts,  and  asked  to  be  made  a  party  defendant,  in 
order  that  it  might  remove  the  case  to  the  federal  court.  The  prayer 
of  the  petition  was  refused.  It  thereupon  instituted  a  suit  against  ap- 
pellant in  the  District  Court  of  the  United  States,  setting  up  the  facts 
with  reference  to  the  agreements,  and  other  facts,  and,  in  addition 
to  the  prayer  for  general  relief,  asked  for  a  temporary  injunction, 
which  was  refused.  The  case  in  the  state  court  proceeded  to  trial, 
resulting  in  a  judgment  for  $4,000  for  the  plaintiff,  which  was  affirmed 
by  the  Supreme  Court  of  that  state.  Upon  trial  of  the  suit  instituted 
by  the  express  company  a  judgment  was  rendered  for  the  company. 
An  appeal  to  this  court  resulted  in  a  reversal;  the  judgment  being 
based  upon  the  insufficiency  of  the  pleadings.  220  Fed.  796,  136  C. 
C.  A.  402.  The  bill  was  amended,  and,  upon  a  new  trial,  judgment 
was  again  for  the  express  company,  and  the  collection  of  the  judgment 
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rendered  in  tfie  state  court  was  enjoined.  From  that  judgment  this 
appeal  is  taken. 

Aj^Uant  contends  that  the  former  judgment  in  this  court  was  final, 
and  that  this  court,  not  having  permitted  an  amendment,  the  bill  could 
not  be  amended  below ;  that  Ae  suit  was  in  violation  of  section  720  of 
the  Revised  Statutes  (Comp.  St  1916,  §  1242) ;  that  the  contracts  be- 
tween the  express  company  and  the  express  messenger,  and  between 
the  express  company  and  the  railroad  company,  whereby  the  railroad 
company  was  to  be  relieved  from  the  effect  of  negligence,  were  void ; 
and  that,  by  virtue  of  section  5  of  the  second  Employers*  Liability  Act 
(35  Stat.  65,  c.  149),  and  the  amendment  of  April  5,  1910  (36  Stat. 
291,  c.  143),  the  contract  between  the  express  company  and  the  appel- 
lant is  void.  If  the  last-mentioned  contention  of  appellant  is  meritori- 
ous, it  will  not  be  necessary  to  consider  the  other  questions. 

[1,2]  The  Employers'  Liability  Act  provides: 

"Erery  common  carrier  by  railroad  while  engaging  in  commerce  between 
any  of  the  several  states,  •  •  ♦  shall  be  liable  in  damages  to  any  person 
snffoing  injury  while  he  is  employed  by  such  carrier  in  such  commerce. 
•    •    •"    Section  1. 

Section  5  provides  that: 

*'Any  contract,  rule,  regulation,  or  device  whatsoever,  the  purpose  or  intent 
of  which  shall  be  to  enable  any  common  carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to  that  extent  be  void." 

If  the  terms  of  the  act  apply  to  express  companies,  the  contract  be- 
tween Wells  Fargo  &  Co.  and  the  messenger  is  void.  Second  Em- 
ployers' Liability  Cases,  223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327, 
38  L.  R.  A.  (N.  S.)  44;  Phila.,  Bait.  &  Wash.  R.  R.  v.  Schubert,  224 
U.  S.  603,  32  Sup.  Ct.  589,  56  h.  Ed.  911. 

An  express  company  is  a  common  carrier.  Bank  of  Kentucky  v. 
Adams  Express  Co.,  93  U.  S.  174,  23  h.  Ed.  872.  An  express  com- 
pany is  a  common  carrier  by  railroad.  If  this  fact  were  not  universally 
known,  it  would  be  sufficiently  indicated  by  the  contract  between  the 
appellee  and  the  St.  Louis  &  San  Francisco  Railroad  Company.  It  is 
not  seen  how  an  insistence  to  the  contrary  can  be  made.  Indeed,  there 
is  no  contention  that  the  express  company  is  not  a  common  carrier 
by  railroad ;  but  the  proposition  is  that,  notwithstanding  the  language, 
the  act  does  not  apply  to  express  companies.  The  argument  seems  to 
be  based  upon  rulings  to  the  effect  that  the  original  Interstate  Com- 
merce Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379)  was  not  applicable 
to  express  companies,  and  upon  the  case  of  Robinson  v.  B.  &  O.  R. 
R.  Co.,  237  U.  S.  84,  35  Sup.  Ct.  491,  59  L.  Ed.  849,  which  holds 
that  an  employe  of  the  Pullman  Company  is  not  an  employe  of  the 
railroad  company. 

The  Interstate  Commerce  Commission,  in  the  Matter  of  the  Ex- 
press Cos.,  1  Interst.  Com.  Com'n  R.  349,  held  that  the  original  In- 
terstate Commerce  Act  was  not  intended  to  apply  to  express  companies. 
The  language  of  that  act  was  to  the  effect: 

*'That  the  provisions  of  this  act  shall  apply  to  any  common  carrier  or  car- 
riers engaged  in  the  transportation  of  passengers  or  property  wholly  by 
ndhroad,  or  partly  by  railroad  and  partly  by  water," 
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In  reaching  a  conclusion  that  the  express  companies  were  not  in- 
cluded an  unconvincing  argument  was  based  upon  the  use  of  the  word 
"wholly."    The  Commission  says : 

"The  use  of  that  word  in  the  section  whi(^  was  evidently  framed  with 
the  greatest  care  affords  a  fair  foundation  for  the  claim  that  the  act  does 
not  describe  the  modes  of  trans];)ortation  employed  by  express  companies  witli 
sufficient  precision  to  bring  them  within  its  terms." 

The  proposition  which  seems  to  have  been  most  meritorious  in  reach- 
ing the  conclusion  was : 

*'That  the  details  of  the  law  in  its  various  provisions  are  so  framed  as  to 
apply  distinctly  to  railroads  and  railroad  companies,  and  that  they  do  not 
apply  to  the  carriage  of  property  by  express  companies  without  various  impli- 
cations and  eliminations  whidi  give  a  somewhat  strained  construction  to  the 
language  used." 

A  ntunber  of  examples  are  then  given  in  support  of  this  proposition. 
The  Commission  finally  suggests : 

*'In  case  of  doubtful  jurisdiction,  It  Is  far  better  that  the  legislative  body 
should  resolve  the  doubt." 

This  holding  of  the  Interstate  Commerce  CcHimiission  was  not  more 
than  acquiesced  in  by  the  courts.  Am.  Ex.  Co.  v.  U.  S.,  212  U.  S.  522, 
29  Sup.  Ct.  315,  53  ly.  Ed.  635.  It  is  to  be  observed  that  the  language 
of  the  act  which  was  under  construction  is  very  different  from  that 
employed  in  the  Employers'  Liability  Act.  Even  if  the  processes  of 
reasoning  were  entitled  to  greater  respect,  the  decision  would  not  be 
held  applicable  to  the  present  case. 

Robinson  v.  Baltimore  &  Ohio  R.  R.  Co.,  is  cited  by  appellee  as  de- 
cisive of  the  proposition  that  the  Employers'  Liability  Act  does  not  ap- 
ply to  an  express  company  and  its  employes.  That  was  a  suit  instituted 
by  a  Pullman  porter,  injured  while  performing  his  duties,  against  the 
railroad  company.    The  Supreme  Court  says: 

"The  inquiry  is  whether  the  plaintiff  comes  within  the  statutory  descrip- 
tion ;  that  is,  whether,  upon  the  facts  disclosed  in  the  record,  it  can  be  said 
that,  within  the  sense  of  the  act,  the  plaintiff  was  an  employ^  of  the  railroad 
company,  or  whether  he  is  not  to  be  regarded  as  outside  that  description, 
being  in  truth  on  the  train  simply  in  the  character  of  the  servant  of  another 
master,  by  whom  he  was  hired,  directed,  and  paid,  and  at  whose  wiU  he 
was  to  be  continued  in  service  or  discharged." 

The  court  continues: 

"We  are  of  the  opinion  that  Congress  used  the  words  'employ^'  and  'employ- 
ed' in  the  statute  in  their  natural  sense,  and  intended  to  describe  the  con- 
ventional relation  of  employer  and  employ^/' 

And  it  concludes : 

"We  conclude  that  the  plaintiff  in  error  was  not  an  employ^  of  the  defend- 
ant company  within  the  meaning  of  the  Employers'  Liability  Act,  and  that 
the  Judgment  must  be  affirmed." 

A  ruling  that  a  porter,  hired  by  the  Pullman  Company,  is  not  a 
railroad  company  employe,  is  not  conclusive  that  a  messenger,  hired  by 
an  express  company,  is  not  an  express  company  employe. 

It  would  not  be  difficult  to  make  a  fairly  satisfactory  argument 
to  the  effect  that  an  express  messenger  is  an  employ^  both  of  the  ex- 


Digitized  by  VjOOQIC 


TATLOB  y.  WELLS  TABGO  *  GO.  165 

press  company  and  of  the  railroad  company.  In  the  case  of  B.  &  O. 
R  R.  Co.  V.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  EA  560 
(decided  before  the  passage  of  the  Employers'  Liability  Acts),  recov- 
ery was  refused  an  employe  of  the  express  company,  in  a  suit  against 
the  railroad  company;  the  court  in  argument  suggesting  that  the 
relation  between  the  express  company  and  the  express  messenger 
more  nearly  resembled  that  of  an  employe  than  a  passenger,  since  "his 
position  is  one  created  by  an  agreement  between  the  express  com- 
pany and  the  railroad  company,  adjustihg  the  terms  of  a  joint  busi- 
ness," and  that  the  express  messenger  could  not  recover  for  the  neg- 
ligence of  a  fellow  servant. 

The  relations  between  an  express  company  and  a  railroad  company 
have  the  elements  of  a  partnership,  of  agency,  of  a  common  enter- 
prise. Oliver  v.  Northern  Pac.  R.  R.  Co.  (D.  C.)  196  Fed.  432.  It  is 
not  necessary,  however,  to  determine  whether  appellant  could  have  re- 
covery against  the  railroad  company  under  the  act  or  otherwise.  The 
issue  necessary  to  be  determined  is  whether  the  fifth  section  of  the 
Employers'  Liability  Act  renders  void  so  much  of  the  contract  be- 
tween the  messenger  and  the  express  company  as  undertakes  to  nega- 
tive the  right  of  the  messenger  to  recover  for  injuries.  This  answer 
is  dependent  upon  whether  the  act  applies  to  express  companies.  The 
language  of  the  act  does  not  seem  to  leave  any  ground  for  construction 
or  interpretation.  It  is  perfectly  clear  and  absolutely  unequivocal. 
The  terms  of  the  act  apply  to  every  common  carrier  by  railroad.  The 
circumstance  that  the  common  carrier  may  also  conduct  a  business 
other  than  by  railroad  cannot  destroy  the  fact  that  it  conducts  a  com- 
mon carrier's  business  by  railroad.  If  the  fact  that  an  express  com- 
pany may  also  be  a  common  carrier  by  water,  or  by  stage,  could  destroy 
the  applicability  of  the  act,  railroad  companies  that  utilize  water 
transportation  would  also  be  exempt. 

The  transportation  which  is  conducted  on  a  railroad  by  an  express 
company  is  properly  within  the  function  of  the  railroad.  All  of  the 
handling  of  freight  by  express  companies  could  be  by  railroad  com- 
panies, and  shippers  could  compel  the  acceptance  by  railroad  com- 
panies of  such  freight.  The  arrangement  between  railroad  companies 
and  express  companies,  by  which  they  co-operate  in  handling  part  of 
the  freight  which  railroad  companies  are  compelled  to  carry,  is  regard- 
ed as  legal.  There  would  be  nothing  to  prevent  a  railroad  company 
from  making  somewhat  similar  arrangements  with  express  com- 
panies or  freight  lines,  by  which  the  balance  of  its  freight  might  be 
handled  by  intermediary  transportation  companies.  It  could,  doubt- 
less, in  the  same  way  farm  out  its  passenger  transportation  business. 
The  exercise,  with  regard  to  the  balance  of  its  business,  of  the  rights 
which  it  has  exercised  with  reference  to  that  portion  of  it  which  has 
gone  to  the  express  companies,  would  dispense  with  a  very  large  per 
cent,  of  all  of  the  direct  employes  of  the  railroad  company.  The  ar- 
rangement would,  in  very  large  measure,  nullify  the  Employers' 
Liability  Act,  if  it  is  limited  in  its  application  as  contended  by  appellee. 
It  was  the  purpose  of  the  Congress  to  provide  special  protection  to 
persons  subject  to  the  hazards  incident  to  the  operation  of  railroads. 
There  could  have  been  no  reason  for  giving  the  protection  to  a  rail- 
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road  conductor,  and  refusing  it  to  an  express  messenger.  It  will  not 
be  assumed  that  Congress  intended  to  make  a  distinction  in  the  ab- 
sence of  language  that  would  so  indicate.  It  will  certainly  not  be 
assumed  in  die  face  of  language  which  is  clear  and  unambiguous. 
Those  of  the  decisions  which  seem  to  sustain  the  right  of  a  railroad 
company  and  an  express  company,  between  them,  to  contract  away 
the  right  of  a  human  being  to  protection  against  negligence,  are  en- 
tirely out  of  harmony  with  fundamental  principles  of  right  and  the 
ordinary  conceptions' of  law.  '  No  court  ought  at  this  time,  in  the  face 
of  the  unequivocal  language  of  the  Congress,  to  make  a  ruling  which 
would  differentiate  express  company  messengers,  not  alone  from  other 
persons  engaged  in  the  hazards  of  railroading,  but  from  all  other  per- 
sons engaged  in  hazardous  businesses.  The  Employers'  Liability  Act 
is  proof  that  Congress  was  not  unresponsive  to  the  universal  feeling 
that  every  business  should  carry  its  Jiazards.  It  will  not  be  assumed 
that  language,  which  is  properly  and  logically  comprehensive,  is  to 
be  so  construed  as  to  exclude  a  dass  dependent  on  legislation  even  for 
protection  against  negligence. 

Appellant  is  not  seeking  relief  under  the  terms  of  the  Employers' 
Liability  Act,  but  he  is  insisting  that  that  part  of  the  contract  which 
the  express  company  claims  deprived  him  of  all  protection  is  void. 
We  so  hold.  The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss. 

Reversed 


(249  Fed.  114) 

STOKES  V.  WILLIAMS  et  aL 

(Oircoit  Court  of  Appeals,  Third  Gircuit    February  27,  1918.) 

No.  229& 

L  Receiveeb  ^=»170— Actions  Against— Defenses — Limitation. 

While  it  is  the  general  rule  that  the  defense  of  the  statute  of  limitations, 
though  personal  to  a  corporation,  passes  to  its  receivers,  sndi  rule  is 
based  in  principle  on  the  fact  that  the  receivers  represent  the  interests 
of  the  corporation,  its  stockholders,  and  creditors,  and  succeed  to  the 
defense  for  the  protection  of  those  interests ;  and  where  by  reason  of  pe- 
culiar drcumstances  the  receivers  do  not  represent  sudi  Interests,  the 
rule  does  not  apply. 

2.  Rbceivebs  ^=»170— Actions  Against — Defenses — ^Limitation. 

A  committee  of  creditors  purchased  from  receivers  the  property  of  a 
corporation,  except  its  credits  and  cash,  for  a  sum  represented  as  more 
than  sufficient,  with  the  assets  retained,  to  pay  all  the  debts  of  the  cor- 
I)oration.  The  purchase,  however,  was  subject  to  the  condition  that  any 
surplus  remaining  after  such  payment  should  be  returned  to  the  com- 
mittee. Held  that,  assuming  that  the  assets  so  secured  were  sufficient 
to  pay  all  the  corporaticm's  debts,  the  receivers  could  not  set  up  the  de- 
fense of  limitation  to  an  otherwise  valid  *claim  against  the  corporation, 
since  such  defense  was  not  for  the  protection  of  the  corporation  or  its 
property,  but  solely  for  the  benefit  of  the  purchasing  committee. 

8.  Limitation  of  Actions  ^=»14S(4) — ^Acknowledgment  ob  New  Promise — 
sufficienot. 

The  statute  of  limitations  of  New  Jersey  (3  Comp.  St  N.  J.  1910,  p. 
3167,  f  10)  provides  that  "no  acknowledgment  or  promise  by  words  only 
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shall  be  deemed  sufQcient  eyldence  of  a  new  or  contlntiing  contract  where- 
by to  tal:e  any  case  ont  of  the  operation  of  this  act  *  *  *  unless  such 
acknowledgment  or  promise  shall  be  made  or  continued  by  or  in  some 
writing  to  be  signed  by  the  party  diargeable  thereby."  A  corporation 
declared  a  dividend  on  its  preferred  stock,  which  was  paid  to  all  stock- 
liolders,  except  claimant  A  year  later  the  corporation  wrote  claimant  a 
letter  as  follows:  "The  <*xecutive  committee  took  up  the  question  of 
payment  to  you  of  the  diyidend  on  the  preferred  stock,  and  decided  that, 
owing  to  the  present  money  conditions,  it  would  be  unwise,  from  the 
company's  standpoint,  to  make  any  payment  at  this  time."  Held,  that 
sudi  letter  was  an  unqualified  acknowledgment  of  an  antecedent  in- 
debtedness, and  that  such  acknowledgment  carried  with  it  by  implication 
a  promise  to  pay  which  was  sutUcient  to  raise  the  bar  of  the  statute. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Appeal  in  equity  by  William  E.  D.  Stokes  from  an  order  disallow- 
ing his  claim  against  the  Standard  Plimger  Elevator  Company,  How- 
ard H.  Williams  and  Albert  C.  Wall,  as  receivers,  and  others.  Re- 
versed. 

Charles  L.  Craig,  of  New  York  City,  for  appellant. 
Howard  H.  Williams,  of  New  York  City,  and  Albert  C.  Wall,  of 
Jersey  City,  N.  J.,  for  appellees. 

Before  McPHERSON  and  WOOLLEY,  Circuit  Judges. 

WOOLLEY,  Circuit  Judge.  The  claimant  filed  two  claims  against 
the  defendant  corporation.  The  receivers  rejected  both  as  barred 
by  the  Statute  of  Limitations  of  New  Jersey.  On  exceptions,  the 
District  Court  referred  the  question  of  allowance  to  a  master.  He 
sustained  the  receivers.  On  exceptions  again,  the  District  Court  af- 
firmed the  master,  and  the  claimant  took  this  appeal. 

[1]  Claim  1.  The  first  claim  is  for  $9,258.15,  and  is  not  disputed. 
As  the  indebtedness  is  more  than  six  years  overdue  and  is  not  revived 
by  a  written  acknowledgment  or  promise  to  pay,  it  is  conceded  that 
the  claim  is  barred  by  the  New  Jersey  statute  if  the  defence  of  the 
statute  of  limitations  is  available  to  the  receivers  in  this  case.  The 
learned  trial  judge  held  that  a  receiver  succeeds  to  all  defences  of  the 
corporation,  and,  accordingly,  the  defence  of  the  statute  of  limitations 
was  here  available  to  the  receivers  and  barred  recovery  on  the  claim. 

But  the  facts  of  this  case  are  peculiar,  and  give  the  question  a 
turn,  which  requires,  we  think,  something  more  than  a  consideration 
in  die  abstract  of  what  defences  are  available  to  receivers.  We  do  not 
question  the  general  rule  that  the  defence  of  the  statute  of  limitations, 
Aough  personal  to  a  corporation,  passes  to  its  receivers,  and  is  avail- 
able to  them  in  caring  for  and  protecting  the  interests  of  the  cor- 
poration, its  stockholders,  and  creditors.  In  fact,  we  freely  recognize 
the  rule ;  but  in  doing  so  "we  recognize  also  that  the  rule  is  based  in 
principle  on  the  protection  which  the  law  intends  to  afford  those  whom 
the  receivers  represent.  Whom  do  the  receivers  represent  in  this 
case?  It  is  on  the  answer  to  this  question  that  the  peculiarity  of  the 
facts  of  this  case  has  a  bearing. 

[2]  A  conflict  between  stockholders  of  the  Standard  Plunger 
Elevator  Company,  which  had  long  been  waged,  culminated  in  the  ap- 
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pointment  of  receivers  and  an  order  for  the  sale  of  its  property.  The 
validity  of  the  order  and  subsequent  sale  was  the  subject  of  litigation 
previously  in  this  court.  Stokes  et  al.  v.  Williams  et  al.,  226  Fed.  148, 
141  C.  C.  A.  146. 

The  corporation's  assets  were  of  a  character  that  did  not  invite 
extensive  bidding.  A  committee  of  creditors,  composing  or  repre- 
senting one  faction  of  stockholders  in  the  corporation  controversy, 
offered  to  purchase  all  assets  of  the  corporation,  excepting  its  accounts 
and  bills  receivable  and  cash,  for  the  simi  of  $250,(XX).  The  pro- 
posed purchase  price  and  the  assets  to  be  retained,  it  was  represented, 
together  amounted  to  a  sum  exceeding  all  the  corporation's  debts. 
This  offer  was  opposed  by  creditors  and  stockholders  of  the  corpora- 
tion comprising  the  other  faction  to  the  controversy ;  but,  as  they  had 
nothing  better  to  offer,  the  court  ordered  the  sale  on  the  offer  made. 
At  the  sale,  the  committee  purchased  the  corporation's  property  pur- 
suant to  its  offer,  and  the  sale  was  confirmed.  226  Fed.  148,  141  C. 
C.  A.  146. 

So  far,  there  was  nothing  very  unusual  in  the  transaction ;  but  the 
committee's  bid,  on  which  the  sale  was  ordered,  contained  a  peculiar 
feature,  which  has,  we  think,  a  controUing  bearing  on  the  question  now 
before  us.  This  was  a  provision  or  rather  a  condition,  that  any  ex- 
cess of  the  purchase  price  over  and  above  the  claims  approved  and 
allowed,  should  be  returned  to  the  purchasing  committee.  Assuming 
as  we  do  the  correctness  of  the  representation  that  the  purchase  price 
when  added  to  the  assets  retained  will  more  than  pay  all  the  cor- 
poration's debts  (that  being  the  representation  which  induced  the 
court  to  order  the  sale,  and  afterward  to  confirm  it),  the  net  results 
of  the  sale  made  upon  the  offer  containing  this  drawback,  are,  first, 
that  there  will  be  money  enough  to  pay  all  creditors  in  full ;  second, 
that  no  money  whatever  will  be  paid  stockholders ;  and,  third,  that 
some  part  of  the  purchase  price  will  be  returned  to  the  committee. 

As  these  facts  make  the  case,  we  must  find  the  person,  natural  or 
artificial,  for  whom  the  receivers  were  acting  when  they  rejected  the 
claim  on  the  statute  of  limitations. 

Manifestly,  they  were  not  acting  for  the  corporation's  stockholders, 
because  the  receivership  funds  could  not  under  the  terms  of  purchase 
reach  them  in  any  event.  They  were  not  acting  for  the  corporation's 
creditors,  because  they  had  already  been  protected  by  the  size  of  the 
purchase  price.  Were  they  acting  then  for  the  corporation  in  its 
purely  impersonal  artificial  sense?  The  allowance  or  disallowance  of 
the  claim  was  a  matter  of  entire  indifference  to  the  corporation.  Its 
allowance  would  take  nothing  from  the  corporation ;  it  would  simply 
diminish  the  balance  of  the  purchase  price  to  be  returned  to  the  com- 
mittee. Its  disallowance  would  add  nothing  to  the  funds  of  the  corpora- 
tion, its  stockholders,  or  creditors;  it  would  simply  increase  the  bal- 
ance of  the  purchase  price  to  be  returned  to  the  committee. 

If  the  claim  had  been  asserted  against  the  corporation  before  re- 
ceivership, the  corporation's  property  would  have  been  liable  for  the 
payment  of  its  debt.  This  liability,  the  corporation  could  have  pro- 
tected of  course  by  the  defence  of  the  statute  of  limitations.  But  the 
defence  as  here  pleaded  on  the  claim  filed  against  the  receivers,  is  not 
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for  the  protection  of  the  corporation's  property  but  is  for  the  protection 
of  the  committee's  property  as  represented  by  the  balance  to  be  re- 
tnraed  to  it    When  the  corporation  ceased  to  be  liable  to  respond  with 
its  property  for  the  payment  of  its  debt,  it  ceased  to  be  entitled  to  the 
defence  of  the  statute.    It  occurs  to  us  that  a  defence  which  is  purely 
personal  to  the  corporation  and  is  afforded  it  solely  for  the  protection 
of  its  property  cannot  pass  to  its  receivers  to  be  employed  by  them  for 
the  protection  of  the  property  of  another.    That  the  defence  if  sustain- 
ed will  inure  solely  to  the  protection  of  the  committee  is  clear.    Then  it 
must  be  that  the  receivers  pleaded  the  statute  for  the  committee.    If 
so.  then  certainly,  a  defence  which  the  law  affords  the  corporation 
cannot  be  pleaded  for  a  person  or  a  body  of  persons  that  has  not  in 
any  sense  succeeded  to  the  corporation  or  to  any  of  its  rights,  and  has 
no  relation  to  the  corporation  other  than  that  of  purchaser  of  its 
assets. 

We  are  of  opinion,  that,  under  the  facts  of  this  case,  the  plea  of  the 
statute  of  limitations  is  not  available  to  the  receivers  in  defending  the 
claim  in  question,  unless,  indeed,  the  allowance  of  the  claim,  in  con- 
sequence of  the  withdrawal  of  the  defence  of  the  statute,  should  so 
diminish  the  fund  that  all  other  creditors  would  not  receive  payment 
of  their  claims  in  full,  in  conformity  with  the  representation  upon 
which  the  bid  of  the  committee  was  made  and  accepted  and  upon  which 
the  sale  was  ordered  and  confirmed.  In  such  an  event,  we  hold  the 
defence  would  be  available  to  the  receivers  to  the  extent  necessary  to 
protect  the  corporation's  liability  and  to  conserve  the  funds  in  the 
hands  of  the  receivers  to  the  payment  in  full  of  the  corporation's  debts, 
but  not  to  protect  any  balance  payable  to  the  purchasing  committee 
under  the  rebate  provision  of  its  bid 

[3]  Claim  2.  'The  second  claim  is  for  an  unpaid  dividend  amount- 
ing to  $3,666.  This  claim  went  through  the  same  legal  procedure  as 
the  first  and  was  ultimately  rejected  on  several  grounds,  of  which  we 
think,  but  two  are  substantial  enough  to  require  mention,  and  of  these, 
but  one  calls  for  discussion.  We  believe  there  is  no  difference  be- 
tween this  claim  and  the  first  in  the  reasoning  by  which  we  have  held 
that  the  defence  of  the  statute  of  limitations  is  not  available  to  the 
receivers,  yet  we  prefer  to  decide  the  appeal  on  the  question  upon 
which  it  was  argued  and  decided  below.  This  involves  the  interpre- 
tation of  a  letter  written  by  the  defendant  corporation  and  offered  as 
evidence  of  a  new  promise  to  remove  the  bar  of  the  Statute  of  Limi- 
tations of  New  Jersey,  and  to  satisfy  the  requirements  of  the  statute, 
that,  "no  acknowledgment  or  promise  by  words  only,  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  this  act,  or  to  deprive  any  person  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  continued  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby."  3  Comp.  St.  1910,  p.  3167,  §  10.  Parker  v.  But- 
terworth,  46  N.  J.  Law,  244,  245,  50  Am.  Rep.  407;  Hewes  v.  Hurff, 
69  N.  J.  Law,  263,  55  Ati.  275. 

The  letter  offered  as  a  distinct  and  unqualified  acknowledgment  of 
the  existing  oWigation  bears  date  April  30,  1908,  and  is  as  follows : 
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"The  Executive  Committee  took  up  the  Question  of  payment  to  yon  of  tbe 
dividend  on  the  preferred  stock  and  decided  tliat  owing  to  the  present  money 
conditions,  it  would  be  unwise,  from  the  company's  standpoint,  to  make  any 
payment  at  this  time." 

This  letter  calls  for  construction,  but  construction  in  the  light  of 
facts  that  are  not  disputed.  These  are:  (1)  That  a  dividend  was 
declared  on  May  1,  1907 ;  (2)  that  the  dividend  was  paid,  directly  or 
indirectly,  to  all  stockholders  excepting  to  the  claimant ;  (3)  that  the 
claimant's  share  in  the  dividend  was  not  paid  him ;  and,  (4)  that  by 
the  declaration  of  the  dividend,  the  corporation  became  indebted  to  the 
claimant.  In  this  state  of  facts  the  letter  was  written.  While  the  mas- 
ter conceded  that  the  dividend  referred  to  in  the  letter  was  the  dividend 
that  had  previously  been  declared,  the  court  rather  regarded  the  divi- 
dend mentioned  in  the  letter  as  a  dividend  yet  to  be  declared,  both, 
agreeing,  however,  that  the  writing  did  not  constitute  an  unqualified 
acknowledgement  of  the  debt,  implying  an  unconditional  promise  to 
pay  it,  within  the  meaning  of  the  New  Jersey  cases. 

We  can  readily  dispose  of  any  question  as  to  whether  the  promise, 
if  one  is  implied,  was  conditional  or  unconditional,  because,  if  uncon- 
ditional, it  is  sufficient,  and  if  conditional,  the  evidence  shows  the 
happening  of  the  event  upon  which  the  condition  was  made. 

As  we  read  the  writing,  we  do  not  gather  the  impression  that  the 
writer  was  speaking  of  the  inadvisability  of  declaring  a  dividend,  for 
language  naturally  to  be  employed  to  convey  the  meaning  of  future 
action  would  be  very  different  from  that  actually  used.  What  the 
writer  said  was,  that  the  committee  had  taken  up  the  question  "of  pay- 
ment *  *  *  of  the  dividend  on  the  preferred  stock"  (which  is 
the  stock  on  which  a  dividend  had  been  declared  and  which  had  not 
been  paid  to  the  addressee  of  the  letter),  and  had  taken  up  also  the 
question  of  "payment  to  you  of  the  dividend,"  not  of  the  declaration 
of  a  dividend  to  stockholders  generally.  The  conclusion  of  the  par- 
agraph, in  which  the  writer  refers  to  the  unwisdom,  in  "the  present 
money  conditions  *  *  *  to  make  any  payment  at  this  time,"  does 
not  suggest  the  idea  that  payment  was  declined,  nor  does  it  negative 
the  idea  that  pajrment  v/ould  be  made  at  some  tJme.  While  the  writ- 
ing is  of  a  character  that  admits  of  diverse  interpretations,  our  con- 
struction is  that  it  lelates  to  an  antecedent  debt,  that  it  unqualifiedly 
acknowledges  the  existence  of  the  debt,  and  that  the  acknowledgment 
embodies  the  implication  of  a  promise  to  pay. 

We  are  of  opinion,  therefore,  that  the  writing  raises  the  bar  of  the 
statute  of  limitations  and  allows  the  claimant  to  prosecute  his  claim. 

We  direct  that  the  order  of  the  court  be  reversed  and  the  claimant 
be  allowed  to  proceed  with  proof  of  his  two  claims  in  conformity  with 
this  opinion. 
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t2tt  Fed.  US) 

CLINTON  V.  SMITH  &  TBBRT,  Inc. 

SMITH  &  TERRY,  Inc.',  y.  EBNER. 

(drcuit  Court  of  Appeals,  Fourth  Circuit.    January  25,  1918.) 

Nos.  1572,  1578. 

L  HiisiTiMB  LiBNS  ^=»9 — Chabtebs— Lien — Claik  fob  Dead  Fbeioht. 

A  dalm  of  a  diarterer  for  dead  freight,  which  Is  in  the  nature  of  one 
for  loss  of  profits,  is  not  enforceable  in  a  suit  in  rem  as  a  lien  on  the 
TesseL 

2.  TdwAOB  ^=»9— Towage  Sebvice — Bbeach  of  Bxecttobt  Contbaot — Lien. 

That  a  charterer  accepted  delivery  of  a  barge  at  a  point  distant  from 
the  place  of  loading,  and  had  her  towed  there,  did  not  make  such  trans- 
fer the  beginning  of  a  voyage  under  the  charter,  and  the  unaccepted 
offer  of  services  by  tugs  before  she  was  ready  to  proceed  on  her  voyage 
did  not  give  then  a  lien  on  the  barge. 

3.  Abmibaltt  ^=»66 — Pleading — Amendment  of  Libel. 

The   allowance  of  an   amendment   of   the   libel   in   a   suit   19   per- 
sonam, setting  up  an  additional  claim  for  damages  growing  out  of  the 
same  alleged  breach  oi  charter,  held  within  the  discretion  of  the  court 
A,  Shxpfiho  ^=»58(3) — Chabteb— Damages  fob  Bbeach. 

Where  the  charterer  of  a  coal  barge  for  three  months,  with  the  privi- 
lege of  renewal  for  another  like  term,  surrendered  the  barge  during  the 
first  term  for  unseaworthiness,  and  did  not  exercise  its  option  for  re- 
newal, it  could  not  recover  in  a  suit  for  breach  of  diarter  for  loss  of 
prospective  profits  during  the  renewal  term. 

Cross-Appeals  frwn  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Jr., 
Judge. 

Suits  in  admiralty  by  Smith  &  Terry,  Incorporated,  against  the  barge 
Benefactor,  John  Ebner,  master  and  claimant,  and  by  Smith  &  Terry, 
Incorporated,  against  Joseph  F.  Clinton.  Decree  for  libelant  in  the 
first  suit,  from  which  it  appeals.  Affirmed.  From  the  decree  in  the 
second  suit,  both  parties  appeal.    Modified  and  affirmed. 

For  opinion  below,  see  242  Fed.  582. 

Francis  S.  Laws,  of  Philadelphia,  Pa.,  and  John  W.  Oast,  Jr.,  of 
Norfolk,  Va.  (Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  on  the 
brief),  for  Clinton  and  Ebner. 

Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.  (Baird  &  Swink,  of  Norfolk, 
Va.,  on  the  brief),  for  Smith  &  Terry,  Inc. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  These  cases  were  argued  together  and 
may  be  disposed  of  in  one  opinion.    The  following  facts  appear : 

Smith  &  Terry,  Incorporated,  chartered  the  barge  Benefactor  for 
three  months  from  December  13,  1915,  with  the  option  of  three  addi- 
tional months,  to  carry  coal  from  Hampton  Roads  to  Sound  ports. 
After  one  load  had  been  taken  from  Newport  News  to  Providence, 
the  charterer  canceled  the  contract  and  returned  the  barge  to  her 
owner  on  the  ground  that  she  was  unseaworthy.  Subsequently  the 
charterer  brought  two  actions  in  admiralty,  one  a  libel  in  rem  against 
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the  barge,  and  the  other  a  libel  in  personam  against  the  owner.  In 
the  in  rem  proceeding  five  items  of  damage  were  set  up  for  which  a 
lien  was  claimed,  namely :  (1)  Cost  of  towing  the  barge  from  Provi- 
dence to  New  York ;  (2)  loss  of  time  of  a  tug,  which  went  to  take  the 
barge  in  tow  at  Hampton  Roads-  before  she  was  ready  to  go  to  sea ; 
(3)  loss  of  time  of  another  tug,  which  also  went  to  take  her  out  be- 
fore she  was  ready ;  (4)  loss  of  profits  on  the  difference  between  the 
number  of  tons  which  the  barge  carried  on  the  trip  mentioned  and 
the  number  of  tons  which  it  is  claimed  she  should  have  carried ;  and 
(5)  loss  of  profits  on  the  earnings  of  the  barge  for  the  three  additional 
trips  it  is  claimed  she  could  have  made,  if  seaworthy,  within  the 
first  three-months  period.  The  answers  of  the  owner  deny  that  the 
barge  was  unseaworthy  and  by  way  of  cross-bill  ask  to  recover  the' 
amount  agreed  to  be  paid  for  her  use.  Upon  objections  filed  in  the 
first  action,  the  court  below  struck  out  the  item  of  damage  for  loss  of 
profits  which  the  barge  would  have  earned,  if  seaworthy,  on  the 
ground  that  it  was  not  a  lien  on  the  barge.  The  other  items  were  per- 
mitted to  stand.  The  trial  court,  also,  against  the  objection  of  the 
owner,  permitted  an  amendment  of  the  in  personam  libel,  by  which 
the  item  of  loss  of  profits  stricken  from  the  in  rem  proceeding  was  in- 
serted in  the  in  personam  proceeding.  The  cases  were  tried  together, 
though  not  consolidated. 

[1]  Upon  the  evidence  adduced  the  court  below  found  as  a  fact 
that  the  barge  was  unseaworthy.  It  is  enough  to  say  that  this  finding 
is  supported  by  adequate  proof,  and  that  no  sufficient  reason  appears 
why  it  should  not  be  accepted.  In  the  in  rem  case  the  item  for  towing 
the  barge  from  Providence  to  New  York  was  allowed,  and  the  cor- 
rectness of  that  ruling  is  not  challenged  by  assignment  of  error.  The 
two  items  for  loss  of  time  by  the  tugs  which  went  to  take  the  barge 
in  tow  and  found  her  not  ready  were  disallowed,  and  that  ruling 
will  be  presently  considered.  The  "dead  freight"  item  was  likewise 
disallowed,  because  the  court  found  that  the  number  of  tons  carried 
by  the  barg:e  on  the  trip  she  made  was  as  great  as  she  could  reasonably 
carry.  This  finding  also  has  the  support  of  substantial  evidence  and 
should  be  accepted.  Even  if  the  fact  were  found  otherwise  we  should 
feel  constrained  to  hold  that  this  item  of  damage,  which  is  in  the  na- 
ture of  prospective  profits,  is  not  sustainable  as  a  lien  on  the  barge. 
In  the  in  personam  case,  and  under  the  amended  libel,  the  court 
awarded  libelant  the  sum  of  $3,351.50  for  profits  which  the  barge,  if 
seaworthy,  would  have  earned  during  the  first  three  months,  but  dis- 
allowed file  claim  for  profits  that  would  have  been  earned  during  the 
second  three  months.    Both  parties  appeal. 

[2]  The  libelant's  claim  of  lien  for  the  hire  of  tugs  which  offered 
lo  tow  the  barge  before  she  was  ready  to  go  to  sea  is  based  on  the 
contention  that  the  service  for  which  she  was  engaged  had  then  been 
in  some  part  performed,  and  therefore  the  contract  was  not  wholly 
executory;  this  because  the  barge  was  delivered  to  the  charterer  at 
Philadelphia,  and  had  to  be  moved  from  there  to  Lambert's  Point  to 
take  on  a  cargo  of  coal.  But  the  circumstance  that  the  barge  when 
hired  was  at  a  distance  from  the  intended  place  of  loading  did  not 
serve  to  make  her  transfer  to  that  place  the  beginning  of  a  voyage^ 
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or  a  partial  performance  of  her  undertaking.  It  was  only  the  inci- 
dent of  her  location  when  the  charter  party  was  signed.  This  being 
so,  the  unaccepted  proffer  of  service  by  the  tugs  did  not  give  them  a 
liai  on  the  barge,  whatever  claim  they  might  have  against  the  person 
that  employed  them.  And  if  the  tugs  had  no  lien  for  mere  loss  of 
time,  without  any  actual  service,  it  seems  manifest  that  libelant  can- 
not recover  for  that  loss  in  an  in  rem  proceeding.  We  are  of  opin- 
ion that  the  two  items  in  question  were  properly  disallowed.  The 
Francesco  (D.  C.)  116  Fed.  83;  The  Thomas  P.  Sheldon,  118  Fed. 
952,  55  C.  C.  A.  439;  The  Rupert  City  (D.  C.)  213  Fed.  263. 

[3]  It  is  insisted  that  the  trial  court  erred  in  allowing  the  in  per- 
sonam libel  to  be  amended  in  the  manner  above  recited,  but  the  ar- 
gument is  imconvincing.  In  our  judgment  this  amendment  did  not  in- 
troduce a  new  and  independent  cause  of  action,  for  the  reason  that 
both  claims  for  loss  of  profits,  one  for  the  agreed  three  months  and  the 
other  for  the  optional  three  months,  grew  out  of  the  same  alleged 
breach  of  the  charter  party,  namely,  in  that  the  barge  proved  to  be 
nnseaworthy.  It  seems  evident  that  the  first  of  these  claims,  as  well 
as  the  second,  might  have  been  set  up  in  the  original  libel,  since  it  was 
the  proper  subject  of  an  in  personam  proceeding.  As  the  matter 
stood,  tiierefore,  we  do  not  perceive  that  the  amendment  operated 
in  any  wise  to  the  prejudice  of  the  owner,  and  the  surety  is  not  ob- 
jecting. Moreover,  the  answer  in  this  proceeding,  which  serves  also 
as  a  cross-libel,  seeks  recovery  from  libelant  for  the  stipulated  hire 
of  flic  barge  and  certain  expenses  incurred  in  putting  her  in  repair. 
In  short,  we  are  satisfied  that  the  allowance  of  the  amendment  was 
within  the  discretionary  power  of  the  court  below  and  should  not 
be  held  erroneous. 

It  was  found  by  the  trial  court  that  the  barge,  if  seaworthy,  could 
have  made  three  additional  trips  during  the  three  months  for  which 
she  was  chartered.  There  was  testimony  to  that  effect,  although  the 
fact  was  in  dispute,  and  we  cannot  say  that  the  finding  is  unwarranted. 
It  will  therefore  be  assumed  to  be  correct.  The  damages  awarded  for 
loss  of  profits  were  on  the  basis  of  $2.50  per  ton  of  coal,  that  being 
the  rate  at  which  the  barge  was  subchartered  by  libelant  to  another 
concern.  This  subcharter  was  entered  into  without  the  knowledge  or 
consent  of  the  owner,  and  consequently  its  terms  were  not  binding 
upon  him.  Obviously,  the  charterer  cannot  recover  from  the  owner, 
for  the  breach  of  his  contract,  any  more  than  it  was  to  get  from  the 
subcharterer,  since  that  in  any  event  would  be  the  extent  of  its  loss ; 
and  it  cannot  recover  as  much  as  the  subcharterer  was  to  pay,  if 
when  the  breach  occurred  it  could  have  hired  another  barge  or  pro- 
cured equivalent  tonnage  at  a  lower  rate.  On  conflicting  testimony 
relating  to  this  question,  the  trial  court  found  in  effect  that  the  char- 
terer could  have  obtained  cargoes  at  an  average  of  not  less  than  $2.50 
per  ton  during  the  three  months  for  which  the  barge  was  hired.  Ac- 
cepting this  finding,  which  seems  to  be  justified,  we  cannot  see  that  it 
was  unfair  to  the  owner  or  otherwise  incorrect  to  assess  damages  on 
that  basis. 

But  the  amount  awarded  appears  plainly  excessive,  because  it  as- 
sumes that  the  barge  would  have  carried  1,350  tons  on  each  of  the 
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three  additional  trips  she  might  have  made  during  the  three  months  in 
question,  whereas  the  court  has  found,  and  we  uphold  the  finding^, 
tibat  1,200  tons  was  as  much  as  she  could  safely  carry.  The  estimate 
is  therefore  too  great  by  450  tons,  which  at  ^.50  per  ton  would 
amount  to  $1,125,  and  the  award  must  be  reduced  accordingly. 

[4]  We  are  of  opinion  that  the  trial  court  was  right  in  rejecting' 
libelant's  claim  for  prospective  profits  during  the  optional  three 
months.  In  point  of  fact,  the  option  was  not  exercised  by  notice  to* 
the  owner  or  by  any  act  indicating  a  desire  to  retain  the  barge  after 
the  first  three  months.  Moreover,  in  our  judgment,  the  cancellaticm 
of  the  charter  party  and  return  of  the  barge  were  in  the  circumstances 
tantamount  to  a  declaration  that  the  option  would  not  be  exercised, 
and  no  further  comment  seems  to  be  necessary. 

It  follows  that  the  decree  in  the  in  rem  case  should  be  affirmed, 
with  costs.  The  decree  in  the  in  personam  case  should  be  modified, 
by  deducting  from  the  award  of  damages,  the  sum  of  $1,125,  with 
interest  from  April  24,  1917,  and,  as  thus  modified,  affirmed,  but  with- 
out costs  to  either  party  as  against  the  other. 


(249  Fed.  122) 

ATLANTIC  COAST  LINE  B.  00.  ▼.  SELDBN.* 

(Circuit  Ck)urt  of  Appeals,  Fourth  Circuit    January  19,  19ia) 

No.  1559. 

Masteb  and  Servant  ♦»278(18) — Action  fob  Injtjbt  to  Sebvant — Suffi- 
oiENCT  OF  Evidence. 

A  verdict  finding  a  railroad  company  chargeable  with  negligence  and 
liable  for  the  death  of  a  switchman,  who  was  struck  by  a  train  moving 
backward  at  night  on  the  main  track  through  the  yard,  held  not  sup- 
ported by  the  evidence  under  the  instructions  of  the  court,  although 
plaintiff  was  entitled  to  more  favorable  instructions. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond;   Edmund  Waddill,  Jr.,  Judge. 

Action  at  law  by  Jennie  C.  Selden,  administratrix  of  John  R.  Selden, 
deceased,  against  the  Atlantic  Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed. 

Edwin  P.  Cox,  of  Richmond,  Va.,  and  Bernard  Mann,  of  Peters- 
burg, Va.,  for  plaintiff  in  error 

Brockenbrough  Lamb,  of  Richmond,  Va.  (Keith  &  Hurt  and  Lamb 
&  Lamb,  all  of  Richmond,  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  Circuit  Judge.  This  action  was  instituted  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Vir- 
ginia by  defendant  in  error,  administratrix  of  her  deceased  husband, 
against  the  Atlantic  Coast  Line  Railroad  Company,  plaintiff  in  error, 
to  recover  damages  for  the  death  of  her  husband.  The  deceased  was 
employed  by  the  Atlantic  Coast  Line  Railroad  Company  as  a  yard 
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•Rehearing  denied  May  8.  1918. 


Digitized  by  VjOOQiC 


ATLANTIC  COAST  UNB   B.  CO.  Y.  8ELDEN  175 

switchman,  and  was  killed  while  performing  Jiis  duties  as  such  on 
the  company's  yard,  which  is  known  as  "the  South  Richmond  yard/' 
This  action  was  instituted  under  what  is  known  as  the  federal  Employ- 
ers' Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St. 
1916,  §§  8657-8665]),  and  it  is  conceded  that  the  act  in  question  ap- 
plies to  the  case  at  bar. 

The  company's  main  line  nms  from  Byrd  Street  station,  on  the 
north  side  of  the  James  river,  in  the  city  of  Richmond,  Va.,  in  a 
southwesterly  direction  over  a  bridge  across  the  river,  and  then 
turns  and  proceeds  in  a  southerly  direction.  The  South  Richmond 
yard  is  located  on  the  south  side  of  the  river,  a  short  distance  beyond 
the  end  of  this  bridge,  and  through  this  yard  the  main  track  runs  in 
a  sharp  curve,  upon  the  inside  of  which  and  close  to  the  main  line  is 
an  embankment  more  than  30  feet  high.  There  is  but  one  track, 
called  for  convenience  the  storage  track,  between  the  main  line  and 
this  embankment.  On  the  other  side  of  the  main  line  track,  (on 
the  outside,  or  convex,  of  the  curve)  there  are  12  tracks,  all  of 
which  run  upon  approximately  the  same  curve,  parallel  to  the  main 
track,  which  tracks  are  in  the  yard.  The  limits  of  this  yard  may  be 
roughly  said  to  be  a  footbridge  over  the  tracks  at  the  northern  end, 
and  Semmes  avenue  bridge,  which  carries  Semmes  avenue  and  the 
street  car  tracks  over  the  railroad,  at  the  southern  end.  North  of 
this  footbridge  the  railroad  is  a  single  track  to  Byrd  Street  station, 
and  south  of  Semmes  avenue  bridge  there  are  3  tracks  for  a  dis- 
tance of  some  miles.  The  distance  from  Semmes  avenue  bridge  to  the 
footbridge  is  976  feet. 

It  appears  that  at  the  time  deceased  was  killed  he  was  engaged  in 
shifting  a  train  of  cars  which  were  moving  in  a  southerly  direction  on 
the  track  next  to  and  just  west  of  the  main  line  track,  viz.,  the  first 
track  on  the  outer  side  of  the  curve  formed  by  the  main  line  track ; 
that  the  cars  with  which  the  deceased  was  engaged  were  running  on 
track  No.  5.  It  further  appears  that  deceased  was  temporarily  in 
charge  of  this  operation ;  the  regular  conductor  having  gone  a  few 
moments  before  to  the  yard  office  for  orders.  The  duties  of  the  de- 
ceased required  him  to  be  on  the  inner  side  of  this  train,  the  main 
line  side,  in  order  for  his  signals  to  be  properly  transmitted.  The  lo- 
comotive had  been  attached  to  the  cars  on  the  track  No.  5 — had  been 
coupled  to  them  by  the  deceased — and  they  had  begun  to  move  in  a 
southerly  direction  out  of  track  No.  5,  and  as  soon  as  this  movement 
began  deceased  walked  northwardly,  as  plaintiff  contends,  along  the 
main  line  track  for  the  purpose  of  noting  the  chalk  marks  on  the  cars, 
in  order  that  they  might  be  switched  to  their  proper  locations.  It  is 
also  msisted  that  the  deceased,  for  his  own  protection,  walked  in  the 
middle  of  the  main  line  track;  that  the  space  between  the  main  line 
track  and  No.  5  was  not  a  safe  place  to  walk,  because  of  the  danger 
of  swinging  doors  and  projections  on  fhe  cars  on  track  No.  5,  as  well 
as  the  danger  from  the  roughness  and  unevenness  of  the  ground  and 
the  projection  of  exposed  tie  ends,  all  of  which  rendered  the  main  line 
trade  the  safest  place  for  him  to  walk. 

It  is  insisted  that  while  thus  engaged  with  the  cars  on  track  No. 
5  deceased  was,  without  warning,  struck  and  killed  by  a  train  of  34 
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cars  which  approached  him  from  the  rear  on  the  main  line ;  that  the 
train  which  struck  him  was  coming  northwardly  towards  Richmond, 
and  that  the  same  was  being  pushed  by  a  locomotive  from  the  rear 
around  this  curve  and  embankment.  It  appears  that  there  was  no  light 
upon  the  leading  box  car,  and  it  is  contended  that  no  warning  of  any- 
kind  was  given  of  the  approach  of  the  train.  It  also  appears  that  owing 
to  the  method  of  running  this  train  the  engineer  was  about  1,400 
feet  from  the  leading  car,  and  therefore  had  no  view  whatever  of  the 
track  ahead  of  his  train ;  such  view  as  he  might  have  had  being  entire- 
ly cut  off  by  the  curve  in  the  embankment. 

It  further  appears  that  this  north-bound  train  was  in  charge  of 
Conductor  Jones,  who  was  standing  on  the  top  of  the  leading  box 
car,  about  midway  thereof.  It  is  admitted  that  it  was  the  duty  of 
Jones  to  keep  a  lookout  on  the  track,  and  to  warn  employes  in  danger 
of  being  struck  by  this  train,  and  to  relay  to  the  engineer  such  signals 
as  might  be  required.  On  account  of  the  length  of  the  train,  the  sig- 
nals had  to  be  relayed  from  the  conductor  on  the  leading  box  car  to  a 
brakeman  about  the  middle  of  the  train,  who  in  turn  repeated  the 
signals  to  another  brakeman  near  the  locomotive,  who  repeated  them 
to  the  engineer. 

As  the  leading  car  of  this  north-bound  train  entered  the  yard  under 
Semmes  avenue  bridge,  the  conductor  was  able  to  see  and  did  see  a 
signal  light  a  considerable  distance  north  of  the  footbridge,  and  this 
signal  light  indicated  a  clear  track  and  gave  him  his  clearance  through 
to  Richmond.  When  this  signal  was  seen,  the  leading  car  was  not 
less  than  650  feet  south  of  the  point  where  deceased  was  struck. 
The  only  duty  that  Conductor  Jones  had  to  perform  while  his  train 
was  running  this  distance,  as  shown  by  his  own  testimony,  was  to 
look  out  for  and  warn  with  his  voice  employes  engaged  in  the  yard  and 
in  danger  of  T)eing  struck  by  his  train.  A  great  number  of  employes 
were  customarily  at  work  on  this  yard  at  nighl,  passing  to  and  fro 
across  and  along  the  main  track. 

The  deceased  was  run  down  and  killed,  and  the  noise  of  the  break- 
ing of  his"  lantern  was  the  only  thing  that  gave  warning  of  the  accident 
to  the  colored  brakeman,  John  Montgomery,  who  was  engaged  with 
Capt.  Selden's  crew  and  was  walking  northwardly  along  the  main  line 
some  distance  north  of  Capt.  Selden.  The  noise  of  the  breaking  glass 
attracted  the  attention  of  Montgomery,  who  testified  that  he  looked 
around  and  saw  the  silent,  unlighted  bulk  of  the  leading  car  bearing 
down  upon  him  out  of  the  darkness,  and  that  he  barely  escaped  with 
his  life  by  jumping  from  the  main  line  track. 

Conductor  Jones,  a  witness  for  the  plaintiff,  who,  as  we  have  stated, 
was  standing  near  the  center  of  the  leading  car,  said  that  when  he  "got 
his  signal  to  proceed  he  gave  the  signal  to  go  ahead  to  the  man  in  the 
middle  of  the  cut  of  cars  on  which  he  was,  so  that  that  man  could 
give  it  to  the  man  next  to  the  engine,  and  that  after  he  gave  the  sig- 
nal he  was  standing  in  the  same  position  on  the  car,  looking  straight 
ahead,  and  that  he  did  not  see  anything  on  the  track." 

A  number  of  witnesses  were  introduced,  but  we  think  that  this 
statement  covers  the  facts  material  to  the  question  before  us,  in  view 
of  the  charge  of  the  court  below.    The  jury  found  a  verdict  in  favor 
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of  tfie  plaintiff,  and  judgment  was  entered  accordingly,  to  which  de- 
fendant excepted.    The  case  now  comes  here  on  writ  of  error. 

The  court  below,  among  other  things,  gave  the  following  instruc- 
tion: 

"(6)  The  court  instmcts  the  jury  they  cannot  find  a  verdict  for  the  plain- 
tiff in  this  case,  unless  it  has  been  shown  to  their  satisfaction  by  the  greater 
weight  of  evidence  that  Mr.  Selden  was,  at  the  time  of  the  accident,  walking  on 
tbe  main  line  track,  and  not  between  the  track  and  No.  5,  and  that  Conductor 
Jones  saw  and  knew  that  he  was  in  a  position  of  danger,  or  by  the  exercise* 
of  ordinary  care  and  caution  ought  to  have  seen  him  on  said  track,  and  to 
have  known  that  he  was  in  a  j)osition  of  danger,  and  that  after  he  had 
SQch  knowledge  or  (^portunity  of  knowledge  there  was  sufficient  time  for  the 
defendant  company,  acting  through  its  train  crew  on  the  cut  of  cars  going 
north,  to  liave  prevented  the  accident" 

In  granting  this  instruction  the  court  excluded  all  other  theories  in- 
volved in  this  case,  only  submitting  to  the  jury  the  issue  whether  Con- 
ductor Jones  had  an  opportunity  to  see  Selden's  danger  and  warn 
him  of  the  approaching  train ;  the  negligence  of  Selden  being  assumed. 
Therefore,  in  determining  the  point  involved,  we  must  confine  our- 
selves to  the  evidence  which  relates  to  the  question  as  to  whether, 
the  defendant  company  complied  with  the  rule  or  custom  which  re- 
quires that  in  making  a  yard  movement  a  conductor  or  other  person 
assigned  to  that  duty  should  stand  at  the  center  of  the  leading  car 
with  a  lantern  to  warn  those  who  might  be  on  the  track  of  the  ap- 
proaching train. 

Conductor  Jones,  whose  evidence  was  not  contradicted,  stated, 
among  other  things,  that  he  was  on  the  car  at  the  proper  place  and 
that  his  lantern  was  in  good  condition,  which  afforded  him  an  oppor- 
tunity to  have  a  clear  view  of  the  track  in  front  of  the  moving  train, 
and  that  he  did  not  see  deceased  until  after  the  accident  occurred. 
This  witness  also  testified  that  this  was  a  custom  of  long  standing 
in  the  operation  of  trains  in  the  vicinity  where  the  accident  occurred ; 
that  plaintiff's  decedent  had,  on  many  occasions,  performed  the  same 
service  and  in  precisely  the  same  manner.  Other  witnesses  corrob- 
orated the  testimony  of  Conductor  Jones  as  respects  this  point.  In- 
deed, a  careful  search  of  the  record  fails  to  disclose  any  evidence 
tending  to  show  that  Jones  was  in  any  way  negligent  in  performing 
the  duty  required  of  him.  Under  these  circumstances  we  fail  to  see 
how  the  jury,  restricted  as  it  was  by  the  instructions  submitted,  could 
have  found  that  decedent's  death  was  due  to  the  negligence  of  the  de- 
fendant or  any  of  its  employes. 

However,  we  think  that  the  proof  shows  that  the  movement  in  ques- 
tion was  a  main  line  movement.  It  appears  from  the  evidence  that 
the  rules  of  the  defendant  company,  among  other  things,  provide  : 

"Rule  24.  When  cars  are  pushed  by  an  engine  (except  when  shifting  or 
making  up  trains  in  yards)  a  wliite  light  must  be  displayed  on  the  front  of 
the  leading  car  by  night." 

This  rule  is  eminently  proper,  providing  as  it  does  that  when  cars 

are  being  pushed  by  an  engine  that  a  white  light  must  be  displayed 

on  the  front  of  the  leading  car  as  a  warning  of  its  approach.    When 

trains  are  operated  in  the  regular  way,  the  engine  precedes  the  cars 
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and  IS  equipped  with  a  powerful  light,  which  serves  a  two-fold  pur- 
pose, to  wit:  (1)  To  enable  the  engineer  at  all  times  to  have  a  dear 
view  of  the  tracks  in  front  of  him ;  and  (2)  to  indicate  to  those  who 
may  be  on  or  about  the  tracks  the  approach  of  the  train,  but  in  this 
instance,  as  we  have  stated,  the  train  was  being  pushed  backwards 
and  going  at  a  rate  of  speed  which  did  not  create  much  noise,  and 
there  being  no  light  on  the  end  of  the  leading  car  rendered  this  method 
of  operation  exceedingly  hazardous  to  those  who  might  be  walking 
upon  the  main  line  track. 

In  view  of  this  phase  of  the  case,  the  plaintiff  was  entitled,  if  he 
had  so  requested,  to  have  the  jury  pass  upon  the  question  as  to  whether 
the  defendant  company  was  guilty  of  negligence  in  operating  a  train 
on  the  main  line  without  placing  a  light  on  the  front  of  the  leading 
car,  subject  to  the  defense  of  assumption  of  risk. 

From  what  we  have  said,  it  follows  that  the  judgment  of  the  court 
below  should  be  reversed,  and  the  cause  remanded,  with  instructions 
to  proceed  in  accordance  with  the  views  expressed  herein. 

Reversed. 


(249  Fed.  126) 

THE  BARON  NAPIER. 

(Carcult  CJourt  of  Appeals,  Fourth  Circuit.    January  9,  1918.) 

No  1558. 

I.  Seamen  ^=»29(5) — Injury  in  Service — Liabiutt  of  VBSSEii—BviDENCB 

Libelant  was  hired  as  muleteer  on  a  British  steamship  transporting 
mules  for  the  Allies  from  Newport  News  to  Salonica.  His  duties  had  to 
do  only  with  the  care  of  the  mules,  and  were  in  no  way  connected  with 
the  navigation  of  the  ship,  but  when  within  two  days  from  Salonica  be 
was  called  upon  by  the  foreman  to  act  as  watchman,  and  upon  objecting 
was  told  that  he  would  be  imprisoned  and  fined  if  he  refused.  He  re- 
quested a  lantern,  but  was  not  given  one,  although  other  watchmen  had 
lanterns  the  same  night  On  going  in  the  dark  upon  the  roof  of  a  tempo- 
rary structure  buUt  for  stalls  on  the  main  deck,  for  air,  as  was  customary 
with  the  watchmen,  as  he  testified  without  serious  contradiction,  he  fell 
through  an  opening  over  a  stall,  from  which  the  removable  cover  had 
been  left  off,  and  was  seriously  injured.  He  knew  of  the  opening,  but 
not  that  it  was  ever  left  uncovered  at  night,  and  the  captain  of  the 
ship  testified  that  it  was  not,  and  that  it  was  not  on  the  night  in  ques- 
tion ;  but  there  was  no  testimony  of  an  examination  afterward  to  ascer- 
tain the  fact.  Libelant  was  not  sent  to  a  hospital  in  Greece,  and  received 
little,  if  any,  medical  attention  until  his  return  to  the  United  States 
two  months  later,  where  he  was  discharged  without  any  provision  being 
made  for  his  care.  Heldt  that  a  finding  by  the  trial  court  that  libelant 
was  Injured  through  the  negligence  of  those  in  authority  on  the  ship, 
which  also  failed  to  give  him  proper  care  and  attention,  was  fully  sup- 
ported by  the  evidence,  and  that  under  Seamen's  Act  March  4,  1915,  c 
153,  $  20,  38  Stat  1185  (Comp.  St.  1916,  fi  8337a),  which  provides  that, 
"in  any  suit  to  recover  damages  for  any  injury  sustained  on  board  vessel 
or  in  its  service,  seamen  having  command  shall  not  be  held  to  be  fel- 
low servants  with  those  under  their  authority,"  the  ship  was  liable  for 
the  injury. 

^s»For  other  caMs  see  same  topic  A  KEY- NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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1  ADinBALTT   *»11&— ReVKW   ON  APPEAIi— FINDINGS  OF   PACT. 

WMle  findings  by  an  admiralty  court  on  questions  of  fact  are  reviewable 
on  appeal,  when  made  on  conflicting  evidence  they  are  entitled  to  and 
are  ^ven  great  weight,  and  will  not  be  reversed,  except  for  plain  error. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Jr..  Judge. 

Suit  in  admiralty  by  Robert  Lee  against  the  steamship  Baron 
Napier;  D.  McDonald,  master  and  claimant.  Decree  for  libelant, 
and  claimant  appeals.    Affirmed.  , 

Leon  T.  Seawell,  of  Norfolk,  Va.  (Hughes,  Little  &  Seawell,  of 
Norfolk,  Va.,  on  the  brief),  for  appellant. 

Allan  D.  Jones,  of  Newport  News,  Va.  (W.  R.  Walker,  of  New- 
port News,  Va.,  on  the  brief),  for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  arcuit  Judge.  This  is  a  libel  filed  on  behalf  of 
Robert  Lee  against  the  British  steamship  Baron  Napier  in  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia  for 
damages  for  personal  injuries  growing  out  of  an  accident  on  board 
the  steamship  in  December,  1916.  The  court,  below  held  that  the  in- 
juries arose  by  reason  of  the  negligence  of  the  steamship,  and  as- 
sessed the  damages  at  $1,500.    The  facts  may  be  epitomized  as  follows : 

Lee  was  employed  by  the  master  of  the  ship  in  November,  1916, 
while  the  ship  was  at  Newport  News,  Va.,  destined  on  a  voyage  to 
Egypt.  He  signed  as  a  muleteer ;  the  ship  being  engaged  in  carrying 
mules  to  the  Allies.  His  duties  had  only  to  do  with  the  care  of  the 
mules,  and  were  in  no  way  connected  with  the  navigation  of  the  ship. 
In  order  that  the  ship  might  carry  animals  on  deck,  as  well  as  between- 
decks,  a  wooden  structure  of  a  temporary  nature  was  constructed  on 
the  forward  main  deck,  running  forward  on  port  and  starboard  from 
the  bridge  to  the  forecastle.  The  width  of  this  structure,  on  each 
side,  was  twelve  feet;  it  was  eight  feet  high,  and  fitted  with  stalls 
to  teke  care  of  the  animals.  As  a  part  of  this  structure,  running 
across  the  ship  and  joining  the  port  and  starboard  structure  was  a 
connecting  platform  about  five  feet  wide,  and  eight  feet  above  the 
main  deck.  This  platform  or  bridge  was  reached  by  a  flight  of 
wooden  steps  rising  from  the  main  deck.  It  was  in  front  of  the  steel 
deck,  which  ran  athwart  ship;  the  steel  deck  had  a  railing — "iron 
railing,  iron  stanchions  and  rails."  There  was  no  railing  along  the 
outer  edge  of  this  five-foot  wooden  platform,  the  same  being  used  as  a 
passageway  by  the  men.  On  the  roof  of  the  stalls  on  the  main  deck, 
on  the  starboard  side,  a  row  of  planks  was  laid  to  protect  the  canvass 
which  covered  the  roof  from  the  wear  of  the  men's  shoes  in  passing 
thereon.  A  portion  of  the  roof  of  the  stalls  was  removable,  just  op- 
posite hatch  No.  2.  When  this  portion  is  oflf  there  is  no  walkway 
along  and  over  the  roof  of  the  stalls. 

^=»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Ker-Numbered  Digests  A  Indexes 
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The  evidence  shows  that  the  muleteers,  when  serving  as  watchmen, 
were  accustomed  between  rounds  to  go  upon  this  superstructure  to 
get  fresh  air.  The  ship,  being  tightly  closed,  was  very  warm,  the  air 
in  the  hold  was  foul,  and  it  was  necessary  for  a  watchman  to  go  out 
of  the  hold  from  time  to  time  in  order  to  keep  fit  for  his  duties. 
Lee  testified  that  he  went  up  the  wooden  stairway  from  the  main 
deck,  and,  turning  to  his  left  to  go  upon  the  roof  of  the  stalls,  ad- 
vanced but  a  step  along  the  walkway  and  fell  through  the  opening  in 
the  roof.  The  appellant  contended  that  the  boards  had  not  been 
removed,  and  that  Lee  did  not  fall  at  the  point  he  claims,  but  that 
he  fell  from  the  wooden  passageway,  which  appellant's  witness  Mc- 
Intyre  stated  was  eight  feet  above  the  main  dedc  and  without  a  hand- 
rail. Appellant,  in  the  third  paragraph  of  his  answer,  contends  that 
appellee  should  not  have  used  this  passageway,  but  should  have  pass- 
ed along  in  front  of  the  captain's  cabin  over  a  passageway  on  the 
bridge  deck. 

As  we  have  stated,  Lee  had  been  employed  as  a  muleteer,  and  not 
as  a  watchman,  but  three  days  from  Salonica,  at  midday,  was  called 
upon  by  the  foreman  of  the  muleteers  to  watch  that  night.  He  was 
not  provided  with  a  lantern,  though  he  asked  both  the  foreman  of 
the  muleteers  and  at  the  engine  room  for  one,  nor  was  he  instructed 
in  his  duties.  Appellee  declined  to  watch,  but  was  threatened  with 
fine  and  imprisonment  if  he  did  not  obey.  He  thereupon  entered  upon 
his  duties,  and  on  the  first  night  fell,  as  he  contends,  into  an  unguarded 
and  unlighted  trap,  and  was  seriously  injured.  In  falling,  appellee 
struck  his  head,  broke  one  or  two  ribs,  and  seriously  injured  his 
left  kidney.  He  also  asserts  that  he  received  little  attention  from 
the  ship's  doctor,  who  claimed  that  he  was  feigning,  and  not  really 
injured ;  that  he  was  placed  in  his  bunk  in  an  insanitary  room  with 
40  men ;  that  he  was  not  sent  to  a  hospital  in  Greece,  but  was  brought 
back  to  the  United  States  and  discharged  without  any  provision  be- 
ing made  for  his  care. 

The  case  was  heard  in  the  lower  court  upon  oral  and  written  tes- 
timony, and  the  District  Judge  held : 

•*That  the  personal  injuries  to  the  libelant,  Robert  Lee,  alleged  In  the  libel, 
arose  by  reason  of  the  negligence  of  the  steamship  Baron  Napier,  and  that 
said  ship  also  negligently  failed  to  take  proper  care  to  furnish  medical  at- 
tention and  to  take  proper  steps  to  effect  his  cure,  and  that  the  said  libelant 
is  entitled  to  recover  against  the  steamship  Baron  Napier  damages  sustained, 
doth  so  decree,  and,  proceeding  to  assess  the  damages  of  said  libelant  upon 
the  evidence  heard  in  open  court,  doth  assess  the  damages  at  |1,500." 

Appellee,  in  the  court  below,  alleged  that  he  was  entitled  to  have 
his  expenses  incident  to  his  cure  and  care,  and  damages  for  failure  of 
the  ship  to  furnish  medical  attention.  There  are  five  assignments  of 
error,  but  counsel  for  appellant,  at  the  conclusion  of  their  brief,  stated 
their  contention  as  to  the  points  involved  as  follows : 

**The  libelant  in  this  case  has  failed  utterly  to  show  by  the  weight  of  the 
evidence  tliat  his  injury  was  caused  by  the  negligence  of  any  one  upon  the 
steamship.  Having  furnished  all  proper  medical  attention  and  settled  all 
claims  for  wages,  nothing  fiu-ther  should  bQ  paid,  and  the  decision  of  the 
District  Court  should  be  reyersed.** 
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The  foregoing  statement  brings  the  matters  in  controversy  within 
a  narrow  compass.  Appellant  bases  its  appeal  in  this  instance  upon  the 
ground  that  the  findings  of  fact  by  the  court  below  were  erroneous. 

[1]  The  first  question  is  as  to  whether  **the  accident  was  caused 
solely  by  the  negligence  of  the  appellee,  for  which  the  steamship  is 
not  responsible  in  damages."  It  was  shown  by  the  evidence  of  ap- 
pellee that  he  was  engaged  as  muleteer,  for  which  service  he  was  to 
receive  the  sum  of  $20  for  the  trip.  He  further  testified  that  his  duties 
as  muleteer  consisted  of  feeding  and  watering  the  animals  and  cleaning 
out  the  stalls,  and  that  this  service  was  performed  in  the  daytime ;  that 
the  ship  proceeded  from  the  point  of  departure  and  thence  sailed  for 
Salonica ;  that  when  2^^  days  out  of  Salonica,  at  noon,  he  was  ordered 
by  the  head  foreman  of  the  muleteers  to  turn  in  and  rest,  as  he  wished 
him  to  be  night  watchman,  to  take  the  place  of  a  watchman  who  had 
been  caught  asleep  the  night  before. 

The  witness  McCormack  was  introduced  by  appellant,  and,  among 
other  things,  testified  thkt  he  was  "head  foreman"  in  charge  of  the 
muleteers,  "everything  except  the  crew" ;  that  "these  men  have  nothing 
whatever  to  do  with  the  navigation  of  the  ship" ;  that  "I  signed  as 
head  foreman  and  am  paid  by  tne  ship."  Lee  testified  that  McCormack 
told  him  that  he  had  orders  from  the  captain  to  put  him  on  as  night 
watchman ;  that  he  (appellee)  did  not  want  to  serve  as  night  watchman, 
but  was  ordered  to  do  so  and  admonished  that,  if  he  did  not  serve  in 
that  capacity,  he  would  be  put  in  the  forepeak  and  fined  £1 ;  that  he 
asked  McCormack  for  a  light,  and  he  referred  him  to  the  engineer; 
that  he  did  not  receive  a  light,  nor  did  McCormack  or  any  one  else 
undertake  to  get  him  one,  in  order  that  he  might  safely  go  about  his 
work.  He  also  stated  that  two  watchmen  were  aft  and  two  forward ; 
those  aft  being  Quarles  and  Nelson. 

The  witness  Quarles,  among  other  things,  testified  as  follows : 

"I  have  a  lantern.  Lee  could  have  got  a  lantern,  if  he  wanted  It.  There 
are  plenty  on  the  ship  at  that  time,  and  he  could  have  gotten  a  light  up  there 
if  he  wanted  it  I  do  not  know  whether  he  aaked  for  a  lantern  or  not.  When 
we  were  down  there  in  the  Mediterranean,  about  two  days  from  Salonica,  I 
was  carrying  a  light;  but  you  have  to  blind  It  with  a  bag.  I  don't  know 
about' other  lights  forward.  I  had  one  back  aft  Me  and  another  fellow 
named  Nelson,  he  had  one." 

Appellee  stated  positively  that  he  made  every  effort  to  secure  a  lan- 
tern, but  failed  to  do  so,  and  that  he  had  no  lantern  at  the  time  he 
was  injured.    He  further  says: 

"I  had  been  up  on  that  superstructure  in  the  daytime.  I  worked  there 
several  days,  carrying  hay  and  carrying  feed.  At  a  point  in  the  superstructure 
the  diagrams  show  that  the  boards  might  be  taken  out  the  whole  width  of  the 
superstructure,  to  hoist  up  and  throw  manure  and  trash  out,  and  when  they 
are  loading  mules  they  take  the  top  off  also.  When  I  went  up  on  the  super- 
structure and  fell,  I  came  from  the  well  deck  up  those  wooden  steps  to  the 
bridge  over  the  top.  I  could  not  get  on  the  bridge  deck.  I  had  no  business 
there.  I  was  watchman  and  ordered  to  stay  off,  and  had  I  been  found  there 
I  would  have  been  fined  £!.***!  was  on  this  side  night  watching,  and 
there  was  no  place  for  me  to  go  but  up  ou  the  superstructure  to  sit  down.  I 
went  up  the  steps  and  on  the  superstructure,  and  on  the  third  step  I  seen 
myself  falling  right  on  the  horse  stall  where  the  cleats  are.    I  came  upon  the 
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snperstracture,  where  I  had  been  accustomed  to  carry  hay'bac^  and  forth. 
As  to  why  I  fell,  I  never  knew  how  it  happened ;  never  saw  it  open  at  night 
before;  never  knew  it  was  open  at  night  before.  Everything  was  moved; 
there  was  nothing  there ;  there  was  a  great  big  hole.  I  had  no  lantern ;  did 
not  have  any  light;  if  I  liad,  I  would  not  have  ftiUen;  ♦  ♦  ♦  hot  in  the 
ship,  and  the  night  watchman  told  me  to  go  up  and  get  air;  and  as  I  was 
walking  out  on  the  steps  on  the  third  step  I  came  down  in  the  stall.'* 

The  witness  Mclntyre,  who  contradicts  Lee's  evidence  as  to  how  the 
accident  occurred,  among  other  things,  said : 

**I  could  not  see  whether  he  had  a  lantern  or  not.  If  he  had  a  lantern,  it 
was  not  lit*' 

He  then  proceeded  to  give  his  version  as  to  how  the  accident  oc- 
curred in  the  following  language : 

"I  was  on  the  Bai-on  Napier,  on  her  voyage  in  December,  when  the  man 
named  Robert  Lee  claimed  that  he  fell.  It  was  at  night  The  man  standing 
here  in  thq  cabin  is  the  man  that  claimed  to  have  been  injured.  I  was 
standing  with  Moore,  the  night  foreman,  and  the  boy,  Lee,  was  standing  out 
right  on  the  superstructure  running  amidships,  And  the  foreman  said  some- 
thing to  him  about  going  in  the  bridge  space  to  see  about  some  pans  that 
were  under  some  mules,  or  something  to  that  effect,  and  he  started  down  to 
go  to  the  steps,  and  when  he  started  to  the  steps,  instead  of  going  to  the  steps, 
he  stepped  off  the  plank,  off  the  superstructure,  and  went  down  to  the  edge 
of  the  hatch  coamings,  which  is  covered  with  hay,  and  then  crawled  out  of 
there  and  sat  down  by  No.  2  hatch ;  and  a  fellow  by  the  name  of  Tom  King 
was  the  night  watchman  at  that  time,  and  he  asked  him,  did  he  hurt  him- 
self, and  he  said,  'Yes,'  he  hurt  his  back;  and  the  foreman  told  him,  if  he 
hurt  his  back  very  bad,  he  had  better  go  and  turn  in  his  quarters." 

In  support  of  appellee's  contention  we  have  his  positive  evidence 
that  he  fell  through  an  opening  into  a  stall,  and  that  there  were  no 
mules  in  the  stall  at  the  time,  and  it  is  significant  that  appellant  offered 
no  evidence  directly  contradicting  him  on  this  point.  It  is  further  in- 
sisted by  appellant  that  appellee  must  have  visited  this  stall  earlier  in 
the  evening,  and,  therefore,  should  have  known  that  the  roof  was  off. 
This  is  bare  conjecture,  and  cannot  be  taken  as  evidence. 

Appellant  also  insisted  that  it  was  shown  by  the  evidence  of  Mc- 
Donald, master  of  the  ship,  and  McCormack,  foreman  of  the  muleteers, 
and  Mclntyre,  that  the  roof  was  on  the  stall  and  that  the  walkway 
thereon  was  unbroken.    McDonald,  in  testifying,  says: 

"On  the  night  of  the  accident  there  was  no  part  of  it  removed.  I  make  an 
inspection— a  point  of  seeing  that  all  these  openings,  if  they  were  used  at  any 
time,  are  put  on  before  the  night  comes  on,  and  I  can  say  positively  that 
they  were  on." 

When  being  asked  on  cross-examination  if  he  had  any  particular 
reason  for  remembering  the  opening  was  closed  on  the  night  in  ques- 
tion, other  than  his  general  practice,  this  witness  said  that  he  made  a 
careful  examination  every  evening  with  a  view  of  ascertaining  whether 
the  places  were  closed,  as  he  r^^rded  them  as  dangerous,  and  stated 
further  that : 

"I  made  a  point  of  it  that  night,  the  same  as  any  other  night,  to  see  that 
they  were  closed." 

He  also  testified  that  the  places  were  kept  open  at  sea,  but  that  he 
was  positive  that  they  were  closed  that  night,  because  they  were  usually 
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dosed.    Counsel  for  appellee  insisted  that  at  most  this  witness  was 
testifying— 

"^  to  tbe  usual  order  of  tbings;    but,  like  most  accidents,  this  arose  be- 
cause a  duty  was  neglected,  and  the  usual  order  not  observed." 

McCormack,  among  other  things,  testified : 

**!  did  not  make  any  examination  of  the  superstructure  after  the  accident 
was  reported." 

It  further  appears  that  he  did  not  make  any  examination  of  Lee 
to  ascertain  the  extent  of  his  injuries,  nor  did  he  secure  any  medical 
attention,  notwithstanding  the  fact  that  he  admits  that  he  learned  of 
the  accident  a  half  hour  after  it  occurred. 

Mclntyre  also  testified  that : 

"The  point  from  which  Lee  fell  Is  also  a  part  of  the  wooden  superstructure, 
and  there  Is  no  rail  from  whe]:e  he  felL" 

This  witness  further  testified : 

*Te8 ;  he  could  have  heed  required  to  be  on  the  part  of  the  superstructure 
(m  which  I  saw  him  before  he  felL  Those  horses  back  here  would  have 
called  him." 

When  witness  spoke  of  the  horses  "calling  him,"  he  evidently  in- 
tended to  convey  the  idea  that  the  care  of  the  horses  required  him  to 
go  to  this  particular  point.  This  witness  was  introduced  by  appellant, 
and  according  to  his  testimony  the  appellee  fell  from  a  dangerous 
and  unguarded  place,  where  he  was  required  to  be  in  the  discharge 
of  his  duties. 

Charles  Stoval,  the  second  cook,  testified  that  he  saw  appellee  at 
6  o'clock  the  morning  after  the  accident  in  his  bunk,  and  that  appellee 
told  him  how  he  had  been  hurt  He  also  stated  that,  when  Mclntyre 
came  to  the  kitchen  on  the  morning  after  the  accident  to  get  his 
coffee,  that  witness  told  him  about  appellee  being  injured  at  which 
time  Mclntyre  did  not  appear  to  have  any  knowledge  of  the  accident, 
but  rushed  down  to  the  quarters  of  the  muleteers,  saying  to  Stoval, 
*1  will  go  right  down  and  see  him." 

The  witness  Mclntyre  testified  that  he  saw  Lee  fall,  but  that 
he  appeared  to  fall  from  the  passageway.  This  corroborates  the 
testimony  of  Lee  to  the  eflfect  that  he  fell  from  some  portion  of  the 
ship.    Witness  Mclntyre  further  testified  that: 

The  point  from  which  Lee  feU  was  a  part  of  the  wooden  superstructure, 
and  there  was  no  raU  from  where  he  fell.'* 

This  witness  also  testified  that  it  was  Lee's  duty  as  watchman  to 
be  on  flie  superstructure  where  he  saw  him  just  before  he  fell.  Under 
these  circumstances  appellee  contends  that,  even  though  appellant's 
contention  as  to  where  he  was  when  he  fell,  to  wit,  on  an  unguarded 
passageway  over  which  he  was  required  to  pass  in  the  performance 
of  his  duties,  be  correct,  that  the  ship  would  be  liable. 

There  is  one  significant  point  in  this  case,  which  we  think  should  be 
given  great  weight  in  determining  the  questions  involved,  and  that 
is  that,  when  appellee  started  on  the  trip,  he  was  healthy  and  strong. 
The  appellee,  in  his  testimony  as  to  his  condition  after  the  accident, 
among  other  things,  said : 
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"  •  ♦  ♦  That  bone  was  broken  on  the  ship ;  never  had  a  accident  be- 
fore that;  had  been  a  strong  working  man.  My  duties  as  muleteer  were  in 
picking  up  hay  and  putting  it  on  my  shoulder,  and  carrying  100-pound  sackA 
of  bran.    If  you  did  not  do  it,  you  were  logged  and  put  in  the  forepeaX" 

This  evidence  clearly  shows  that  he  must  have  been  in  good  physi- 
cal condition,  and  it  is  but  fair  to  assume  that  the  ship  would  never 
have  employed  him  to  perform  duties  of  this  character,  had  he  not 
been  an  able-bodied  man.  Further,  the  appellant  failed  to  offer  any 
evidence  tending  to  show  that  he  was  not  able  to  do  the  work  as- 
signed to  him  when  he  went  on  the  ship.  It  also  appears  from  the 
evidence  of  Dr.  Martin,  who  examined  appellee  when  the  ship  reach- 
ed port  on  its  return  trip,  about  two  months  after  the  accident  hap- 
pened, that  appellee  was  seriously  injured.  Among  other  things  T>r. 
Martin  said: 

**I  do  not  think  a  man  with  a  rib  broken  as^shown  there,  and  in  that  con- 
dition, could  have  lifted  hay  or  performed  duties  of  a  laborer." 

This  testimony  tends  to  corroborate  the  statement  of  appellee,  and, 
we  think,  shows  conclusively  that  appellee  must  have  received  his 
injuries  while  engaged  in  work  on  the  ship. 

[2]  It  is  a  well-established  rule  in  admiralty  that  the  conclusions  of 
the  lower  court  on  questions  of  fact  .will  not  be  disturbed  or  reversed, 
unless  it  should  clearly  appear  that  the  court  had  erred.  In  other 
words,  great  weight  should  be  attached  to  the  findings  of  fact,  where 
there  is  a  conflict  of  evidence  in  the  court  below.  This  court,  in  the 
case  of  Baker-Whiteley  Coal  Co.  v.  Neptune  Navigation  Co.,  120 
Fed.  249,  S6C.  C.  A.  85,  said: 

"We  have  uniformly  held  that,  whUe  the  findings  of  the  court  on  questions 
of  fact  can  be  reviewed  in  this  court,  the  conclusion  of  the  District  Court  on  a 
conflict  of  evidence  is  entitled  to  and  treated  with  great  respect" 

In  this  instance  we  think  it  is  clearly  established  that  Lee  was  in- 
jured while  discharging  a  duty  which  he  was  required  to  perform  by 
one  who  had  the  power  to  direct  his  movements.  That  he  was  injured 
cannot  be  doubted,  when  we  consider  all  the  evidence;  and  that  his 
injury  was,  in  all  probability,  due  to  the  fact  that  he  was  not  furnished 
a  lantern  by  the  use  of  which  he  could  have  observed  any  dangers 
incident  to  the  duty  which  he  was  performing.  If,  thus  employed,  he 
fell  from  any  portion  of  the  ship  in  consequence  of  not  being  able 
to  see  his  way,  and  was  injured,  we  think  the  finding  of  the  court 
below  that  the  ship  was  negligent  was  proper. 

However,  it  is  insisted  by  counsel  for  appellant  that  the  liability  of 
a  vessel  for  injuries  received  by  a  seaman  depends  upon  the  unsea- 
worthiness of  the  ship,  or  her  failure  to  supply  and  "keep  in  order 
proper  appliances  appurtenant  thereto";  that  the  crew,  except,  per- 
haps, the  master,  are  between  themselves  fellow  servants ;  and  that, 
therefore,  the  fellow-servant  doctrine  applies  to  such  employe.  In 
this  instance  the  captain  or  the  head  foreman  should  have  furnished 
Lee  with  a  lantern,  when  they  directed  him  to  perform  the  duties  in- 
cident to  the  work  assigned  to  him ;  but  this  was  not  done. 

Section  20  of  what  is  known  as  the  "Seamen's  Act,"  enacted  on 
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the  4th  day  of  March,  1915,  abolishes  what  is  known  as  the  fellow- 
servant  doctrine  by  providing : 

^'Diat  in  any  suit  to  recover  damages  for  any  injury  sustained  on  board 
yessel  in  its  service,  seamen  having  command  shall  not  be  held  to  be  fellow 
senrants  with  those  under  theli-  authority."    CJomp.  St.  1916,  {  8337a. 

By  the  second  assignment  of  error  it  is  insisted  that  the  court  erred 
in  holding  that  tfie  steamship  negligently  failed  to  take  proper  care 
or  to  furnish  proper  medical  aid  to  the  injured  man.  It  is  contended 
by  appellant  in  support  of  this  proposition  that  Dr.  Wimbish,  the 
ship's  physician,  made  a  thorough  examination  of  the  appellee  after 
his  injury,  and  that  he  received  the  necessary  and  proper  treatment. 
Dr.  Wimbish,  in  testifying  as  to  the  extent  of  his  examination,  said : 

**I  did  not  have  reason  to  believe  there  was  anything  wrong  with  his  kidneys. 
I  did  not  examine  his  urine.  He  did  not  pass  any  blood  on  board  ship  as  far 
as  I  knew.  ♦  ♦  ♦  As  to  his  rib,  this  enlargement  I  referred  to,  to  Judge  by 
the  result,  it  looked  like  It  might  be  a  tubercular  drain.  No,  sir ;  I  did  not 
find  the  broken  rib.  ♦  ♦  ♦  I  could  not  say  positively  now  whether  I  ex- 
amined his  head  or  not.  I  discovered  no  condition  that  necessitated  any  par- 
ticular treatment.  *  *  *  I  thought  he  was  pretending  to  keep  from  work- 
ing so  far  as  that  bone  was  concerned." 

The  testimony  of  Dr.  Martin,  a  disinterested  witness,  is  sufficient  to 
convince  any  one  that  appellee  did  not  receive  proper  medical  treat- 
ment. Counsel  for  appellant  strenuously  insist  that  appellee  was  not 
telling  the  truth  when  he  said  that  his  ribs  were  broken  on  the  ship, 
and  in  this  connection  in  their  brief  refer  to  that  part  of  Lee's  testi- 
mony where  he  says  that  "I  am  going  to  tell  the  truth  if  I  can." 
An  examination  of  the  record  discloses  the  fact  that  at  the  time  he 
made  this  statement  he  was  being  cross-examined  by  counsel  for 
appellant  as  to  the  width  of  the  horse  stalls.  Among  other  things, 
ht  said: 

"As  to  their  width,  one  from  here  to  there  (Indicating  about  four  feet  wide). 
Eighteen  feet  tall  and  four  feet  wide,  and  that  Is  the  Idea.  I  never  measured 
It  but  about  four  feet*  wide.  It  looked  to  me  as  wide  as  from  here  to  there 
(Indicating).  I  cannot  say ;  I  am  going  to  tell  the  truth,  if  I  can,  but  I  never 
measured  it." 

It  clearly  appears,  from  the  testimony  of  this  witness,  that  he  is 
not  educated,  and  his  statement,  while  being  somewhat  involved, 
is  not  such  as  to  discredit  his  testimony,  and,  further,  he  was  talking 
about  measurements,  and  his  testimony  could  not  be  reasonably  con- 
strued so  as  to  apply  to  the  injury  he  received  to  his  ribs,  or  that  he  was 
not  disposed  to  tell  the  truth.  A  great  deal  of  the  testimony  was 
oral,  and  the  learned  judge  who  heard  the  case  had  an  opportunity  to 
observe  the  conduct  of  the  witness,  and  under  the  circumstances  we 
are  convinced  that  his  findings  of  fact  are  correct,  and  therefore 
should  not  be  disturbed.  It  is  manifest  that  the  ship's  physician  was 
under  the  impression  that  appellee  was  not  badly  injured  when  he 
was  called  upon  to  attend  him,  and  it  is  also  clear  that  he  was  preju- 
diced against  appellee,  and  this  is  no  doubt  the  view  that  the  court 
below  took  about  the  matter  in  passing  upon  the  testimony. 

As  we  have  already  said,  the  court  below  should  not  be  reversed. 
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except  for  plain  error,  and  the  appellant  has  failed  to  convince  us 
that  the  decision  of  the  lower  court  was  erroneous. 

For  the  reasons  stated,  we  are  of  opinion  that  the  decree  of  the 
lower  court  should  be  affirmed. 


(249  Fed.  134) 

HORNER  V.  HAMNER. 

(Circuit  Ck>urt  of  Appeals,  Fourth  Gircait.    February  6,  1918.) 

No.  ^1556. 

1.  Bankbuptct  ^=s>414(1) — Dischaboe — Specificattonb — ^Burden   of  Proot. 

One  filing  specifications  against  a  discharge  in  banlcruptcy  has  tbe 
burden  of  proving  them. 

2.  Judgment  ^=»721 — Conclusiveness — Matters  Concluded. 

A  judgment  recovered  in  the  state,  courts  by  claimant  against  a  bank- 
rupt, on  the  theory  that  he  was  liable  as  an  indorser  of  notes  executed 
by  a  partnership  subsequently  adjudged  a  bankrupt,  is  not,  where  the 
claimant,  at  the  time  of  rendition  of  the  judgment,  did  not  know  the 
bankrupt  was  then  a  member  of  the  firm,  a  conclusive  adjudication  as 
to  the  bankruptts  liability  as  a  member  of  the  partnership. 

3.  Bankruptcy  «=»31 — Schedules — Filing — Effect. 

The  filing  of  schedules  in  a  proceeding  in  bankruptcy  is  an  ex  parte 
act  on  the  part  of  the  bankrupt,  and  in  that  proceeding  is  a  solemn  ad- 
mission, which,  imless  corrected,  binds  him,  but  it  is  in  no  proper  sense 
res  judicata,  either  as  to  creditors  or  the  bankrupt;  hence  the  filing  of 
schedules  by  one  member  of  a  firm  is  not  a  conclusive  adjudication 
against  another,  who  did  not  participate  therein,  but  whose  liability  as 
a  partner  was  subsequently  established. 

4.  Bankruptcy  ^=»404(2) — ^Discharge — Failure  to  Apply. 

A  failure  to  arply  for  a  discharge  in  bankruptcy  has  the  same  effect  as 
if  the  discharge  in  that  proceeding  had  been  denied. 

5.  Bankruptcy  «=5>404(2)  —  Discuarqb  —  Failure  to  Apply  —  Partnership 

Debts — "Bankrupt." 

The  bankrupt,  believing  that  a  furniture  business  had  been  incorporat- 
ed, sold  his  interest  and  received  two  notes,  one  signed  in  the  pur- 
ported corporate  name  of  the  partnership  and  the  other  signed  by  the 
purchasers.  These  notes  he  indorsed,  and  Judgment  was  thereafter  re- 
covered against  him  in  the  state  court  as  an  indorser.  The  company 
thereafter  was  adjudicated  a  bankrupt  as  a  partnership,  and  the  pur- 
chasers listed  the  notes  as  liabilities;  but  the  partnership,  as  such,  did 
not  apply  for  a  discharge.  Bankruptcy  Act  July  1,  1898,  c.  541,  f  1,  30 
Stat.  544  (Gomp.  St  1916,  ||  9585),  declares  that  "bankrupr*  shall  in- 
clude a  person  against  whom  an  involuntary  petition,  or  an  application 
to  set  a  composition  aside  or  to  revoke  a  discharge  has  been  filed,  or  wQo 
has  filed  a  volimtary  petition,  or  who  has  been  adjudged  a  bankrupt,  while 
section  5  (Ck)mp.  St  1916,  f  9589)  declares  that  a  partnership  during  the 
continuation  of  the  partnership  business,  or  after  its  dissolution  and 
before  final  settlement,  may  be  adjudged  a  bankrupt  Held  that,  not- 
withstanding the  entity  theory  of  a  partnership,  the  bankrupt  was  not 
as  an  individual  precluded  from  obtaining  a  discharge  from  his  liability, 
as  a  meml>er  of  the  partnership,  on  the  notes  mentioned,  because  of  the 
failure  of  the  partnership  to  apply  for  a  discharge,  for,  in  view  of  the 
entity  theory,  the  adjudication  of  the  partnership  did  not  affect  the 
bankrupt's  individual  liability. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bankrupt] 

^s»For  other  cases  see  same  topic  A  Kfi!Y-NUMBBR  In  aU  Ker-Numbered  Digests  A  Indezei 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
era  District  of  Virginia,  at  Lynchburg;  Henry  Clay  McDowell, 
Judge. 

In  the  matter  of  the  bankruptcy  of  J.  W.  Homer.  From  an  order 
granting  the  bankrupt  a  discharge  from  all  debts  provable  against 
him,  excepting  two  claims  of  S.  G.  Hamner,  trustee,  the  bankrupt 
appeals.    Reversed. 

A.  S.  Hester,  of  Lynchburg,  Va.,  for  appellant. 

J.  Easley  Edmimds,  Jr.,  of  L)mchburg,  Va.,  for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

CONNOR,  District  Judge.  While  the  transcript  does  not  disclose 
sp«nfic  findings  of  fact,  the  objection  and  specifications  to  appellant's 
petition  for  discharge  and  the  answer  thereto  disclose  the  following 
case:  • 

Prior  to  April  28,  1914,  the  Weaver  Furniture  Company,  a  corpora- 
tion, was  operated  by  appellant,  J.  W.  Homer.  Some  time  prior  to 
that  date  counsel  was  employed  for  the  purpose  of  securing  an  amend- 
ment to  the  charter,  changing  the  name  of  the  corporation  to  the  Peo- 
ple's Furniture  Company.  Acting  upon  the  advice  of  the  attorney, 
stationery  carrying  the  name,  the  People's  Furniture  Company  was 
used  by  the  managers  of  the  corporation,  although  the  charter  had 
not  been  amended,  as  they  supposed.  On  April  28,  1914,  appellant 
sold  his  entire  stock  in  said  corporation  to  R.  A.  Dearing  and  C.  S. 
Bearing,  and  received  in  payment  therefor,  one  note  for  $254.60, 
signed  "The  People's  Furniture  Co.,  Inc.,  by  R.  A.  Dearing,  Secy, 
and  Treas.,"  and  one  other  note  for  $366.67,  signed  "R.  A.  Dear- 
ing and  C.  S.  Dearing."  Those  notes  were  indorsed,  by  appellant,  to 
appellee  "as  attorney,"  in  payment  of  certain  debts  which  he  held 
for  collection  against  the  People's  Furniture  Company.  After  the 
purchase  of  appellant's  stock  by  R.  A.  and  C.  S.  Dearing,  they  changed 
the  name  of  the  company  to  the  Dearing  Furniture  Company  and  it  so 
continued  until  November  6,  1914.  It  appears  from  the  record  that, 
at  the  October  term,  1914,  of  the  corporation  court  of  Lynchburg, 
appellee  recovered  judgment  against  the  Dearing  Furniture  Company 
and  appellant,  J.  W.  Homer,  on  the  two  notes  in  controversy. 

On  November  6,  1914,  "The  Dearing  Furniture  Company,  compos- 
ed of  R.  A.  Dearing,  C.  S.  Dearing,  and  J.  W.  Homer,  was  adjudicat- 
ed a  bankrupt,"  upon  the  petition  of  certain  creditors  of  said  company. 
Neither  the  Dearing  Fumiture  Company  nor  either  of  the  partners 
applied  for  a  discharge.    Appellee  says : 

'*In  the  schedule  filed  In  the  said'bankroptcy  proceedings  by  B.  A.  Dearing 
be  listed  the  debt  due  your  respondent  as  trustee,  as  one  of  the  firm  debts. 
Tour  respondent  did  not  know,  until  that  time,  that  the  said  J.  W.  Homer 
wafl  a  partner  in  said  firm,  but,  being  informed  of  ttiis  fact,  he  filed  proof 
of  his  said  claim  ta  the  said  bankruptcy  proceedings." 

Appellant  says  that  "he  sold  his  entire  stock"  in  the  People's  Fur- 
niture Company,  and  received  the  notes  in  payment ;  that  he  then  had 
no  interest  in  the  said  company*' ;  that  some  time  afterwards,  in  the 
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year  1914,  he  purchased,  or  acquired,  some  4  shares  of  stock  in  the 
Dearine  Furniture  Company,  which  he  continued  to  hold  up  to  the 
filing  of  the  bankruptcy  proceedings,  October  17,  1914. 

In  view  of  this  statement  of  appellant  that  he  did  not  know  that 
appellee  was  a  member  of  the  company  until  the  schedule  in  the  in- 
voluntary proceeding  was  filed,  it  is  manifest  that,  in  the  judgment 
which  he  recovered  against  the  Dearing  Furniture  Company  and 
Horner,  at  the  October  term  of  the  court,  the  latter  was  liable,  not 
as  a  partner,  but  as  indorser.  Appellee  says  that  appellant,  when  he 
sold  to  the  Dearings,  "retained  a  small  interest."  There  is  no  evidence, 
nor  finding  in  this  respect.  Appellant  tocJc  no  part  in  filing  the  sched- 
ules. 

On  October  5,  1916,  appellant  filed  his  voluntary  petition  and  was 
adjudicated  bankrupt  in  the  District  Court  for  the  Western  District 
of  Virginia.  He  scheduled  the  judgments  obtained  by  appellee  on 
the  notes  in  controversy — and  several  other  debts,  with  the  following' 
statement : 

"The  claims  hereinafter  mentioned  and  attached  hereto  •  ♦  ♦  are  the 
same  that  were  filed  by  the  Dearing  Furniture  Company,  In  response  to  the 
adjudication  of  the  company,  being  bankrupt  In  the  petition  of  Mamie  J. 
Rucker  and  others  against  the  Dearing  Furniture  Company,  Incorporated,  a 
partnership  composed  of  R.  A.  Dearing,  C.  &  Dearing,  and  J.  W.  Homer, 
which  adjudication  was  of  November  6,  1914,  In  which  the  judge  of  the  Dis- 
trict Court  of  the  Western  District  of  Virginia,  adjudicated  the  Dearing  Fur- 
niture Company,  a  partnership  composed  of  R.  A.  Dearing,  C.  S.  Dearing,  and 
J.  W.  Horner,  a  bankrupt,  and  the  indlTldual  members  of  said  partnership  not 
being  mentioned  or  adjudicated  bankrupts  in  said  order,  which  claims  are  as 
follows,  to  wit." 

No  part  of  the  record  in  that  proceeding  was  introduced  in  this 
proceeding.  It  is  conceded  that  the  Deanng  Furniture  Company, 
and  not  tihe  individual  partners,  was  adjudicated  "a  bankrupt."  On 
April  18,  1917,  appellant  filed  his  petition  for  a  discharge  "from  all 
debts  provable  against  his  estate  under  said  bankrupt  acts,  except  such 
debts  as  are  excepted  by  law  from  such  discharge."  Appellee  filed 
objections  to  the  granting  of  the  petition,  as  to  all  debts  which  were 
provable  in  the  involuntary  proceeding  against  the  Dearing  Furniture 
Company.  The  District  Judge  granted  to  appellant  a  discharge  from 
all  debts  provable  against  him,  August  31,  1916,  excepting  "the  two 
claims  of  appellee,  which  are  specifically  described,  being  the  claims 
evidenced  by  the  judgments,  recovered  on  the  notes  referred  to." 
To  this  exception  appellant  assigns  error  and  appeals. 

Were  the  notes  held  by  appellee  debts  of  either  the  People's  Furni- 
ture Company,  or  its  successor,  the  Dearing  Furniture  Company,  at 
the  date  of  the  adjudication  of  the  latter?  Does  the  failure  of  the 
Dearing  Furniture  Company  to  apply,  for  a  discharge  in  the  involun- 
tary proceeding  against  it,  bar  his  petition  for  a  discharge  in  this 
proceeding  from  his  individual  liability,  on  account  of  the  debts  of  the 
company  ? 

[1,2]  While  the  facts,  upon  which  the  order  appealed  from,  are  not 
found,  we  assume  that  the  District  Judge  based  his  conclusions  upon 
the  objections  and  answer.  The  burden  of  proof  was  upon  the  ap- 
pellee to  establish  the  truth  of  his  specifications.    The  appellee  insists 
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that,  tipon  the  record,  appellant  is  estopped  to  deny  that  the  notes  held 
by  him,  and  the  judgments  thereon,  are  the  debts  of  the  Dearing  Fur- 
niture Company  and  that  he  is  bound  therefor  as  a  partner — that  these 
facts  are  res  judicata.  It  is  manifest  that  these  notes  were  not,  when 
contracted,  the  debts  of  the  People's  Furniture  Company.  It  is 
true  that  the  name  of  the  company  is  signed  to  one  of  the  notes.  The 
other  is  signed  by  the  Bearings.  It  is  difficult  to  see  how  the  pur- 
chase price  of  the  stock  of  the  company,  bought  by  the  individuals, 
can  be  made  a  liability  of  the  company.  If  Homer,  as  suggested,  re- 
tained an  interest  in  the  company,  it  is  difficult  to  understand  why  he 
was  willing  to  have  the  purchase  money  for  the  interest  which  he  was 
selling  made  a  liability  of  the  company,  thereby  becoming  individually 
liable  for  the  debt  due  to  himself.  It  is  probable  from  what  appears 
that,  acting  under  the  advice  of  counsel,  the  parties  supposed  that  the 
People's  Furniture  Company  was  a  corporation — that  is,  the  Weaver 
Furniture  Company  under  the  new  name.  Homer  seems  to  have  be- 
come entangled  in  a  medley  of  errors.  After  selling  his  stock  and, 
in  the  present  proceedings,  surrendering  his  individual  property,  he 
finds  himself  held  liable  without  possibility  of  release  from  notes 
which  he  accepted  in  payment  therefor,  because  the  Dearing  Furni- 
ture Company  did  not  apply  for  a  discharge.  This  contention  chal- 
lenges careful  investigation.  The  first  judicial  decision  which  the 
record  discloses  is  that  of  the  corporation  court  of  Lynchburg,  in 
October,  1914,  when  the  appellee  recovered  judgment  on  the  notes 
against  the  People's  Fumiture  Company  and  J.  W.  Homer,  as  in- 
dorser.  This  we  must  assume,  because  appellee  says  that,  at  that  time, 
he  did  not  know  that  J.  W.  Homer  was  a  partner.  This  judgment 
is  not,  therefore,  res  judicata  as  to  any  other  liability  of  Homer  than 
an  indorser. 

[3, 4]  It  is  said,  however,  that  R.  A.  Dearing,  in  the  involuntary 
proceeding  in  bankruptcy  against  the  Dearing  Fumiture  Company, 
scheduled  the  notes  as  the  debts  of  the  company.  That  J.  W.  Horner  * 
was  a  party  to  that  proceeding  and  is  estopped  to  deny  the  truth  of  the 
statement  of  R.  A.  Dearing.  Homer  says  that  he  took  no  part  in  the 
proceeding,  or  filing  the  schedules.  It  is  manifest  that  this  is  true. 
Filing  the  schedule  in  a  proceeding  in  bankruptcy  is  an  ex  parte  act  on 
the  part  of  the  bankrupt,  and  in  that  proceeding  is  a  solemn  admission 
which,  unless  corrected,  binds  him.  It  is,  in  no  proper  sense,  res  judi- 
cata, either  as  to  creditors  or  the  bankrupt.  Certainly,  in  another  and 
independent  proceeding,  it  has  no  other  force  against  the  bankrupt 
than  evidence  of  the  truth  of  the  statement. 

Appellant,  in  this  proceeding,  schedules  this,  with  other  debts  of 
the  Dearing  Fumiture  Company,  stating  his  reason  for  doing  so. 
He  was  evidently  acting  under  the  advice  of  counsel  and  for  the  man- 
ifest purpose  of  complying  with  the  requirements  of  the  statute.  His 
action  in  this  respect,  while  entirely  proper,  for  the  purpose  of  giving 
to  the  court,  its  officers,  and  his  other  creditors  notice  of  the  debts 
which  he  owed,  entitled  to  share  in  the  distribution  of  his  assets,  is 
not,  in  any  sense,  res  judicata ;  it  is  not  the  judgment  of  the  court.  It 
is,  by  no  means,  clear  that,  appellee  was  entitled,  in  the  involuntary 
proceeding  against  the  company,  to  prove  the  debt  which  he  held 
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against  the  members,  and  share  ift  the  distribution  of  the  partner- 
ship assets.  While  one  of  them  purported  to  be  the  debt  of  the 
company,  it  was  competent  for  the  trustee,  or  creditors  of  the  com- 
pany, to  show  by  parol  evidence  that  it  was  given  for  the  bene- 
fit of  the  Dearings — and  not  of  the  company;  the  other  note  does 
not  purport  to  1^  the  debt  of  the  company.  There  is  a  sugges- 
tion, but  no  proof,  that  the  Bearing  Company  assumed  the  debts 
of  the  People's  Company.  This  did  not  confer  any  new  right  upon 
the  holder  of  the  notes  against  the  Dearing  Company.  Assuming  that 
the  notes  were  the  debts  of  the  Dearings,  and  that  after  their  ex- 
ecution Homer  became  a  partner  in  the  People's  Company,  we  are 
unable  to  perceive  how  he  became  liable  for  the  notes  otherwise  than 
as  indorser.  R.  A.  Dearing,  whose  interest  it  was  to  do  so,  having 
scheduled  appellee's  debt  as  partnership  liabilities,  he  was  permitted 
to  prove  and  share  in  the  distribution  of  the  assets,  and  now  proves 
against  Homer,  individually,  as  he  is  clearly  entitled  to  do  on  his 
liability,  as  indorser  of  the  notes,  and  objects  to  his  discharge  because, 
as  he  alleges  of  his  liability  as  a  partner  of  the  People's  Furniture 
Company. 

Conceding  pro  hac  vice  such  liability,  the  question  is  presented 
whether,  because  of  the  failure  of  the  Dearing  Furniture  Company 
to  apply  for  a  discharge  in  the  proceedings  against  it,  he  is  barred 
quoad  this  debt  of  a  discharge  in  this  proceeding.  It  may  be  con- 
ceded that  a  failure  to  apply  for  a  discharge  has  the  same  force  and 
effect  as  if  the  discharge  in  that  proceeding  had  been  denied.  It  is  so 
unifcraily  held.  Collier,  Bankruptcy  (11th  Ed.)  347;  In  re  Springer 
(D,  C.)  199  Fed.  294. 

[5]  This, ,  however,  is  not  determinative  of  the  question  presented 
upon  this  record.  The  question  relating  to  the  effect  of  an  adjudi- 
cation of  a  partnership,  but  not  of  the  individual  partners,  has  given 
the  courts  much  concern.  It  is  conceded  that  the  decisions  are  not 
uniform.  The  conclusion  at  which  Mr.  Collier  has  arrived,  after  a 
careful  examination  of  the  decisions,  is : 

*'Tliat  it  Is  difficult  to  declare  a  Yule  based  upon  the  majority  of  the 
cases.  A  very  unsatisfactory  conflict  exists  among  the  authorities."  ColUer, 
Bankruptcy  (11th  Ed.)  181. 

That  a  partnership  is  a  "person,"  who  may  be  adjudged  a  bankrupt, 
either  in  a  voluntary  or  involuntary  proceeding,  is  clear — it  is  so  de- 
clared in  the  act.  Bankruptcy  Act,  §  1.  This  is  based  upon,  and  re- 
sults from,  the  "partnership  entity'*  doctrine  recognized  by  Bankrupt- 
cy Act  1898,  §  5.  That  an  adjudication  may  be  made  of  the  partner- 
ship, as  distinguished  from,  and  exclusive  of,  the  individuals  compos- 
ing it.    Collier  (11th  Ed.)  181,  and  cases  cited. 

This  was  done  in  the  proceeding  against  the  Dearing  Furniture 
Company — the  individual  members  were  not  adjudged  bankrupt.  The 
company  was  the  "person"  adjudged  bankrupt.  It  is  insisted  that, 
because  appellant  did  not  apply  for  a  discharge  in  that  case  from  his 
personal,  individual  liability,  on  account  of  the  partnership  debts, 
he  is  estopped  from  doing  so  in  this  proceeding.  That  the  Bankruptcy 
Act  of  1898  recognizes  a  partnership  as  a  legal  entity,  a  "person," 
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which  owns  property  and  owes  debts  as  distinguished  from  the  indi- 
vidaal  partners,  is  unquestionably  true.  Bankruptcy  Act,  §  5.  The 
partoership  creditors  appoint  the  trustee,  the  partnership  estate  is  ad- 
ministered separately  from  the  estates  of  the  partners,  and  applied  to 
the  discharge  of  partnership  debts,  which  must  be  proven  against  the 
partnership.  "A  partnership  being  a  distinct  entity,  it  owns  its  prop- 
erty, and  owes  its  debts,  apart  from  the  individual  property  of  its 
members,  which  it  does  not  own,  and  apart  from  its  individual  debts, 
which  it  does  not  owe.  It  may  be  adjudged  bankrupt,  although  the 
partners  who  compose  it  are  not  so  adjudicated."  Collier,  Bankruptcy 
(Uth  Ed.)  168,  citing  many  cases  sustaining  the  text.  While  the  de- 
cisions of  the  federal  courts  discover  some  divergence  of  opinion  re- 
garding the  administration  of  estates  of  partnerships,  and  the  individ- 
ual partners,  when  all,  or  several,  of  them  are  also  adjudicated,  the 
qnestion  presented,  upon  this  appeal  has  not,  so  far  as  our  investiga- 
tion goes,  been  discussed  or  decided.  Whatever  confusion  of  thought, 
either  real  or  apparent,  is  found  in  the  decisions,  in  dealing  with  bank- 
ruptcy proceedings,  wherein  partnerships  are  parties,  relates  to  ques- 
tions of  adjustment  of  priorities  and  administration.  That  Congress 
did  not  intend,  by  introducing  the  "partnership  entity  doctrine"  into 
the  Bankruptcy  Law  of  1898,  based  upon  equitable  principles  applied 
in  administering  estates  of  insolvent  partnerships,  to  disturb  the  rela- 
tion of  partners  to  the  debts  of  the  partnership,  or  change  their  lia- 
bility, is  pointed  out  by  Mr.  Justice  Holmes  in  Francis  v.  McNeal, 
228  U.  S.  695,  33  Sup.  Ct.  701,  57  L.  Ed.  1029,  L.  R.  A.  1915E,  706. 
He  says : 

"Since  CJory  on  Accounts  was  made  more  famous  by  Lindley  on  Partner- 
sbip,  the  notion  that  the  firm  Is  an  entity,  distinct  from  its  members,  has 
grown  in  popularity,  and  the  notion  has  been  confirmed  by  recent  speculations 
as  to  the  nature  of  corporations,  and  the  oneness  of  any  somewhat  permanent- 
ly combined  group,  without  the  aid  of  law.  But  the  fact  remains  as  true  as 
erer  that  partnership  debts  are  debts  of  the  members  of  the  firm,  and  that 
the  hidividual  liabUity  of  the  members  is  not  collateral,  like  that  of  a  surety, 
but  primary  and  direct,  whatever  priorities  there  may  be  in  the  marshaling 
of  assets.  The  nature  of  the  Uability  is  determined  by  the  common  law,  not 
by  the  possible  intervention  of  the  Bankruptcy  Act.  •  •  •  The  question 
is  whether  the  Bankruptcy  Act  has  established  principles  inconsistent  with 
these  fundamental  rules,  although  the  business  of  such  an  act  is,  so  far  as 
nwiy  be,  to  preserve,  not  to  upset,  existing  relations." 

After  citing  the  language  of  the  act,  defining  the  word  "person," 
including  a  partnership,  which  may  be  adjudged  bankrupt,  the  learned 
justice  says: 

"No  doubt  these  clauses  taken  together  recognize  the  firm  as  an  entity  for 
certain  purposes,  the  most  important  of  which,  after  all,  is  the  old  rule  as  to 
the  prior  claim  of  partnership  debts  on  partnership  assets  and  that  of  individ- 
^  debts  ui)on  the  individual  estate.  Section  5g.  But  we  see  no  reason  for 
snppoglng  that  it  was  intended  to  erect  a  commercial  device  for  expressing 
special  relations  into  an  absolute  and  universal  formula — a  guillotine  for  cut- 
ting off  aU  the  consequences  admitted  to  attach  to  partnerships,  elsewhere 
than  in  the  bankruptcy  courts." 

The  liability  of  the  "person" — the  partnership — for  partnership  debts 
niay  be  enforced  by  subjecting  the  partnership  property  to  their  pay- 
ment, when  this  "person"  has  been  adjudicated  a  bankrupt;    such 
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"person"  may,  upon  complying  with  the  provisions  of  the  act,  be  dis- 
charged from  its  debts.  This  discharge  is  not  granted  to  the  indi- 
vidual partners,  "trading"  or  "carryin|f  on  business"  as  partners,  but 
to  the  partnership,  a  legal  entity.  This  discharge  has  no  eflfect  upon 
the  individual  liability  of  the  partners.  It  has  been  uniformly  held 
that  in  a  proceeding  by  a  partnership,  in  which  the  individuals  are  not 
adjudicated  bankrupt,  they  are  not  entitled  to  a  discharge.  In  re  Hale 
(D.  C.)  107  Fed.  432.  Judge  Lowell,  in  Re  Forbes  (D.  C.)  128  Fed.  137, 
discussing  the  "partnership  entity"  doctrine,  says : 

"Under  an  adjudication  merely  Joint,  it  is  impossible  to  discharge  the 
partners  as  individuals,  even  from  their  joint  debts,  tor  every  joint  debt  of 
the  partnership  is  also  a  separate  debt  of  each  partner,  and  separate  debts  can 
be  discharged  only  after  an  individual  adjudication,  operating  upon  the 
separate  estate." 

Finding  difficulty  in  applying  the  entity  doctrine,  and  to  avoid  con- 
fusion, the  judge  says  that : 

He  "has  consistently  refused  to  make  the  adjudication  of  a  partnership,  un- 
less all  the  partners  be  adjudged  bankrupts  at  the  same  time." 

Whether  this  is  the  correct  view  is  not  material  here,  because  the 
"partnership  entity"  was,  upon  the  petition  of  its  creditors,  adjudged 
"a  bankrupt."  The  court  was  not  asked  to  adjudge  the  individual 
partners;  there  was  no  suggestion  that  they  were  insolvent,  or  had 
committed  an  act  of  bankruptcy.  Judge  Lowell 'was  of  the  opinion 
that  a  partnership  was  not  "insolvent,"  unless  each  and  all  of  the  part- 
ners were  so.  This  discards  the  "entity  doctrine,"  with  its  logical 
results.  In  re  Blair  (D.  C.)  99  Fed.  76;  Vaccaro  v.  Security  Bank,  103 
Fed.  442,  43  C.  C.  A.  279.  That  this  last  view  had  not  been  adopted 
uniformly  by  the  federal  courts  is  manifest  from  an  examination  of 
a  number  of  cases,  in  which  the  partnership  has  been  adjudicated  "a 
bankrupt,"  exclusive  of  the  individual  partners.  Judge  Sanborn,  in 
Re  Bertenshaw,  157  Fed.  363,  85  C.  C.  A.  61,  17  L.  R.  A.  (N.  S.) 
886,  13  Ann.  Cas.  986,  says: 

"Since  the  property  of  the  unadjudicated  partners  does  not  vest  In,  and 
may  not  be  administered  by,  the  trustees  of  the  bankrupt  partnersliip,  the  dis- 
charge of  the  partnership  discharges  that  entity  only  from  its  debts,  and 
leaves  the  partners  still  subject  to  their  liability  to  pay  the  unpaid  l>alance 
of  the  claims  of  the  partnership  creditors." 

We  are  not  inadvertent  to  the  language  found  in  the  concluding  sen- 
tence of  the  opinion  of  Mr.  Justice  Holmes  in  Francis  v.  McNeal, 
supra,  but  do  not  think  it  affects  the  clause  quoted.  Judge  Sanborn 
was,  in  the  Bertenshaw  Case,  discussing  the  question  regarding  the 
administration  of  the  estate.  The  language  quoted  is  used,  in  the  dis- 
cussion, as  expressing  clearly  what  is  in  our  minds  upon  the  question 
presented  in  this  record. 

Judge  Hough,  in  Re  Pincus  (D.  C.)  147  Fed.  621, .says: 

"In  a  proceeding  of  this  kind  [an  involuntary  proceeding  against  a  part- 
nership] under  section  5,  the  partnership  is  declared  to  be  a  *legal  entity,  ir- 
respective of  the  status  or  the  separate  rights  or  the  status  of  the  individual 
copartners**  •  •  •  Individual  discharges  cannot  be  granted,  under  an  ad- 
judication  against   the  partnership   only.    *    *    *    No  steps  having  been 
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tak^  in  this  matter  by  or  against  the  partnership,  as  individuals,  the  only 
thing  adjudicated  was  the  partnership  entity,  and  the  only  thing  dischargeable 
lg  the  same  entity." 

Assuming  that  Homer  could  not,  in  the  proceeding  against  the  Dear- 
ing  Company,  have  been  discharged  from  his  individual  liability  for 
the  debts  of  the  company,  and  that  a  discharge  of  the  company  would 
not  aflFect  his  individual  liability,  it  is  difficult  to  perceive  why,  in  this 
proceeding,  the  only  one  in  which  he  could  have  a  discharge,  he  is 
barred  of  having  a  discharge  of  his  liability  for  such  debts,  because 
the  partnership  did  not  apply  for  a  discharge.  It  may  be  suggested  that 
he  should  have  been  adjudicated  a  bankrupt,  individually  in  that  pro- 
ceeding. To  this  the  answer  is  manifest:  The  partnership  creditors 
did  not  ask  the  court  to  do  so,  and  there  is  no  evidence,  or  suggestion, 
that  he  was,  at  that  time,  insolvent.  There  is  no  suggestion  in  the 
statute,  or  any  decision  which  we  have  found,  that  Homer  was  under 
any  legal  obligation  to  become  a  bankmpt  individually.  It  may  be 
that  he  was  of  the  opinion  that  he  was  not  a  partner,  or  that,  after 
applying  the  partnership  assets  to  the  debts,  he  was  able  to  pay  the 
balance.  However  this  may  be,  it  is  manifest  that  the  only  discharge 
which  could  have  been  granted  in  that  proceeding  was  to  uie  partner- 
ship— ^the  Bearing  Furniture  Company — which  would  not  have  availed 
Homer.  He  would  have  been  still  liable  individually  for  the  debts. 
He  has,  in  this  proceeding,  surrendered  his  individual  property  for 
the  payment  of  his  individual  debts,  among  them  those  due  appellee, 
cither  because  he  was  a  partner,  or  as  an  indorser  on  the  notes.  This 
is  the  first  and  only  opportunity  which  has  come  to  him  to  take  the 
benefit  of  the  protective  provisions  of  the  act.  The  court  finds  that 
he  has  complied  with  its  requirements. 

We  are  of  the  opinion  that  he  is  entitled  to  be  discharged  from  all 
debts  provable  against  his  estate  on  the  date  of  his  adjudication.  There 
was  error  in  denying  his  discharge  from  the  debts  for  which  he  was 
found  to  be  liable  because  he  was  a  partner  in  the  Bearing  Fumiture 
Company.  This  will  be  certified  to  the  Bistrict  Court,  to  3ie  end  that 
a  discharge  may  be  granted,  according  to  his  petition. 

Reversed. 


(249  Fed.  141) 

McCOBMICK  et  al.  v.  PROVIDENT  LIFE  &  TRUST  CO.  OP 
PHILADELPHIA  et  al. 

(Qrcult  Court  of  Appeals,  Fourth  Circuit.     January  25,  1918.) 

No.  1549. 

t  Wills  ^=»681(2) — ^Testamentary  Trust— Powees  of  Trustees. 

Under  a  win  by  which  the  testator  devised  and  bequeathed  his  residuary 
estate  in  trust,  with  power  in  the  trustees  to  continue  to  hold  the  prop- 
erty, or  to  sell  any  of  it  and  reinvest  the  proceeds,  the  trustees  took  a  legal 
title  to  the  real  estate,  which  will  support  an  action  of  ejectment 

2.  Ejectment  «=s>88,  9S— Tbl^ll — Findings  by  Court. 

Bulings  on  the  admissibility  of  evidence  and  findings  of  the  court  on 
the  trial  of  an  action  of  ejectment  without  a  jury  affirmed. 

^     —  * 

^»Fo>  otber  cams  u«  tame  topic  ft  KSHf- NUMBER  in  aU  Key-Numbered  Digeeta  A  Indezee 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Charleston ;  Chas.  A.  Woods,  Judge. 

Ejectment  action  by  the  Provident  Life  &  Trust  Company  of  Phila- 
delphia and  Edward  R.  Wood,  Jr.,  executors  and  trustees  of  Stuart 
Wood,  deceased,  against  David  McCormick,  the  United  Fuel  Gas 
Company,  Rebecca  C.  Davis,  Henrietta  Daingerfield,  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring  error.    Affirmed. 

George  J.  McComas,  of  Huntington,  W.  Va.  (Enslow,  Fitzpatrick 
&  Baker,  of  Huntington,  W.  Va.,  on  the  brief),  for  plaintiffs  in  error. 

C.  W.  Campbell,  of  Huntington,  W.  Va.  (Campbell,  Brown  &  Davis, 
of  Huntington,  W.  Va.,  on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  in  ejectment  in- 
stituted in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia  to  recover  a  certain  tract  of  land  situated  in 
the  county  of  Mingo,  state  of  West  Virginia.  By  stipulation  of  counsel 
a  jury  trial  was  waived  and  the  case  was  heard  before  Woods,  Circuit 
Judge,  sitting  in  the  District  Court.  The  court  found  in  favor  of  the 
plaintiffs,  and  judgment  was  entered  accordingly,  to  which  the  de- 
fendant excepted,  and  the  case  comes  here  on  writ  of  error. 

[1]  There  are  eleven  assignments  of  error,  eight  of  which  relate 
to  the  conclusions  of  law  reached  by  the  court  below  "upon  the  testi- 
mony. Three  of  the  assignments,  to  wit,  the  eighth,  ninth,  knd  tenth, 
pertain  to  the  ruling  of  the  court  in  holding  that  certain  documents 
were  admissible.    The  eighth  assignment  is  to  the  effect  that: 

"The  court  erred  in  allowing  the  introduction  as  Exhibit  9  of  the  last  will 
and  testament  of  Stuart  Woods  over  the  petition  of  the  defendants," 

The  defendants  insist  that  the  will  of  Stuart  Wood  does — 

"not  confer  power  on  the  plaintiffs  to  bring  this  or  any  other  suit  This 
property  would  go  to  the  heirs  as  named  in  the  will,  unless  disposed  of  in 
some  of  the  ways  specifically  set  forth  in  the  said  will." 

After  disposing  of  certain  articles  of  personal  property  the  follow- 
ing provision  is  contained  in  the  will: 

"All  the  residue  of  my  estate  I  bequeath  to  my  said  trustees,  viz.,  the 
Provident  Life  &  Trust  Company,  Edward  B.  Wood,  Jr.,  in  trust,  however, 
for  the  purposes  following." 

The  will  then,  among  other  things,  provides: 

"That  the  trustees  may,  in  their  discretion,  continue  to  hold  any  property, 
real  or  personal,  that  I  own,  and  may  dispose  Of  Uie  same  to  the  best  ad- 
vantage and  reinvest  the  proceeds.    •    •    • »» 

These  words  empower  the  trustees,  not  only  to  develop  the  prop- 
erty, but  also  give  them  unqualified  power  in  their  discretion  to  sell 
and  convey  the  same  and  reinvest  the  proceeds.  The  will  of  the 
testator  was  duly  probated  in  Philadelphia,  Pa.,  where  he  resided  at 
his  death ;  a  copy  of  the  same  containing  the  probate  being  recorded 
in  the  clerk's  office  for  the  county  of  Mingo,  W.  Va.,  in  accordance 
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with  the  provisions  of  section  35,  chapter  77^  of  the  Code  of  that 
state.  Thus  it  will  be  seen  that  by  virtue  of  the  will  the  legal  title  to 
the  property  in  question  became  vested  in  the  executors  and  trustees, 
with  the  right  and  authority,  as  we  have  stated,  of  selling  and  dis- 
posing of  the  same.  Under  these  circumstances,  we  think  the  ruling 
of  the  lower  court  was  eminently  proper. 
The  ninth  assignment  of  error  provides  that : 

"The  court  erred  in  holding  that  under  the  said  exhibit  and  the  said  will 
the  ProTident  life  &  Trust  Company  could  maintain  this  suit" 

In  view  of  what  we  have  said  as  respects  the  eighth  assignment  of 
error,  we  feel  that  it  is  not  necessary  to  enter  into  a  discussion  of  the 
question  sought  to  be  raised  by  this  assignment. 

[2]  By  the  tenth  assignment  of  error  it  is  contended  that: 

"The  court  erred  in  allowing  the  introduction  of  what  is  known  and  describ- 
ed as  Plaintiffs'  Exhibit  No.  10. 

Defendants,  among  other  things,  introduced  Exhibits  Nos.  22  and 
23.  Exhibit  No.  22  contains  a  list  of  real  estate  sold  in  March,  1886, 
for  the  nonpayment  of  taxes  for  1883  and  1884,  and  purchased  by  the 
state.  Among  other  tracts  of  land  this  list  contains  the  135  acres  in 
controversy.  Exhibit  No.  23  purports  to  be  a  copy  of  the  land  book 
by  which  it  is  shown  that  the  tract  consisting  of  135  acres  was  assess- 
ed to  George  R.  C.  Floyd  for  the  year  18^.  Defendant  also  intro- 
duced Exhibit  No.  24  containing  the  certificate  of  the  clerk  of  the 
circuit  court  of  Logan  county  showing  that  the  assessment  book  for 
the  year  1883  was  lost.  Nothing  else  appearing,  this  would  put  the 
1^1  title  in  the  state  of  West  Virginia.  However,  under  the  law  in 
force  in  West  Virginia  in  1887  the  former  owner,  and  his  heirs  or 
assigns,  are  permitted  to  redeem  his  lands  from  the  forfeiture  and 
thus  reinvest  himself  with  the  title.  Chapter  105,  Code  of  West 
Virginia.  Plaintiffs'  Exhibit  No.  10,  the  introduction  of  which  was 
objected  to  by  the  defendant,  shows  that  on  the  12th  day  of  October, 
1887,  when  the  special  commissioner  made  the  deed  for  the  135  acres 
to  John  F.  Keator,  that  the  latter  applied  to  the  clerk  of  the  circuit 
court  of  Logan  county  and  upon  such  application  a  decree  was  en- 
tered permitting  Keator  to  redeem  the  135  acres  of  land,  along  with 
numerous  other  tracts.  We  think  the  ruling  of  the  court  below  in 
permftting  the  introduction  of  this  exhibit  as  a  link  in  the  chain  of 
plaintiffs'  title  was  correct. 

The  learned  judge  who  heard  this  case  filed  an  opinion,  in  which 
he  found  certam  facts  relating  to  the  plaintiffs'  chain  of  title  and 
right  to  recover.    The  opinion  is  as  follows : 

"In  this  action  of  ejectment  a  Jury  trial  was  waived  and  the  cause  was  sub- 
mitted to  me  for  determination.  The  plaintiff  made  out  a  complete  chain  of 
tiUe  to  the  tract  of  land  of  135  acres  described  in  the  declaration,  commenc- 
ing with  a  grant  from  the  state  of  Virginia  to  William  Paisley  dated  Febru- 
ary 1,  1854.  Paisley  conveyed  to  George  R.  O.  Floyd  and  John  W.  Johnson 
August  9,  1856>  and  Johnson  conveyed  his  interest  to  Floyd  December  5,  1855. 
The  creditors  of  Floyd  instituted  proceedings  in  the  state  court  to  subject  his 
land  to  the  payment  of  debts,  and  on  October  12.  1887,  J.  C.  Bing  and  H.  C. 
Hagland,  special  conuuissioners,  conveyed  to  John  F.  Keator.     Keator  con- 
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veyed  to  Stuart  Wood  March  23,  1888.  Wood  derlaed  the  land  to  the  plalntUES 
In  trust  by  his  will  dated  March  3,  1914. 

"The  defendants  set  up  three  defenses  by  which  they  undertake  to  break 
into  the  plaintiffs*  titie: 

"(1)  A  sale  for  delinquent  taxes  for  the  years  1883  and  1884,  and  purchase 
by  the  stata 

**This  defense  seems  to  be  sufficiently  disposed  of  by  the  showing  on  the  part 
of  the  plaintiffs  that  on  October  12,  1887,  Keator  redeemed  the  land  from  the 
state. 

"(2)  Adverse  possession  under  color  of  title,  consisting  of  numerous  con- 
veyances made  at  different  times  to  defendants  and  those  under  whom  they 
claim. 

"Some  of  these  colors  of  title  seem  to  embrace  the  135-acre  tract  here  in- 
volved, but  the  acts  of  possession  relied  on  were  not  on  the  tract  in  dispute. 
Under  the  well-known  principle,  therefore,  they  could  not  affect  the  superior 
legal  title. 

"(3)  In  1870  George  It  O.  Floyd,  under  whom  plaintiffs  claim,  instituted  a 
suit  in  a  court  of  chancery  against  James  Step  and  A.  S.  Gray  for  the  purpose 
of  enforcing  specific  performance  of  a  contract  to  convey  to  him  certain  lands 
described  in  the  bill.  In  1882  a  decree  was  made  in  this  cause,  adjudging 
Floyd  to  be  entitled  to  the  relief  asked  and  directing  William  Straton,  a  com- 
missioner of  the  court,  to  convey  the  land  to  him ;  the  defendants  being  non- 
residents. Straton  executed  the  conveyance  on  May  24,  1882,  and  there  is 
little  doubt  but  what  he  undertook  to  embrace  In  the  conveyance  the  135- 
acre  tract  here  in  dispute.  Subsequently  in  the  same  cause,  on  the  6th  of 
February,  1882,  Floyd  was  enjoined  from  'selling,  disposing  of,  or  in  any  way 
incumbering  the  real  estate  mentioned  in  his  bill  or  his  amended  bill  and 
conveyed  to  him  by  Special  Commissioner  William  Straton,  imder  a  decree  in 
this  case  until  further  order  of  this  court'  On  the  14th  of  April,  1887,  a 
decree  was  made  in  which  the  following  recital  appears:  *And  it  appearing 
to  the  court  that  under  a  contract  of  November  8,  1865,  mentioned  in  said 
amended  answer  and  special  replication,  that  the  plaintiff,  George  It  C.  Floyd, 
is  entitled  to  one-fourth  of  the  tract  of  land  named  therein  in  the  plaintiff's 
bill,  and  the  heirs  of  A  S.  Gray,  deceased,  are  entitled  to  three-fourths  of 
said  land,  to-wit,  the  Burning  Spring  tract  bought  by  A.  S.  Gray  of  James 
Step  and  about  15  acres  bought  by  said  Gray  of  Isaac  Brewer,  and  that  title 
to  said  land  is  still  in  said  James  Step,  party  defendant  to  this  suit,  excepting 
as  to  the  15  acres,  and  the  title  to  the  15  acres  is  In  the  heirs  of  the  said  Gray, 
party  defendant  hereto;  and  it  further  appearing  to  the  court  that  the  land 
should  be  partitioned  between  the  owners  of  the  land  as  aforesaid.'  The  de- 
cree proceeds  to  direct  a  partition. 

"The  position  is  taken  by  the  defendant  that  this  decree  embraces  the 
tract  in  dispute.  If  that  be  so,  then  at  most  the  plaintiffs  can  recover  only 
the  one-fourth  interest,  since  the  title  which  their  grantor  derived  from  Floyd 
was  not  acquired  until  August,  1887,  after  this  decree  of  the  court  in  April. 
The  plaintiffs  having  shown  a  perfect  title  in  Floyd  from  the  state,  when 
the  defendant  asserts  that  a  court  of  equity  adjudged  him  to  be  entitled  to 
only  one-fourth  interest,  they  assume  the  burden  of  showing  that  the  court 
incorporated  such  a  mistake  in  its  decree  by  clear  and  satisfactory  evidence. 
As  I  construe  the  proceedings  in  the  equity  case  of  Floyd  v.  Gray,  Straton 
did  undertake  to  embrace  the  tract  of  135  acres  in  his  conveyance,  and  had  it 
surveyed  as  part  of  the  land ;  but  this  conveyance  was  never  confirmed,  and 
it  did  not  estop  Floyd  from  holding  the  entire  fee  under  his  title  previously 
acquired  from  an  entirely  independent  source.  The  deed  did  not  have  the 
effect  of  conveying  anything  which  the  court  did  not  authorize  the  commis- 
sioner to  convey,  and  it  was  a  nullity  in  so  far  as  it  went  beyond  the  au- 
thority conferred  on  the  commissioner,  which  was  to  convey  the  land  de- 
scribed in  the  bilL  Ronk  v.  Higgenbotham,  54  W.  Va.  137,  46  S.  E.  128.  It  is 
true  the  court  in  the  order  of  September  6,  1882,  does  enjoin  Floyd  from  dis- 
posing of  the  land  conveyed  to  him  by  Special  Commissioner  Straton  *under  a 
decree  in  this  cause.*  But  even  this  could  not  have  had  the  effect  of  enjoining 
Floyd  from  conveying  land  which  he  acquired  otherwise,  and  which  Straton 
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had  no  authority  from  the  court  to  convey.  The  language  used  by  the  court 
In  its  decree  of  April  14,  1887,  in  describing  the  land  in  which  it  held  that 
Floyd  had  only  one-fourth  interest,  as  the  Burning  Springs  tract  'bought  by 
A.  S.  Gray  of  James  Step,'  seems  to  exclude  the  13&-acre  tract  There  is  no 
evidence  that  that  tract  was  ever  bought  by  A.  S.  Gray  of  James  Step,  or 
that  James  Step  ever  owned  it. 

"There  are  other  considerations  supporting  the  conclusion  that  the  court 
was  not  dealing  with  the  135  acres  when  it  adjudged  that  Floyd  was  entitled 
to  only  one-fourth  interest  In  this  very  confusing  record  there  are  also  some 
considerations  leading  to  the  opposite  conclusion.  On  the  whole,  according  to 
the  decided  preponderance  of  evidence,  I  am  of  the  opinion  that  the  tract  of 
135  acres  here  in  dispute  was  not  embraced  in  the  land  in  which  the  court 
decreed  that  George  R.  C.  Floyd  had  only  one-fourth  interest.  My  conclusion 
is  that  the  plaintiff  is  entitled  to  recover  the  land  in  dispute,  having  estab- 
lished a  complete  legal  title  thereto." 

It  is  well  settled  that  findings  of  fact  by  the  court  below  will  not 
be  disturbed  where  the  evidence  is  conflicting.  In  this  instance  we 
think  the  evidence  is  such  as  to  establish  beyond  controversy  the  state 
of  facts  found  by  the  court  below.  We  are  likewise  of  opinion  that 
the  conclusions  of  law  as  reached  by  the  court  below  were  proper 
and  in  harmony  with  the  authorities;  but  inasmuch  as  we  have 
quoted  the  opinion  of  the  court  below  in  full,  which  disposes  of  these 
points,  as  we  think,  properly,  we  do  not  deem  it  necessary  to  cite  any 
additional  authorities  in  support  thereof,  nor  to  enter  into  a  discus- 
sion of  the  same  further  than  to  say  that  we  think  that  the  judgment 
of  the  lower  court  is  proper  and  should  be 

Affirmed. 


1249  Fed.  14o) 

WAGNEB  et  al.  v.  CENTRAL  BANKING  &  SECUBITT  00.  • 

(Circuit  Court  of  Appeals,  Fourth  Circuit     January  9,  1918.) 

No.  1542. 

1.  Assignments  ^=»126 — Actions  bt  A&signek — Defenses. 

All  defenses  and  set-offs  available  against  an  assignor  of  a  chose  in 
action  are  available  against  his  assignee. 

2.  Banks  and  Banking  ^=»117— Transactions  Between  Banks— Bepbesen- 

TATioN  BY  Officers. 

Officers  of  bank  A  executed  their  individual  notes  to  each  other,  which 
they  indorsed  and,  attaching  a  guaranty  by  the  bank,  discounted  them 
with  a  correspondent  bank,  B.  Although  bank  A  did  not  own  nor  indorse 
the  notes,  it  was  agreed  that  their  proceeds  should  be  placed  to  its  credit 
by  bank  B,  and  that  the  greater  part  of  such  credit  should  remain  un- 
touched until  the  notes  were  paid.  The  greater  part  of  the  amount  of 
the  notes  was  subsequently  charged  to  the  account  of  bank  A.  The 
only  entry  of  the  transaction  on  its  own  books  was  the  charge  of  the 
amount  of  the  deposit  to  bank  B,  and  the  same  amount  was  placed  to 
the  credit  of  the  individual  officers  or  others  designated  by  them.  The 
guaranty  of  the  notes  was  not  authorized  by  the  directors  of  bank  A,  and 
sufficient  appeared  in  the  transaction  to  charge  bank  B  with  notice  that  it 
was  for  the  personal  benefit  of  the  makers  of  the  notes  and  not  of  their 
bank.  Held  that,  on  a  subsequent  settlement,  bank  B  could  not  enforce 
such  charges  against  bank  A,  which  derived  no  benefit  therefrom,  on  the 
principle  that,  where  one  of  two  parties  must  suffer  from  the  fraud  of  a 

«=»For  other  caaes  tee  tame  topic  A  KBT-NUMBBB  in  all  Key-Numbered  Digests  A  Indexes 
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third,  the  loss  must  fall  on  him  who  by  his  Impradence  or  co-operatlcm 
enabled  such  third  party  to  commit  the  fraud. 

3.  Banks  and  Banking  «=»109(1) — Representation  or  Bank  by  Oiticebs — 

Indorsement  or  Guaranty. 

An  officer  of  a  bank  without  express  authority  from  the  directors  has  no 
power  to  bind  the  bank  by  an  accommodation  indorsement  or  guaranty, 
And  an  attempted  guaranty  of  notes  that  the  bank  has  never  owned  is 
illegal,  unless  for  the  benefit  of  the  bank  in  the  conduct  of  its  business. 

4.  Banks  and  Banking  «=»117 — Representation  op  Bank  by  Opficers — 

Individual  Interest  of  OmcER. 

There  is  a  dead  line  between  the  area  of  official  representation  of  a 
bank  by  its  officers  and  the  area  of  their  personal  interest,  and  when  they 
cross  that  dead  line,  to  the  knowledge  of  one  with  whom  they  are  deal- 
ing, they  leave  behind  all  power  of  representation. 

Cross- Appeals  from  the  District^  Court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  at  Parkersburg;  Alston  G. 
Dayton,  Judge. 

Suit  in  equity  by  the  Central  Banking  &  Security  Company  against 
P.  E.  Wagner,  receiver  of  the  First  National  Bank  of  Sutton,  W.  Va., 
and  another.    From  the  decree,  all  parties  appeal.    Reversed. 

Connor  Hall  and  D.  C.  T.  Davis,  Jr.,  both  of  Charleston,  W.  Va. 
(Davis,  Davis  &  Hall,  of  Charleston,  W.  Va.,  on  the  brief),  for  appel- 
lants and  cross-appellees. 

C.  D.  Merrick  and  B.  M.  Ambler,  both  of  Parkersburg,  W.  Va.,  for 
appellee  and  cross-appellant. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  On  January  15,  1914,  a  contract  was 
made  between  the  Farmers'  Bank  &  Trust  Company  of  Sutton,  W. 
Va.,  and  the  First  National  Bank  of  Sutton,  which  was  intended  as 
a  transfer  of  the  business  and  the  commercial  assets  of  the  Farmers* 
Bank  to  the  First  National  Bank.  By  the  contract  the  Farmers' 
Bank  turned  over  to  the  First  National  Bank  cash,  notes,  and  other 
assets  to  the  amount  of  $198,506.31.  The  First  National  Bank  assum- 
ed liability  for  the  Farmers'  Bank's  deposits,  balances,  and  notes  due 
to  other  banks  to  the  amount  of  $203,970.02.  For  the  difference, 
$5,463.71,  between  the  liabilities  assumed  and  the  assets  turned  over 
the  Farmers*  Bank  gave  its  note.  Assets  and  liabilities  were  carefully 
specified  and  scheduled.  Among  the  assets  of  the  Farmers*  Bank  so 
assigned  was  a  balance  of  $7,694.94  appearing  on  its  books  as  due  to  it 
by  the  Central  Banking  &  Security  Company  of  Parkersburg,  W.  Va. 
For  this  balance  the  Farmers'  Bank  made  a  draft  on  the  Central  Bank 
in  favor  of  the  first  National  Bank.  The  Central  Bank  had  at  this 
time  a  note  of  H.  H.  Dean  and  a  note  of  T.  G.  Dean,  his  brother,  each 
for  $5,000  indorsed  in  the  name  of  the  Farmers'  Bank  by  H.  H.  Dean 
as  treasurer  which  it  had  discounted,  placing  the  proceeds  to  the  credit 
of  the  Farmers'  Bank.  As  a  condition  of  paying  the  draft  of  $7,694.94 
by  transferring  the  credit  from  the  Farmers'  Bank  to  the  First  Na- 
tional Bank,  the  Central  Bank  stipulated  that  these  notes  should  be 
replaced  by  similar  notes  indorsed  by  the  First  National  Bank,  under 
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authority  of  a  resolution  to  be  adopted  by  the  board  of  directors  of  the 
First  National  Bank.  These  Dean  notes  did  not  appear  at  all  on  the 
books  of  the  Farmers'  Bank ;  and  the  paper  purporting  to  be  a  copy 
of  a  resolution  authorizing  discounts  with  the  Central  Bank  was  ficti- 
tious, the  Central  Bank  accepting  the  certificate  of  authenticity  of 
Dean  alone  as  vice  president  to  the  fictitious  resolution.  On  the  faith 
of  this  fictitious  resolution  the  Central  Bank  charged  to  the  First  Na- 
tional Bank  the  Dean  notes  for  $10,000,  purporting  to  be  indorsed  by 
the  Farmers'  Bank,  and  credited  to  the  First  National  Bank  the  new 
Dean  notes,  purporting  to  be  indorsed  by  the  First  National  Bank. 

The  First  National  Bank  continued  business  with  the  Central  Bank 
until  August,  1914,  when  it  failed  and  P.  E.  Wagner  was  appointed 
receiver.  At  the  date  of  suspension  there  was  a  balance  appearing  on 
the  books  of  the  First  National  Bank  in  its  favor  against  the  Central 
Bank  of  $9,161.91.  This  balance  the  Central  Bank  refused  to  pay, 
allying  a  liability  of  the  First  National  Bank  to  it  as  indorser  on  sever- 
al notes,  two  of  them  being  notes  of  H.  H.  Dean  for  $5,000  and  $500, 
and  one  of  them  a  note  of  T.  G.  Dean  for  $5,000.  In  July,  1915,  P. 
E.  Wagner,  as  receiver  of  the  First  National  Bank,  brought  an  action 
to  recover  the  alleged  balance  of  $9,161.91  due  by  the  Central  Bank. 
Thereafter,  on  September  1,  1915,  the  Central  Bank  instituted  this 
suit  in  equity  to  enjoin  the  action  of  the  receiver,  alleging  that  by  rea- 
son of  the  liability  of  the  First  National  Bank  as  indorser  of  the  notes 
of  the  Deans  and  of  other  persons,  the  First  National  Bank  would  be 
indebted  to  it  on  settlement  to  the  amount  of  $3,612.90.  Confirming 
the  report  of  the  master  in  all  respects,  the  District  Court  entered  a 
decree  in  favor  of  the  Central  Bank  against  the  First  National  Bank 
for  $807.28.    Both  parties  appeal. 

^  The  claim  of  the  receiver  now  is  that  a  balance  of  $6,891.11 
should  have  been  found  in  favor  of  the  First  National  Bank  against 
the  Central  Bank,  after  allowing  all  proper  credits  and  charges.  The 
claim  of  the  Central  Bank  is  that  the  balance  found  in  its  favor 
should  have  been  $3,108.09. 

[1, 1]  The  mere  fact  that  the  First  National  Bank,  in  acquiring  the 
chief  assets  of  the  Farmers'  Bank  on  January  15,  1914,  purchased  the 
balance  of  $7,694.94  appearing  on  its  books  against  the  Central 
Bank,  without  notice  of  defenses  or  set-offs  against  the  Farmers' 
Bank,  did  not  deprive  the  Central  Bank  of  the  benefit  of  such  defenses 
or  set-offs.  All  defenses  and  set-offs  available  against  an  assignor 
of  a  chose  in  action  are  available  against  his  assignee.  New  York, 
etc..  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed.  380. 
The  First  National  Bank  having  acquired  by  the  assignment  of  the 
balance  all  the  rights,  both  legal  and  equitable,  of  the  Farmers'  Bank, 
and  nothing  more,  the  main  question  upon  which  the  case  hinges  is 
what  was  tfie  real  balance  in  favor  of  the  Farmers'  Bank  against  the 
Central  Bank  on  January  15,  1914,  the  date  on  which  it  was  assigned 
to  the  First  National  Bank.  The  effort  to  arrive  at  this  balance  re- 
quires analysis  of  somewhat  complex  transactions  of  earlier  dates. 

H.  H.  Dean  was  treasurer  of  the  Farmers'  Bank,  and  on  January  15, 
1914,  when  that  institution  transferred  its  active  business  and  assets,  he 
became  vice  president  of  the  First  National  Bank.    He  was  the  active 
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managing  officer  of  each  institution;   the  other  directors  and  stock- 
holders relying  largely  upon  him.    He  was  faithless  to  both  trusts. 

In  November,  1909,  the  Central  Bank,  at  the  request  of  Smith, 
Mollohan,  and  Dean,  all  officers  of  the  Farmers*  BaiJc,  discounted  a 
note  of  Mollohan  for  $5,000,  payable  on  demand  to  Smith,  and  in- 
dorsed by  him,  and  a  note  for  $4,450  of  Smith  and  Mollohan,  payable 
on  demand  to  themselves,  and  indorsed  by  them,  to  which  was  attached 
as  collateral  50  shares  of  stock  of  the  Farmers'  Bank.  These  notes 
were  not  indorsed  by  the  Farmers'  Bank,  and  there  was  nothing  to  in- 
dicate that  they  had  ever  been  its  property.  Nevertheless,  the  Central 
Bank  took  them  on  a  guaranty  made  in  the  name  of  the  Farmers' 
Bank  by  Smith,  and  by  Dean  as  treasurer  and  Mollohan  as  vice- 
president.  These  persons  also  undertook  to  contract  further  in  the 
name  of  the  bank  that  the  proceeds  should  be  credited  to  the  Farmers' 
Bank,  and  that  the  notes  might  be  charged  to  its  account  at  any  time, 
and  that  at  least  $7,500  of  the  credit  should  remain  untouched  until  the 
notes  were  paid.  It  was  also  agreed  that  the  Central  Bank  should 
charge  6  per  cent,  on  the  discount  and  allow  3  per  cent,  on  the  balance. 
There  was  no  resolution  of  the  board  of  directors  authorizing  the  use 
of  the  Farmers'  Bank's  name  in  such  a  transaction  as  guarantor  or 
otherwise.  The  whole  amount,  $9,450,  was  credited  to  the  Farmers' 
Bank ;  the  only  entry  on  the  books  of  the  Farmers'  Bank  relating  to 
the  transaction  was  a  corresponding  charge  against  the  Central  Bank, 
"Notes,  $9,450,"  which  was  disposed  of  at  Mollohan's  direction  by 
crediting  $2,500  to  the  account  of  Mollohan  and  the  remainder  to  two 
trust  companies.  As  no  indebtedness  of  the  Farmers'  Bank  to  Mollo- 
han or  to  these  trust  companies  appears  justifying  these  entries,  the 
inference  follows  that  the  proceeds  of  the  notes  were  thus  disposed  of 
for  the  private  purposes  of  Smith,  Mollohan,  and  Dean,  as  the  evi- 
dence shows  was  clearly  the  design  of  the  transaction. 

On  September  1,  1911,  the  Smith  and  Mollohan  notes  were  canceled 
by  a  new  note  of  S.  M.  Smith  for  $2,225  and  a  charge  made  against 
the  Farmers'  Bank  for  $7,225.  These  transactions  were  admittedly 
out  of  the  usual  course  of  business.  Langfitt,  the  treasurer  of  the 
Central  Bank,  when  he  afterwards  became  uneasy  as  to  the  solvency 
of  the  makers  of  the  notes,  earnestly  requested  payment  or  a  resolution 
of  confirmation  by  the  directors  of  the  Farmers'  Bank,  saying  in  his 
letter  to  Dean,  treasurer,  of  August  19,  1911 : 

"In  Justice  to  yourself,  you  should  either  secure  the  payment  of  these 
notes,  or  secure  renewals,  or  rather  new  notes  for  same,  and  pass  them 
through  your  hooks  as  regular  rediscount  matter,  as  It  is  unusual  with  hanks 
to  guarantee  for  their  customers  without  specific  instructions  from  their 
board  of  directors." 

[3]  The  absence  of  the  indorsement  of  the  Farmers'  Bank  showed 
that  the  notes  had  never  been  its  property.  The  attempted  guaranty 
of  notes  that  a  bank  has  never  owned  is  not  only  unusual,  but  illegal, 
except  for  the  benefit  of  the  bank  in  the  conduct  of  its  business.  An 
officer  of  a  bank,  without  express  authority  from  the  directors,  has 
no  power  to  bind  the  bank  by  an  accommodation  indorsement  or  guar- 
anty. West  St.  Louis  Savings  Bank  v.  Shawnee  County  Bank,  95 
U.  S.  557, 24  L.  Ed.  490.    There  was  nothing  before  the  Central  Bank, 
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and  there  is  nothing  in  the  record,  to  show  that  the  Farmers*  Bank 
needed  funds,  or  was  unable  to  raise  them  on  its  own  resources,  or 
that  there  was  any  necessity  for  it  to  carry  any  fixed  balance  with  the 
Central  Bank  to  meet  notes  which  it  had  never  owned. 

The  application  for  the  loan  was  made  by  Smith  individually,  and 
not  as  an  officer  of  the  bank,  and  he  pledged  his  own  stock  to  secure 
it  The  letter  of  Dean,  as  treasurer,  to  the  Central  Bank,  guaranteeing 
the  notes,  recites  that  they  were  discounted  for  Smith  and  Mollohan ; 
thus  indicating  clearly  that  the  Farmers'  Bank  was  being  used  merely 
as  an  instrumentality  to  obtain  money  from  that  bank  for  its  officers. 
The  Central  Bank  thus  had  full  notice  from  the  whole  course  of  the 
transaction  that  the  discount  was  not  for  the  benefit  of  the  Farmers' 
Bank,  but  of  Smith,  Mollohan,  and  Dean,  who  undertook  to  bind  it. 
It  is  evident,  therefore,  that  if  the  Central  Bank  had  paid  the  proceeds 
of  the  notes  to  these  persons,  it  could  not  have  held  the  Farmers'  Bank 
liable  on  the  attempted  guaranty.  West  St.  L.,  etc.,  Bank  v.  Shawnee, 
etc.,  supra ;  First  National  Bank  v.  Drovers'  &  Mechanics'  Nat.  Bank, 
244  Fed.  135, 156  C.  C.  A.  563  (4th  Cir.  July  12,  1917). 

But  it  is  earnestly  insisted  that,  since  the  Central  Bank  gave  the 
Famiers'  Bank  credit  for  the  proceeds  of  the  note,  the  balance  $7,- 
694.94  appearing  on  its  books  in  favor  of  the  Farmers'  Bank  being  a 
result  of  that  credit,  neither  the  Farmers'  Bank  nor  its  assignee,  the 
First  National  Bank,  could  recover  this  balance  without  assuming  lia- 
bility for  the  notes  which  produced  it.  The  general  rule  is  well  settled 
that  a  bank  cannot  take  the  benefit  of  an  illegal  or  fraudulent  trans- 
action of  its  ofiicer,  and  repudiate  the  obligation  out  of  which  the  ben- 
efit arose.  National  Bank  v.  Petrie,  189  U.  S.  423,  23  Sup.  Ct.  512, 
47  L.  Ed.  879;  People's  Bank  v.  National  Bank,  101  U.  S.  181,  25  L. 
Ed.  907;  Rankin  v.  City  National  Bank,  208  U.  S.  541,  28  Sup.  Ct. 
346,  52  L.  Ed.  610.  But  the  question  here  is  deeper  than  that.  As  we 
have  seen,  the  Central  Bank  was  chargeable  with  notice  that  Smith, 
Mollohan,  and  Dean  negotiated  the  notes  for  the  purpose  of  raising 
money  for  themselves.  This  design  could  only  be  accomplished  by 
drawing  from  the  Farmers'  Bank  the  amount  which  had  been  credited 
by  the  Central  Bank  to  the  Farmers'  Bank.  That  this  was  the  natural 
and  inevitable  sequence  of  the  transaction  must  have  been  evident  to 
the  officers  of  the  Central  Bank.  It  was  in  this  transaction  that  the 
loss-to  the  Farmers'  Bank  occurred.  This  loss  runs  through  the  entire 
account,  and  the  case  turns  on  the  responsibility  of  the  Central  Bank 
for  it. 

Doubtless  the  officers  of  the  Central  Bank  were  guiltless  of  any 
formed  purpose  to  defraud  the  Farmers'  Bank.  They  no  doubt  ex- 
pected both  banks  to  be  saved  harmless  by  the  payment  of  the  notes 
by  the  makers.  But  when  the  Central  Bank  was  put  on  notice  of  the 
scheme  of  the  officers  of  the  Farmers'  Bank  to  use  its  guaranty  for 
their  individual  benefit  and  entered  into  that  scheme,  the  Central  Bank 
became  party  to  it,  and  took  on  itself,  as  a  participant  in  the  trans- 
action with  notice  of  its  purpose,  all  the  risk  of  resulting  loss  to  the 
Farmers'  Bank  into  whose  affairs  it  unwarrantably  entered  for  the 
benefit  of  its  officers.    The  transaction  must  be  looked  at  in  its  en- 
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tirety  and  the  consequent  loss  must  fall  on  all  the  wrongdoers  severally 
and  jointly,  to  th^  exemption  of  the  Farmers'  Bank,  whose  rights  they 
undertook  to  invade. 

[4]  Where  one  of  two  parties  must  suffer  from  the  fraud  of  a  third 
party,  even  if  both  are  innocent,  the  loss  must  fall  on  him  who  by  his 
imprudence  or  co-operation  enabled  such  third  party  to  commit  the 
fraud.  Western  Union  Cold  Storage  Co.  v.  Bankers'  Natl.  Bank,  176 
111.  260,  52  N.  E.  30;  Western  Union  Tel.  Co.  v.  Schriver,  141  Fed. 
538,  72  C.  C.  A.  596,  4  L.  R.  A.  (N.  S.)  678;  12  Rul.  Cas.  L.  401. 
Attributing  to  Dean,  Mollohan,  and  Smith  full  power  to  manage  the 
credits  of  the  bank  of  which  they  were  officers,  the  instant  they  pro- 
posed a  breach  of  trust  by  using  the  bank's  name  for  their  own  benefit, 
and  the  Central  Bank  accepted  the  proposition.  Dean,  Mollohan,  and 
Smith  were  stripped  of  their  representative  character  and  their  power 
to  bind  the  Farmers'  Bank.  By  its  first  step  taken  in  the  matter  there- 
after the  Central  Bank  tied  itself  to  Smith,  Mollohan,  and  Dean  as 
a  participant  in  their  breach  of  trust.  There  is  a  dead  line  between 
the  area  of  personal  interest  and  the  area  of  official  representation. 
When  the  officers  of  the  Farmers'  Bank  crossed  that  dead  line  to  the 
knowledge  of  the  Central  Bank  they  left  behind  all  power  of  repre- 
sentation. Thereafter  the  Central  Bank  and  the  officers  of  the  Farm- 
ers' Bank  were  jointly  and  severally  responsible  for  any  damage  which 
resulted  to  the  Farmers'  Bank  from  their  unwarranted  dealing  with  its 
credit  and  money. 

Applying  this  rule,  since  the  Central  Bank  had  enabled  Smith,  Mol- 
lohan, and  Dean  to  appropriate  $9,950  of  the  Farmers'  Bank's  money 
by  means  of  an  entry  on  its  books  in  favor  of  the  Farmers'  Bank  for 
that  amount,  it  was  bound  by  that  entry,  and  could  not  afterwards 
discharge  itself  by  charging  to  the  Farmers'  Bank  the  notes  of  Smith 
and  Mollohan  for  which  the  Farmers'  Bank  was  never  liable.  In 
other  words,  Mollohan  having  paid  $2,225  of  the  $9,550,  the  net  loss 
to  the  Farmers'  Bank  was  $7,225  and  interest,  and  this  loss  the  Central 
Bank  must  bear.  It  is  true  that  the  burden  of  showing  the  fraud — 
that  is,  that  the  name  of  the  Farmers'  Bank  was  used  for  the  benefit 
of  Smith,  Mollohan,  and  Dean,  and  that  the  Central  Bank  entered  into 
the  transaction  with  notice  of  that  intention — was  on  the  receiver. 
Rankin  v.  Chase  Bank,  188  U-  S.  557,  23  Sup.  Ct.  372,  47  L,.  Ed. 
594.  But  as  we  have  seen,  the  receiver  discharged  that  burden.  He 
showed  further  that  the  proceeds  of  the  notes  were  misapplied  by  put- 
ting them  to  the  credit  of  Mollohan  and  to  two  trust  companies  at 
Mollohan's  instance.  When  this  proof  was  made,  the  obligation  then 
fell  upon  the  Central  Bank  to  show  that  the  proceeds  of  the  notes  so 
apparently  misapplied  were  actually  used  for  the  benefit  of  the  Farm- 
ers' Bank.  Western  National  Bank  v.  Armstrong,  152  U.  S.  346-351, 
14  Sup.  Ct.  572,  38  L.  Ed.  470.  This  obligation  the  Central  Bank 
failed  to  discharge. 

It  follows  that  in  arriving  at  the  real  balance  due  to  the  Farmers' 
Bank  by  the  Central  Bank,  the  charge  to  the  Farmers'  Bank  of  $7,225 
and  $9/.65,  interest  thereon,  aggregating  $7,322.65,  representing  the 
unpaid  portion  of  the  notes  of  Smith  and  Mollohan,  must  be  canceled. 
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At  and  after  the  time  that  the  Central  Bank  charged  to  the  Farmers' 
Bank  $7,322.65  of  the  principal  and  interest  of  the  Smith  and  Mollo- 
han  notes.  Dean  discounted  at  the  Central  Bank  two  notes,  one  of 
himself  and  one  of  his  brother,  T.  G.  Dean,  each  for  $5,000,  indorsing 
them  in  the  name  of  the  Farmers'  Bank,  as  already  stated.  In  this 
instance,  also,  the  correspondence  and  all  the  circumstances  furnished 
ample  notice  to  the  Central  Bank  that  the  discount  was  for  the  benefit 
of  Dean  and  not  of  the  Farmers'  Bank.  The  discount  seems  however, 
to  have  been  made  for  the  purpose  of  renewing  the  credit  of  the  Farm- 
ers* Bank  on  the  books  of  the  Central  Bank  which  had  disappeared, 
when  the  Mollohan  and  Smith  notes  were  charged,  to  the  extent  of 
$7,322.65,  and  concealing  the  misappropriation  of  the  funds  in  that 
transaction.  The  net  proceeds  were  placed  to  the  credit  of  the  Farm- 
ers' Bank  and  there  is  no  sufficient  evidence  in  the  record  that  Dean 
on  this  occasion  and  on  the  faith  of  these  notes  withdrew  from  the 
Farmers*  Bank  any  funds  for  his  own  use.  These  notes  were  renewed 
from  time  to  time,  the  last  renewal  being  under  the  indorsement  of  the 
First  National  Bank  which  Dean  essayed  to  make  as  vice  president. 
Corresponding  debits  and  credits  were  made  at  the  renewal  of  the 
notes.  This  being  so,  both  the  indorsement  in  the  name  of  Farmers' 
Bank,  and  the  First  National  Bank  on  the  notes,  and  also  the  credits 
given  for  their  net  proceeds,  should  be  canceled.  The  Central  Bank 
having  notice  that  they  were  made  for  the  benefit  of  Dean  and  not 
for  the  benefit  of  the  Farmers'  Bank  or  the  First  National  Bank  can- 
not set  them  up.  The  Farmers'  Bank  and  the  First  National  Bank 
not  having  shown  any  loss  on  account  of  them  cannot  claim  their  pro- 
ceeds in  the  credit  which  they  produced. 

The  evidence  is  too  plain  for  discussion  that  the  Central  Bank  dis- 
counted the  other  note  of  $500  for  Dean  individually  with  knowledge 
that  the  First  National  Bank  was  to  derive  no  benefit  from  it,  and  that 
the  District  Court  was  right  in  refusing  to  charge  it  to  the  First  Na- 
tional Bank.  The  result  is  that  the  decree  of  the  District  Court  should 
be  in  favor  of  P.  E.  Wagner,  receiver,  for  such  balance  as  may 
remain  in  favor  of  the  First  National  Bank,  as  assignee  of  the  Farm- 
ers* Bank,  after  disallowing  the  charge  of  $7,322.65  entered  by  the 
Central  Bank  against  the  Farmers'  Bank  on  September  1,  1911. 

The  decree  of  the  District  Court  is  therefore  reversed. 
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(249  Fed.  162) 

SKINNER,  Collector  of  Internal  Revenue,  y.  UNION  PAC.  COAL  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  23,  1918.) 

No.  4957. 

Internal  Revenub  ^=»7 — ^Income  Tax  on  Cobporations — ^"Aocbdinq"    of- 
Income. 

An  annual  dividend  received  by  a  corporation  on  the  stock  of  anotlier 
corporation  is  subject  to  th%tax  imposed  by  Income  Tax  Act  Oct  3,  1913, 
c.  16,  S  2,  G(a),  3S  Stat  172,  for  the  calendar  year  in  which  it  was  declared 
and  paid,  as  income  *'accniinK"  during  such  year,  although  half  of  ttie 
profits  out  of  which  the  dividend  was  paid  accrued  prior  to  the  passage 
of  said  Income  Tax  Act 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accrue.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;   Robert  E.  Lewis,  Judge. 

Action  by  the  Union  Pacific  Coal  Company  against  Mark  A.  Skin- 
ner, Collector  of  Internal  Revenue.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  with  directions  to  dismiss  com- 
plaint. 

John  A.  Gordon,  Asst  U.  S.  Atty.,  of  Denver,  Colo.  (Harry  B. 
Tedrow,  U.  S.  Atty.,  of  Denver,  Colo.,  on  the  brief),  for  plaintiff  in 
error. 

John  Q.  Dier,  of  Denver,  Colo.  (N.  H.  Loomis,  of  Omaha,  Neb., 
C.  C.  Dorsey,  of  Denver,  Colo.,  and  Henry  W.  Clark,  of  New  York 
City,  on  the  brief),  for  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  AMIDON  and  MUNGER, 
District  Judges." 

AMIDON,  District  Judge.  The  Union  Pacific  Coal  Company 
brought  this  suit  against  the  defendant.  Skinner,  as  collector,  to  recov- 
er a  tax  collected  upon  its  income  for  the  year  1913,  and  paid  by  it 
under  protest. 

The  Union  Pacific  Coal  Company  is  the  owner  of  all  the  capital 
stock  of  the  Superior  Coal  Company.  The  latter,  on  June  18,  1913, 
declared,  and  on  June  19  paid  to  plaintiff,  a  dividend  arising  out  of  the 
profits  of  its  business  for  the  fiscal  year  extending  from  June  30, 
1912,  to  June  30,  1913,  of  50  per  cent.,  amounting  to  $500,000.  In 
March,  1914,  plaintiff  made  its  return  under  the  Income  Tax  Law  for 
the  calendar  year  1913,  but  instead  of  including  in  its  income  the  en- 
tire dividend,  included  only  one  half,  or  $250,000,  stating  that  the  other 
half  was  not  income  of  the  calendar  year  1913,  for  3ie  reason  that 
it  was  earned  by  the  Superior  Coal  Company  during  the  latter  half 
of  the  calendar  year  1912.  The  Commissioner  of  Internal  Rev- 
enue amended  plaintiff's  return,  so  as  to  include  the  $250,000,  and 
levied  a  tax  of  1  per  cent,  thereon.  Plaintiff  paid  the  tax  under 
protest,  and  brought  this  action  to  recover  it  back.  Defendant 
demurred  to  the  complaint  setting  up  the  above  facts.  The  court 
overruled  the  demurrer,  and,  the  defendant  declining  to  answer,  judg- 
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ment  was  entered  against  him  in  the  sum  of  $3,052.30,  to  reverse 
which  he  brings  error. 

The  case  must  be  determined  by  deciding  whether  the  dividend 
constituted  income  of  the  Union  Pacific  Coal  Company  "arising  or 
accruing"  within  the  calendar  year  ending  December  31,  1913.  The 
argument  of  plaintiff  really  comes  to  this :  That  the  dividend  did  not 
accrue  to  it  in  1913,  because  the  profits  of  the  Superior  Coal  Com- 
pany, out  of  which  it  was  paid,  did  not  all  accrue  to  that  company 
from  its  business  during  the  calendar  year  1913,  but  half  of  it  accrued 
in  1912.  This  statement  of  the  question  indicates  its  decision.  The 
Income  Tax  Law  does  not  deal  with  the  period  during  which  a 
corporation  which  pays  a  dividend  accumulates  the  profits  out  of 
which  the  dividend  is  paid.  It  is  concerned  with  the  income  of  the 
corporation  receiving  the  dividend.  Viewed  in  that  light,  the  divi- 
dend accrued  to  the  Union  Pacific  Coal  Company  in  the  year;  1913, 
and  all  of  it  was  taxable.  We  think  annual  dividends,  paid  out  of  the 
profits  of  the  business  of  a  corporation  declaring  the  same,  do  not 
accrue  to  a  stockholder  until  they  are  declared  and  paid  by  the  paying 
corporation.  Until  that  is  done  they  represent  mere  profits  of  the 
corporation  earning  the  same,  and  that  corporation  may,  in  the  exercise 
of  a  proper  discretion,  apply  the  same  as  it  sees  fit.  The  stockholder 
does  not  acquire  any  interest  in  the  fund  until  the  dividend  is  paid. 

Subdivision  (a)  of  subsection  G  of  section  2  of  the  act  (38  Stat.  172) 
provides  that  the  tax  shall  be  levied  "upon  the  entire  net  income  aris- 
ing or  accruing  from  all  sources  during  the  preceding  calendar  year." 
Counsel  urges  that  the  words  "arising  or  accruing"  do  not  mean  the 
same  as  "received."  The  statute  itself  shows  the  contrary,  for  sub- 
division (b)  of  subsection  G  provides  that  the  "net  income  shall  be  as- 
certained by  deducting  from  the  gross  amount  of  the  income  of  such 
corporation  *  *  *  received  within  the  year  from  all  sources"  cer- 
tain specified  allowances.  This  comparison  shows  that  the  net  income 
"arising  or  accruing"  to  the  corporation  is  to  be  ascertained  by  de- 
ducting from  the  gross  income  "received"  by  the  corporation  the 
specified  allowances.  It  follows  necessarily  that  in  the  judgment  of  the 
framers  of  the  act  the  words  "arising  or  accruing"  are  equivalent  to 
the  word  "received."  The  only  question  left,  therefore,  is  whether 
an  annual  cash  dividend  paid  out  of  the  annual  profits  of  a  corporation 
is  income  of  the  stockholder  for  the  year  in  which  he  receives  it  or 
is  to  be  treated  as  his  income  as  the  profits  out  of  which  it  is  paid  are 
accumulated  from  month  to  month  by  the  corporation  which  pays  the 
dividend.  We  have  not  been  cited  to  any  decision  holding  that  a  divi- 
dend is  income  of  the  stockholder  as  fast  as  the  profits  out  of  which  it 
is  paid  are  accumulated  by  the  corporation.  On  the  other  hand,  the 
courts  have  uniformly  held  that  the  stockholder  acquires  no  interest 
whatever  in  such  a  dividend  until  it  is  paid. 

Plaintiff  relies  upon  Lynch  v.  Turrish,  236  Fed.  653,  149  C.  C.  A. 
649.  That  case  is  clearly  distinguishable.  The  corporation  there  in- 
volved was  not  engaged  in  active  business.  It  purchased  in  1903 
timber  land  which  steadily  increased  in  value.  None  of  the  increase, 
however,  occurred  after  March  1,  1913.  The  company  sold  its  land 
in  1913,  and  distributed  money  realized  from  the  sale  ratably  among 
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its  stockholders.  Lynch,  the  collector,  levied  a  tax  upon  Turrish,  one 
of  the  stockholders,  for  that  part  of  the  dividend  paid  by  the  corpora- 
tion which  represented  the  increment  in  the  value  of  its  property. 
The  question  before  the  court  was  whether  this  sum  was  such  a 
"dividend"  as  came  within  the  term  "income"  under  the  income  law- 
This  court  ruled  that  it  was  not;  that  the  division  which  was  made 
among  the  stockholders  was  a  division,  not  of  profits  but  of  the  capi- 
tal of  the  corporation. 

A  case  more  nearly  in  point  for  plaintiff  is  Towne  v.  Eisner,  24S 
U.  S.  418,  38  Sup.  Ct.  158,  62  L.  Ed.  372,  decided  by  the  Supreme 
Court  of  the  United  States  January  7,  1918.  There  a  corporation 
transferred  $1,500,000  from  a  surplus  fund  which  had  been  set  aside 
as  surplus,  before  January  1,  1913,  to  capital  account,  and  then  in  ex- 
change for  this  fund  issued  stock  for  a  like  amount,  and  distributed  the 
same  ^s  stock  dividends  to  stockholders  of  record  December  26  of 
that  year.  The  collector  levied  a  tax  upon  the  plaintiff,  who  received 
a  stock  dividend  of  this  character,  the  same  as  if  it  had  been  an  ordi- 
nary annual  cash  dividend.  The  Supreme  Court  ruled  that  under  the 
facts  of  that  case  the  fund  which  was  distributed  was  capital,  and  not 
income.    The  court  says: 

"We  cannot  doubt  that  the  dividend  was  capital  as  well  for  the  purposes 
of  the  Income  Tax  Law  as  for  distribution  between  tenant  for  life  and  re- 
mainderman. ♦  ♦  ♦  What  has  happened  Is  that  the  plalntllTs  old  cer- 
tificates have  been  split  up  in  effect  and  have  diminished  in  value  to  the 
extent  of  the  value  of  the  new." 

The  entire  reasoning  of  the  opinion  rests  upon  that  ground. 

As  pointed  out  by  Judge  Sanborn  in  the  Turrish  Case,  236  Fed. 
660,  149  C.  C.  A.  649,  and  by  the  Sixth  Circuit  in  Doyle  v.  Mitchell 
Bros.  Co.,  235  Fed.  686,  687,  688,  149  C.  C.  A.  106,  L.  R.  A.  1917E. 
568,  the  distinction  running  through  all  the  cases  is  this :  Is  the  fund 
paid  to  the  stockholder  a  division  of  profits  earned  by  the  corpora- 
tion, or  a  division  of  its  capital?  If  the  former,  it  is  income;  if  the 
latter,  it  is  not  income,  but  a  partition  of  property  or  capital.  By 
conceding,  as  plaintiff  does,  that  half  of  its  dividend  was  income, 
plaintiff  puts  itself  out  of  court,  for  the  concession  is  an  admission 
that  the  entire  dividend  was  income,  and  not  capital. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  complaint. 
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049  Fed.  155) 

In  re  DUNCAN. 

(Clrcnlt  Court  of  Appeals,  Fourth  Circuit    February  8,  1918.) 

No.  1609. 

IUndamts  ^=»4(1) — Grounds — Remedy  by  Appeal. 

A  writ  of  mandamus  will  not  be  granted  to  require  a  District  Judge  to 
correct  alleged  errors  occurring  on  the  trial  of  a  cause,  where  they  can 
be  brought  up  for  review  by  appeal. 

In  the  matter  of  the  application  of  Cloyd  H.  Duncan  for  leave  to  file 
a  petition  for  a  writ  of  mandamus,  directed  to  Hon.  Alston  G.  Day- 
ton, District  Judge  of  the  United  States  for  the  Northern  District  of 
West  Virginia.    Denied. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

Cloyd  H.  Duncan,  in  pro.  per. 

PRITCHARD,  Circuit  Judge.  In  the  above-entitled  matter  Cloyd 
H.  Duncan,  complainant  in  tfie  court  below,  presents  a  petition  in 
which  he  states  that  his  attorney  is  not  a  member  of  the  bar  of  this 
court  The  petitioner  seeks  to  have  this  court  issue  an  alternative  writ 
of  mandamus,  directing  the  District  Judge  for  the  Northern  District 
of  West  Virginia  to  correct  alleged  errors  at  law  in  the  trial  of  a  cause. 
The  questions  which  petitioner  seeks  to  have  us  pass  upon  can  be  con- 
sidered by  this  court  if  the  cause  should  be  brought  here  on  appeal, 
provided  such  questions  are  raised  by  a  proper  assignment  of  error. 

No  ground  is  stated  for  interfering  with  the  District  Judge  in  the  dis- 
diarge  of  his  duties  upon  the  showing  made.  Therefore  the  applica- 
tion for  leave  to  file  a  petition  for  a  writ  of  mandamus  is  denied. 


(249  Fed.  155) 

DIAMOND  PATENT  CO.  v.  WEBSTER  BROS. 

SAME  V.  MURRAY  et  aL 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit.     February  18,  1918.) 

No.  2907. 

L  Patents  ^=»328 — Infbingement — Glass  Showcase, 

The  Weber  patent,  No.  801,944,  for  a  glass  showcase  having  the  plates 
separated  by  a  cushion  of  felt  or  other  elastic  material  to  prevent  the 
vibration  of  one  plate  from  being  Imparted  to  the  conjoining  plate,  held 
not  infringed. 
2.  WoBDs  AN«D  Phrases — "Plastic" — ••Elastic.'* 

The  words  **plastic"  and  "elastic"  have  entirely  different  meanings. 
*Tlastic"  applies  to  a  substance  capable  of  being  molded  and  pressed  into 
form,  while  **elastlc**  applies  to  a  substance  having  the  property  of  re- 
turning or  springing  back  to  its  original  form  after  being  disarranged  by 
pressure  or  applied  force. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  Series, 
Elastic;    Second  Series,  Plastic] 
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3.  Patents  ^=»324(5) — Sun  fob  Infbingement — Review  ow  Appeal, 

Where  the  trial  court,  in  an  infringement  suit,  has  had  the  advantage 
.    of  examining  the  alleged  infringing  article,  an  appellate  court,  without 
such  advantage,  will  not  disturb  the  conclusion  reached,  unless  clearly 
against  the  weight  of  the  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Oscar  A.  Trippet, 
Judge. 

Suits  in  equity  by  the  Diamond  Patent  Company  against  Webster 
Bros.,  a  corporation,  and  against  C.  F.  Murray  and  others.  Decrees 
for  defendants,  and  complainant  appeals.     Affirmed. 

J.  J.  Scrivner,  of  San  Francisco,  Cal.,  and  George  E.  Harpham,  of 
Los  Angeles,  Cal.,  for  appellant. 

M.  G.  Gallaher,  of  Fresno,  Cal.,  for  appellees. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  These  cases  were  consolidated  in 
the  court  below  for  trial.  Both  are  for  injunction,  one  to  restrain  the 
manufacture  and  the  other  the  use  of  a  patented  invention.  The 
question  presented  is  one  of  infringement.  The  patent  pertains  to 
glass  showcases,  and  consists  in  the  means  of  fastening  one  glass 
surface  to  another  by  use  of  an  elastic  substance,  composition,  or  con- 
trivance, so  as  to  prevent  breakage  through  communication  of  vibra- 
tion of  the  glass  plates.  The  conception  is  the  insertion  of  a  felt  strip 
between  the  glass  surfaces,  bound  thereto  by  cement  applied  to  both 
sides  of  the  felt,  of  such  consistency  and  adaptability  that  it  does 
not  permeate  the  felt,  forming  a  skin  upon  either  side,  thus  produc- 
ing a  cushion  having  an  elastic  or  resilient  property,  which  serves  to 
absorb  vibration  of  the  plates,  and  prevents  its  communication  from 
one  to  another,  and  likewise  breakage  of  the  plates  themselves.  It  is 
unnecessary  to  pursue  the  details  of  the  invention  further.  A  par- 
ticular description  of  it  may  be  had  by  reference  to  Diamond  Patent 
Co.  V.  S.  E.  Carr  Co.,  217  Fed.  400,  133  C.  C.  A.  310. 

[1]  The  claims  are  two  in  number,  and  are  as  follows: 

"1.  A  structure  comprising  a  pluraUty  of  glass  plates,  the  edges  of  which 
are  spaced  from  the  adjacent  plates,  a  felt  cushion  tilling  the  space  between 
the  adjoining  plates,  the  plates  being  cemented  to  the  felt,  each  plate  being 
adapted  to  freely  vibrate  in  its  natural  plane  of  vibration,  and  prevented  by 
the  felt  cushion  from  imparting  its  vibration  to  the  adjacent  plates. 

**2.  A  structure  comprising  a  plurality  of  glass  plates,  an  uncontined  edge 
of  one  plate  nearly  but  not  quite  meeting  another  plate  also  with  uncontined 
adjacent  edge,  an  elastic  material  filling  the  space  thus  existing  between  the 
nearest  adjacent  surfaces  of  the  plates,  said  plates  being  attached  to  the 
elastic  material,  whereby  the  plates  by  reason  of  their  unconflnfd  edges  and 
the  intervening  elastic  material  can  each  vibrate  or  move  in  any  direction  in- 
dependently." 

The  important  feature  of  claim  1,  so  far  as  it  pertains  to  the  present 
controversy,  is  the  felt  cushion  filling  the  space  between  the  adjoining 
plates,  and  so  adapted  as  to  prevent  the  vibration  of  one  plate  from 
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being  imparted  to  the  conjoining  plate.  The  distinguishing  feature 
of  chim  2  is  that  an  elastic  material  for  filling  the  space  is  substituted 
for  the  felt  and  its  combination.  There  is  testimony  in  the  record 
tending  to  show  that  plaintiff  has  a  compound  of  ground  felt,  com- 
bined with  a  special  quality  of  cement,  that  has  and  retains  the  prop- 
erty of  elasticity  or  resiliency,  which  absorbs  vibration  in  the  same 
way  as  the  felt  contrivance,  thus  forming  a  like  cushion  between  the 
surface  contact  of  the  glass  plates.  It  is  claimed  for  this  compound 
that  it  comes  within  the  scope  of  the  second  claim,  but,  whether  it  does 
or  not,  the  present  controversy  must  be  determined  solely  upon  the 
evidence  adduced  at  the  trial. 

[2]  The  witnesses  for  plaintiff,  namely,  Fred  Weber,  the  patentee, 
and  James  P.  Shaffer,  have  applied  certain  tests  to  glass  showcases, 
manufactured  by  one  of  the  defendants  and  now  being  used  by  the 
other,  which  they  seem  to  think  prove  that  the  composition  used  in 
these  showcases  to  unite  the  glass  plates  at  their  surface  bearings 
possesses  the  same  property  of  elasticity  and  resiliency  as  the  invention 
of  Weber,  now  the  property  of  plaintiff.  One  of  tne  tests  consisted 
in  inserting  a  knife  blade  or  some  sharp  instrument  between  the  plates, 
thus  penetrating  the  compound  for  uniting  the  plates ;  and  it  is  as- 
serted that  the  compound  was  found  to  be  soft,  or  plastic,  and  yield- 
ing, and  to  possess  elasticity  and  resiliency,  thus  performing  the  same 
function  as  the  Weber  invention.  These  witnesses,  however,  confuse 
the  terms  "plastic**  and  "elastic,"  which  do  not  mean  the  same  thing 
at  all.  "Plastic"  applies  to  a  substance  capable  of  being  molded  and 
pressed  into  form,  while  "elastic"  applies  to  a  substance  having  the 
property  of  returning  or  springing  back  to  its  original  form,  after  be- 
ing disarranged  by  pressure  or  applied  force.  The  former  becomes 
dead  matter  as  its  form  is  changed,  while  the  other  has  the  property 
of  resuming  its  natural  shape.  The  latter  has  resiliency ;  the  other 
has  not.  Ajiother  test  was  to  observe  whether  the  compound  would 
yield  under  pressure.  If  it  did,  the  witnesses  seemed  to  think  that  it 
was  plastic  or  elastic,  without  distinction  as  to  the  signification  of  the 
terms. 

Upon  the  other  hand,  defendants  produced  evidence  to  the  effect 
that  the  substance  used  for  uniting  the  glass  plates  in  some  of  the  cases 
consisted  in  the  combination  of  a  very  narrow  strip  of  felt  with  a 
cement  that  permeated  the  felt  and  overlaid  the  edges,  and,  when  ap- 
plied, became  hard  and  practically  homogeneous,  thus  destroying  the 
resiUency  of  the  felt.  In  other  cases,  the  substance  used  was  cement 
alone,  which  soon  became  rigid  after  use,  and  was  without  elasticity 
or  resiliency.  It  was  further  claimed  for  the  defendants  that  elasticity 
in  the  substance  used  for  uniting  the  plates  was  of  no  advantage  in 
preventing  breakage,  and  that  a  substance  which,  while  plastic  when 
applied,  became  rigid  when  in  place,  was  useful  in  the  art,  and  was 
not  attended  with  breakage  of  the  glass  after  use.  Tests  were  made 
by  defendants'  witnesses,  who  claim  to  have  found  that,  while  some 
of  the  substance  used  in  the  showcases  was  plastic  and  yielding,  yet 
it  was  not  elastic.  Some  of  it,  they  say,  was  rigid  and  unyielding.  The 
trial  judge,  however,  with  all  the  evidence  before  him,  personally 
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inspected  the  showcases,  and  eventually  denied  the  plaintiff's  conten- 
tion. While  he  rendered  neither  oral  nor  written  opinion,  he  gave  a 
decree  dismissing  the  complaints.  From  all  this  we  must  presume 
that  the  court  was  of  the  opinion  that  the  substance  used  in  these  show- 
cases for  uniting  the  glass  plates  did  not  infringe  the  plaintiflF's  pat- 
ent, thus  deciding  the  fact  in  issue. 

[3]  In  such  a  case,  the  trial  court  having  the  advantage  of  seeing 
and  especially  examining  the  material  which  it  is  claimed  infringes, 
an  appellate  court,  without  such  advantage,  will  not  disturb  the  con- 
clusion reached,  unless  it  appears  clearly  that  the  finding  is  against 
the  obvious  weight  of  the  testimony. 

We  find  no  reason  for  disturbing  the  decree,  and  therefore  affirm  it. 


(248  Fed.   158) 

FULLER  et  al.  v.  REED  et  al. 

(Clrcnlt  CJourt  of  Appeals,  First  Circuit    Jane  16,  1917.) 

No.  1209. 

1.  Appeal  and  Ebbob  ^=»1009(1)— Review — Finding  of  Fact. 

Where  the  witnesses  appeared  before  the  judge  of  the  lower  court,  a 
finding  of  fact  in  an  equity  suit  will  not  be  disturbed  on  appeal,  unless  It 
clearly  appears  to  be  wrong,  because  of  the  superior  opportunity  of  the 
lower  court  to  determine  the  question  of  the  witnesses'  crediblll^. 

2.  Patents  ^=»200 — Canceixation  of  Assignment — Evidence — Sufficiency. 

In  a  suit  to  avoid  an  assignment  of  a  patent  on  the  ground  of  fraud, 
evidence  held  insufficient  to  establish  the  alleged  fraud. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Frederic  Dodge,  Judge. 

Bill  by  Charles  D.  Fuller  and  others  against  Philip  L.  Reed  and 
others.  From  a  decree  dismissing  the  bill  (229  Fed.  737),  complain- 
ants appeal.    Decree  affirmed. 

Thomdike  Saunders,  of  New  York  City,  for  appellants. 
Philip  C.  Peck,  of  New  York  City  (J.  Sidney  Stone,  of  Boston, 
Mass.,  on  the  brief),  for  appellees. 

Before  BINGHAM,  Circuit  Judge,  and  ALDRICH  and  MOR- 
TON, District  Judges. 

.MORTON,  District  Judge.  [1]  The  misrepresentations  relied  on 
by  the  complainant  to  avoid  the  assignment  from  Thurston  are  alleged 
to  have  been  made  orally  by  Calder  to  Thurston  at  the  interview  be- 
tween them.  The  only  persons  in  a  position  to  testify  to  what  then  oc- 
curred were  Thurston,  Calder,  and  Thurston's  niece,  Rose  Thurston. 
All  three  were  examined  and  cross-examined  before  the  learned  judge 
who  heard  the  case  in  the  District  Court.  The  only  substantial  question 
before  us  is  whether  his  refusal  to  accept  the  testimony  of  Thurston 
and  Rose  Thurston  (which  in  the  vital  parts  was  contradicted  by 
Calder),  as  establishing  fraud,  was  erroneous.  He  had  so  much  better 
opportunity  than  this  court  to  judge  correctly  the  accuracy  and  credi- 
bility of  the  various  witnesses  that,  on  familiar  and  established  prin- 
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dples,  his  conclusions  will  not  be  disturbed  unless  they  are  clearly 
wrong.  Trujillo  &  Mercado  v.  Rodriguez,  233  Fed.  208,  212,  147 
C.  C.  A.  214  (C.  C.  A.  1st  Cir.). 

[2]  Thurston  was,  when  he  testified,  nearly  80  years  old,  and  of 
greatly  impaired  health.  His  appearance  and  manner  on  the  stand 
were  obviously  of  unusual  importance  in  considering  his  testimony. 
Rose  Thurston  does  not  claim  to  have  been  a  participant  in  the  con- 
versation between  her  uncle  and  Calder;  she  had  no  pecuniary  inter- 
est in  the  matter  under  discussion,  and  was  not  familiar  with  it ;  she 
was  admittedly  out  of  the  rocwn  part  of  the  time ;  and  her  attention 
was  not  sharply  recalled  to  the  talk  until  almost  2  years  after  it 
occurred.  The  difficulties  which  actual  participants  in  a  conversation 
experience  in  correctly  restating  it  after  a  considerable  lapse  of  time 
is  well  known.  The  difficulty  and  uncertainty  are  greatly  increased 
in  the  case  of  a  person  not  directly  interested,  not  participating,  and 
not  continuously  present  during  the  whole  talk.  There  were  important 
differences  between  the  account  given  by  Thurston  and  his  niece  of 
the  interview  between  him  and  Calder,  and  that  given  by  Calder. 
The  opinion  of  the  learned  judge  in  the  District  Court  shows  that  he 
considered  the  testimony  with  the  most  painstaking  care  and  was 
not  satisfied  that  material  and  fraudulent  misrepresentations  were 
made  by  Calder, 

We  cannot  say  that  he  was  clearly  wrong  in  so  deciding.  While 
several  things  suggest  that  Calder's  testimony  ought  to  be  received, 
as  it  was  received,  with  caution  and  with  sharp  scrutiny,  there  are 
circumstances  which  tend  to  disprove  the  complainant's  assertions  of 
fraud.  The  most  important  ones  are  noticed  in  the  opinion  of  the  Dis- 
trict Court.  Moreover,  the  alleged  misrepresentation  that  "Calder 
came  from  Fuller,"  or  "was  sent  by  Fuller"  (which  is  the  one  now 
principally  relied  on  in  argument  by  the  complainant),  does  not  touch 
either  the  value  of  the  patent,  or  the  consideration  paid  therefor ;  in 
other  words,  it  did  not  directly  enter  into  the  bargain  which  Thurston 
made.  There  is  no  evidence,  and  indeed  it  is  not  claimed,  that  Calder 
represented  himself  as  the  agent  of  Fuller.  Thurston  admittedly 
understood  which  patent  he  was  selling,  and  received  the  full  agreed 
price. 

The  alleged  misrepresentations  by  Calder  as  to  the  length  of  time 
which  the  patent  had  to  run  were  disposed  of  by  the  trial  judge's 
finding  that  a  copy  of  it  was  shown  to  Thurston  at  the  interview — a 
finding  which  is  by  no  means  so  plainly  erroneous  that  we  can  reject 
or  disregard  it.  The  remaining  misrepresentations  charged  by  the 
complainant  relate,  speaking  generally,  to  alleged  statements  by 
Calder  bearing  on  Thurston's  right  to  assign  the  patent,  and  are  ade- 
quately dealt  with  in  the  opinion  of  the  District  Court. 

Undoubtedly,  the  aged  and  infirm  inventor  was  no  fair  match  in 
trading  for  an  experienced  and  able  negotiator  in  the  prime  of  life. 
But  superior  strength  and  ability  do  not  imply  dishonesty,  and  the  bill 
is  founded  on  fraud.  It  does  not  allege  either  that  Thurston  was  men- 
tally incapable,  or  that  he  was  coerced  or  unduly  influenced  by  Calder ; 
the  evidence  would  not  sustain  such  allegations  if  made.  This  aspect 
of  the  case  received  careful  and  considerate  attention  from  the  trial 
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judge.  If  Thurston  had  been  Calder's  equal  in  health  and  ability, 
the  claim  that  he  had  been  defrauded  would,  upon  the  evidence  before 
us,  be  so  obviously  unfounded  as  to  require  little  discussion.  Upon 
this  phase  of  the  case,  and  also  upon  the  question  of  gross  inadequacy 
of  price,  we  agree  with  the  opinion  of  the  District  Court 
The  decree  dismissing  the  bill  is  affirmed,  with  costs  to  the  appellees. 
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(249  Fed.  177) 

SEEGMILLER  v.  DAY. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    January  2,  19ia) 

No.  247a 

1  BA5KRUPTCT    «=s>293(l)— COUBTS    OF    BaNKBUPTCT— JUBISDICTION    OF    PLE- 

5ABY  Suits  by  Tbusteb. 

A  suit  by  the  trustee  of  a  bankrupt  corporation  to  recover  unearned 
dividends  Illegally  paid  to  defendant  as  a  stockholder  from  the  capital 
of  the  corporation  when  Insolvent,  some  within  four  months  prior  to  the 
bankruptcy  and  some  previous  to  that  time,  is  within  the  Jurisdiction  of 
a  court  of  bankruptcy,  under  Bankruptcy  Act  July  1,  1808»  a  541,  S§  60b, 
70e,  30  Stat.  562,  565,  as  amended,  respectively,  by  Act  June  25,  1910,  c. 
412,  S  11.  36  Stat  842,  and  Act  Feb.  6. 1903,  c.  487. 1 16,  32  Stat  800  (Ck>mp. 
St  1916,  H  9644,  9654). 
2.  Bahkbuptcy  <$=s»293(4) — Suits  by  Tbubteb — Jubisdiction — ••Consent." 

The  filing  of  an  answer  to  the  merits  by  the  defendant  in  a  plenary 
action  by  a  trustee  brought  in  a  District  CJourt  without  objection  to  the 
Jurisdiction  of  the  court  held  to  amoimt  to  a  consent  to  such  jurlsdlctloa 
within  Bankruptcy  Act  I  23b  (Comp.  St  1916,  S  9607). 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Consent] 
Z,  Bahkbuptcy  ^=s>145(1) — Corporations— Statutory  Liabiutt  of  Dibxc- 
TOBS— Enforcement  by  Truster. 

Under  Kurd's  Rev.  St  111.  1915-16,  c.  32,  |  19,  which  provides  that 
directors  of  a  corporation,  who  declare  and  pay  any  dividend  when  the 
corporatiwi  Is  Insolvent  "shall  be  Jointly  and  severally  liable  for  all 
debts  of  such  corporation  then  existing,  and  for  all  that  shall  thereafter 
be  contracted  while  they  shall  respectively  continue  in  office,"  the  liabili- 
ty so  created  is  personal  to  the  creditors,  one  which  cannot  be  Invoked  by 
the  corporation,  does  not  become  an  asset  of  Its  estate  In  bankruptcy,  and 
is  not  enforceable  by  its  trustee. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Edwin  C.  Day,  trustee  in  bankruptcy  of  the  Chica- 
go Folding  Box  Company,  against  Charles  H.  Seegmiller.  Decree  for 
complainant,  and  defendant  appeals.  Affirmed  in  part,  and  reversed 
in  part. 

The  trustee  of  the  bankrupt  corporation  filed  a  plenary  bill  in  equity  against 
appellant  and  another,  alleging  they  were  directors  of  the  corporation,  that 
while  the  corporation  was  Insolvent  these  directors  declared  and  paid  divi- 
dends in  reduction  of  the  capital  stock  of  the  corporation,  a  large  amount  of 
which  dividends  are  alleged  to  have  been  paid  to  themselves  as  dividends  upon 
their  own  stock ;  appellant  being  charged  with  having  so  secured  |8,232.^  of 
roch  dividends  prior  to  four  months  before  the  bankruptcy,  and  $1,156  within 
TOdi  four  months.  They  were  also  charged  with  being  the  holders  of  certain 
corporate  stock  for  which  they  had  not  paid.  The  relief  in  the  bill  demanded 
ot  appellant  is  **that  said  pretended  dividends  be  decreed  to  have  been  de- 
clared in  fraud  upon  the  creditors  and  upon  your  orator  herein,  and  that  the 
«ald  C.  H.  Seegmiller  be  ordered  to  repay  to  your  orator  the  $1,156  taken 
within  four  months  of  bankruptcy,  and  the  $8,232.84  taken  within  one  year 
and  a  half  prior  to  bankruptcy,  and  $6,300  as  unpaid  subscription  to  the 
capital  stock,"  and  such  other  relief  as  the  nature  of  the  case  may  require 
and  the  court  deem  proper.  Detailed  answer  was  filed,  wherein  it  was  denied 
that  dividends  were  paid  while  the  company  was  insolvent,  and  as  to  the  al- 
leged unpaid  stock  subscription  it  was  stated  that  it  was  paid  through  a  divi- 
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dend  declared  and  paid  on  other  of  appellant's  stock,  and  that  tf  the  sa\>- 
scrlptlon  was  not  properly  so  paid  appellant  is  prepared  to  surrender  the  stock* 
The  cause  was  heard  and  decree  was  entered,  in  wliich  it  was  found  tba.t 
the  evidence  sustained  the  allegations  of  the  bill ;  thU  appellant  was  a  stock- 
holder  and  director,  and  that  while  the  corporation  was  Insolvent  he  declared 
and  paid  dividends,  himself  receiving  by  way  of  such  dividends  the  sum  at 
$9,046.51 ;  that  he  was  a  subscriber  to  63  shares,  of  $100  par  value,  of  Oie 
capital  stock,  for  which  he  had  paid  nothing;  and  that  by  reason  of  tbe 
declaration  and  payment  of  dividends  in  reduction  of  capital  stock  appellant 
became  liable  under  section  19,  chapter  32,  of  the  Revised  Statutes  of  Illinois, 
for  all  of  the  debts  of  the  corporation  then  existing  or  thereafter  created 
while  he  remained  in  office  as  director,  and  found  the  total  amount  of  sudi 
debts  to  be  $79,853.72.  And  the  court  decreed  that  the  trustee  recover  from 
appellant  the  sum  of  $9,046.51  as  dividends  thus  improperly  received  by  him, 
and  the  further  siun  of  $6,300  for  his  unpaid  stock  subscription,  and  the  fur- 
ther sum  of  $64,507.21  to  pay  the  balance  of  the  debts  of  the  corporation  for 
which  he  became  liable  as  aforesaid  under  section  19,  chapter  32,  of  the  Re- 
vised Statutes  of  Illinois  for  his  having  while  a  director  assented  to  the  decla- 
ration of  and  paid  dividends,  while  the  corporation  was  insolvent  There  was 
a  further  finding  that  the  trustee  recover  from  the  defendants  jointly  and 
severally  $79,853.72  as  the  total  amount  of  such  debts,  which  includes  the 
amounts  severally  found  due  from  each  of  the  defendants  and  decreed  to  be 
paid  by  them. 

William  Slack,  of  Chicago,  111.,  for  appellant.  Adams,  Follansbee, 
Hawlev  &  Shorey,  of  Chicago,  HI.  (Mitchell  D.  Follansbee  and  Robert 
W.  Schupp,  both  of  Chicago,  111.,  of  counsel),  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Qrcuit  Judge  (after  stating  the  facts  as  above).  [  1  ] 
No  other  ground  for  federal  jurisdiction  appears  than  such  as  arises 
under  the  Bankruptcy  Act,  and  it  is  maintained  for  appellant  that 
the  District  Court  did  not  have  jurisdiction  of  the  action.  Section  23b 
of  the  Bankruptcy  Act,  as  amended  by  Act  June  25,  1910,  c.  412,  §  7, 
provides : 

''Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts 
where  the  bankrupt,  whose  estate  is  being  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been 
instituted,  unless  by  consent  of  the  proposed  defendant,  except  suits  for  tbe 
recovery  of  property  imder  section  sixty,  subdivision  b;  section  sixty-seven, 
subdivision  e;   and  section  seventy,  subdivision  e." 

So  much  of  the  recovery  in  the  decree  as  represents  what  was  wrong- 
fully paid  to  appellant  within  four  months  of  the  bankruptcy  was  re- 
coverable by  the  trustee  under  section  60b,  and  such  of  it  as  represents 
what  he  so  received  prior  to  the  four  months'  period  was  recoverable 
under  section  70e,  both  of  which  sections  are  excepted  from  the  op- 
eration of  the  quoted  section.  Both  section  60b  and  section  70e  provide 
that  in  actions  brought  thereunder  the  bankruptcy  court  shall  have  con- 
current jurisdiction  with  state  court. 

[2]  But  as  to  these  items  of  the  recovery,  as  well  as  that  of  the 
unpaid  stock  subscription,  we  are  of  opinion  that,  under  the  circum- 
stances here  appearing,  that  part  of  section  23b  providing  for  juris- 
diction of  the  bankrupt  court  through  the  consent  of  the  proposed 
defendant  is  here  effective  to  confer  jurisdiction  on  the  federal  court 
As  to  these  items  the  bill  fully  informed  appellant,  and  he  filed  full 
and  specific  answer  to  these  charges,  without  suggestion  of  objection 
on  his  part  to  the  jurisdiction  of  the  bankruptcy  court  to  hear  and  de- 
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termine  those  issues.  The  record  disclosing  no  objection  to  the  juris- 
diction, but,  on  the  contrary,  showing  active  participation  by  appellsint 
throu^  full  answer  upon  the  merits,  appellant's  consent  to  the  juris- 
diction of  the  District  Court,  so  far  as  his  consent  may  have  been 
necessary,  thus  sufficiently  appears. 

[3]  Respecting  that  part  of  the  decree  against  appellant  which  is 
predicated  upon  his  alleged  liability  for  the  corporation's  debts  through 
declaring  and  paying  dividends  while  the  corporation  was  insolvent, 
a  different  question  is  presented.  If,  notwithstanding  appellant's  very 
plausible  contention  that  recovery  for  corporate  debts  imder  the  pro- 
visions of  section  19,  chapter  3i,  is  wholly  without  and  beyond  the 
scope  and  purpose  of  the  action,  it  be  assumed  that  the  bill  is  sufficient 
m  this  respect  to  sustain  that  part  of  the  decree  predicated  thereon; 
and  if  it  be  further  assumed,  contrary  to  appellant's  earnest  insistence, 
that  as  to  this  subject-matter  the  jurisdiction  of  the  bankruptcy  court 
may  be  and  was  conferred  by  consent  of  appellant  as  provided  in  sec- 
tion 23b,  yet  is  this  liability  in  any  event  one  to  which  the  trustee  suc- 
ceeded, and  enforceable  by  him?  It  arises  solely  imder  the  Illinois 
statute,  which  is: 

"If  the  directors  or  other  officers  or  agents  of  any  stock  corporation  shall 
declare  and  pay  any  dividend  when  sudi  corporation  Is  Insolvent,  or  any  divi- 
dend the  payment  of  which  would  render  It  Insolvent,  or  which  would  diminish 
the  amount  of  Its  capital  stock,  all  directors,  officers  or  agents  assenting 
thereto  shall  be  Jointly  and  severally  liable  for  all  the  debts  of  such  corpora- 
tion then  existing,  and  for  all  that  shall  thereafter  be  contracted,  whUe  they 
8ludl  respectively  continue  in  office." 

Many  of  the  states  have  statutes  more  or  less  similar,  but  it  seems 
most  of  them  have  provisions  limiting  the  gross  liability  for  such 
transgression  of  the  directors  to  the  amount  of  dividends  so  declared 
and  paid.  In  some  the  statute  gives  the  right  of  action  to  the  corpora- 
tion and  to  its  creditors.  In  others,  as  in  Illinois,  it  is  not  stated  to 
whom  the  right  of  action  is  given,  except  as  this  must  be  inferred  from 
the  provision  itself.  The  adjudications  on  such  statutes  are  singular- 
ly few,  and  on  the  Illinois  statute  we  find  practically  none.  Thomp- 
son, Corporations  (2d  Ed.)  §  1372,  says : 

''Under  these  statutes  almost  without  exception  the  UablUty  Imposed  Is  to 
the  creditor.  ♦  ♦  ♦  Under  all  such  statutes  It  Is  a  self-evident  proposition 
that  the  party  in  whose  favor  the  liability  Is  Imposed  has  the  right  of  action 
to  enforce  It.  ♦  ♦  ♦  Whether  a  receiver  can  maintain  an  action,  must  de- 
pend in  the  main  on  the  terms  of  the  particular  statute.  If  the  statute  makes 
the  penalty  a  debt  due  to  the  corporation  for  a  breach  of  duty  on  the  part  oil 
the  directors  toward  the  cori)oratlon,  then  It  Is  clear  that  the  receiver  who 
snceeeds  to  the  right  of  the  corporation  can  maintain  the  action.  The  real  test 
as  to  this  right  to  sue,  would  probably  depend  on  the  question  whether  the 
penalty  Is  made  by  the  statute  a  part  of  the  corporate  assets,  which  It  is  the 
duty  of  the  receiver  to  collect  and  distribute  ratably  among  all  the  creditors, 
or  whether  the  penalty  Is  made  a  debt  due  from,  the  directors  jointly  or  sev- 
erally to  any  creditor  of  the  corporation." 

And  in  section  1369: 

"Where  the  directors  are  made  Jointly  and  severally  liable  sudi  liability 
is  not  an  asset  of  the  corporation  to  be  collected  and  marshaled  between  the 
creditors.** 
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In  1  Loveland,  Bankruptcy,  it  is  stated  (section  393) : 

"The  right  to  enforce  a  statutory  liability  against  an  officer,  director,  or 
stockholder  of  a  bankrupt  corporation  does  not  pass  to  its  trustee  in  bankruptcy. 
The  trustee  is  not  entitled  to  maintain  a  suit  to  enforce  such  liability  in  a 
state  or  federal  court.  The  reason  for  this  is  that  such  liability  is  not  a  part 
of  the  estate  of  the  corporation.  By  virtue  of  statutes  of  this  character  tlie 
officers,  directors,  or  stockholders,  or  some  of  them,  become,  as  it  were,  sure- 
ties for  the  debts  of  the  corporation  to  the  extent  provided  by  the  statute  It 
is  in  the  nature  of  a  security  to  which  a  creditor  may  resort  if  the  corporation 
does  not  pay  its  debts.    The  corporation  could  not  enforce  this  liability.'* 

Remington,  Bankruptcy  (2d  Ed.)  §  478,  says: 

"A  statutory  secondary  liability  of  directors  and  stockholders  is  not  an  asset 
of  the  corporation;  and  such  liability  is  not  enforceable  by  the  trustee  in 
bankruptcy." 

The  words  of  the  statute  "jointly  and  severally  liable  for  all  of  the 
debts  of  such  corporation"  clearly  imply  a  liability  to  the  creditors 
to  whom  such  debts  are  owing.  Similar  words  in  the  Vermont  statute 
were  so  construed  in  Hilliard  v.  Lyman  et  al.  (C.  C.)  138  Fed.  469, 
where  the  court  said : 

*'The  liability  for  a  debt  must  be  a  liability  to  the  creditor,  and  the  avails 
of  the  Uabllity  would  not  be  assets  of  the  corporation." 

And  its  following  further  language  is  even  more  applicable  to  the 
Illinois  statute  than  that  of  Vermont : 

''There  is  no  limit  to  liability  upwards,  but  it  extends  as  far  as  the  assent 
goes,  and  no  creditor  would  have  any  right  to  or  interest  in  any  recovery  by 
another,  as  there  would  or  might  be  if  there  was  a  limit  to  the  amount  that 
could  be  recovered  by  all.  Each  creditor  must  recover  only  upon  the  assent  of 
each  director  to  the  indebtedness  to  him.  in  excess,  and  what  is  so  recovered  be- 
longs to  that  creditor  only,  and  there  could  be  no  marslialing  between  these 
more  than  between  any  creditors  of  a  comm(Hi  d^tor." 

In  the  earlier  case  of  In  re  Crystal  Spring  Bottling  Co.  (D.  C.)  96 
Fed.  945,  that  same  court,  referring  to  the  statutory  liability  of  direc- 
tors for  corporate  debts,  said: 

*The  creditor  is  not  obliged  to  exhaust  that  remedy ;  nor  has  the  corpora- 
tion, or  the  trustee  of  it  in  bankruptcy,  any  right  to  pursue  it  It  is  not  an 
asset  of  the  corporation,  but  security  for  the  creditors,  who  may  foUow  it  or 
not,  at  their  pleasure,  with  aU  other  securities,  tiU  they  are  paid  in  fulL" 

In  Re  Beachy  &  Co.  (D.  C.)  170  Fed.  825,  the  court,  commenting 
on  the  Illinois  statute  making  directors  liable  for  consenting  to  in- 
debtedness beyond  the  capital  stock,  said: 

"It  seems  clear,  therefore,  that  this  statutory  cause  of  action  belongs  ex- 
clusively to  the  creditors.  It  is  a  secondary  security  which  is  not  an  asset 
of  the  estate  and  does  not  pass  to  the  trustee.  Such  a  claim  may  be  enforced 
by  the  creditor  in  any  court  having  jurisdiction,  quite  independently  of  the 
bankruptcy  proceedings." 

Where  the  conditions  prescribed  by  the  Illinois  statute  are  present 
unlimited  liabilitjr  is  created  in  favor  of  the  creditor  and  against  the 
director.  There  is  not  as  under  some  other  statutes  a  fund  provided 
for  wherein  all  the  creditors  may  ratably  participate,  and  in  which 
all  therefore  have  an  interest.    Each  creditor  may  of  his  own  volition 
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assert  or  refrain  from  asserting  the  liability,  and  against  the  creditor 
asserting  it  the  director  may  make  defense  peculiar  to  such  creditor, 
and  perhaps  to  none  others — possibly  waiver,  perhaps  estoppel,  maybe 
set-off.  We  are  of  opinion  that  the  liability  created  under  this  statute 
is  personal  to  the  creditors,  one  which  could  not  be  invoked  by  the 
corporation,  did  not  become  an  asset  of  the  bankrupt  estate,  and  is  not 
enforceable  by  the  trustee. 

Without  prejudice  to  the  right  of  any  creditor  to  pursue  his  remedy 
under  section  19,  the  decree,  in  so  far  as  it  finds  and  imposes  liability 
thereunder  for  the  debts  ot  the  corporation,  is  reversed,  and  in  the 
other  respects,  viz.  as  to  the  liability  for  dividends  declared  and  paid 
to  the  defendants  in  the  action,  and  liability  for  unpaid  stock  subscrip- 
tions, it  is  affirmed.   Appellant  is  awarded  costs  of  the  appeal. 


(249  Fed.  181) 

KNOTTS  V.  CliARK  CONST.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    November  9,  1017.    On  Petition 
for  Rehearing,  January  2,  1918.) 

No,  2358. 

L  OoNTiACTs  ^=»313(2) — BuiLDiNa  Contract — Action  fob  Bbkach— Renun- 

CUTION  BY  OWNKB. 

l%e  refusal  of  the  owner  to  pay  a  ballding  contractor  on  the  monthly 
estimate  of  the  architect  as  required  by  the  contract,  and  his  subsequent 
action  in  preventing  the  architect  from  giving  further  certificates,  amount- 
ed to  a  renunciation  of  the  contract,  which  Justified  its  abandonment  by 
the  contractor  and  entitled  him  to  recover  damages  for  its  breach. 
2.  Damages  ^=»124(3) — Mbasurb — Bbeach  of  Building  Contbact  by  Owneb. 

Where  a  building  contractor  was  prevented  from  completing  perform- 
ance of  the  contract  by  the  refusal  of  the  owner  to  make  agreed  monthly 
payments  as  the  work  progressed,  and  the  contract  was  single,  specifying 
no  fixed  amounts  for  specific  materials  or  labor,  but  only  the  price  for  the 
entire  job,  the  minimum  measure  of  damages  for  its  breach  is  the  outlay 
reasonably  incurred  l^  the  contractor  in  the  course  of  its  due  perform- 
ance, and  this  is  recoverable,  without  regard  to  whether  or  not  there 
would  have  been  a  profit  on  full  performance. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Kvision  of  the  Northern  District  of  Illinois. 

Action  at  law  by  the  Clark  Construction  Company  against  Armanis 
F.  Knotts.  Judgment  for  plaintiff  and  defendant  brings  error.  Af- 
firmed. 

W.  J.  Whinery,  of  Hammond,  Ind.,  for  plaintiff  in  error. 

Sidney  Stein,  of  Chicago,  111.,  for  defendant  in  error. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  While  several  counts  were  filed  in  this 
action,  counsel  agree  that,  the  common  counts  and  another  count  on 
Ae  contract  having  been  expressly  abandoned,  the  trial  proceeded  on 
*e  amended  first  additional  count.  In  this  count  plaintiff  alleged  the 
execution  of  a  written  contract  to  furnish  the  material  and  labor 

^fW  oOier  CAMS  see  tame  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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for  the  construction  of  certain  store  and  office  buildings  in  Gary,  Ind-, 
to  be  completed  by  April  15,  1907,  in  accordance  with  plans  and  specifi- 
cations made  a  part  of  the  contract,  for  the  consideration  of  $56,500, 
payable  in  monthly  installments  as  the  work  progressed,  with  a  ri^jht 
on  the  part  of  the  defendant  to  retain  15  per  cent,  to  secure  the  per- 
formance ;  payments  to  be  made  on  the  architect's  certificate.    It  fur- 
ther averred  waiver  of  the  time  requirement  for  completion;   the   is- 
suance of  an  architect's  certificate  for  $2,500  in  April;    the  refusal 
of  payment  thereof;   the  demand  for  additional  certificates  in  May, 
June,  and  July ;   defendant's  direction  to  ihe  architect  to  refuse  them 
and  his  consequent  refusal ;  the  performance  of  work  and  delivery  of 
material  both  before  and  after  the  delivery  of  the  architect's  certifi- 
cate for  $2,500;   defendant's  refusal  to  pay  either  the  one  certificate 
or  any  sum  for  the  work  performed  and  material  furnished  pursuant 
to  the  contract  and  amounting  to  over  $13,000;   plaintiff's  abandon- 
ment of  the  work  because  of  defendant's  refusal  to  pay  and  the  ar- 
bitrary and   fraudulent  act  of   the  architect  in  the  refusal  of  cer- 
tificates ;   the  sale  by  plaintiff  of  material  on  hand  for  $1,200,  with  a 
loss  of  $5,000 ;  and  defendant's  further  failure  to  pay  any  part  of  the 
moneys  to  plaintiff's  damage  in  the  sum  of  $25,000.    The  conflicting^ 
evidence  was  resolved  by  the  jury  in  favor  of  the  plaintiff.    It  foimd 
against  the  defendant  on  his  claim  of  set-off,  and  returned  a  verdict 
of  $10,000  in  favor  of  the  plaintiff.    To  reverse  the  judgment  render- 
ed thereon,  defendant  sued  out  a  writ  of  error. 

[1]  1.  The  cause  of  action  as  alleged  in  this  coimt  is  for  recovery 
of  the  sums  expended  under  and  pursuant  to  the  contract  as  the  dam- 
ages alleged  to  have  been  sustained  by  reason  of  defendant's  breach. 
This  breach  is  alleged  to  have  consisted  in  the  refusal  to  pay  the  archi- 
tect's certificate,  and  in  the  further  refusal  to  pay  for  the  work  month- 
ly as  it  progressed ;  the  securing  of  an  architect's  certificate,  condition 
precedent  to  the  obligation  so  to  pay,  having,  under  the  allegations, 
been  waived  by  reason  of  the  fraudulent  and  arbitrary  action  of 
the  architect  in  refusing  to  give  the  certificate  because  of  defend- 
ant's alleged  direction  to  him  so  to  act. 

While  the  count  does  not  state  that  the  moneys  so  expended  were 
the  reasonable  outlays  of  the  plaintiff  in  the  performance  of  the  con- 
tract, the  omission  of  this  allegation  could  not  be  taken  advantage  of 
on  motion  in  arrest  of  judgment  or  on  writ  of  error.  Any  defect  in 
this  respect  was  cured  by  the  verdict.  The  declaration  furthermore 
states  sufficient  grounds  for  plaintiff's  abandonment  of  the  contract 
Persistent  refusal  to  pay  installments  due  under  a  building  contract, 
under  the  circumstances  alleged  in  this  declaration,  amount  to  a  re- 
nunciation on  the  p^rt  of  the  owner  and  justified  abandonment  of  fur- 
ther performance ;  for  obstruction  to  performance  need  not  be  physi- 
cal. Actions  such  as  those  alleged  are  just  as  effective  in  absolving  the 
other  party  from  any  further  readiness  or  offer  to  perform  as  a  con- 
dition to  the  enforcement  of  the  liability  to  answer  for  the  damages 
sustained  by  reason  of  the  breach.  Phillips  &  Colby  Construction  Co. 
V.  Seymour,  91  U.  S.  646,  23  L.  Ed.  341 ;  Dobbins  v.  Higgins,  78  111. 
440;  Keeler  v.  Clifford,  165  111.  544,  46  N.  E.  248;  National  Tool 
Co.  v.  Standard  Shoe  Machinery  Co.,  181  Mass.  275,  63  N.  E.  900. 
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For  reasons  more  fully  stated  in  considering  the  measure  of  dam- 
ages, the  declaration  in  our  judgment  states  a  good  cause  of  action. 

[2]  2.  The  vital  question  in  this  case  is  that  of  the  measure  of  dam- 
ages. Defendant  contends,  as  stated  by  counsel  in  his  supplementary 
brief: 

**The  claim  In  the  case  at  bar  is  limited  to  como;)€nsatlon  for  the  work 
actually  done  in  an  effort  to  carry  out  the  contract.  This  work  can  only  be 
measured  by  the  contract  price,  and  any  other  value  regarding  it  is  wholly 
immaterial.  The  contract  prorides  no  special  price  covering  the  alleged 
work  and  material  furnished  under  the  contract  in  the  case  at  bar.  There- 
fore its  value  could  only  be  determined  from  evidence  showing  what  work 
tnd  material  had  been  furnished,  and  what  it  would  cost  to  complete  the 
building;  in  other  words,  evidence  from  which  the  value  of  the  labor  and 
material  done  and  furnished  could  be  determined,  as  based  upon  the  contract 
price." 

The  parties  are  agreed  that  the  contract  is  single.  While  paynients 
were  to  be  made  monthly  as  the  work  progressed,  the  contract  itself 
furnished  no  basis  for  the  separate  items  entering  into  the  work. 
We  need  not,  therefore,  consider  what  the  true  measure  of  damages 
would  be  after  such  a  breach,  if  the  contract  were  divisible,  or  if  a 
schedule  of  prices  to  be  paid  for  each  article  forming  part  of  the  sub- 
ject-matter were  specified  in  the  contract  itself.  But  defendant's 
deduction,  that  in  a  contract  such  as  this  plaintiff  can  recover  only  the 
profit,  if  any,  that  he  has  been  prevented  from  earning  by  reason  of 
the  breach,  is  contrary  both  to  principle  and  to  authority. 

A  substantial  breach  during  the  progress  of  the  work  justifying  the 
abandonment  by  the  other  party  gives  rise  either  to  an  action  for  the 
damages  sustained  through  the  breach  or  to  a  quantum  meruit.  If 
the  latter  form  be  pursued,  the  measure  of  damages  is  the  fair  value 
of  the  work  and  labor  performed  and  the  materials  furnished,  with  a 
conflict  in  the  authorities  as  to  whether  or  not  schedule  prices  when 
specified  in  the  contract  should  limit  the  recovery.  But  if  a  plaintiff 
not  in  default — and  one  who  is  justified  in  abandoning  further  work 
is  not  thereby  in  default — sues  for  the  breach  of  the  contract,  he 
may,  at  his  option,  specify  and  claim  as  his  damages  either  the  profit 
which  he  has  thus  been  prevented  from  earning  or  his  actual  outlays 
reasonably  made  in  the  performance  of  the  contract  plus  the  profits, 
if  any,  which  he  would  have  made  if  he  had  not  been  prevented  from 
continuing  to  perform  the  contract. 

It  may  well  be  that  ordinarily  there  is  no,  or  no  substantial,  differ- 
ence in  the  result,  because,  ordinarily,  an  owner  does  not  prevent  fur- 
ther performance  of  a  contract  the  carrying  out  of  which  would  be 
unprofitable  to  the  contractor.  It  may,  however,  happen,  as  defendant 
in  the  instant  case  claims,  that  such  prevention  is  to  the  contractor's 
benefit,  that  if  he  had  been  permitted  to  carry  out  his  contract  his  loss 
on  the  whole  job  would  have  equaled  or  exceeded  the  outlays  made  up 
to  the  time  of  the  owner's  breach,  so  that,  if  the  sole  specification  of 
damages  were  the  loss  of  profits,  and  the  proof  established  no  such 
loss,  but,  on  the  contrary,  a  gain,  the  plaintiff  would  get  only  nominal 
damages. 

If,  however,  plaintiflF  specifies  as  his  damages  the  outlays  actually 
and  reasonably  incurred  either  with  or,  as  in  the  instant  case,  without 
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a  further  claim  for  loss  of  prospective  profits,  he  will  not  be  deprive<I 
of  reimbursement  for  these  reasonable  outlays  because  he  does  not 
prove  the  profit,  or  because  defendant  could  establish  that,  if  he  hsid 
been  permitted  to  finish  the  work,  the  net  result  would  have  been  a  loss 
equal  to  or  greater  than  the  outlays.  This  principle  is  clearly  enunci- 
ated in  United  States  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct  81,  28  L.  Ed. 
168,  and  the  same  result  is  reached  in  Lodder  v.  Slowey,  1904,  A. 
C.  442.  affirming  20  New  Zealand  L.  R.  321,  and  Philadelphia  v.  TriF>- 
ple,  230  Pa.  480,  79  Atl.  703.  See  Doolittle  v.  McCullough,  12  Ohio 
St.  360.  See,  however,  Wellston  Coal  Co.  v.  Franklin  Paper  Co., 
57  Ohio  St.  182,  48  N.  E.  888,  and  Kehoe  v.  Mayor  of  Rutherford, 
56  N.  J.  Law,  23,  27  Atl.  912. 

3.  While  the  evidence  was  conflicting,  clearly  there  was  sufficient 
to  sustain  the  averments  of  the  declaration.  We  deem  it  unneces- 
sary to  consider  in  detail  the  numerous  assignments  of  error.  While 
some  evidence  may  have  been  improperly  admitted,  the  error  result- 
ing therefrom  was,  in  our  judgment,  entirely  harmless.  The  testi- 
mony of  the  statements  of  the  architect  as  to  the  statements  made  to 
him  by  the  owner,  while  not  admissible  as  evidence  that  the  owner 
made  the  statements,  were  nevertheless  admissible  as  statements  of  the 
reason  that  governed  the  architect's  wrongful  action. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  In  the  petition  for  rehearing,  it  is  again  strongly 
urged  that  at  best  only  the  proportionate  value  of  work  done,  in  its 
relation  to  the  entire  work  and  on  the  basis  of  the  entire  contract 
price,  can  be  recovered.  To  give  the  contractor  his  outlays  reasonably 
incurred,  might,  it  is  urged,  enable  him  in  some  cases  to  recover  more 
than  the  entire  contract  price  for  an  incomplete  job. 

As  to  whether  or  not  the  contract  price  is  the  maximum  that  in  any 
event  could  be  recovered,  we  express  no  opinion,  because  the  facts  in 
the  case  before  us  require  none ;  and  for  the  same  reason,  we  express 
no  opinion  as  to  the  proper  measure  of  damages  if  a  contract  specifies 
fixed  amounts  for  specific  materials  or  labor,  or  provides  for  definite 
payments  at  successive  times  or  stages  of  the  work,  deemed  by  the 
parties,  either  expressly  or  impliedly,  as  full  compensation  for  so 
much  as  shall  then  have  been  completed,  nor  where,  as  is  not  here  the 
case,  the  work  has  so  far  progressed  that  it  is  practicable  to  determine 
with  reasonable  definiteness  what  proportion  of  the  entire  work  con- 
tracted for  remains  undone.  Here  the  price  of  $56,500  was  for  the 
entire  job;  payments  were  to  be  made  as  the  work  pVogpressed,  but 
the  contract  fixes  no  basis  for  the  amounts  to  be  paid.  After  the 
foundation  had  been  laid  and  considerable  material  delivered,  de- 
fendant wrongfully  stopped  further  work.  We  held  that  under  these 
circumstances,  the  minimum  measure  of  damages,  whatever  the  form 
of  action,  is  the  outlay  reasonably  incurred  in  the  course  of  due  per- 
formance of  the  obligation. 

The  petition  for  rdiearing  is  denied. 
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am  F^.  185) 

HORTON  V.  MENDELSOHN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  3,  1918.) 

No.  2315. 

Bakkbuptct  ^=:>440 — ^Appeal — Jurisdiction  of  Court  op  Appeals. 

Neither  under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  24a,  30  Stat  553 
(Comp.  St.  1916.  §  9606),  nor  section  25a  (Corap.  St.  1916,  |  9609),  has  the 
drcnlt  Court  of  Appeals  jurisdiction  to  review  on  appeal  an  order  of 
the  bankruptcy  court  concerning  the  commitment  of  a  bankrupt  for  con- 
tempt for  not  complying  with  an  order  to  turn  over  to  his  trustee  prop- 
erty belonging  to  the  bankrupt  estate,  but  that  question  is  reviewable 
only  by  petition  to  revise  under  section  24b. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Pennsylvania;    Chas.  B.  Witmer,  Judge. 

In  the  matter  of  the  Bankruptcy  of  Moses  Mendelsohn  and  Samuel 
Mendelsohn,  as  individuals  and  copartners  trading  as  Mendelsohn 
Bros.  A  rule  issued,  on  petition  of  Charles  H.  Horton,  trustee,  requir- 
ing the  bankrupts  to  show  cause  why  they  should  not  be  attached  for 
contempt  for  failure  to  comply  with  an  order  directing  them  to  turn 
over  to  their  trustee  funds  found  to  have  been  concealed,  was  discharg- 
ed, and  the  trustee  appeals.    Dismissed. 

Lee  P.  Stark  and  George  D.  Taylor,  both  of  Scranton,  Pa.,  for 
appellant. 

R.  L.  Levy  and  H.  W.  Mumford,  both  of  Scranton,  Pa.,  and  E.  H. 
Delaney,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 

Judges. 

WCX)LLEY,  Circuit  Judge.  On  petition  charging  the  bankrupts 
with  concealing  from  the  trustee  property  belonging  to  the  bankrupt 
estate,  the  referee,  after  hearing,  found  that  the  bankrupts  had  re- 
tained and  concealed  $2,168.21,  and,  accordingly,  entered  an  order  di- 
recting them  to  turn  over  that  sum  to  the  trustee.  Upon  their  failure 
to  comply  with  the  order,  the  trustee  obtained  a  rule  on  the  bankrupts 
to  show  cause  why  they  should  not  be  attached  for  contempt.  The 
court,  after  hearing,  discharged  the  rule.    The  trustee  appealed. 

The  questions  raised  on  appeal  are  in  the  main  questions  of  fact  as 
distinguished  from  matters  of  law.  They  arise  from  the  fact  that 
the  bankrupts  filed  in  the  contempt  proceeding  the  same  answer  in 
substance  that  they  had  filed  in  the  turnover  proceeding,  and  sup- 
ported it  in  part  by  the  same  testimony.  This  was,  that  they  had  no 
money  to  conceal  in  the  first  instance,  and,  therefore,  in  the  second 
instance,  they  had  no  money  to  turn  over.  The  trustee  maintains  that 
while  this  defence  was  appropriate  to  the  turnover  proceeding,  it  was 
there  adjudged  against  the  bankrupts  and  finally  disposed  of,  and, 
therefore,  it  could  not  be  employed  as  a  defence  in  a  contempt  pro- 
ceeding where  the  issue  only  concerned  the  bankrupts'  present  ability 
to  pay  the  money  which  the  court  had  previously  decided  the  bank- 
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rupts  had.  Stated  diflferently,  the  trustee  maintains,  that  on  authority 
of  In  re  Epstein  (D.  C.)  206  Fed.  568,  and  210  Fed.  236,  127  C.  C.  A. 
54,  the  turnover  order  was  a  final  adjudication  that  the  bankrupts 
had  money  and  had  concealed  it,  and  that  that  adjudication  con- 
cluded ^e  court  as  well  as  the  bankrupts  as  to  that  fact.  But  the 
trustee  complains,  that  the  court  did  not  so  regard  the  turnover  order, 
but,  in  effect,  set  it  aside  by  considering  again  the  defence  there  made 
and  by  accepting  the  evidence  there  produced  as  evidence  of  the  bank- 
rupts' present  inability  to  comply  with  the  turnover  order. 

The  single  question  whether  in  the  contempt  proceeding  the  trial 
judge  disregarded  the  legal  force  of  the  final  order  in  the  turnover 
proceeding  by  opening  the  question  of  the  bankrupts'  possession  and 
concealment  of  property  and  applying  the  evidence  on  that  issue  to 
the  issue  in  the  contempt  proceeding  affecting  the  bankrupts'  present 
ability  to  turn  over  the  money  ordered— contrary  to  the  rule  In  re 
Epstein — is  a  matter  of  law  which  the  trustee  might  properly  have 
raised  by  petition  to  review  and  revise  (although  it  is  perfectly  clear 
from  expressions  in  his  order,  quoted  literally  from  the  opinion  of  In 
re  Epstein,  that  the  trial  judge  had  that  decision  before  him,  and,  in  an 
attempt  to  follow  it,  treated  "as  settled  beyond  further  controversy'* 
the  fact  that  the  bankrupts  did  have  money  and  did  conceal  it,  and 
that  all  he  intended  to  decide  in  the  contempt  proceeding  was  the  ques- 
tion whether  the  bankrupts  were  "merely  defying  the  order"  or 
were  "really  unable  to  obey"  it).  But  the  case  is  not  before  this 
court  on  petition  to  review  and  revise  the  court's  order  in  a  matter 
of  law.  It  is  here  on  appeal,  charging  error  to  the  court,  not  only 
in  disregarding  the  legal  force  of  the  turnover  order,  but  in  deciding 
matters  of  fact,  which  involve  evidential  inferences,  competency  of 
witnesses  to  give  certain  testimony,  and  generally  the  sufficiency  of 
the  evidence  to  sustain  the  court's  order  discharging  the  rule.  Our 
first,  and  indeed,  our  final,  inquiry  in  this  case  is  whether  this  court 
has  jurisdiction  on  appeal  to  review  this  contempt  proceeding. 

The  appellate  jurisdiction  of  Circuit  Courts  of  Appeals  over  con- 
troversies arising  in  bankruptcy  proceedings  is  conferred,  of  course, 
by  the  Bankruptcy  Act.  Judicial  Code  (Act  March  3,  1911,  c.  231) 
§  130,  36  Stat.  1134  (Comp.  St.  1916,  §  1122).  We  find  nothing  in  the 
Act  which  confers  appellate  jurisdiction  upon  this  court  over  a  con- 
troversy of  this  kind.  Such  jurisdiction  certainly  is  not  conferred  by 
section  25a;  nor  is  it  conferred  by  section  24a,  where,  as  here,  the 
question  determined  by  the  order  of  the  bankruptcy  court  is  be- 
tween the  bankrupt  and  his  creditors  and  is  of  an  administrative  char- 
acter. In  re  Mueller,  135  Fed.  711,  68  C.  C.  A.  349,  cited  and  approved 
In  the  Matter  of  the  Petition  of  Loving,  Trustee,  224  U.  S.  183,  32 
Sup.  Ct.  446,  56  L.  Ed.  725.  All  Circuit  Courts  of  Appeals  in  which 
the  question  has  arisen  have  held,  so  far  as  we  are  informed,  that  an 
order  of  a  court  of  bankruptcy  concerning  the  commitment  of  a  bank- 
rupt for  contempt  for  not  complying  with  an  order  to  turn  over  to 
his  trustee  property  belonging  to  the  bankrupt  estate  is  reviewable 
only  by  petition  to  revise  under  section  24b.  The  cases  are  cited  and 
considered  in  Kirsner  v.  Taliaferro,  202  Fed.  51,  54,  55,  126  C.  C  A. 
305. 
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We  are  of  opinion  that  a  question  of  the  propriety  of  an  order  of  the 
court  of  bankruptcy,  committing  or  refusing  to  commit  a  bankrupt 
for  contempt  in  failing  to  obey  an  order  to  turn  over  prpperty  to  the 
trastee,  is  not  within  the  appellate  jurisdiction  of  this  court,  and, 
therefore,  we  direct  that  the  appeal  be  dismissed. 


949  Fed.  187) 

In  re  WALLER, 

NATIONAL  CITY  BANK  OF  CHICAGO  v.  WALLER. 

(Circuit  Court  of  Appeals,  Seventh  Circoit    January  2,  1918.) 

No.  2499. 

Banxbuptct  4=»410— Dischabge — Enlabgeicent  of  Tike  fob  Filing  Appli- 
cation. 

Under  Bankruptcy  Act  July  1,  1898,  c.  541,  |  14a,  30  Stat  560  (Comp. 
St  1916,  §  9598),  which  authorizes  the  judge  to  enlarge  the  time  for  fUing 
an  application  for  discharge,  when  it  is  made  to  appear  that  the  bankrupt 
was  unavoidably  prevented  from  filing  it  within  the  year  prescribed,  a 
motion  for  such  enlargement  is  addressed  to  the  reasonable  discretion 
of  the  court,  and  it  is  sulflclent  to  sustain  an  order  granting  the  same 
that  bankrupt  relied  on  his  attorney,  who  prondsed  to  file  the  application 
within  the  year,  but  that  he  became  ill  three  months  before  the  expiration 
of  the  year,  and  at  that  time  was  in  a  sanitarium,  and  that  bankrupt  did 
not  know  that  application  had  not  been  filed. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  'District  of  Illinois ;  George  A.  Car- 
penter, Judge. 

In  the  matter  of  Edward  C.  Waller,  Jr.,  bankrupt.  On  petition  of 
the  National  City  Bank  of  Chicago  to  review  an  order  permitting  bank- 
nipt  to  file  application  for  discharge  after  the  expiration  of  a  year 
from  the  adjudication.    Petition  denied. 

Adjudication  in  bankruptcy  was  had  in  this  cause  on  April  5,  1916.  No 
application  for  discharge  was  filed  within  the  period  of  12  months  subsequent 
to  adjudication.  On  April  20,  1917.  12  days  after  the  expiration  of  the  12 
Dionths'  period,  the  District  Court  entered  an  order  allowing  the  bankrupt  to 
file  Instanter  his  petition  for  discharge,  which  he  did.  Afterwards,  and  on 
May  19, 1917,  the  bankrupt  filed,  nunc  pro  tunc  as  of  April  20,  1917,  his  fur- 
ther verified  petition  for  leave  to  file  his  petition  for  discharge,  setting  out 
the  grounds.  From  that  petition  it  appears  that  bankrupt  Instructed  his 
attorney  to  procure  his  discharge  as  soon  as  it  could  be  done,  and  relied 
wholly  upon  the  attorney  to  secure  it;  that  from  time  to  time  he  consulted 
his  attorney  on  the  matter,  and  was  assured  by  him  that  he  would  attend  to 
the  matter ;  that  for  the  3  months  next  preceding  the  last  day  for  filing  his 
application  for  discharge  his  said  attorney  was  sick,  and  for  al>out  a  month 
of  that  time  in  a  sanitariiun  at  Battle  Greek,  Mich. ;  that  owing  to  the  su- 
ction, and  to  the  bankrupt's  reliance  upon  his  attorney's  promises  aforesaidt 
together  with  the  attorney's  said  Illness,  the  bankrupt  was  unavoidably  pre- 
vented from  filing  his  petition  for  discharge  within  the  statutory  period, 
^e  petition  thereupon  prays  for  an  extension  of  time  to  file  the  same.  No 
new  order  was  entered  after  the  filing  of  the  nunc  pro  tunc  petition.  The 
order  extending  the  time  and  granting  leave  to  file  his  application  was  en- 
tered without  notice  to  any  one. 
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From  the  petition  to  review  and  revise  it  appears  that  at  the  time  adjudi- 
cation was  liad  there  was  pending  in  the  superior  court  of  Cook  county,  IlL,  a 
suit  brought  by  the  i)etitioner  herein  against  said  bankrupt,  in  which  tlie 
summons  had  been  duly  served,  which  was  suspended  by  the  filing  of  Iris 
voluntary  petition  in  bankruptcy ;  that  after  the  lapse  of  the  12  months  suc- 
ceeding his  adjudication  as  a  bankrupt,  and  on  April  16»  1917,  plaintiff  in  tliat; 
case,  petitioner  herein,  proceeded  to  Judgment  in  said  cause  by  default,  Tor 
the  sum  of  $5,555.15.  Thereafter,  when  the  bankrupt  sought  to  ascertain  wliy 
judgment  was  entered  notwithstanding  the  bankruptcy  proceedings,  he  w^s 
advised  by  petitioner's  attorney  that  his  (Waller's)  time  in  which  to  file  liis 
application  for  discharge  had  expired.  On  April  20,  1917,  the  bankrupt  ad- 
vised the  attorney  for  the  i)etitioner  of  the  order  obtained  that  day  for  an 
extension  of  time  to  file  his  application.  The  petition  herein  to  review  sets 
out,  further,  that  on  April  30,  1917,  the  petitioner  presented  to  the  District 
Court  its  motion  to  vacate  the  order  entered  on  April  20,  1917,  extending  tbe 
time  to  apply  for  discharge  and  granting  other  relief,  together  with  an  aftl- 
davlt  in  support  thereof,  which  motion  was  duly  postponed  to  May  12,  1917, 
and  on  that  date  denied ;  that  the  notices,  petitions,  motions,  and  orders  are 
all  the  motions,  petitions,  notices,  steps,  papers,  and  orders  filed  in  said  canse 
having  any  bearing  on  or  pertaining  to  said  petition  for  discharge.  This 
affidavit  purports  to  enumerate  what  evidence  was  before  the  court  on  tbe 
hearing  of  the  motion  to  vacate. 

The  petition  herein  Is  brought  to  review  and  revise  the  order  of  May  12» 
1917,  overruling  and  denying  said  motion  to  vacate. 

G.  L.  Wire,  of  Chicago,  111.,  for  petitioner. 

John  A.  Bloomingston,  of  Chicago,  111.,  for  respondent. 

Before  KOHLSAAT,  ALSCHULER,  and  EVANS,  Circuit 
Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
We  are  unable  to  find  from  the  petition  herein  that  all  the  matters 
which  were  before  the  District  Court  have  been  here  produced.  More- 
over, we  are  of  the  opinion  that  the  order  of  the  District  Court  should 
stand  for  other  reasons.  Section  14a  of  the  Bankruptcy  Act  here  in- 
volved reads  as  follows : 

"Any  person  may,  after  tlie  expiration  of  one  month  and  within  the  next 
twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an  application 
for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are 
pending;  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was 
unavoidably  prevented  from  filing  it  Mrithin  such  time,  it  may  be  filed  within 
but  not  after  the  expiration  of  the  next  six  months." 

The  motion  to  enlarge  the  time  to  file  the  application  for  discharge 
at  any  time  before  the  expiration  of  the  18  months'  period  is  one  ad- 
dressed to  the  reasonable  discretion  of  the  court.  In  re  Fritz  (D.  C.) 
173  Fed.  560;  In  re  Chase  (D.  C.)  186  Fed.  408;  In  re  Churchill 
(D.  C.)  197  Fed.  Ill;  In  re  Swain  (D.  C.)  243  Fed.  781. 

In  the  present  case  we  are  unable  to  say  that  the  District  Judge 
abused  that  discretion  or  exceeded  his  powers.  The  Bankruptcy  Act 
was  passed,  among  other  things,  to  ameliorate  the  condition  of  certain 
debtors  and  for  a  benevolent  purpose,  and  should  not  be  harshly  con- 
strued. In  the  case  at  bar  it  was  not  obligatory  upon  the  bankrupt 
or  his  attorney  to  have  made  application  for  a  discharge  at  some 
time  prior  to  the  last  three  months  of  the  year  succeeding  the  adjudi- 
cation in  order  to  escape  the  charge  of  negligence.    He  is  chargeable 
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with  only  reasonable  diligence  in  that  respect,  and  might  well  assume 
that  the  application  for  discharge  could  be  safely  left  till  towards  the 
end  of  the  12  months'  period,  and  may  claim  the  benefit  of  such  un- 
avoidable causes  as  excuse  the  failure  to  apply  for  discharge  within 
the  12  months  arising  at  any  time  prior  to  the  expiration  of  the  12 
months'  period  succeeding  adjudication.  The  rule  is  well  stated  by 
Judge  Geiger  in  In  re  Churchill,  supra. 
The  motion  to  review  and  revise  is  denied. 


(2^  Fed.  18^ 

GBALEY  V.  SOUTH  SIDE  TRUST  00. 

In  re  NATIONAL  HOG  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  1,  1918.) 

No.  2328. 

L  Bankbuftgy  ^=>144 — ^Dkfectivs  Pboceedinos — ^Appointment  of  Reoeiveb 
— EJtfect. 

Where  a  receiver  Is  appointed  by  a  state  court,  and  a  petition  In  bank- 
ruptcy is  subsequently  filed,  the  proceedings  in  bankruptcy  supersede 
those  in  the  state  court,  yet  as  the  receiver  appointed  by  the  state  court 
is  an  officer  of  court,  and  the  property  in  his  hands  is  in  custodia  legis, 
he  has  no  power  to  make  surrender,  but  such  surrender  must  be  directed 
by  the  state  court,  and  both  it  and  the  court  of  bankruptcy  should  be 
governed  by  the  principles  of  comity. 

1  Bakkbuptct  «=>117(1) — PaociEDiNafl— SAua. 

Where,  as  there  were  no  funds  to  feed  a  herd  of  hogs  belonging  to 
the  bankrupt  and  to  conserve  them,  they  were  disposed  of  by  the 
receiver,  persons  asserting  claims  to  the  hogs  may  be  allowed  to  assert 
them  against  the  moneys  so  realized. 

On  Petition  to  Revise  an  Order  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania;  Charles  P.  Orr, 
Judge. 

In  the  matter  of  the  bankruptcy  of  the  National  Hog  Company. 
Petition  by  T.  M.  Gealey,  a  receiver  appointed  by  the  state  court  to  re- 
vise orders  in  favor  of  the  South  Side  Trust  Company,  receiver  in 
bankruptcy.    Petition  to  revise  dismissed. 

Robert  B.  Ivory,  of  Pittsburgh,  Pa.,  for  petitioner. 
Charles  A.  Woods  and  L.  M.  Alpem,  both  of  Pittsburgh,  Pa.,  for 
respondent. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
judges. 

BUFFINGTON,  Circuit  Judge.  Stripped  of  all  incidentals,  this 
petition  to  revise  finally  narrows,  first,  to  the  question  of  the  right  of 
the  District  Court  to  appoint  a  receiver  for  the  corporation  against 
which  a  petition  in  bankruptc}r  was  filed ;  and,  secondly,  whether  such 
receiver  was  warranted  in  taking  possession  of  a  herd  of  hogs  belong- 
ing to  said  company,  which  prior  to  the  filing  of  said  bankruptcy  had 
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been  seized  by  a  receiver  for  said  corporation,  appointed  by  a   state 
court. 

[1]  Without  here  reciting  the  several  acts  of  the  receivers  of  both 
courts  and  the  differences  between  them  which  might  have  resulted  in 
creating  an  unseemly  conflict  between  the  courts,  whose  officers  they 
were,  it  suffices  to  say  the  state  court,  when  the  matter  was  called  to 
its  attention,  properly  announced  the  principle  of  jurisdictional  con- 
trol in  such  cases  bv  quoting,  with  slight  changes  to  fit  the  present  case, 
the  language  of  (Jhief  Justice  Fuller  of  the  Supreme  Court,  in  Re 
Watts,  190  U.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed.  933,  as  follows: 

"The  proceedings  In  bankruptcy  superseded  further   proceedings  in    tbe 
state  court,  but  the  receiver  had  no  power  to  make  a  surrender.    He  was  the 
representatiire  of  the  state  court.     The  property  in  his  hands  was  in   co»- 
todia  legis  and  he  had  only  such  authority  as  was  given  him  by  the  state 
.•ourt.     It  remained  for  the  state  court  to  transfer  the  assets,  settle    tbe 
uccount  of  its  receiver,  and  close  its  connection  with  the  matter.    He  also 
said:   'Necessarily,  when  like  proceedings  in  the  state  courts  are  determined 
by  the  commencement  of  proceedings  in  bankruptcy,  care  has  to  be  taken  to 
avoid  collision  in  respect  of  property  in  possession  of  the  state  courts.    Such 
cases  are  not  cases    *    *    *    of  pre-existing  liens  or  in  aid  of  the  bank- 
ruptcy proceedings.    The  general  rule  as  between  courts  of  concurrent  Juris- 
diction is  that  property  already  in  possession  of  the  receiver  of  one  court 
cannot  rightfully  be  taken  from  him,  without  the  court's  consent,  by  the  re- 
ceiver of  another  court  appointed  in  a  subsequent  suit;    but  that  rule  can 
have  only  a  quaUfied  application,  where  winding  up  proceedings  are  superseded 
by  those  in  bankruptcy,  as  to  which  the  Jurisdiction  is  not  concurrent    Still  it 
obtains  as  a  rule  of  comity.    ♦    ♦    ♦  " 

The  decision  of  the  Supreme  Court  of  the  United  States  above  re- 
ferred to,  of  course,  establishes  the  paramount  jurisdiction  of  the  Dis- 
trict Court  in  bankruptcy  in  the  present  case;  so  its  orders  in  the 
premises  must  stand.  It  also  justifies  the  continued  possession  by  that 
court  of  the  hogs  which  the  receiver  Obtained,  and  as  they  have  since, 
by  its  order,  been  sold,  it  would  be  of  no  present  avail  to  discuss  the 
steps  by  which,  without  resort  to  the  state  court,  the  receiver  obtained 
possession — steps  which  led  the  state  court  to  add  to  what  is  above 
quoted  the  statement: 

**Had  it  been  recognized  that  frantic  haste  on  the  part  of  counsel  was  not 
necessary  to  protect  the  property,  this  unseemly  conflict  could  have  been 
avoided." 

We  are  urged  to  lay  down  some  rule  of  procedure  in  such  cases  here- 
after. In  the  nature  of  things,  this  cannot  be  done  farther  than  to  call 
attention,  as  Chief  Justice  Fuller  did  in  the  case  cited,  to  the  fact  that, 
although  the  paramount  jurisdiction  and  the  right  of  possession  is  in 
the  District  Court,  yet,  the  goods  of  the  bankrupt  being  already  in  pos- 
session of  another  court,  there  still  exists,  in  the  necessary  change  of 
possession,  the  rule  of  comity  between  courts,  the  application  of  which 
must,  in  the  final  analysis,  be  left  to  the  good  sense  and  considerate 
conduct  of  those  controlling  such  comity-related  courts. 

[2]  It  has  further  been  contended  that  certain  stockholders  of  the 
National  Hog  Company  had  rights  or  claims  to  some  of  the  hog^  in 
the  herd,  and  that  their  rights  have  been  denied  them  by  the  seizure  and 
sale  of  the  herd.    It  is  proper  for  us  to  add  that  it  is  quite  apparent 
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that  there  was  a  pressing  necessity  to  very  promptly  sell  this  herd,  as 
there  were  no  funds  with  which  to  feed  the  hogs.  But  the  substitution 
of  the  purchase  money  for  the  herd  in  no  way  changes  the  rights  of 
litigants,  and,  if  any  stockholders  of  the  company  had  any  rights, 
dauns,  or  property  in  any  of  the  hogs,  it  is  certainly  in  the  power,  and 
we  doubt  not  will  be  the  wish,  of  the  court  below,  if  it  be  shown  such 
rights  exist,  by  proper  proceedings  and  order  to  afford  such  persons  an 
opportunity  to  litigate  and  establish  their  several  rights. 

Finding  no  reversible  error  in  the  orders  made  by  the  court  below, 
the  petition  to  revise  is  dismissed. 


im  Fed.  191)  ' 

VOVES  V.  UNITED  STATES. 

(Girciilt  CJourt  of  Appeals,  Seventh  Circuit    Idarch  5,  1918.) 

No.  253e$. 

GtooNAL  Law  ^=s>37 — Sals  of  Liquor  to  Indians — Offenses — Use  of  De- 
cot. 

The  seUlng  of  liquor  to  an  Indian,  in  violation  of  Rev.  St.  §  2139  (Comp. 
St  1916,  §  4136a),  and  Act  Jan,  30, 1897,  e.  109,  §  1,  29  Stat.  506  (Ck>mp.  St. 
1916,  §  4137),  is  an  offense  malum  prohibitum,  of  which  the  intent  or 
knowledge  of  the  seller  is  not  an  element,  and  is  immaterial ;  but  the 
goTemment  cannot  maintain  an  indictment  for  such  offense,  when  by  its 
own  conduct,  through  its  agents,  it  misled  the  defendant  into  believing 
that  t^e  act  was  lawful,  as  that  the  purchaser  was  not  an  Indian,  but  a 
Mexican. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

Criminal  prosecution  by  the  United  States  against  John  M.  Voves. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

Arthur  T.  Hohnes,  of  La  Crosse,  Wis.,  for  plaintiff  in  error. 
Arthur  C.  Wolfe,  of  La  Crosse,  Wis.,  for  the  United  States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Voves  was  convicted  of  selling  liquor  to 
an  Indian  in  violation  of  section  2139,  R.  S.  U.  S.  (29  Stat.  506).  This 
offense  is  malum  prohibitum;  a  criminal  or  wicked  intent  is  not  an 
element;  and  as  the  statute  does  not  contain  the  word  ''knowingly," 
or  other  of  like  import,  the  seller's  belief  that  the  purchaser  was  not 
an  Indian  is  immaterial.  That  the  seller  voluntarily  made  the  sale  is 
sufficient.    Feeley  v.  United  States,  236  Fed.  906,  150  C.  C.  A.  165. 

In  the  present  case  there  was  testimony  which  the  jury  might  have 
accepted  as  establishing  the  following  facts:  Voves  had  not  been 
selling  or  giving  liquor  to  Indians ;  the  government  agents  had  no  rea- 
son to  suspect  that  he  had  been  or  would ;  Mexican  railroad  laborers 
had  recently  moved  into  the  neighborhood;  the  Indian  in  question 
looked  like  a  Mexican ;  he  was  a  government  decoy ;  he  wore  a  black 
suit,  white  soft  shirt,  and  black  slouch  hat ;  he  came  in  and  asked  for 
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liquor;  Voves  believed  he  was  a  Mexican;  shortly  he  was  followed 
by  two  white  men,  government  detectives ;  as  Voves  was  about  to  i>ass 
liquor  to  the  decoy,  one  detective  said  to  the  other  within  the  hearing 
of  Voves,  "I  didn't  know  Indians  were  allowed  to  get  whisky  here ;" 
whereupon  Voves  turned  to  them  and  said,  "Why  that  man  is  a  Mexi- 
can," and  none  of  the  three  said  a  word  in  denial ;  they  stood  by  while 
Voves  made  the  sale  on  which  the  indictment  was  predicated.  By 
exceptions  to  the  charge  the  question  is  presented:  Is  the  general 
rule,  which  is  stated  in  the  opening  paragraph,  of  universal  applica- 
tion ? 

Grant  that  the  government  may  use  a  decoy  to  discover  evidence  of 
a  committed  crime  of  whatever  nature;  that,  where  one  has  the 
intent  to  commit  a  malum  in  se,  or  the  willingness  to  do  a  malum 
prohibitum,  a  decoy  may  accompany  the  wrongdoer  and  even  partici- 
pate in  the  offense;  that  a  liquor  seller  is  guilty,  despite  his  honest 
and  reasonable  belief  respecting  the  age  or  race  of  the  purchaser; 
and  even  that  he  must  take  his  chance  that  a  purchaser,  who  is  not 
a  government  decoy,  may  willfully  deceive  him  by  camouflage — still 
the  question  remains:  May  the  government  maintain  an  indictment 
against  a  person  for  doing  a  malum  prohibitum  when  the  govern- 
ment's conduct  has  misled  the  person  into  believing  that  the  prohibited 
act  was  a  lawful  act  ? 

In  a  civil  transaction  between  citizens  such  conduct  as  the  jury 
might  have  found  in  this  case  would  create  an  estoppel  which  would 
preclude  a  suit  based  upon  the  suppressed  truth.  Is  our  government 
of  the  superman  type  that  releases  the  ruler  from  the  obligations 
of  honesty  and  fairness  that  are  imposed  upon  the  citizens?  Is  one's 
liberty  or  reputation  as  a  law-abider  to  have  less  protection  than  his 
property?  We  are  strongly  of  the  view  that  sound  public  policy  es- 
tops the  government  from  asserting  that  an  act  which  involves  no 
criminal  intent  was  voluntarily  done  when  it  originated  in  and  was 
caused  by  the  government  agents'  deception.  United  States  v.  Healy 
(D.  C.)  202  Fed.  349.  And  on  the  subject  of  decoys  generally,  see 
Blaikie  v.  Linton,  18  Scottish  L.  R.  583 ;  Woo  Wai  v.  United  States, 
223  Fed.  412,  137  C.  C.  A.  604;  Sam  Yick  v.  United  States,  240 
Fed.  60,  153  C.  C.  A.  96;  Grimm  v.  United  States,  156  U.  S.  604, 
15  Sup.  Ct.  470,  39  L.  Ed.  550;  Goode  v.  United  States,  159  U.  S. 
663,  16  Sup.  Ct.  136,  40  L.  Ed.  297;  Rosen  v.  United  States,  161  U. 
S.  29,  16  Sup.  Ct.  434,  480,  40  L.  Ed.  606;  Andrews  v.  United  States, 
162  U.  S.  420,  16  Sup.  Ct.  798,  40  L.  Ed.  1023 ;  *  Price  v.  United 
States,  165  U.  S.  311,  17  Sup.  Ct.  366,  41  L.  Ed.  727;  Scott  v.  United 
States,  172  U.  S.  343,  19  Sup.  Ct.  209,  43  L.  Ed.  471;  Goldman  v. 
United  States,  220  Fed.  57,  135  C.  C.  A.  625. 

Judgment  reversed,  with  direction  to  grant  a  new  trial. 
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(249  Fad.  193) 

PALLER  V.  BOISOT  et  aL 

BOISOT  V.  FALLEB  et  aL 

(Clrcait  Court  of  Appeals,  Fifth  Circuit.    January  24,  191&    Behearlng 
Denied  March  U,  191&) 

No.  3161. 

Stxeet  Railboads  «=»55 — Franchise — Obliqation  to  Pavb— Enfobcbmbnt 
Against  Mobtoagee. 

Where  a  street  railway  company  constructed  Its  lines  under  a  franchise 
ordinance,  which  required  It,  whenever  a  street  upon  which  Its  road  was 
operated  should  be  paved,  to  put  down  similar  pavement  between  and 
aloDpiide  Its  tracks,  a  mortgage  subsequently  given  by  the  company  on  Its 
property  and  franchise  Is  subject  to  such  obligation,  and  In  a  suit  for 
Its  foreclosure,  In  which  the  court  has  taken  possession  of  the  property 
by  a  receiver,  the  city  may  Intervene  and  obtain  enforcement  of  the  con- 
dition against  the  receiver.  Such  case  is  not  one  of  assessment  of  bene- 
fits, but  of  enforcement  of  a  contract  right. 

Appeals  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  Texas ;  George  W.  Jack,  Judge. 

Suit  in  equity  by  Emile  K.  Boisot,  trustee,  against  the  Amarillo* 
Street  Railway  Company,  in  which  the  City  of  Amarillo  intervened. 
Complainant  and  Guy  W.  Faller,  receiver  of  defendant,  separately 
appeal  from  a  decree  in  favor  of  intervener.    Affirmed. 

For  opinion  below,  see  244  Fed.  838. 

Thomas  F.  Turner  and  M.  Cammack,  both  of  Amarillo,  Tex.,  for 
appellants. 

W.  H.  Kimbrough,  R.  E.  Underwood,  and  M.  J.  R.  Jackson,  all  of 
Amarillo,  Tex.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

WALKER,  Circuit  Judge.  Under  a  bill  for  the  foreclosure  of  a 
deed  of  trust  given  by  the  Amarillo  Street  Railway  Company  to  se- 
cure an  issue  of  bonds  a  receiver  of  the  property  of  that  company 
was  appointed.  That  property  included  a  line  of  railway  on  streets 
of  the  city  of  Amarillo.  The  right  of  the  street  railway  company  to 
construct  and  operate  a  railway  in  the  streets  of  the  city  was  con- 
ferred by  an  ordinance,  which  was  in  force  prior  to  and  at  the  time 
of  the  execution  of  the  deed  of  trust  sought  to  be  foreclosed.  That 
ordinance  provided  that: 

"Wherever  such  streets  and  highways  may  have  gravel  or  macadam,  or  may 
hereafter  be  graveled  or  macadamized  or  paved  with  any  other  material,  the 
surface  between  the  rails  of  said  track  and  on  each  side  to  the  extent  of  12 
teches  from  the  outside  of  the  rails,  or,  if  the  ties  extend  further  than  12 
inches  from  the  rails,  then  to  end  of  ties,  shall  be  supplied  with  gravel  or 
nwcadam,  or  other  paving  material,  of  uniform  quality  and  depth  with  the 
W8t  of  the  street  adjacent  to  such  track,"  by  the  grantees  of  the  franchise. 
their  successors  and  assigns. 
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An  intervening  petition  filed  by  the  city  of  Amarillo,  and  evidence 
supporting  averments  of  that  petition,  showed  that  performance  of 
the  obligation  to  pave  the  specified  part  of  a  street  was,  under  the 
provision  above  quoted,  due  from  the  street  railway  company.  By 
the  decree  of  foreclosure  the  receiver  was  ordered  to  pay  out  of  the 
proceeds  of  the  sale  of  the  property  covered  by  the  deed  of  trust  the 
amount  of  the  cost  to  the  city  of  doing  the  paving  which  the  quoted 
provision  required  the  railway  company  to  supply. 

The  deed  of  trust  conveyed  the  properties  and  franchises  of  the 
street  railway  company,  subject  to  the  obligations  imposed  as  condi- 
tions to  the  continuance  of  the  privilege  granted  by  the  city  to  occupy 
and  make  use  of  parts  of  its  streets.  What  the  trustee  acquired  was 
burdened  with  the  obligation  to  do  what  the  franchise  ordinance  re- 
quired. Resort  to  the  court  by  the  city  for  the  enforcement  of  that 
obligation  was  made  necessary  by  the  fact  that  the  properties  of  the 
railway  company  were  in  the  custody  of  the  court.  The  trustee  was 
not  entitled  to  have  the  properties  and  franchises  covered  by  the  deed 
of  trust  sold,  and  the  proceeds  applied  to  the  payment  of  the  bonds 
secured,  without  provision  being  made  for  compliance  with  the  ,ob- 
ligation  imposed  by  the  franchise  ordinance.  That  was  a  contract 
right,  which  had  priority  over  any  right  conferred  by  the  deed  of 
trust. 

The  right  of  the  city  to  have  the  reasonable  cost  of  the  paving  paid 
was  not  dependent  upon  the  street  railway  company  being  benefited 
by  the  paving  done,  nor  upon  its  solvency,  nor  upon  the  possibility  of 
its  properties  being  operated  at  a  profit.  Discussions  of  what  may 
or  may  not  be  done  in  assessing  the  whole  or  a  part  of  the  cost  of 
street  improvements  against  the  property  claimed  to  be  benefited  there- 
by are  not  pertinent  to  the  facts  of  the  instant  case.  What  was  en- 
forced was  a  contract  obligation,  not  a  charge  undertaken  to  be  in- 
voluntarily imposed  by  proceedings  for  the  assessment  against  prop- 
erty claimed  to  be  benefited  of  the  cost  of  the  paving  in  question. 

The  conclusion  is  that,  for  the  reasons  above  indicated,  and  those 
stated  in  the  opinion  rendered  by  the  District  Judge,  the  court  did 
not  err  in  embodying  the  above-mentioned  order  in  the  decree  appeal- 
ed from. 

That  decree  is  affirmed. 


(249  Fed.  194) 

In  re  CLOVERDALE  CREAMERY  00. 

COLLINS  BROS.  ICE  CREAM  CO.  v.  MAREMONT. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.     January  11,  1918.     Rehearing 

Denied  Feb.  19,  1918.) 
No.  2555. 

Bankruptcy  <5=»345 — PBioRmr  op  Libn — Trust  Deed. 

A  creditor  of  a  bankrupt  corporation,  which  obtained  a  trust  deed 
upon  its  property,  expressly  subject  to  a  prior  trust  deed  executed  to 
secure  the  claims  of  other  creditors,  and  wliich  was  delivered  upon  the 
condition   and   with   the   understanding  that   nothing   was   to   be  paid 
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thereon  until  all  the  claims  of  otber  creditors  were  satisfied,  thereby  made 
its  lien  subordinate  to  the  claims  of  bankrupt's  other  creditors,  irrespec- 
tive of  the  validity  of  the  first  trust  deed. 

Ap|>eal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  the  Cloverdale  Creamery  Company,  bankrupt; 
Leo  S.  Maremont,  trustee.  The  Collins  Bros.  Ice  Cream  Company 
appeal  to  review  an  order  holding  the  hen  of  a  trust  deed  to  appellant 
subordinate  to  the  claims  of  other  creditors.     Affirmed. 

Wm.  A.  Bowles,  of  Chicago,  111.,  for  appellant. 
Henry  S.  Blum,  of  Chicago,  111.,  for  appellee. 

Before  KOHLS AAT,  ALSCHULER,  and  EVANS,  Circuit 
Judges. 

PER  CURIAM.  The  bankrupt,  an  Illinois  corporation,  executed 
a  trust  deed,  covering  all  of  its  real  estate,  to  a  trustee  to  secure 
certain  creditors  whose  claims  aggregated  $90,000.  A  note  calling  for 
payment  "on  or  before  five  years  from  date'*  was  also  given  by  the 
bankrupt  as  a  part  of  the  same  transaction.  Later  bankrupt  executed 
a  second  trust  deed,  covering  the  same  property,  running  to  appel- 
lant, to  secure  payment  of  $28,750,  which  sum  appellant  claims  was 
due  it.  Concerning  these  two  trust  deeds,  the  referee  found  as 
follows : 

'* About  the  19th  day  of  July,  1915,  the  bankrupt  company,  being  embarrassed 
financially,  called  a  meeting  of  its  creditors  and  at  such  meeting  a  committee 
of  creditors  was  appointed,  and  pursuant  to  arrangenjents  made  at  such 
meeting,  a  trust  deed  for  the  sum  of  $90,000,  an  amount  then  deemed  necessary 
to  liquidate  aU  the  liabilities  of  the  Cloverdale  Company,  was  executed.  This 
trust  deed  was  made  ♦  ♦  •  to  secure  a  note  due  on  or  before  Ave  years. 
♦  •  ♦  Shortly  after  the  execution  of  this  trust  deed  for  the  sum  of  $90,000. 
the  trust  deed  for  the  sum  of  $28,750  was  executed,  delivered  and  recorded. 
The  trust  deed  for  $28,750  delivered  to  OoUins  Bros.  Company  was  expressly 
by  its  terms  made  subject  to  the  payment  of  the  trust  deed  for  the  sum  of 
$90,000,  and  was  deUvered  upon  the  c*onditlon  and  with  the  understanding 
that  nothing  was  to  be  paid  thereon  until  all  the  claims  of  the  creditors  of  the 
Cloverdale  Creamery  Company  were  satisfied.*' 

Appellant's  contention  is  that  at  least  part  of  the  creditors  whose 
claims  were  secured  by  the  first  trust  deed  never  accepted  the  security, 
but  in  repudiation  thereof  filed  an  involuntary  petition  in  bankruptcy 
against  the  Cloverdale  Creamery  Company,  and  later  presented  their 
claims  against  the  bankrupt  estate.  Appellant's  position  is  that  its 
second  lien  became  a  first  lien  through  failure  of  the  creditors  to  ac- 
cept the  security  represented  by  the  first  trust  deed. 

The  basis  of  appellant's  contention — that  the  creditors  never  ac- 
cepted the  security  represented  by  the  first  trust  deed,  but  instead 
thereof  threw  the  debtor  into  bankruptcy — finds  no  support  in  the 
findings  or  conclusions  of  the  referee.  The  evidence,  upon  which 
the  referee's  findings  were  based,  is  not  preserved,  and  there  is  nothing 
to  justify  us  in  assuming  that  the  creditors  did  not  accept  the  trust 
deed  executed  for  their  benefit  or  that  any  of  them  joined  in  a  peti- 
tion to  have  the  debtor  adjudged  a  bankrupt 
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The  decree  should  be  affirmed,  for  the  additional  reason  that  ap- 
pellant's trust  deed  "was  delivered  upon  the  condition  and  with  the 
understanding  that  nothing  was  to  be  paid  thereon  until  all  the  claims 
of  the  creditors  *  *  *  were  satisfied."  Irrespective  of  the  validity 
of  the  first  trust  deed,  appellant's  lien  was  (under  this  finding)  made 
subordinate  to  the  claims  of  the  bankrupt's  other  creditors. 

The  decree  is  affirmed,  but  without  prejudice  to  appellant's  right  to 
assert  its  demand  as  an  unsecured  claim,  and  its  allowance,  if  proved. 


(249  Fed.  196) 

NATIONAL  SWEEPER  CO.  v.  BISSELL  CARPET  SWEEPER  CO. 

(Circuit  (3ourt  of  Appeals,  Second  Circuit.    January  16,  19ia) 

No.  66. 

1.  Patents  <5=s>36— Evidence  of  Invention — Coiocebcial  Success. 

That  a  patented  article  has  been  commercially  successful  is  an  unsafe 
test  of  invention,  unless  the  art  presents  a  case  of  earlier  efforts,  unsuc- 
cessful because  of  the  absence  of  what  the  patentee  contributed,  and  fol- 
lowed by  a  wide  success  after  that  contribution  was  made. 

2.  Patents  ^=»328 — Invention — Carpet  Cleaner. 

The  Baender  patent.  No.  1,138,437,  for  a  carpet  cleaning  device  of  the 
vacuum  type  and  operated  by  hand,  the  wheels  furnishing  the  power 
which  operates  the  bellows,  held  void  for  lack  of  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  in  equity  by  the  National  Sweeper  Company  against  the  Bissell 
Carpet  Sweeper  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

For  opinion  below,  see  242  Fed.  947. 

Appeal  from  a  final  decree  dismissing  a  bill  in  equity  for  the  infringement 
of  United  States  letters  patent  to  C.  Lu  Baender,  No.  1,138,437,  issued  May  4, 
1915,  for  a  carpet  cleaning  device.  The  court  below  held  the  patent  void  for 
want  of  invention  and  the  complainant  appealed. 

The  patent  was  for  a  carpet  cleaner  operated  by  atmospheric  exhaustion,  or 
partial  vacuum,  and  adapted  to  draw  in  along  with  the  air  and  gather  the 
dust  from  the  carpet  while  the  nozzle  moved  over  its  surface.  The  principle 
of  its  operation  was  that  the  hind  wheels,  upon  which  one  end  of  the  cleaner 
rested,  were  in  mechanical  connection  with  two  bellows,  so  as  to  operate  by 
their  traction  upon  the  carpet  and  in  the  forward  motion  of  the  cleaner  alter- 
nat'v'ly  to  compress  and  expand  the  bellows,  thus  creating  a  pressure  less  than 
one  atmosphere.  The  air  flowed  in  through  the  nozzle  at  the  opposite  end  of 
the  cleaner,  which  rested  upon  the  carpet  There  was  a  baffle  plate  within  the 
dust  chamber,  designed  to  meet  and  throw  down  the  heavier  particles  of 
dust,  and  at  the  top  of  the  chamber  a  screen  or  filter  to  stop  the  finer  particles 
of  dust,  so  that  they  should  njot  pass  into  the  bellows.  Claims  2  and  4  were 
in  suit  and  read  as  follows: 

**2.  The  combination  in  a  pneumatic  cleaner  having  traction  wheels  sup- 
porting the  rear  thereof,  a  dust  receptacle  removable  from  the  cleaner  and 
having  a  horizontal  screen  device  in  its  upper  portion,  a  suction  nozzle  sup- 
porting the  front  end  of  the  receptacle,  the  exit  from  the  nozzle  entering  the 
receptacle  below  the  screen  device,  a  suction  device  above  the  receptacle  and 
connecting  devices  between  the  wheels  and  the  suction  device  for  operating 
the  latter." 

^s»For  other  cmm  see  lam*  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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^'l  In  a  sweeping  appliance,  the  combination  of  a  dust  receptacle,  a  nozzle 
communicating  therewith  and  supporting  the  front  end  thereof,  a  suction  de- 
vice over  said  receptacle  and  communicating  therewith,  screening  means 
located  between  the  nozzle  and  suction  device,  wheels  forming  the  rear  sup- 
port of  said  appliance,  and  operative  connections  between  the  wheels  and  the 
sQction  device  adapted  to  operate  said  device  upon  the  rotation  of  the  wheels." 
The  defendant's  infringing  device  is  a  carpet  sweeper  of  the  same  general 
diaracter  as  that  described  in  the  patent,  having  a  horizontal  screen  in  its 
upper  portion^  tJlrough  which  the  air  must  pass  and  be  filtered  before  reach- 
ing the  bellows,  and  distinguishable  from  the  patent  in  suit  only  in  that  a 
portioQ  of  the  weight  is  carried  by  two  idler  wheels  near  the  nozzle.  Some 
part  of  the  weight  of  the  forward  end  is,  however,  borne  by  the  nozzle  Itself, 
and  the  issue  of  infringement  turns  upon  whether,  in  spite  of  these  wheels, 
tlie  nozzle  supports  the  front  end  of  the  receptacle.  The  greater  part  of 
tbe  defendant's  manufacture  consisted  of  a  cleaner  of  the  same  kind,  except 
that,  in  conjunction  with  it,  there  was  an  old  rotary  broom  operated  by  two 
traction  wheels  on  each  side.  The  issue  of  infringement  is  the  same  as  to  this 
machine  as  to  the  first ;  the  nozzle  bears  some  part  of  the  weight  of  the  for- 
ward end  of  the  cleaner. 

llie  art  of  vacuum  cleaners  was  not  new.  In  1901  D.  T.  Kenney  made  ap- 
plication for  a  patent  for  such  a  cleaner,  in  which  the  suction  apparatus  was 
filed  permanently  in  the  floor,  preferably  in  the  basement,  and  the  partial 
Tacanm  was  created  by  a  suction  pump  operated  by  an  engine  connected  with 
a  large  diamber.  From  the  other  side  of  the  chamber  there  extended  pipes 
<rf  any  length,  which  might  go  into  several  stories,  and  at  the  end  of  which 
there  was  a  noz^e  on  a  rod  or  handle.  The  <^)erator  could  turn  on  or  off  the 
faction,  and  by  pushing  the  nozzle  over  the  carpet  draw  out  the  dust,  which 
passed  through  the  piping  into  the  chamber.  In  Kenney *s  device  two  screens  or 
filters  were  inserted  between  the  pump  and  the  chamber,  so  as  to  catch  all 
dust  which  had  passed  into  the  chamber  and  had  not  been  already  precipi- 
tated to  its  bottom. 

In  1896  J.  J.  Harvey  appUed  for  a  patent  (granted  1807,  577,854)  of  a 
limilar  sort.  In  which  the  suction  bellows  was  operated  at  some  distance  from 
the  nozzle  by  one  man,  while  the  nozzle  was  held  and  moved  by  another. 
This  type  is  known  as  a  two-man  machine.  In  this  a  screen  or  filter  was 
interposed  between  the  nozzle  and  the  bellows,  to  filter  out  all  dust  Id  lOOO' 
C  J.  Harvey  filed  an  application  for  a  patent  (granted  in  1901,  673,608) 
for  a  vacuum  cleaner  operated  manually  by  the  compression  of  a  piston 
within  a  cylinder.  The  piston  was  itself  hollow,  and  had  a  nozzle  at  one  end, 
and  on  expansion  low  pressure  or  partial  vacuum  was  created  within  the  in- 
terior of  the  piston,  to  equalize  which  air  was  forced  through  the  nozzle  and 
later  pa^ed  into  the  cylinder  chamber.  Within  the  piston  was  placed  a  screen 
or  sack  filter  to  catch  the  dust  and  keep  it  from  the  valves  In  the  piston  heafl. 
In  1905  one  COnover  applied  for  a  patent  (granted  1907,  847.278)  for  a 
vacunm  cleaner  in  which  the  weight  was  supported  in  part  by  the  nozzle  and 
In  part  by  two  traction  wheels  about  midway  between  the  two  ends,  and  in 
which  the  dust  passed  through  the  bellows  and  into  a  dust  bag  put  over  the 
top  of  the  machine.  This  was  the  first  machine  driven  by  traction  wheels  and 
designed  as  a  substitute  for  the  old-fashioned  hand-driven  carpet  sweeper. 
Buell,  949370,  and  Dudley,  924,542,  were  machines  of  the  same  kind,  each  ap- 
plication being  earlier  than  Baender*s,  but  later  than  the  date  to  which  it 
must  be  assumed  in  this  record  he  could  carry  back  his  invention. 

The  plaintiff's  machine,  which  embodied  not  only  the  Baender  patent,  but 
Sturgeon's,  996,810,  and  Quist  &  Blanch  reissue,  13,508,  quickly  attained 
wide  popularity  and  sale.  In  its  earlier  form  it  contained  no  auxiliary  carpet 
brush  sweeper,  but  subsequently  this  was  added  to  pick  up  the  larger  par- 
tides  which  would  not  pass  through  the  nozzle. 

C.  L.  Sturtevant,  of  Washington,  D.  C,  Louis  W.  Southgate,  of 
New  York  City,  and  L.  S.  Bacon,  of  Washington,  D.  C,  for  appellant. 

Dniry  W.  Cooper,  of  New  York  City,  and  Fred  L.  Chappell,  of  Kal- 
amazoo, Mich.,  for  appellee. . 
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Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  The  patent  can  succeed  over  Conover  only  by  virtue  of  the 
position  of  the  screen  and  of  the  wheels.  To  place  the  screen  between 
the  nozzle  and  the  suction  device  was  old  in  other  forms  of  the  art.  It 
existed  in  Kenney,  in  C.  J.  Harvey,  and  J.  J.  Harvey.  The  only  color 
for  invention  in  this  particular  arises  from  the  fact  that  these  latter 
are  not  hand-driven  machines,  deriving  their  power  from  traction 
wheels,  upon  which  their  weight  rests.  As  a  new  question,  and  without 
its  subsequent  success,  we  should  have  no  question  that  the  position 
of  the  screen  on  the  near  side  of  the  bellows  was  not  invention,  in  the 
face  of  the  disclosures  in  this  case.  Indeed,  we  should  have  great 
doubt  whether,  without  those  disclosures,  it  would  be  invention  to 
screen  out  the  dust  before  it  reaches  the  bellows,  rather  than  to  let  it 
pass  through  and  clog  the  valves.  We  find  it  difficult  to  look  at  this 
feature,  except  as  one  which  the  inevitable  course  of  experience  in  the 
art  would  have  soon  suggested,  if  it  has  not  been  done  at  the  outset, 
and  as  one  which,  once  suggested,  required  no  mechanical  invention  to 
adapt  to  a  hand-driven  carpet  sweeper. 

[1]  The  plaintiff  must  rely,  therefore,  and,  indeed,  it  does  largely 
rely,  upon  the  success  which  its  sweeper  has  attained,  and  we  are  forc- 
ed, therefore,  to  a  consideration  of  the  propriety  of  that  test  here.  It 
is  true  that  the  books  are  full  of  cases  in  which  courts  have  regarded 
the  success  of  the  plaintiff's  patent  as  an  important  test  of  invention, 
and  we  are  in  no  sense  disposed  to  question  its  value  in  proper  cases. 
Yet  it  is  a  hazardous  rule,  and  one  which  is  quite  likely  to  result  in 
confusing  genuine  invention  with  imagination  in  advertising  and  energy 
and  business  skill  in  promotion.  Where  the  art  presents  a  case  of  earl- 
ier efforts,  unsuccessful  because  of  the  absence  of  what  the  patentee 
contributed,  and  followed  by  a  wide  success  after  that  contribution  was 
added,  it  is  reasonable  to  infer  that  the  art  needed  that  feature,  and 
that  it  was  not  so  easy  to  invent  as  might  seem  to  us,  who  necessarily 
have  no  proficiency  in  the  art. 

It  by  no  means  follows  that  every  successful  exploitation  of  a  patent 
complies  with  these  conditions ;  there  are  many  other  reasons  for  suc- 
cess, which  need  not  be  detailed.  In  the  case  at  bar  three  companies 
commenced  the  manufacture  of  these  cleaners,  all  substantially  similar 
in  kind,  and  each  competed  with  the  other  two.  The  Domestic  Q)m- 
pany  commenced  selling  them  as  early  as  1910,  and  its  sales  rapidly 
increased.  The  Wright  Company  began  its  sales  early  in  1911,  and 
likewise  quickly  became  successful.  The  National  Company  began  at 
some  time  not  definitely  stated,  before  which  and  in  19Cfe  Baender 
had  made  some  2,000  machines — at  least,  such  is  the  assertion.  The 
mutual  competition  of  these  companies  compelled  a  consolidation  of 
their  interests,  which  occurred  in  January,  1916.  Now,  we  may  as- 
sume for  argument's  sake  that  each  of  these  companies  manufactured 
from  the  outset  under  each  of  the  three  patents,  and  that  the  credit  of 
the  invention  is  to  be  attributed  equally  to  all;  yet  it  is  obviously 
quite  impossible  to  say  that  the  success  was  due  to  any  one  of  the 
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elements  contributed  by  all.  It  is,  indeed,  impossible,  upon  this  record, 
or  upon  all  three  records,  for  us  to  say  that  the  success  was  due  to  all 
three  together,  assuming  that  would  serve  if  we  did.  We  do  not 
question  that  success  awaited  any  successful  hand-driven  vacuum 
cleaner ;  but  we  must  be  able  to  attribute  the  success  to  the  invention, 
and  the  dominant  idea  rested,  as  it  seems  to  us,  rather  in  the  general 
conception  of  such  an  appliance,  set  forth  certainly  in  Conover,  which, 
if  indeed  it  was  as  it  stood,  likely  to  become  clogged  in  the  valves, 
only  required  changes  sure  to  be  realized  as  the  art  progressed,  and 
akeady  disclosed  in  three  varieties  of  existing  cleaners  of  other  species. 
The  "idea"  of  such  a  cleaner  seems  to  have  become  fruitful  at  about 
this  time  in  many  instances :  Buell,  Dudley,  Baender,  Sturgeon,  Apple- 
gate,  and  Quist,  all  between  1907  and  July,  1910.  Conover  it  is  true, 
was  earlier,  his  British  patent  dating  from  1904 ;  and  if  there  was  any 
basic  disclosure  it  was  this,  upon  these  records.  Yet,  disregarding 
Conover,  the  art  presents  a  picture  suggestive  rather  of  a  commercial 
opportunity  discovered  than  any  necessary  invention.  Each  of  these 
patents  would,  so  far  as  we  can  see,  have  answered  as  well  as  any 
other,  with  such  modifications  as  would  be  sure  to  suggest  themselves 
in  the  progress  of  the  art.  In  such  a  case,  we  ought  to  scrutinize,  not 
without  some  jealousy,  the  claims  of  any  single  contributor  to  a  mo- 
nopoly of  his  own  details. 

The  conclusion  of  the  examiners  in  chief  finally  granting  the  patent 
scarcely  justifies  the  assumption  that  the  position  of  the  screen  weighed 
very  much  in  their  minds.  They  appear  to  have  depended  quite  as 
much  upon  the  distribution  of  the  load  between  the  wheel  and  the  suc- 
tion nozzle,  an  advantage  which  turned  out  to  be  of  no  moment,  or 
perhaps  upon  the  general  compactness  and  advantage  of  the  arrange- 
ment of  the  parts,  which  is  not  claimed,  and  hardly  could  be.  Further- 
more, the  appearance  in  the  art,  even  if  it  was  in  fact  later  than  Baen- 
der's  invention,  of  the  device  of  Ander's  British  patent,  suggests  that 
there  was  no  divination  necessary  to  the  location  of  the  screen  where 
Baender  placed  it. 

We  agree,  therefore,  with  the  District  Court  in  holding  the  patent 
void  for  lack  of  invention,  and  the  decree  will  be  affirmed,  with  costs. 


(249  Fed.  199)  » 

M.  S.  WMOHT  CO.  V.  BISSELL  CARPET  SWEEPER  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    January  16,  1918w 

No.  67. 

Patents  ^=»328 — VAXiDrrr — ^Anticipation — Cabpet  Cleaner. 

The  Sturgeon  patent,  No.  996,810,  for  a  pneumatic  carpet  cleaner,  the 
special  feature  of  which  is  the  arranffement  of  the  V-shaped  bellows,  held 
void  for  anticipation  In  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

t=>For  other  cases  see  same  topic  A  KET-NXJMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Suit  in  equity  by  the  M.  S.  Wright  Company  against  the  Bissell 
Carpet  Sweeper  Company.  Decree  for  defendant,  and  complainant 
appeals.    Affirmed. 

For  opinion  below,  see  242  Fed.  950. 

Appeal  from  a  Judgment  dismissing  a  decree  in  equity  for  the  infringement 
of  a  patent  to  Harold  M.  Sturgeon  dated  July  4, 1911.  The  claims  In  suit.  No. 
1  and  No.  2,  are  as  follows: 

**1.  The  combination  in  a  pneumatic  carpet  cleaner,  of  a  dust  box.  a  screen 
device  slldably  mounted  in  the  upper  portloa  of  said  box  adapted  to  be  removed 
and  replaced  within  said  box,  a  suction  nozzle  secured  to  and  supporting  the 
front  end  of  said  box  the  exit  therefrom  entering  said  box  under  said  screen 
device,  Journal  bearings  secured  to  the  rear  end  of  said  box,  a  crank  shaft  in 
said  bearings,  cranks  in  said  shaft,  a  suction  device  above  said  box  commu- 
nicating with  the  interior  thereof  above  said  screen  device,  pitmen  extending 
between  the  cranks  in  said  crank  shaft  and  said  suction  device,  and  traction 
wheels  secured  on  said  crank  shaft,  adapted  to  support  the  rear  end  of  said 
dust  box  and  rotate  said  crank  shaft,  substantially  as  set  forth. 

''2.  The  combination  in  a  pneumatic  carpet  cleaner,  of  a  dust  box,  a 
drawer  in  the  bottom  of  said  box,  a  horizontal  screen  device  in  the  upper 
portion  of  said  box,  a  suction  nozzle  secured  to  and  supporting  the  front  end 
of  said  box  the  exit  from  said  nozzle  entering  said  box  below  said  screen 
device,  a  suction  device  upon  the  top  of  said  box,  wheels  supporting  the  rear 
end  of  said  box,  a  crank  shaft  connecting  said  wheels,  and  pitmen  extending 
between  the  cranks  on  said  shaft  and  said  suction  device,  substantially  as  set 
forth." 

The  patent  is  for  improvements  in  a  vacuum  carpet  cleaner  of  the  same 
general  type  as  that  considered  in  the  opinion  handed  down  at  the  same  time 
in  National  Sweeper  Co.  v.  Bissell,  249  Fed.  196, 161  O.  G.  A.  282.  l%e  peculiar 
improvement  of  this  patent  consists  in  the  arrangement  of  the  V-shaped  bel- 
lows which  are  hinged  at  tlie  forward  end  and  move  at  the  other,  together 
with  the  crank  and  pitman  mechanism  attached  to  the  traction  wheels  by 
which  the  bellows  are  operated.  One  of  the  purposes  of  the  invention  was  to 
make  the  vibration  of  the  bellows  all  at  the  wheel  end,  so  that  their  movement 
should  not  Jar  the  nozzle  from  the  carpet  and  affect  its  suction. 

In  1909  one  Applegate  applied  for  a  patent,  granted  1909,  1,016,600,  for  a 
vacuum  cleaner  driven  by  traction,  and  disclosed  three  V-shaped  bellows,  two 
hinged  at  the  forward  end,  and  one  at  the  rear  end.  These  were  operated  by 
the  traction  wheels  through  cam  and  pitman.  Conover,  847.298,  and  Buell, 
949,370,  had  a  connection  by  crank  and  pitman  between  wheel  and  bellows, 
each  in  a  machine  of  the  carpet  sweeper  type.  The  Baender  patent  was  also 
pleaded  as  an  anticipation  in  this  suit. 

L.  S.  Bacon,  of  Washington,  D.  C,  Louis  W.  Southgate,  of  New 
York  City,  and  C.  L.  Sturtevant,  of  Washington,  D.  C,  for  appellant 

Drury  W.  Cooper,  of  New  York  City,  and  Fred  L.  Chappell,  of 
Kalamazoo,  Mich.,  for  appellee.  * 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  Applegate  seems  to  us  a  complete  anticipation  of  this  patent. 
It  was  a  pneumatic  carpet  cleaner  having  a  dust  box.  It  had  a  screen 
slidably  mounted  in  the  upper  part  of  the  box  which  could  be  removed 
and  replaced.  It  had  a  suction  nozzle  in  front,  and  while  this  nozzle 
did  not  support  the  front  end  in  the  same  sense  as  Sturgeon's  nozzle, 
it  did  so  in  the  sense  that  even  the  defendant's  first  form  supported  it. 
To  operate  at  all  the  nozzle  of  such  a  machine  must  bury  into  the  nap 
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of  the  carpet  far  enough  to  establish  a  diflference  of  air  pressure  within 
the  box  and  the  bellows.    As  the  nap  is  resilient  this  necessarily  in- 
volves some  upward  pressure  against  the  nozzle,  which  means  that  the 
latter  in  some  measure  supports  the  front  end.     We  do  not  say  that 
the  claims  mean  this ;   but,  if  they  do  not,  the  defendant  does  not  in- 
fringe, and  the  plaintiflf  must  insist  upon  that  interpretation.     If  so, 
the  only  invention  remaining  must  be  in  the  percentage  of  the  weight 
carried  by  the  nozzle,  which  would  not  be  the  subject  of  a  patent. 
Applegate  has  journal  bearings  and  a  crank  shaft,  with  crank  and  pit- 
man between  it  and  the  suction  device.     It  is,  of  course,  true  that 
there  is  literally  no  crank,  th9ugh  there  is  a  pitman ;   but  we  cannot 
treat  very  seriously  any  supposed  distinction  between  Applegate's  ac- 
tual disclosure  and  Sturgeon's  in  this  regard,  in  view  of  Conover  and 
Buell  in  exactly  the  same  art.    Finally,  Applegate  has  "suction  devic- 
es," and,  indeed,  his  suction  devices  are  the  same  as  those  disclosed  by 
Sturgeon.    Now,  it  is  true  that  one  of  his  bellows  is  reversed,  so  that 
its  hinge  is  to  the  front,  and  it  may  be  argued  with  some  plausibility 
that  he  could  not  have  apprehended  the  advantage  of  Sturgeon's  ar- 
rangement.   The  whole  argument  is,  however,  irrelevant,  because  not 
only  3oes  neither  claim  have  any  such  limitation,  but  it  is  even  apparent 
that  the  very  V-shaped  bellows  was  not  an  element  of  the  patent.    It 
is  disclosed  only  as  a  preferable  form  (page  2,  lines  31,  44),  and  the 
claims  clearly  pretend  to  generalitv  in  respect  of  the  suction  devices. 

Claim  2  is  no  better,  for  we  do  not  attach  any  importance  to  the 
"drawer  therein"  specified,  as  distinct  from  the  "screen,"  merely,  of 
claim  1. 

Were  Applegate  alone  not  enough,  we  should  not  allow  the  claim 
any  validity,  after  remembering  Baender,  Conover,  and  Buell,  upon 
which  it  can  at  best  be  only  an  improvement. 

No  discussion  of  the  success  of  the  machine  is  necessary,  beyond 
what  we  have  said  in  the  case  of  National  Sweeper  Company  v.  Bissell 
Carpet  Sweeper  Company. 
Decree  afEnned,  with  costs. 


(249  Fed.  201) 

DOMESTIC  VACUUM  CLEANER  CO.  v.  BISSELL  CARPET  SWEEPER  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.     January  16,  1918.) 

No.  57. 

Patents  ^=>328 — Validity— Invention — Cabpet  Clbaneb. 

The  Qulst  \&  Blanch  reissue  patent,  No.  13,408  (original  No.  976,494),  for 
a  pneumatic  carpet  cleaner,  held  void  for  lack  of  invention,  in  view  of 
the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern EHstrict  of  New  York. 

Suit  in  equity  by  the  Domestic  Vacuum  Cleaner  Company  against 
the  Bissell  Carpet  Sweeper  Company.  Decree  for  complainant,  and 
defendant  appeals.    Reversed. 

For  opinion  below,  see  242  Fed.  943. 
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This  Is  an  appeal  from  an  interloaitory  decree  for  Infringement  of  reissued 
patent  13.508  to  Qulst  &  Blanch,  grantee^  July  7,  1913.  This  patent  is  for  an 
improvement  upon  vacuum  cleaners  of  the  carpet  sweeper  type  and  the  suit  in- 
volves claim  4,  which  is  as  follows: 

'*A  pneumatic  cleaner  comprising  a  casing  opening  at  its  front  end,  a  dust: 
receptacle  in  said  casing  detachably  connected  therewith,  a  nozzle  head  de- 
tachably  connected  with  said  casing  and  covering  the  open  front  thereof  and 
the  open  end  of  said  dust  receptacle  to  hold  the  dust  receptacle  In  position* 
said  nozzle  being  provided  with  an  opening  therethrough  connecting  with  said 
dust  receptacle,  a  suction  creating  device  connected  with  said  casing,  and  sus- 
taining wheels  connected  with  said  casing  and  operatlvely  connected  witli 
and  operating  said  suction  device  by  the  backward  and  forward  travel  over 
any  surfa<«." 

The  essential  novelty  of  the  patent  rests  |n  the  fact  that  the  nozzle  head  is 
detachably  connected  with  the  casing  and  covers  the  open  front  In  the  de- 
fendant's device  the  nozzle  head  and  the  screen  or  stiff  bag  within  which, 
the  dust  is  drawn  is  all  one  piece.  The  screen  is  inserted  into  the  dust 
chamber  and  the  nozzle  head  fits  closet  to  the  case,  making  an  air-tight  joint. 
A  question  of  infringement  arises  since  the  defendant's  dust  receptacle  is  fixed 
to  the  nozzle  head,  while  the  defendant  contends  that  the  claim  requires  de- 
tachablllty  between  the  nozzle  head  and  the  dust  receptacle.  The  District 
Court  construed  the  claim  as  not  requiring  such  detachablllty  and  held  the 
patent  valid  over  all  references. 

Hatch  &  Goeser,  980,^44,  disclosed  a  vacuum  cleaner  which  operated  by  an 
electric  suction  fan.  The  whole  cleaner  was  compact  In  one  piece  and  was 
rolled  about  the  floor  by  the  operator.  It  contained  a  small  motor,  which 
operated  the  fan,  to  which  the  current  was  brought  by  a  wire  attached  to  a 
socket  in  the  room.  At  the  end  opposite  to  the  wheels  was  a  nozzle  head 
fitted  into  the  end  of  the  dust  chamber  proper  and  within  that  chamber  was 
the  dust  bag  detachably  connected  with  the  nozzle.  The  nozzle  was  removable 
from  the  bag  and  from  the  end  of  the  casing,  and  the  front  end  of  the  ma- 
chine rested  upon  the  nozzle. 

Drury  W.  Cooper,  of  New  York  City,  and  Fred  L.  Chappell,  of 
Kalamazoo,  Mich.,  for  appellant. 

Louis  W.  Southgate,  of  New  York  City,  and  C.  L.  Sturtevant  and 
L.  S.  Bacon,  both  of  Washington,  D.  C,  for  appellee. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  We  think  this  patent  void  under  Hatch  &  Goeser.  The  only 
differentiation  between  claim  4  in  suit  and  the  reference  is  the  last 
part  of  the  claim,  which  puts  this  cleaner  into  the  class  in  which  the 
suction  is  mechanically  created  by  traction.  In  declaring  invalid  the 
Baender  patent,  we  have  determined  that  in  all  these  species  of  clean- 
ers the  art  had  recourse  to  the  various  forms  theretofore  existing. 
There  we  said  that  the  position  of  the  screen  in  a  large  stationary 
cleaner  like  Kenney  was  available  to  an  inventor  of  the  carpet  sweep- 
er type ;  as  was  the  position  of  the  screen  in  "the  two-man"  type,  and 
in  the  piston  or  plunger  type.  We  draw  no  distinction  between  suc- 
tion, created  by  mechanical  and  electrical  energy,  nor  between  a  bel- 
lows and  a  fan.  Indeed,  this  small  one-man  device  of  Hatch  &  Goeser 
seems  to  us  nearer  to  the  patent  in  suit  than  the  installation  of  Kenney, 
or  the  "two-man"  machine  of  J.  J.  Harvey  was  to  Baender's  disclosure, 
and  of  the  patents  Baender  more  nearly  approaches  the  standard  of  in- 
vention than  the  other  two. 
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Nor  are  we  impressed  with  the  suggestion  that  Hatch  &  Goeser's 
connection  of  nozzle  to  casing  was  not  air-tight.  We  must  take  the 
patent  as  operative,  because  it  passed  the  examiner  and  has  not  been 
successfully  attacked  in  that  respect.  So  far  as  our  knowledge  permits 
us  an  opinion  the  joint  closed  by  the  gasket  73,  which  is  pressed  in  place 
by  the  pressure  of  the  threaded  flange,  70,  would  make  an  air-tight 
joint.    Both  faces  against  which  the  gasket  is  to  bear  are  finished. 

Nor  may  we,  without  redrawing  the  claim,  rely  upon  the  simplicity 
of  the  means  by  which  the  nozzle  is  detachably  connected ;  the  claim 
is  barely  for  detachability.  Indeed,  we  should  a  little  hesitate  to  find 
any  invention  in  a  detachable  nozzle  without  any  reference  whatever, 
Aough  that  question  is  not  presented. 

The  decree  is  reversed,  and  the  bill  dismissed,  for  lack  of  invention, 
with  costs. 


(m  Fed.  203) 

McCORD  &  CO.  v.  WOODS  et  al. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.     October  26,  1917.     Rehearing 
Denied  December  18,  1917.) 

No.  2356. 

L  Pattttts  ^=»328 — Validitt  and  Infringement — Journal  Box. 

The  Woods  patent.  No.  904,665,  for  a  composite  Journal  box,  was  not 
anticipated  in  the  prior  art,  and  discloses  invention  in  the  feature  ot  cor- 
rugations extending  continuously  across  the  bottom  and  up  the  sides. 
Claim  2  held  infringed,  and  claim  3  not  infringed. 

2.  Patents  ^=>328 — Validity  and  Infringement — Journal  Box. 

The  Woods  patent,  No.  969,933,  for  a  journal  box,  held  not  anticipated 
and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  E)ivision  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Leonard  G.  Woods  and  Union  Spring  &  Manu- 
facturing Company  against  McCord  &  Co.  Decree  for  complainants, 
and  defendants  appeal.    Modified  and  affirmed. 

Edward  Rector,  of  Chicago,  III.  (James  F.  Williamson,  of  Minne- 
apolis, Minn.,  on  the  brief),  for  appellants. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.  (Thomas  F.  Sheridan,  of 
Chicago,  HI.,  on  the  brief),  for  appellees. 

Before  BAKER,  ALSOHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge.  From  a  decree  sustaining  two  patents, 
issued  to  Leonard  G.  Woods,  the  first  being  No.  9(H,665,  granted 
November  24,  1908,  and  the  second  being  No.  969,933,  granted 
September  13,  1910,  adjudging  both  patents  infringed  by  appellant, 
and  enjoining  further  infringement,  this  appeal  is  taken.  Defenses 
are  invalidity  and  noninfringement. 

[1]  Both  patents  pertain  to  a  journal  box.  Claims  2  and  3  of  the 
first  patent,  found  to  be  infringed,  read  as  follows : 

Claim  2:  "A  Journal  box  composed  of  a  pressed  plated  body  portion  com- 
prising sides  and  bottom  provided  icith  comigntions  extending  continuously 
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acrosB  the  bottom  and  up  the  sides,  and  rigid  top  portion  of  m^al  of  a 
different  character,  secured  to  the  body  portion." 

Claim  3:  "A  journal  box  composed  of  a  pressed  plate  body  portion  compris- 
ing sides  and  bottom  open  at  the  inner  end  and  provided  with  corrugations 
extending  continuously  across  the  bottom  and  up  the  side  portions,  a  rigid  toi> 
portion  of  metal  of  a  different  character  secured  to  the  body  portion,  and  c» 
dust  guard  pocket  spaced  from  the  inner  end  of  said  hody  portion  and  securedL 
thereto," 

Claims  1  and  2  of  the  second  patent,  in  issue  in  this  suit,  and  found 
to  have  been  infringed,  read  as  follows : 

Claim  1:  "A  Journal  box  composed  of  a  pressed  plate  body  portion  com- 
prising sides  and  a  bottom,  and  a  rigid  top  portion  of  metal  of  a  different 
character  provided  on  its  side  edges  with  continuous  deep  vertical  flanges  to 
which  the  body  portion  is  secured,  and  having  outwardly  projecting  journal 
box  lugs,  and  braces  extending  from  the  side  flanges  to  said  lugs,  said  braces 
being  provided  tcith  vertical  slots  or  kerfs  for  receiving  the  top  edges  of  the 
sides  of  the  body." 

Claim  2:  "A  journal  box  composed  of  a  pressed  plate  body  portion  compris- 
ing sides  and  a  bottom,  and  a  rigid  top  portion  of  a  metal  of  different  diar- 
acter,  provided  on  its  side  edges  with  continuous  deep  vertical  flanges  to 
which  the  body  portion  is  secured,  and  having  outwardly  projecting  journal 
box  lugs,  and  braces  extending  from  the  side  flanges  to  said  lugs,  said  braces 
being  provided  with  vertical  slots  or  kerfs  for  receiving  the  top  edges  of  the 
sides  of  the  body,  said  body  being  provided  toith  vertical  corrugations  or  ribs 
extending  upwardly  above  the  loicer  edges  of  said  flanges" 

As  a  defense  to  the  first  patent,  appellant  cites  the  prior  art  evi- 
denced by  patents  to  Charles  T.  Schoen,  No.  482,200,  dated  Septem- 
ber 6,  1892,  and  to  E.  W.  Hughes,  No.  436,355,  dated  September  16, 
1890,  and  to  W.  H.  Shinn,  No.  860,254,  dated  July  16,  1907,  and  to 
others,  covering  car  journal  boxes.  Journal  boxes  were  first  made  of 
cast  iron;  later  malleable  iron  was  used.  Nearly  all  journal  boxes 
first  used  were  cast  in  a  single,  integral  piece,  witn  the  walls  of  suflft- 
cient  thickness  to  withstand  the  strain  to  which  the  box  was  subjected- 

The  boxes  under  consideration  are  composite,  the  top  being  sepa- 
rate from  the  body  or  cellar,  and  made  of  cast  steel,  that  material 
being  well  suited  to  resist  the  heavy  loads  and  the  wear  due  to  the 
friction  of  the  bearing  parts.  The  body,  generally  known  as  the  cel- 
lar, and  made  of  wrought  iron,  are  of  high  tensile  strength.  A  com- 
posite box  has  its  advantages  when  the  double  purpose  of  holding 
bearings  and  withstanding  strains  is  considered.  A  decrease  in  weight 
is  also  obtainable  without  corresponding  loss  of  strength. 

Schoen  produced  a  composite  box  as  early  as  1892,  which  he  covered 
by  patent.    He  says  in  his  description : 

*'I  do  not  limit  my  invention  to  these  details,  inasmuch  as  my  Invention 
consists  broadly  in  a  journal  box  having  its  body  of  pressed  steel  or  like 
wrouglit  metal  and  a  separate  top."  , 

Two  of  his  claims  read  as  follows : 

Claim  1:  **A  journal  box  comprising  an  independently  constructed  top  ot 
suitable  material  and  formation,  combined  with  a  body  of  wrought  metal, 
such  as  pressed  steel,  made  separate  from  the  top  and  composed  of  sides,  bot- 
tom, and  rear  wall,  and  a  front  lip  made  integral  and  fitted  and  secured  to 
such  a  top,  substantially  as  described." 

Claim  3:  "In  a  journal  box,  a  wrought  metal  body  provided  with  lateral 
shoulders  0  and  a  bottom  groove  P,  combined  with  a  partition-plate  Q  fitted 
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therein,  to  separate  off  or  form  in  tbe  rear  of  the  box  a  compartment  for 
the  reception  of  the  dust-guard,  substantially  as  de8crll>ed.'' 

It  is  claimed  the  Schoen  product  was  not  a  commercial  success. 
Eight  or  ten  boxes  only  were  made.  They  were  not  provided  with 
continuous  corrugations,  and  it  does  not  satisfactorily  appear  that  the 
boxes  built  entirely  responded  to  the  description  of  the  patent. 

TTie  claim  of  the  Hughes  patent  did  not  cover  the  continuous 
corrugation  specified  in  the  Woods  patent  above  set  forth,  but  appel- 
lant claims  that  this  element  was  disclosed  in  the  drawings  and  de- 
scription. In  describing  his  product  Hughes  says:  "The  exterior 
flanges  strengthen  the  box."  Figure  3  is  taken  from  the  drawings  in 
the  Hughes  patent,  and  letters,  C,  D,  disclose  the  "exterior  flanges" 
upon  which  ap^pellant  relies,  as  an  anticipation  of  Wood's  continuous 
corrugations. 

Appellees  well  describe  the  distin-  B^Ck  3. 

piishing  element  in  their  patent,  as 
follows:  r?*'^^^^:N^  •^ 

"In  this  combination  tbe  use  of  tbe 
continuous  corrugation  down  tbe  side*! 
and  across  the  bottom  is  tbe  new  and 
essential  feature  in  composite  journal 
box  construction.  It  is  absolutely  new 
in  audi  a  box.  Defendant  has  scoured 
the  art,  and  while  it  showed  a  paper 
patent  with  a  cast  top  and  tbe  wrought 
metal  body  or  cellar,  It  could  not  find  tbe 
continuous  corrugations  In  tbe  body  por- 
tion. •  •  •  The  paper  art  showed 
side  corrugations  and  cross  corrugations 
in  tbe  body,  but  not  4n  line  and  not  con- 
nected,  and  leaving  the  comers  entirely 
nnbraced.  It  Is  by  making  the  corruga- 
tions continuous  extending  arovmd  tbe  comers  that  the  boxes  were  given  their 
main  capacity  to  withstand  this  tremendous  strain." 

An  examination  of  the  file  wrapper  in  the  Patent  Office  emphasizes 
this  distinction.  The  original  claims  5,  6,  and  7  dealt  with  the  corru- 
gations; claim  7  being  as  follows: 

aaim  7:  "A  journal  box  composed  of  a  pressed  plate  body  portion  compris- 
ing sides  and  bottom,  said  sides  being  provided  with  a  vertical  corrugation 
or  corrugations,  and  a  rigid  top  portion  of  metal  of  a  different  character 
secured  to  the  body  portion." 

All  claims  were  rejected  by  the  Patent  Office  and  new  ones  substi- 
tuted, No.  6  being  as  follows : 

Claim  6.  **A  journal  box  composed  of  a  pressed  plate  body  portion  com- 
prising sides  and  bottom  open  at  the  Inner  end  and  provided  with  corrugations 
extending  contimuously  across  the  hottom  and  up  the  side  portions,  a  rigid 
top  portion  of  metal  of  a  different  character  secured  to  tbe  body  portion,  and 
dust-guard  picket  spaced  from  the  inner  end  of  said  body  portion  and  secured 
thereto." 

This  claim  was  at  first  rejected,  the  Patent  Office  using  the  following 
language: 

lei  aojL— 16 
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"Claims  6  and  7  are  rejected  on  Schoen  above,  there  being  no  Invention  In 
corrugating  the  box  wherever  desired,  this  being  an  old  expedient  In  the  art" 

Patentee  then  presented  his  argument  in  favor  of  continuous  cor- 
rugations, using  the  following  language : 

"With  reference  to  claims  5  and  6,  while  it  undoubtedly  is  twt  patentable 
to  provide  corrugations  for  stren{fthening,  we  submit  that  this  Is  only  a  gen- 
eral rule  and  does  not  preclude  claims  which  specify  particular  manners  or 
agreements  of  corrugations.  Both  claims  5  and  6  specify  that  the  corruga- 
tions extend  continuously  across  the  bottom  and  up  the  sides,  thereby  not 
only  stiffening  and  strengthening  the  bottom  and  sides  but  give  strength  at  the 
corner  where  It  Is  needed  with  this  character  of  device  and  on  account  of 
strains  to  which  the  same  is  subject.  These  claims  do  not  cover  broadly  the 
corrugations  on  either  the  bottom  or  the  sides  but  only  a  specific  kind  of 
corrugation,  one  going  continuously  around  the  comers  and  up  the  sides.** 

The  claim,  slightly  modified,  was  thereafter  allowed  as  claim  No. 
-2  above  quoted.  The  validity  of  this  claim  No.  2  is  thus  made  to 
depend  solely  upon  the  continuous  corrugations. 

Appellees  rely  upon  the  decision  in  the  case  of  Stillwell  v.  Mc- 
Pherson,  218  Fed.  839,  134  C.  C.  A.  611.  They  also  cite  the  action 
of  the  Patent  Office  in  recognizing  particular  corrugations  as  the  es- 
sential and  novel  element  in  claims  found  in  some  75  patent  grants; 
they  further  urge  that  practically  all  of  the  journal  boxes  in  use  in 
the  United  States  were  of  the  integral  cast  type,  prior  to  the  appearance 
of  the  Kensington  (appellees')  box;  that  notwithstanding  the  insuffi- 
ciency of  the  integral  cast  type  was  recognized,  and  efforts  made  to 
produce  a  successful  composite  box,  none  appeared  until  the  appellees 
placed  their  product  on  the  market;  that  appellants,  although  in 
control  of  the  industry,  were  forced  to  produce  a  composite  box  similar 
to  appellees'  product;  that  neary  1,000,000  Kensington  boxes  were  sold 
in  the  first  seven  years. 

In  reply  appellant  points  to  the  fact  that  the  Schoen  patent  expired 
in  1909  and  that  if  an  increase  in  the  production  of  the  composite  box 
occurred  shortly  thereafter  it  was  due  to  the  expiration  of  the  Schoen 
monopoly.  Answering  the  argument  that  invention  was  disclosed  by 
the  fact  that  some  865,000  Kensington  boxes  were  sold  in  the  first 
seven  years  after  the  issue  of  the  Woods  patent,  appellant  showed 
that  over  550,000  of  these  boxes  were  used  by  one  railroad  company; 
that  the  president  of  this  railroad  and  the  president  of  the  appellant, 
the  Union  Spring  &  Manufacturing  Company,  were  father  and  son; 
that  a  change  in  the  presidency  of  the  latter  company  was  immediately 
followed  by  a  termination  of  orders  from  the  railroad  company ;  that 
the  total  number  of  boxes  sold  after  the  termination  of  this  contract 
was  insignificant.  Appellant  also  denies  being  forced  to  adopt  appel- 
lees' type  of  journal  box,  but  claims  that  its  composite  box  is  radically 
different  from  appellee's  structure,  being  an  integral  composite  style 
adapted  for  use  on  all  types  of  railroad  car  trucks,  which  is  not  the 
case  with  the  Kensington  box. 

The  case  of  Stillwell  v.  McPherson,  supra,  furnishes  some  sup- 
port for  appellees'  contention,  but  may  be  somewhat  distinguished  in 
point  of  fact  because  of  the  difference  in  the  prior  arts,  and  because 
of  the  difference  in  the  action  of  the  patentees  before  the  Patent 
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Office,  and  because  the  particular  location  of  the  corrugation  in  ref- 
erence to  the  culvert  was  an  emphasized  element  in  the  Watson  (cul- 
vert) patent. 

The  prior  art  in  the  instant  case  is  not  conclusive.  The  Hughes 
patent  disclosed  continuous  exterior  flanges  as  shown  in  the  drawings 
represented  by  Figure  3  produced  above.  S3mfiington  patent,  No. 
794^59,  and  No.  855,361,  discloses  journal  boxes  with  the  strengthen- 
ing means  called  ribs.  The  Cochran  patent,  No.  845,728,  described  the 
strengthening  element  therein  referred  to  as  a  flange.  In  fact,  the 
specifications  of  the  master  car  builders'  journal  box  provided  for 
corrugation  to  strengthen. 

In  the  nonanalogous  art,  the  patent  to  Schoen  for  a  "stake  pocket" 
for  cars,  No.  381,174,  dated  April  17,  1888,  disclosed  corrugations  that 
were  continuous  and  appeared  in  parallel  pairs. 

It  is  obvious  that  strength  was  one  of  the  prime  essentials  of  a  suc- 
cessfully constructed  journal  box.  Not  only  was  great  tensile  strength 
necessary  in  such  a  box,  but  the  strengthening  means  used  by  appellee 
made  possible  a  lighter  box  and  lessened  the  cost  of  construction. 

The  difficulty  in  reaching  a  correct  conclusion  in  this  case  has  arisen 
over  the  question :  In  view  of  the  prior  art,  was  Woods'  contribution 
merely  an  exercise  of  mechanical  skill,  or  did  it  display  inventive 
genius?  This  is  a  border  line  case.  Measured  by  the  usual  tests, 
however,  we  conclude  that  Woods'  improvement  constituted  an  in- 
vention. 

That  something  more  than  mere  mechanical  skill  was  required  in 
the  use  of  continuous  corrugations  in  a  composite  journal  box  is  sug- 
gested by  the  study  arid  experience  of  Schoen,  upon  whose  patents  ap- 
pellant relies.  Schoen  produced  a  composite  journal  box  in  1892,  for 
which  he  obtained  a  patent.  He  also  invented  the  car  **stake  holder" 
with  continuous  parallel  corrugations  for  strengthening  purposes,  for 
which  he  obtained  a  patent  in  1888.  Schoen  was  a  man  of  acknowl- 
edged ability,  both  as  a  mechanic  and  as  a  manufacturer  of  car  appli- 
ances, including  journal  boxes.  He  sought  a  successful  composite 
journal  box,  and  yet  it  did  not  occur  to  him  to  make  use  of  the  con- 
tinuous corrugations  to  secure  the  necessary  strength. 

Likewise  the  experience  of  the  appellant  is  instructive.  For  many 
years  appellant  manufactured  a  large  percentage  of  all  the  journal 
boxes  used  in  this  country.  For  seven  or  eight  years  it  admittedly 
endeavored  to  develop  a  successful  composite  journal  box.  During 
all  of  that  period  the  patents  now  relied  upon  by  it  to  prove  anticipa- 
tion were  subject  to  the  study  of  its  mechanics  and  engineers.  In  face 
of  the  fact  that  it  never  occurred  to  the  appellant  to  use  the  contin- 
uous corrugation  in  the  composite  box,  we  are  not  justified  in  con- 
cluding that  the  use  of  such  means  by  Woods  was  an  exercise  of 
mechanical  skill.  This  conclusion  is  strengthened  by  reason  of  the 
further  fact  that  appellant,  after  Woods  pointed  the  way,  made  use 
of  the  same  means  to  strengthen  its  box. 

Claim  No.  3. — The  italicized  words  appearing  in  this  claim,  quoted 
above,  supply  the  additional  element  which  distinguishes  this  from  the 
last-considered   claim.     All  journal   boxes   are   provided   with   dust 
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pockets.  Their  purpose  is  obvious,  being  indicated  by  the  name 
They  are  invariably  specified  in  the  master  car  builders'  journal  boxes. 
A  commonly  accepted  type  is  made  by  using  a  piece  of  board  fitted 
with  the  pocket  to  prevent  the  entrance  of  dust  into  the  rear  end  of 
the  box.  Fitted  closely  and  supplemented  by  applications  of  oil,  these 
boards  are  efficient  in  keeping  out  the  dust. 

Woods'  pocket  differed  from  other  types,  in  that  he  provided  a  sep- 
arate piece  outside  or  beyond  the  rear  wall  of  the  box  and  riveted 
thereto.  He  added  strength  to  the  box  by  the  stiffening  effect  of  the 
dust  guard.  It  was  the  dual  purpose  of  a  dust  guard,  which  served 
not  only  to  keep  out  the  dust,  but  also  to  strengthen  the  box  at  the 
particular  place  where  strength  was  required  which  constituted  ap- 
pellee's claim  to  invention.  The  expert  testimony  supports  the  claim 
that  the  reinforcement  of  the  journal  box  by  the  dust  guard  at  the  place 
of  attachment,  provided  for  in  Woods'  patent,  was  of  practical  value 
and  served  to  make  a  stronger  and  a  better  box. 

We  are  of  the  opinion  that  the  location  of  a  dust  guard  at  the  place 
and  fastened  in  the  manner  described  in  this  claim  is  invention,  and 
as  such  is  entitled  to  protection. 

Noninfringement  of  Claim  No.  3. — ^Appellant,  however,  contends 
that  its  journal  box  does  not  infringe  this  claim.  It  must  be  conceded 
that  its  journal  box  is  provided  with  a  dust  guard,  which  differs  from 
the  one  described  in  the  Woods  patent,  in  that  the  former  is  an  in- 
tegral part  of  the  journal  box,  and  is  spaced  .forward  and  inward, 
instead  of  outwardly  from  the  inner  end  of  said  box. 

Again,  the  file  wrapper  is  important  so  far  as  it  differentiates  the 
Schoen  patent  from  the  Woods  patent,  and  as  thus  differentiated  it 
appears  that  no  infringement  is  shown.  Woods'  claim,  as  first  filed, 
described  the  dust  guard  element  as  follows : 

**And  a  pressed  metal  dust  guard  pocket,  said  part  being  secured  together." 

This  claim  was  rejected,  and  the  following  claim  of  a  dust  guard 
pocket  yvas  inserted : 

"And  a  pressed  metal  dnst  guard  pocket,  spaced  from  the  inner  end  of  the 
body  and  secured  thereto.** 

Upon  the  Department's  citing  the  Schoen  patent,  Woods  distin- 
guished his  dust  guard  as  follows : 

"Sclioen's  box  is  shown  as  provided  with  an  inner  end  portion  M  intesFrai 
toith  the  body,  thus  having  the  body  in  the  form  of  a  box  closed  at  all  sides 
except  top  and  portion  of  the  outer  end.  •  •  ♦  In  the  patent  to  Schoen,  the 
dust  guard  pocket  is  formed  by  the  rear  toaU  of  the  box,  which  extends  from 
the  bottom  to  the  top  and  is  integral  with  the  bottom  and  side  walls,  and  a 
separate  plate  located  inside  of  the  end  wall  and  spaced  therefrom^  In  appli- 
cant's box  the  inner  end  of  the  box  is  merely  turned  up  slightly  to  form  a 
shallow  bottom  flange,  and  the  dust  guard  pocket  is  formed  by  a  plate  flanged 
on  its  bottom  and  the  two  sides  fitting  over  the  end  of  the  box  and  secured 
thereto ;   said  plate  beimg  spaced  from  the  end  of  the  bow,*' 

Having  secured  this  claim  by  distinguishing  the  Schoen  box  in  the 
respects  quoted  above,  patentee  cannot  now  assert  infringement  by 
a  structure  substantially  identical  with  the  product  thus  distinguished. 
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If  appellants'  dust  guard  is  the  mechanical  equivalent  of  the  Woods 
dust  guard,  then  it  follows  that  claim  No.  3  was  anticipated  by  Schoen. 
We  conclude,  however,  that  the  Patent  Office  properly  differentiated 
the  Woods  patent  from  the  Schoen  product,  and  for  tne  sime  reason 
the  appellants'  box  must  be  distinguished  from  the  Woods  patent. 

Claim  No.  3  is  valid,  but  not  infringed. 

[2]  Patent  No.  969,933.— The  two  claims  of  this  patent  have  been 
quoted,  and  the  italicized  words  emphasize  the  asserted  novelty  in 
each  claim.  The  patent  covered  an  improvement  in  the  composite 
journal  box  of  the  type  disclosed  in  the  Woods  first  patent.  Patentee's 
aim  was  to  obtain  greater  strength,  more  resistance,  at  the  points  and 
places  found  weak  in  the  boxes  made  pursuant  to  the  prior  patent,  and 
this  was  accomplished  by  providing  the  rigid  top  portion  and  its  side 
edges  with — 

''continuous  deep  vertical  flanges  to  which  the  body  portion  is  secured  and 
braces  extending  from  the  side  flange  to  said  lugs,  said  braces  being  pro- 
Tided  with  vertical  slots  or  kerfs  for  receiving  the  top  edges  for  the  sides  of 
the  body.     ♦    ♦    ♦»' 

An  examination  of  the  file  wrapper  shows  that  it  was  a  flange  with 
connected  lugs  and  braces,  the  braces  being  provided  kerfs,  that  sup-^ 
plied  the  novel  element  in  the  new  box.  Claim  1  as  originally  filed 
describes  the  body  as — 

''provided  on  its  side  edges  with  continuoiis  deep,  vertical  flanges  to  wliicft 
the  body  is  secured." 

This  daim  was  rejected  in  view  of  the  patent  to  Schoen.  Upon 
patentee's  pressing  his  claim  the  examiner  said : 

"Claim  1  is  again  rejected  on  Schoen  of  record,  it  is  not  seen  that  the  cialrn 
disclosed  anything  beyond  what  any  mechanic  has  a  right  to  do ;  i.  e.,  make 
tbe  attaching  flange  at  the  top  of  the  box  in  one  piece  instead  of  several 
smaller  lugs  and  make  it  somewhat  longer  (or  de^[>er).  This  does  not  con- 
stitute patentable  novelty." 

Upon  further  amendments,  the  claims  assumed  the  form  above 
quoted,  and  were  allowed.  The  description  of  the  flange  and  lugs  is 
instructive : 

"♦  •  ♦  AJong  its  side  edges  on  its  lower  face  It  is  provided  with  the 
CDQtlDiioas  depending  flanges  19  fitting  inside  the  pressed  body  portion  and 
ierring  as  a  means  to  secure  ihe  top  and  body  portion  together,  such  as  by 
means  of  rivets  driven  through  the  flanges  and  the  sides  2  of  the  body.  These 
flanges  are  continuous  for  the  length  of  the  box  and  are  of  considerable  depth, 
thus  giving  material  strength,  bracing  the  box  and  tending  to  keep  it  square. 
Midway  of  their  lengths  these  flanges  are  extended  to  a  considerable  depth,  al- 
ways in  contact  with  the  sides  of  the  body  so  as  to  brace  the  latter,  and 
also  forming  shoulders  22  for  holding  the  journal  bearing.  Near  its  forward 
«id  the  top  is  provided  with  lugs  2S  which  act  as  stops  for  the  journal  box 
wedge." 

"On  its  side  edges  the  box  is  provided  with  the  lugs  2i,  which  are  provided 
with  holes  25  for  receiving  the  journal  box  bolts.  These  lugs  2J^  are  stiffened 
by  means  of  braces  26  connecting  the  same  with  the  flanges  19.  These 
traces  also  strengthen  the  inside  shoulders  22.  The  sides  2  of  the  body  are 
notched  or  cut  away,  as  indicated  at  27,  to  fit  around  these  braces.  The^ 
braces  26  are  recessed  from  below,  so  as  to  provide  vertical  kerfs  or  slots. 
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28  into  which  the  top  edges  of  the  body  fit  The  braces  are  preferably  ronnd- 
ed  off  at  their  lower  ends,  as  shown  at  29,  in  order  to  assist  the  edges  of  tlie 
body  to  enter  the  slots  when  assembling.  The  plate  sides  of  the  body  have 
a  tight  fit  in  said  slots.  The  slots  serve  to  prevent  the  sheets  from  bending  or 
yielding  when  there  is  a  tendency  to  force  the  box  out  of  square.  They  also 
I)ermit  the  braces  26  to  be  made  deeper  than  would  otherwise  be  the  case. 
The  deep  braces  and  flanges  support  the  sides  of  the  body  quite  low  down,  and 
hence  increase  the  strength  and  rigidity  of  these  sides.  The  slots  prevent 
movement  of  the  box  sides  in  either  direction." 

Appellant  urges  that  the  structure  so  described  is  anticipated  by 
the  Schoen  patent,  and  the  claims  are  void  for  the  lack  of  patentable 
invention.  While  it  might  be  admittted  that  the  Schoen  box  has  bolt 
lugs  somewhat  similar  to  those  appearing  on  the  Kensington  box  and 
these  lugs  necessarily  support  and  strengthen  the  side  walls  of  the 
box,  and  the  extension  of  lugs  into  a  continuous  body  flange  may  be 
but  an  exercise  of  mechanical  skill,  as  suggested  by  the  Patent  Office, 
yet  it  is  apparent  that  the  Schoen  box  has  no  brace  of  the  form  and 
shape  and  location  described  in  the  Woods  structure.  It  is  this  im- 
provement upon  which  the  Woods  box  asserts  its  claim  to  patent- 
ability. 

The  utilization  of  bolt  lugs  as  a  basis  for  the  construction  of  braces 
attached  to  the  continuous  flange,  which  is  in  turn  securely  fastened 
to  and  braces  the  walls  of  the  body,  supports  (in  theory  at  least)  the 
contention  that  greater  strength  is  thereby  obtained  in  a  box  that  is 
peculiarly  subject  to  strains  and  pressure.  Appellee  also  urges  that 
the  uses  of  kerfs  at  the  bottom  of  the  brace  as  here  shown  extends 
the  support  below  the  flange,  and  is  distinctive  of  the  Woods  patent, 
and  is  indicative  of  merit.  The  expert  testimony  of  the  witnesses 
supports  this  theory  of  the  patentee. 

In  view  of  the  advantages  to  the  trade  of  a  successful  composite 
journal  box,  we  are  not  inclined  to  lightly  reject  any  advance  in  the 
art  which  g^ves  strength  to  a  box.  We  therefore  hold  that  the  claims 
are  valid. 

Noninfringement. — Appellant's  box  is  of  a  composite  type,  the  top 
being  of  a  metal  different  from  the  body,  and  is  provided  with  deep, 
continuous  flanges  extending  down  from  the  top  on  the  inside  and 
outside  of  the  walls  of  the  body.  It  is  an  integral  composite  box ;  the 
top  being  of  a  different  metal  from  the  bottom,  but  the  two  parts 
molded  together.  It  is  also  provided  with  bolt  lugs.  Some  of  these 
elements,  while  common  to  both  appellants*  and  Woods'  box,  alone  or 
collectively,  are  old  in  the  art.  Unless  the  appellant's  box  is  provided 
with  braces  extending  from  the  inside  flange  to  the  lugs,  and  these 
braces  in  turn  are  made  with  vertical  slots  or  kerfs  to  receive  the  top 
edges  of  the  body,  there  is  no  infringement. 

Appellant  admits  its  box  has  some  of  the  elements  of  the  combina- 
tion described  in  the  claims  above  quoted.  It  has  "a  pressed  plate 
body  portion  comprising  sides  and  a  bottom" ;  also  **a  rigid  top  portion 
of  metal  of  a  different  character" ;  it  also  admits  the  top  on  its  "side 
edges"  is  a  "continuous  deep  circle  flange  to  which  the  body  portion 
is  secured" ;  also  it  admits  having  ''outwardly  projecting  journal  box 
lugs."     To  constitute  infringement,  however,  another  element  must 
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appear,  and  the  dispute  over  the  alleged  infringement  turns  upon  the 
presence  or  absence  of  this  element.  In  claim  No.  1  of  Woods'  patent, 
this  element  is  described  as  "braces  extending  from  the  side  flanges 
to  said  lugs,  said  braces  being  provided  with  vertical  slots  or  kerfs  for 
receiving  the  top  edges  of  the  sides  and  body." 

That  the  portion  of  the  continuous  outer  flange  in  appellant's  box 
that  leaves  the  walls  of  the  body  of  the  box  and  encircles  the  bolt,  and 
is  securely  attached  to  the  extending  bolt  lug,  corresponds  to  the 
brace  described  in  this  claim  is  too  apparent  to  require  argument.  But 
to  constitute  infringement  this  brace  must  extend  from  the  inner  side 
flange  to  the  lug,  and  must  also  be  provided  with  a  kerf. 

The  testimony  on  this  phase  of  the  case  shows  clearly  that  appellant 
securely  connected  the  brace  to  the  lug  on  the  one  side  and  the  inner 
flange  on  the  other.  This  was  done  by  drilling  or  punching  holes 
through  the  walls  of  the  body  of  the  box  at  points  opposite  the  center 
portion  of  the  inner  flange  and  above  the  bottom  of  the  brace.  In 
the  casting  operation,  the  molten  metal  used  for  forming  the  top  ran 
through  these  holes  and  effectually  connected  the  inner  flange  to  the 
brace.  Necessarily  a  slot  or  kerf  from  the  bottom  of  these  holes  to 
the  bottom  of  the  brace  resulted.  We  therefore  find  the  correspond- 
ing brace  serving  a  corresponding  purpose  in  appellants*  journal  box, 
as  is  described  in  the  Woods  patent. 

A  separate  consideration  of  claim  No.  2  we  deem  unnecessary.  It 
is  valid  and  infringed. 

While  it  may  well  be  that  appellant  has  made  improvements  on  the 
Woods  journal  box,  and  it  may  also  be  true  that  not  all  of  its  boxes 
infringed  the  Woods  second  patent,  these  facts  do  not  justify  the 
court's  refusing  an  injunction  or  in  directing  an  accounting. 

The  decree  entered  by  the  court  below  is  modified,  in  so  far  as  it 
adjudges  the  appellant  infringed  claim  No.  3  of  patent  No.  904,665, 
and,  as  so  modified,  is  affirmed.  Each  party  shall  pay  its  or  their 
costs  in  this  court. 
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(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1917.    Rehearing 
Denied  December  17,  1917.) 

No.  2459. 

Patents  ^=»328 — Vaijditt  and  Infringement — Retaining  Wall. 

The  Bone  patent,  No.  705,732,  for  a  retaining  wall  of  the  cantilever  type 
of  reinforced  concrete,  conceding  that  it  discloses  invention,  does  so  only 
by  reason  of  the  location  of  the  reinforcement,  and,  as  so  construed,  held 
not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  in  equity  by  Frank  A.  Bone  against  the  Commissioners  of 
Marion  County.  Decree  for  defendants  dismissing  the  bill,  and  com- 
plainant appeals.    Affirmed. 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Certiorari  granted  by  Supreme  Court,  246  U.  S.  660,  38  Sup.  C2t. 
333,  62  L.  Ed.  — . 

Clarence  E.  Mehlhope,  of  Chicago,  111.,  and  Arthur  H.  Ewald,  of 
Cincinnati,  Ohio,  for  appellant. 
V.  H.  lyockwood,  of  Indianapolis,  Ind.,  for  appellees. 

Before  ALSCHULER  and  EVANS,  Circuit  Judges,  and  LANDIS, 
District  Judge. 

EVANS,  Circuit  Judge.  Plaintiff  sought  damages  and  an  injunc- 
tion to  prevent  future  infringement  of  patent  No.  705,732,  issued 
July  29,  1902,  upon  application  filed  April  21,  1899.  The  biU  was 
dismissed  upon  a  finding  of  no  infringement 

The  patent  under  consideration  relates  to  a  retaining  wall  of  the 
cantilever  tjrpe,  and  is  described  by  the  patentee  as  follows : 

"My  InveDtion  relates  to  improvements  in  retaining  walls  for  abutments  of 
bridges,  seawalls,  banks  of  streams,  embankments,  cuts,  dams,  dry  docks,  and 
such  places  as  it  is  desired  to  retain  earth  or  other  matter  permanently  in 
place  with  its  face  at  an  angle  nearer  vertical  than  it  would  naturally  repose 
when  exposed  to  the  action  of  the  elements  or  gravity.  ♦  ♦  ♦  The  said  in- 
vention consists  principally  of  introducing  into  masonry  of  concrete,  stone,  or 
brick  a  framework  of  steel  or  iron  in  such  a  way  that  the  whole  wall  \b  so 
much  strength^ed  thereby  that  the  volmne  of  the  masonry  may  be  greatly 
reduced,  and  yet  the  height,  base,  and  strength  against  overturning,  bulging, 
or  settling  will  still  be  ample." 

Again  he  says : 

"I  am  aware  that  retaining  walls  have  been  constructed  of  concrete  and 
steel,  but  none  to  my  knowledge  (1)  have  been  supported  on  their  own  base 
as  mine ;  (2)  nor  have  any  of  tiiem  entirely  inclosed  the  steel  within  the  con- 
crete ;  (3)  nor  have  any  of  them  used  the  weight  of  the  material  retained  as 
a  force  to  retain  itself." 

Claims  1,  3,  5,  16,  and  17  are  involved  in  the  present  suit  Claims 
1  and  16,  which  are  typical,  read  as  follows : 

"1.  The  combination,  with  a  retaining  wall  having  a  heel,  of  a  metal  struc- 
ture imbedded  vertically  in  said  wall  and  obliquely  in  said  heel,  so  that  the 
weight  of  the  retained  material  upon  the  heel  of  the  metal  structure  will 
operate  to  retain  the  wall  in  vertical  position." 

'*16.  The  combination,  with  a  retaining  wall  having  a  heel  and  a  toe  at 
opposite  sides  thereof,  said  toe  having  an  independent  metal  structure  im- 
bedded therein,  of  a  metal  structure  imbedded  within  said  wall  and  heel,  said 
structure  consisting  of  upright  bents  at  the  back  part  of  the  vertical  wall 
and  continuing  down  along  the  upper  part  of  the  heel  of  said  wall  to  the 
back  part  thereof,  so  that  the  weight  of  the  retained  material  upon  the  heel 
of  the  metal  structure  will  operate  to  maintain  the  wall  in  a  vertical  position." 

Defendant  maintains :  (a)  That  the  patent  is  anticipated  by  the  prior 
art;  (b)  if  not  so  anticipated,  the  claims  must  be  so  restricted  and 
construed  as  to  support  tiie  finding  made  by  the  trial  judge  that  there 
was  no  infringement. 

The  following  drawings  represent  the  plaintiff's  wall,  defendant's 
wall,  and  the  prior  art: 
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These  figures  admirably  picture  the  state  of  the  prior  art.  As  early 
as  1869,  a  patent  was  issued  to  Francois  Coignet,  No.  88,457,  covering 
the  principle  of  reinforced  concrete,  which  was  for  the  avowed  pur- 
pose of  "giving  greater  cohesive  strength,"  so  that  "the  walls  or  size 
of  the  articles  may  be  considerably  reduced."  From  that  date  to  the 
^te  of  the  application  for  a  patent  by  Bone,  various  retaining  walls 
have  been  designed  and  constructed.  The  Bauzeitung  wall,  appear- 
^g  in  1894,  was  of  the  cantilever  type,  with  the  heel  and  toe  feature 
found  in  the  Bone  patent.  Two  articles  written  by  Planat  appeared 
^  the  scientific  magazine  "I^a  Construction  Moderne,"  a  Paris  publi- 
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cation,  in  1894  and  1896.  Both  deal  with  retaining  walls  of  rein- 
forced concrete  of  the  cantilever  type.  We  quote  from  the  article 
appearing  in  1896: 

"These  computations  suppose  that  one  has  effectively  realized  the  fixing  of 
the  vertical  wall  to  the  horizontal  slab  at  their  junction.  This  fixing  requires 
special  precautions.  The  bars  at  the  point  of  junction  exert  a  pulling  force, 
which  tends  to  pull  them  out  of  the  concrete.  •  •  •  But  here  we  have 
only  a  half  beam  on  a  cantilever  span.  It  is  necessary  that  the  extremities  of 
the  bars  in  the  region  of  fixation  should  be  held  In  a  sufilcient  mass  of  concrete 
or  maintained  by  some  other  means.  One  is  able  to  reduce  these  projections 
In  a  very  large  measure,  if  one  takes  care  to  bind  together  the  vertical  bars  and 
the  horizontal  bars  at  their  point  of  Intersectlori.  In  this  way  the  pull  of  the 
bar  is  carried,  not  only  on  its  prolongation,  arranged  for  anchorage,  but  also 
on  the  bar  which  is  perpendicular  to  it,  and  whose  great  length  permits  it  to 
offer  a  large  resistance  to  the  force  tending  to  pull  it  out  transversely." 

On  July  25,  1899,  upon  application  filed  March  25,  1897,  a  patent, 
No.  629,477,  was  issued  to  Stowell  &  Cunningham,  covering  a  re- 
taining wall  illustrated  above.  Further  reference  to  the  prior  art 
seems  hardly  necessary.  Planat,  as  well  as  Bauzeitung,  and  Stowell  & 
Cunningham,  each  disclosed  a  wall  with  a  heel  in  the  base,  while  the 
toe  appears  in  at  least  four  previous  types  illustrated  by  the  draw- 
ings. It  likewise  clearly  appears  that  the  entire  inclosure  of  steel  by 
the  concrete  was  not  original  with  Bone. 

If  there  be  any  patentable  novelty  disclosed  by  Bone's  wall,  it  is 
by  reason  of  the  location  of  the  reinforcement.  In  fact,  this  seemed 
to  be  the  patentee's  own  idea  of  the  novelty,  for  he  says : 

"The  said  Invention  consists  principaUy  of  Introducing  Into  masonry  of  con- 
crete •  •  ♦  a  framework  of  steel  or  iron  in  8uch  a  icay  that  the  tchole 
icall  Is  so  much  strengthened  thereby  that  the  volume  of  the  masonry  may 
be  greatly  reduced,  and  yet  the  •  ♦  •  stren^  ♦  •  •  ^^  g^m  ^^e 
ample." 

It  is  not  necessary  to  decide  whether  the  location  of  the  reinforce- 
ment in  the  concrete  in  order  to  give  greater  strength  in  1899  evidenced 
patentable  novelty  when  applied  to  retaining  walls,  for  if  the  claims 
in  this  patent  are  so  restricted  and  limited,  it  is  obvious  that  defend- 
ant's wall  did  not  infringe  in  this  respect. 

Our  attention  is  called  to  the  fact  tfiat  this  patent  was  sustained  in 
the  case  of  Bone  v.  City  of  Akron,  221  Fed.  944,  137  C.  C.  A.  514. 
An  examination  of  the  decision  in  that  case  shows  that  evidence  of 
the  prior  art  was  not  introduced;  otherwise  a  different  conclusion 
would  have  been  reached.    The  court  said : 

**If  the  prior  art  had  shown  a  structure  Intended  for  a  retaining  wall  and 
having  a  heel  such  that  the  weight  of  the  earth  thereon  would  tend  to  keep 
the  wall  erect,  it  might  be  difficult  to  find  Invention  In  merely  adding  the 
form  of  reinforcement  most  suitable  to  create  the  desired  tensile  strength;  but 
we  find  no  such  earlier  structures.  Those  which  have  that  shape  are  sustaining 
walls  only,  and  were  so  obviously  unfit  for  use  as  retaining  walls  that  no  one 
seems  to  have  seen  the  utility  for  that  purpose,  of  which  the  form,  when  prop- 
erly adapted  and  strengthened,  was  capable." 

The  learned  District  Judge  who  tried  this  case  in  the  court  below 
aptly  distinguished  the  facts  in  the  present  case  from  those  disclosed 
in  the  opinion  above  quoted.    He  said : 
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"So  the  conrt  did  not  have  before  It  the  evidence,  either  on  the  petition 
for  r^earing  or  on  the  original  hearing,  that  this  court  has  on  the  state  of 
the  prior  art."  "He  [Bone]  was  not  the  first  person  to  reinforce  a  retaining 
wall ;  he  was  not  the  first  person  to  conceive  the  Idea  of  reinforced  retaining 
wall  wlilch  was  so  shaped  and  constructed  that  the  weight  of  the  earth  on 
the  heel  of  the  wall  would  withstand  the  pressure  of  the  dirt  or  the  earth  on 
the  walL  He  was  not  the  first  to  do  It  •  •  •  Now  it  may  be  that,  on  the 
record  before  Judge  Day,  Bone  was  the  first  person  to  do  that.  So  far  as  the 
record  in  this  case  is  concerned,  the  absolute  converse  of  that  proposition 
has  been  demonstrated." 

With  the  claims  restricted  to  a  matter  of  location  of  the  reinforce- 
ment (the  validity  of  which  we  need  not  decide),  there  is  no  infringe- 
ment 

The  decree  is  affirmed. 


(249  Fed.  215) 

P  &  M  CO.  V.  AJAX  RAIL  ANCHOR  CO. 

<Clrcuit  Court  of  Appeals,  Seventh  Circuit.    April  10,  1917.    On  Petition  for 
Rehearing,  March  8,  1918.) 

No.  2374. 

Patents  ^=9328 — Vaiidity  and  Infringement — Rail  Anchor. 

The  Kramer  patent,  No.  1,014.155,  for  a  rail  anchor,  while  not  a  pioneer 
patent,  and  limited  in  scope,  was  not  anticipated,  but  represents  an 
advancement  In  the  art,  which  involved  Invention ;   also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  P  &  M  Company  against  the  Ajax  Rail  Anchor 
Company.    Decree  for  defendant,  and  complainant  appeals.    Reversed. 

Edward  Rector  and  Frank  Parker  Davis,  both  of  Chicago,  111.,  for 
appellant. 

Thomas  F.  Sheridan  and  Walter  A.  Scott,  both  of  Chicago,  III, 
for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  dismissing  the  complainant's  bill  for  want  of  equity.  The 
bill  charged  the  infringement  of  the  Kramer  patent.  No.  1,014,155, 
which  was  granted  January  9,  1912,  upon  an  application  filed  October 
18, 1911,  for  a  rail  anchor.  The  claims  alleged  to  be  infringed  by  the 
defendants  are  claims  1  and  3,  which  read  as  follows : 

1.  In  a  device  of  ttie  class  described,  the  combination  with  a  wedge  having  a 
base  to  extend  whoUy  beneath  the  rail  base  and  a  lateral  flange  to  engage  one 
e<ige  of  the  rail,  of  a  supporting  member  having  flanges  to  fit  over  a  rib  on 
said  wedge  and  the  other  edge  of  the  rail,  resi)ectively ;  said  parts  having  co- 
operating wedging  surfaces  arranged  for  gripping  the  rail  vertically  and 
horizontally. 

3.  In  a  device  of  the  class  described,  the  combination  with  a  wedge  having 
a  rail  supporting  base  having  an  inclined  surface,  a  flange  to  engage  one  end 
of  the  rail,  a  tie  abutment,  and  a  tapering  rib  inclined  horizontally,  of  a  sup- 
porting member  having  a  co-operating  Inclined  surface,  and  flanges  to  engage 

^For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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the  other  rail  edge  and  said  rib  respectively,  the  parts  being  overlapped  where- 
by when  said  parts  are  forced  together  with  a  rail  between  them  a  gripping 
force  will  be  applied  both  vertically  and  horizontally. 

The  following  drawings,  taken  from  appellant's  brief,  will  make 
clearer  the  questions  involved. 

KRAMER'S  CONSTRUCTION. 
Patent  in  Suit, 

Reooh  onAWiMG  mmcATCQ  thus:  tssl^ 
Slue  •     •<  **         **   -'^ns^s^ 


HORIZONTAL 
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DEFENDANT'S  COMMERCIAL  FORM. 
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VERTICAL 
WEDGE  ACTION 


The  function  and  development  of  the  rail  anchor  art  is  fully  con- 
sidered in  Track  Specialties  v.  Bamett,  242  Fed.  633,  155  C.  C.  A.  323, 
decided  this  day.  In  most  anchors  in  the  prior  art,  the  wedging  or 
gripping  action  is  only  in  one  direction,  usually  horizontal,  thou|^  in 
a  few  instances  vertical.  The  distinctive  feature  of  the  patent  in  suit 
and  of  the  defendant's  structure  is  the  double  wedge  action,  gripping 
or  squeezing  the  rail  not  only  horizontally  at  its  edges,  but  vertically 
on  its  upper  surfaces.  This  double  wedge  action,  however,  is  novel 
neither  with  the  plaintiff's  nor  with  the  defendant's  assignor,  but  is 
first  disclosed  in  the  Porterfield  patent,  No.  968,797.  Kramer's  claim 
to  invention,  therefore,  lies,  not  in  the  double  grip  conception  but  in 
his  specific  mode  and  means  of  utilizing  it. 

Kramer's  stated  objects  were  "to  produce  a  simple  efficient  fastener 
which  is  easily  applied  to  the  rail,  and  which  will  act  to  grip  the  rail 
both  at  its  lateral  edges  in  a  horizontal  direction,  and  in  a  vertical 
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direction,  and  at  the  same  time  maintain  an  even  bearing  against  the 
base  of  the  rail,"  dnd  "to  provide  a  device  of  the  character  referred 
to  which  will  automatically  tighten  its  grip  upon  the  rail  as  the  rail 
contracts,  instead  of  loosening  its  grip  as  in  devices  of  this  character 
heretofore  employed." 

The  patented  device  consists  of  the  wedge  member  colored  blue, 
and  a  co-operating  supporting  member  colored  red,  in  the  drawings. 
The  wedge  member  has  a  base  portion  7,  extending  beneath  the  rail 
base  6  for  the  entire  width  thereof,  and  is  provided  with  an  upwardly 
and  inwardly  extending  rail  engaging  flange  8,  Its  base  portion  7  is 
inclined  longitudinally,  so  as  to  aflFord  means  of  vertical  wedging. 
The  extension  of  this  base  portion  slightly  beyond  flange  8  and  its 
termination  in  a  rounded  rib  10,  which  is  laterally  tapered,  make  the 
horizontal  gripping  possible.  The  front  of  the  base  has  a  downwardly 
extending  abutment  which  bears  against  the  tie.  The  supporting 
member  takes  the  form  of  a  clamping  member  or  yoke.  On  one  side 
it  has  a  jaw  or  flange  18  extending  over  the  opposite  edge  of  the  rail 
from  flange  8.  On  the  other  side  it  has  another  flange  16,  which  is 
Iwrizontally  inclined  to  coact  with  rib  10  to  produce  the  horizontal 
wedge  action.  Its  middle  or  base  portion  14  runs  under  the  wedge 
member  and  has  an  upper  surface  inclined  so  as  to  co-operate  with 
the  under  surface  of  the  base  of  the  wedge  member  for  vertical  wedg- 
ing action.  "In  order  to  assemble  the  parts  of  the  anticreeper,"  fol- 
lowing the  language  of  the  specifications,  "the  flange  8  of  the  wedge 
member  is  hodced  over  one  side  of  a  rail  base  and  the  abutment  20 
positioned  against  the  face  of  tie  £1,  The  supporting  member  is  then 
slid  in  position  along  the  rail  with  its  flange  18  over  the  opposite  edge 
of  the  rail  base,  and  until  the  groove  inside  the  flange  16  passes  over 
the  rib  10,  said  rib  and  groove  co-operating  to  draw  tightly  together 
the  (wedge  and  supporting)  members  in  a  lateral  direction  and  there- 
by, through  flanges  8  and  18,  and  wall  17,  gripping  the  side  edges  of 
the  rail  base  between  them.  By  the  same  operation  the  relative  longi- 
tudinal movement  of  the  inclined  contacting  surfaces  on  the  bases  7 
and  H  will  effect  a  vertical  wedging  action  on  the  edge  of  the  rail 
base,  so  that  a  double  wedge  is  formed,  pressing  on  the  edge  of  the 
rail  and  on  the  bottom  of  the  rail.  When  the  parts  have  been  driven 
together  in  position  on  the  rail,  any  tendency  of  the  rail  to  'creep'  or 
move  on  its  bed  will  tend  to  increase  the  tightness  of  the  grip  on  the 
rail,  and  thus  effectually  prevent  its  longitudinal  movement."  An 
additional  vertical  wedging  action  is  secured  by  virtue  of  the  trans- 
verse inclination  of  the  coacting  surfaces  of  the  base  portions  of  the 
wedge  and  supporting  members.  An  automatic  adjustment  or  tight- 
ening of  the  grip  upon  the  rail  as  it  contracts  is  provided  by  a  locking 
pin.  These  two  features,  however,  are  immaterial  so  far  as  the  pres- 
ent infringement  suit  is  concerned. 

The  defendant's  device,  which  is  based  upon  the  Elfborg  patents. 
No.  1,088,976  and  1,083,603,  is  also  composed  of  two  members  ca- 
pable of  mutual  coaction,  whereby  the  gripping  of  the  rail  base  both 
horizontally  and  vertically  is  secured.  One  of  the  members  (that  col- 
ored blue)  has  a  base  portion  extending  beneath  the  rail  base,  the 
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under  surface  of  which  portion  is  longitudinally  inclined  to  afford  a 
wedge  whereby  the  vertical  gripping  of  the  raU  may  be  effected;  a 
flange  8  running  along  the  upper  side  of  one  edge  and  engaging  the 
edge  of  the  rail;  on  the  other  edge,  a  rib  10,  extending  along  the 
upper  surface  and  horizontally  inclined  to  the  axis  of  the  rail ;  and  a 
depending  abutment  which  bears  against  the  tie.  The  other  member 
is  composed  of  a  flange  18  which  hooks  over  the  edge  of  the  rail  base 
opposite  the  edge  engaged  by  the  flange  8 ;  a  base  portion  which  extends 
transversely  beneath  the  member  colored  blue  just  far  enough  to  per- 
mit a  vertical  wedging  action  to  be  effected  by  the  coaction  of  its 
longitudinally  inclined  upper  surface  and  the  similarly  inclined  under 
surface  of  the  base  member ;  and  a  wedge  16  which  fits  between  the 
rail  base  and  rib  10,  the  outer  vertical  edge  of  which  tapers  laterally 
engaging  the  inner  vertical  edge  of  rib  10,  so  that  a  horizontal  gripping 
or  wedging  results  as  the  member  colored  red  is  slipped  over  the  other 
member. 

The  validity  of  the  patent  in  suit,  unless  the  claims  thereof  are 
very  narrowly  construed,  is  attacked  on  the  ground  of  anticipation, 
based  primarily  upon  Porterfield,  No.  968,797.  This  is  the  only  earlier 
double  wedge  anchor,  but  in  Porterfield  both  flanges  that  engage  the 
opposite  edges  of  the  rail  are  on  the  outer  member.  The  location 
of  one  of  these  flanges  8  and  18  upon  each  of  the  anchor  members  per- 
mitting a  transverse  movement  of  the  flanges  relative  to  each  other, 
not  only  makes  possible  a  firmer  gripping  of  the  rails,  but  makes  the 
outer  member  both  much  better  able  to  resist  the  downward  force 
exerted  against  it  by  the  inner  member  when  the  abutting  foot  of  the 
latter  is  driven  agamst  the  tie  by  the  creeping  action  of  the  rail  and 
less  liable  to  break  under  this  strain.  In  Porterfield,  the  inner  mem- 
ber, having  no  flange  over  an  edge  of  the  rail  base,  derives  no  direct 
support  therefrom.  This  very  distinction  was  pointed  out  by  de- 
fendant's assignor  during  the  prosecution  of  Elfbor^  patent,  1,083,603, 
in  differentiating  it  from  Porterfield.  Moreover,  m  Kramer  and  in 
Ajax,  the  extension  of  the  inner  member  beneath  and  in  contact  with 
the  entire  width  of  the  rail  base  affords  a  desirable  viselike  grip  not 
found  in  Porterfield. 

While  Wolfe,  No.  982,337,  locates  one  flange  on  each  of  the  two 
members,  neither  from  his  claims  nor  from  his  specifications  is  any 
double  g^p  conception  or  action  discoverable.  And  the  defendant's 
assignor  successfully  argued  to  this  effect  in  answer  to  the  examiner's 
reference  to  Wolfe  during  the  prosecution  of  the  Elfborg  patent.  To 
accept  the  view  now  urged  that  one  of  Wolfe's  drawings,  being  iso- 
metric rather  than  a  perspective  view,  discloses  a  horizontal  wedge, 
would  lead  to  the  absurd  conclusion  that  the  rail  itself  tapers.  Wolfe's 
descriptions  and  drawings  are  entirely  lacking,  in  that  "substantial 
representation  of  the  patented  improvement  in  such  full,  clear,  and 
exact  terms  as  to  enable  any  person,  skilled  in  the  art  or  science  to 
which  it  pertains,  to  make,  construct,  and  practice  the  invention"  cov- 
ered by  Kramer ;  it  does  not  anticipate. 

As  to  infringement,  the  plaintiff  maintains,  not  only  that  the  basic 
idea  of  the  patent  in  suit  is  found  in  the  Ajax  anchor,  but  that,  element 
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for  element,  claims  1  and  3  can  be  read  upon  the  latter  device.  The 
defendant  denies  that  the  several  elements  of  the  claims  in  suit  are 
responded  to  in  any  fair  sense  in  its  device ;  it  contends  that  the  func- 
tion of  the  two  members  and  in  the  two  devices  is  radically  different, 
and  that  therefore,  even  if  its  device  falls  within  the  letter  of  the 
claims,  it  is  in  spirit  and  essence  so  substantially  different  as  to  es- 
cape die  charge  of  infringement.  In  the  Kramer  device,  the  wedge 
member  acts  as  the  intermediate  part  or  wedge  for  both  the  vertical 
and  the  horizontal  gripping  action,  while  in  the  Ajax  the  member 
colored  blue  acts  as  the  intermediate  part  or  wedge  for  the  vertical 
gripping  action  only,  and  the  wedge  16  of  the  member  colored  red, 
which  in  Elfborg's  specifications  is  termed  the  wedge  member,  per- 
forms that  function  in  the  horizontal  gripping  movement. 

Many  other,  though  less  significant,  differences  are  pointed  out  by 
the  defendant.  These  result  primarily  from  the  differences  just  noted, 
or  from  modifications  in  form  resorted  to  in  order  to  save  metal,  and 
thus  to  produce  a  less  costly  and  more  available  commercial  device. 
The  base  of  the  member  colored  red  of  the  Ajax  is  very  short,  and 
does  not  extend  transversely  beneath  the  entire  length  of  the  base  of 
the  other  member.  In  the  Kramer  construction,  flange  8  is  caused 
to  grip  the  rail  base  by  a  pushing  or  compressive  force ;  in  the  Ajax, 
it  is  pulled  over  the  edge  of  the  rail  base.  The  means  by  which  the 
two  members  are  mutually  supported  differ  somewhat.  Part  16  of 
the  Ajax  structure  is  a  wedge  and  not  simply,  as  in  Kramer,  a  flange ; 
Kramer's  rib  10  is  a  wedge  or  part  of  a  wedge,  while  defendant's  is 
a  flange.  But  this  distinction  is  of  no  importance  here  for,  whether 
a  true  wedge  or  not,  each  of  these  parts  in  both  devices  has  a  wedging 
surface  and  these  surfaces  in  both  devices  co-operate  in  like  manner 
to  perform  the  same  wedging  function.  Defendant's  contention  that 
the  parts  of  the  Ajax  numbered  16  and  18  cannot  be  fairly  assimilated 
to  the  correspondingly  numbered  flanges  of  the  patent  in  suit,  is  not 
sustainable;  the  hook  is  duplex  in  form  and  clearly  performs  the 
double  function  of  gripping  the  rail  base  and  assisting  in  the  horizontal 
wedging. 

It  is  urged  that  these  differences  are  vital  when,  because  the  ad- 
vance in  the  art  is  gradual,  proceeding  step  by  step,  each  inventor  is 
entided  at  best  only  to  the  device  which  embodies  his  forward  step 
and  every  inventor  is  entitled  to  his  own  specific  structure,  as  long 
as  it  differs  from  and  does  not  include  that  of  his  competitors.  Rail- 
way Co.  v.  Sayles,  97  U.  S.  554,  556,  24  L.  Ed.  1053.  Concededly, 
Kramer  is  not  a  pioneer;  his  invention  is  narrow  and  his  patent  is 
limited  in  scope ;  his  is  not  the  first  double  wedge  rail  anchor ;  but 
while  single  grip  anchors  had  the  two  flanges,  which  engage  the  op- 
posite edges  of  the  rail  base,  on  separate  members,  this  improvement 
is  not  to  be  found  in  the  prior  double  grip  anchor. 

Despite  the  differences  noted,  the  Ajax  anchor,  in  our  judgment, 
not  only  responds  to  the  claims  in  suit,  but  it  embodies  the  basic  con- 
ception which  was  Kramer's  contribution  to  the  art.  The  essence  of 
his  invention  is  a  double  grip  anchor  of  two  members — the  one  with 
a  rail  edge  engaging  flange,  a  base  extending  transversely  beneath  the 
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rail  base  for  its  entire  width,  and  a  tapering  rib  inclined  horizontally ; 
the  other  with  a  flange  engaging  the  other  edge  of  the  rail  and  a  flange 
engaging  the  inclined  rib,  thus  affording  the  means  by  which  the  two 
members  are  drawn  together.  The  function  of  his  improvement  over 
the  prior  art  was  to  insure,  not  simply  a  firm  and  secure  gripping  of 
the  edges  of  the  rail,  but  a  direct  and  effective  support  of  the  inner 
member  on  one  side  of  the  rail  base,  so  as  to  enable  that  member  to 
resist  the  strain  of  the  downward  pressure  imposed  upon  it  when 
its  depending  tie  abutment  is  forced  against  the  tie  by  the  creeping 
of  the  rail. 

The  fundamental  features  of  the  Kramer  patent  are  employed  in 
the  Ajax  structure  in  order  to  secure  the  same  objects.  The  latter 
not  only  responds  literally  to  the  Kramer  claims,  but  it  operates  on 
the  same  general  principles  and  is  essentially  similar  in  form,  so  far 
as  form  is  material  to  obtain  the  results  sought  by  Kramer.  Transpo- 
sition of  parts  without  change  of  operation  or  function  is  of  no  im- 
portance. That  the  Ajax,  by  decreasing  very  considerably  the  amount 
of  metal  required  without  in  any  way  altering  the  method  of  operation 
or  the  objects  to  be  attained,  represents  a  valuable  improvement  over 
Kramer,  does  not  save  it  from  the  charge  of  infringement  inasmuch 
as,  despite  the  changes  in  form  thereby  secured,  the  structure  is  built 
upon  and  embodies  Kramer's  conception  and  contribution  to  the  art 

The  decree  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

On  Petition  for  Rehearing. 

In  a  petition  for  rehearing,  appellee  again  emphasizes  the  Wolfe 
patent  and  presents  a  new  theory  to  demonstrate  anticipation  of  the 
patent  in  suit  and  a  new  wooden  model  in  support  thereof.  It  is 
urged  that,  as  the  coacting  surfaces  of  flanges  A^  and  B^,  whose  length- 
wise tapering  produces  the  vertical  wedge  action,  also  incline  up- 
wardly and  inwardly  conformably  to  the  rail  base,  the  wedge  mem- 
bers, after  being  driven  in  far  enough  to  grip  vertically,  on  further 
pressure  will  move  laterally  along  the  rail  base,  thus  producing  a  hor- 
izontal wedging  action  and  averting  the  destruction  of  the  anchor. 

But,  as  Wolfe  states  in  his  specifications,  when  the  wedge-shaped 
member  is  driven  in  so  that  the  two  members  are  firmly  wedged  to- 
gether, "then  the  pin  is  inserted."  In  other  words,  further  pressure, 
with  the  resulting  transverse  movement  that  could  produce  a  horizontal 
grip,  is  not  contemplated;  it  is  to  be  avoided.  And  clearly,  neither 
in  his  specifications  nor  in  his  drawings  does  Wolfe  in  any  way  al- 
lude to  or  disclose  the  possibility  or  desirability  of  such  double  wedge 
action.  On  the  contrary,  when  he  speaks  of  wedge  shape  or  wedge 
action,  he  immediately  defines  it,  and  limits  it  to  a  longitudinal  taper- 
ing or  vertical  wedging  action.  Figure  1  of  his  drawings,  unlike  the 
model  offered,  shows  no  clearance  between  the  inner  vertical  edge  of 
the  base  A^  of  member  A,  and  the  bottom  of  the  inclined  shoulder  at 
the  middle  of  the  base  of  member  B;  sls  there  shown,  with  the  two 
members  fitted  on  the  rail  base,  any  relative  movement  of  them,  trans- 
versely thereof,  is  blocked. 
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The  successful  argument  of  appellee's  present  solicitors  in  distin- 
guishing Wolfe,  when  cited  during  the  prosecution  of  the  Elfborg 
patent,  is  persuasive  against  their  present  contentions.  Moreover, 
neither  claim  1  nor  3  of  the  patent  in  suit  responds  to  the  Wolfe  pat- 
ent ;  claim  3  specifies  that  each  wedging  action  is  produced  by  a  dif- 
ferent pair  of  wedging  surfaces;  claim  1  requires  the  base  member 
to  extend  wholly  beneath  the  rail  base.  Moore,  No.  1,008,183,  though 
later  than  the  patent  in  suit,  was  applied  for  three  months  earlier.  If 
it  were  the  prior  invention,  claim  1  would  be  anticipated.  We  are 
satisfied,  however,  from  the  evidence,  none  of  which  was  taken  in 
open  court,  that  priority  of  invention  must  be  awarded  to  Kramer. 

Sponenberg,  No.  1,001,177,  is  a  three,  not  a  two,  piece  anchor;  the 
we(^^ing  effect  is  diflFerently  produced.  Moreover,  neither  he  nor 
Player,  No.  974,821,  suggests  the  wedging  action  here  in  question. 
Neither  of  these  patents  is  referred  to  in  appellee's  original  brief. 

The  petition  for  rehearing  will  be  denied. 


(249  Fed.  221) 
WEST  COAST  ROOFING  &  MFG.  CO.  et  al.  v.  ELABORATED  READY 
ROOFING  CO.  et  aL 

(Orcuit  Court  of  Appeals,  Seventh  Circuit.    October  8,  1917.    R^earing 
Denied  December  20,  1917.) 

No.  2420. 

L  Patents  ^s>328 — Validity — Obnaicental  Pbepabed  Roofing. 

The  Becker  patents,  No.  1,024,549  and  No.  1,024,550,  for  a  process  for 
making  ornamental  prepared  roofing  and  for  the  product  of  such  process, 
are  void  for  anticipation  by  the  Bird  patent.  No.  1,181,827,  which  was 
first  applied  for. 

2.  Patents  ^=»91(1) — Suit  fob  Infbinobmsnt — Bubden  and  Sufficiency  of 
Pboof. 

The  burden  rests  on  complainant  In  an  infringement  suit  to  prove  an  al- 
legation that  the  patentee  was  the  original  and  first  Inventor  of  the  thing 
patented,  and  where  in  Interference  proceedings  in  the  Patent  Office, 
after  the  patent  had  been  inadvertently  issued,  priority  of  invention  was 
awarded  to  another,  whose  application  was  earlier,  and  to  whom  a  patent 
was  subsequently  issued,  which  decision  was  affirmed  by  the  Court  of 
Appeals  of  thei  District  of  Columbia,  the  mere  priority  in  date  of  the 
patent  in  suit  is  not  sufficient  to  sustain  such  burden. 

3b  Patents  ^=:»328 — Validity   and   Infbinqement — Obnamental   Pbepabed 
Roofing. 

The  Becker  patents,  No.  1,157,664  and  No.  1,157,665,  for  a  process  for 
making  ornamental  prepared  roofing  and  the  resulting  product,  held 
void  for  lack  of  invention  as  to  the  first  patent  and  claims  2,  3,  4,  6,  and 
7  of  the  second.    Claims  1,  5,  6,  and  8  of  the  latter  held  not  infringed. 

4.  Patents  ^=>328 — Infbingement — Obnamental  Pbepabed  Roofing. 

The  Goldberg  patent,  No.  1,113,116,  for  a  process  of  making  ornamental 
prepared  roofing  and  the  resulting  product,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Elaborated  Ready  Roofing  Company  and  Mathi- 
as  B.  Becker  against  the  West  Coast  Roofing  &  Manufacturing  Com- 

^Fot  other  caMs  8«e  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Digeets  &  Indexes 
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pany  and  J.  H.  Hurd.    Decree  for  complainants,  and  defendants  ap- 
peal.   Reversed. 

Suit  by  the  West  Coast  Roofing  &  Manufacturing  Company  and 
J.  H.  Hurd  against  the  Elaborated  Ready  Roofing  Company  and 
Mathias  B.  Becker.  Decree  for  defendants,  and  complainants  appeal. 
Affirmed. 

Charles  C.  Bulkley,  of  Chicago,  111.,  for  appellants. 
Rudolph  Wm.  Lotz  and  George  L.  Wilkiilson,  both  of  Chicago,  IlL, 
for  appellees. 

Before  KOHLSAAT,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge.  Two  pending  actions  were  consolidated 
in  the  District  Court.  In  the  one  appellants  were  plaintiffs,  and  ap- 
pellees were  defendants;  in  the  other  appellants  were  defendants 
and  appellees  were  plaintiffs.  The  District  Court  sustained  all  claims 
of  four  patents  to  Mathias  H.  Becker,  the  first  two  being  Nos. 
1,024,549  and  1,024,550,  both  granted  April  30,  1912,  and  the  other 
two  being  Nos.  1,157,664  and  1,157,665,  both  granted  October  26, 
1915;  found  appellants  to  have  infringed  each  claim  of  all  four 
patents;  enjoined  further  infringement;  and  ordered  an  accounting. 
In  the  other  suit,  appellants'  bill,  involving  the  alleged  infringement  of 
patent  No.  1,113,116,  granted  October  6,  1914,  to  S.  H.  Goldberg, 
was  dismissed  for  want  of  equity. 

[1]  Appellee's  first  two  patents  are  a  process  and  a  product  patent 
pertaining  to  ornamented  prepared  roofing,  which  is  also  the  subject- 
matter  of  the  last  two  numbered  patents,  also  a  process  and  a  product 
patent.  Appellants'  patent  No.  1,113,116  is  a  combined  process  and 
product  patent,  pertainmg  to  "waterproof  roofing  material."  Still 
another  patent  to  one  Charles  S.  Bird,  No.  1,181,827,  is  of  utmost  im- 
portance. 

The  dates  are  significant,  though  somewhat  confusing.  The  order 
in  which  the  applications  were  filed  does  not  correspond  with  the 
order  in  which  the  patents  were  granted.  Goldberg's  application  was 
filed  first,  July  11,  1910,  Bird  was  second,  August  21,  1911,  Becker  was 
third,  February  1,  1912,  for  his  first  two  patents,  while  applications 
for  his  second  two  patents  were  filed  September  4,  1912,  and  May  3, 
1913,  respectively.  Becker's  first  two  patents  were  granted  April  30, 
1912,  Goldberg's  patent  was  granted  October  6,  1914,  and  Bird's  pat- 
ent was  granted  May  2,  1916. 

The  constantly  increasing  demand  for  prepared  roofing  has  spurred 
manufacturers  of  this  product  to  produce,  not  only  the  most  service- 
able, but  the  most  attractive,  roofing.  Prepared  roofing  of  monotonous 
color  and  design  is  acceptable  upon  many  buildings,  but  for  dwellings 
and  buildings  of  a  higher  class  ornamentation  is  desirable.  To  meet 
this  requirement,  manufacturers  have  produced  a  myriad  of  designs 
and  products,  some  of  which  have  marked  a  distinct  advance  in 
the  trade  and  have  been  the  subject  of  patent  grants.  As  in  most 
products  of  commercial  value,  the  element  of  economy  in  cost  of  con- 
struction has  played  its  important  part. 

All  the  patents  under  consideration  pertain  to  a  roofing  material 
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which  gives  a  shinglelike  appearance  to  the  finished  product.  After 
the  first  two  patents  to  Becker  had  been  granted,  the  Patent  Office 
discovered  that  an  interference  should  have  been  ordered  as  to  Bird's 
prior  and  pending  application;  and  it  so  declared.  In  this  inter- 
ference proceeding  the  Patent  Office  decided  in  favor  of  Bird,  and 
Becker  appealed  to  the  Court  of  Appeals  of  the  District  of  Columbia, 
where  he  again  lost.  Appellees  upon  the  trial  of  this  suit  claimed  that 
they  were  able  to  prove,  by  evidence  discovered  since  the  above  hear- 
ing, that  Bird  was  not  the  first  inventor  of  the  product  covered  by 
the  single  claim  of  the  Becker  product  patent. 

All  the  patents  under  consideration  have  for  their  admitted  ob- 
ject the  giving  of  a  varicolor  shinglelike  appearance  to  the  finished 
product.  Becker,  Bird,  and  Goldberg  used  an  asphalt  base  impreg- 
nated and  coated  with  waterproof  material,  with  a  surface  coat  of 
granular  grit  or  gravel.  The  particular  novelty  or  asserted  improve- 
ment consisted  of  applying  to  this  preparation  a  coloring  material 
which,  viewed  from  a  distance,  produced  the  desired  effect.  Becker 
contends  that  his  coloring  material,  a  black  asphalt  paint,  furnished 
an  element  supplied  neither  by  Bird  nor  Goldberg,  ^e  claimed  the 
asphalt  paint  acted  as  a  solvent  upon  the  asphalt  base  and  mingled 
with  it,  and  as  a  result  the  product  wore  much  longer.  The  Goldberg 
patent  (at  least  prior  to  the  insertion  of  claim  No.  2)  merely  called 
for  a  waterproof  coloring  material  (ink  was  at  first  used)  applied  to 
the  surface  of  the  roofing  material,  and  it  did  not  become  amalgamated 
with  the  asphalt  base.  • 

Prepared  roofing  material  with  an  asphalt  base  was  old  in  the  art. 
The  material,  as  well  as  the  combination  for  making  this  waterproof 
roofing  product,  had  been  long  known  to,  and  extensively  used  by,  the 
trade.  Ornamentations  and  color  eflFects,  as  such,  were  also  old.  As 
early  as  January  31,  1893,  George  S.  Lee  secured  a  patent,  No.  490,668. 
for  roofing  material  which  provided  for  colored  stripes;  the  specifi- 
cations stating: 

"This  surface  may  be  embossed  or  otherwise  finished  by  painting  in  orna- 
mental  designs,  the  exterior  surface  to  produce  the  effect  of  tiles,  shingles,  or 
other  roofs.     ♦     ♦    • " 

A  comparison  of  the  language  of  the  patents  is  instructive.  Gold- 
berg's first  claim  reads : 

'The  process  of  preparing  ornamental  roofing,  consisting  in  coating  the 
surface  of  a  flexible  absorbent  material  with  a  hot  bituminous  binder,  while 
said  binder  is  heated  applying  a  layer  of  granular  material,  and  before  said 
bhider  is  cool  applying  a  layer  of  paint  In  designs." 

In  his  description  he  says : 

'*The  nature  of  the  facing  is  such  that  it  can  be  more  accurately  and  ef- 
fectively tinted  or  colored  while  in  a  heated  condition,  and  the  tinting  or 
coloring  matter  also  more  effectively  unites  and  mixes  with  the  asphaltic  solu- 
tion with  which  the  facing  is  mixed.  •  •  ♦  The  coated  web  is  then  run 
through  suitable  pressing  rolls.  While  still  in  its  heated  condition  the  web  of 
roofing  Is  run  through  a  pair  of  rollers,  one  of  which  is  provided  with  tinting 
or  printing  forms.  The  paint  or  tint  applying  form  is  provided  with  raised 
designs.  The  construction  is  such  that  the  various  designs  are  applied  to  the 
facing  of  the  roofing  symetrically  and  accurately  and  while  the  roofing  is  still 
hi  its  heated  condition.*' 
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Becker  in  his  description  says : 

"This  Invention  relates  to  improvements  In  what  Is  known  as  'prepared 
roofing,  and  has  for  its  object  to  provide  material  of  this  character  havins 
on  its  exposed  side  a  design  in  different  colors  in  imitation  of  a  shingle  or 
tile  roof.  •  ♦  ♦  This  coating  is  of  such  a  character  as  to  cut  into  tlie 
asphaltum  coating  of  the  wool  felt  by  partially  dissolving  the  same,  so  tliat 
the  second  coating  will  become  amalgamated  with  the  first" 

His  claim  reads  as  follows : 

"Prepared  roofing,  comprising  a  sheet  of  fibrous  material,  impregnated  and 
coated  with  a  waterproof  material,  said  coating  being  varied  in  thickness  in 
various  fields,  a  coating  of  granular  grit,  partially  imbedded  in  said  coatinsr 
in  the  fields  of  least  thickness,  and  a  similar  coating  completely  imbedded  in 
the  fields  of  greater  thickness." 

While  Goldberg  first  made  application  for  a  patent,  we  conclude 
that  with  claim  No.  2-  eliminated  (later  herein  discussed)  he  did  not 
anticipate  Becker's  patent.  The  latter's  use  of  an  asphaltum  paint 
or  other  coloring  material,  which  acted  as  a  solvent  upon  the  asphalt 
base,  was  not  anticipated  by  the  application  "of  a  layer  of  paint  in 
designs,"  as  described  in  claim  1  of  Goldberg's  patent.  Evidence  of 
actual  practice  by  Goldberg  strongly  supports  this  conclusion.  Instead 
of  a  solvent  being  actually  used,  appellant,  though  a  manufacturer  of 
asphalt  paint,  used  ink  for  his  coloring  material,  until  after  appellee's 
product  was  placed  on  the  market 

But  Bird's  patent,  the  application  for  which  was  filed  before  Becker's 
application,  was  not  so  restricted.    In  his  description  Bird  says : 

"The  object  of  the  invention  is  so  to  construct  building  materials  and  par- 
ticularly roofing  paper  having  a  layer  of  asphaltic  or  similar  waterproof  ma- 
terial provided  with  a  coating  of  comparatively  fine  mineral  particles  that  said 
surface  may,  in  appearance,  simulate  a  series  of  slates,  and,  in  addition,  to 
more  securely  fix  certain  areas  of  said  particles  in  place.  •  •  •  In  carrying 
tMs  invention  into  practice  it  has  been  my  main  object  to  produce  building 
material  and  particularly  building  paper  having  a  more  ornamental  appear- 
ance than  that  heretofore  constructed.    •    ♦    •  " 

After  describing  the  usual  method  of  making  the  roofing  material 
and  efforts  to  relieve  the  monotony  in  appearance  of  such  a  produc- 
tion, he  says: 

"I  now  take  fluid  or  semifiuld  material  substantially  of  the  nature  of  the 
material  of  the  layer  6  and  of  a  color  contrasting  with  the  general  color  effect 
of  the  combined  particles  7,  7,  and  apply  such  material  in  areas,  lines,  or 
stripes  8,  8,  of  comparative  thickness.  In  any  predetermined  pattern  to  the 
surface  formed  by  the  particles  7,  7,  whereby  said  material  of  the  areas  8,  8, 
forms  a  binder  for  the  particles  7,  7,  which  it  covers  and,  to  some  extent, 
unites  with,  the  layer  6,  while  the  contrasting  color  of  sudi  material  8,  8, 
forms  a  design  or  pattern  on  the  outer  surface  of  the  strip  by  covering  certain 
of  said  particles,  groups  or  areas  of  said  particles." 

The  figures  6,  6,  refer  to  the  asphaltum  base,  and  the  figures  7,  7, 
to  the  gravel,  and  8,  8,  is  the  paint  or  coloring  material.  Since  novelty 
in  the  Becker  patent  is  dependent  upon  this  factor  here  described  as 
S,  8,  Bird's  further  description  is  most  significant.    He  says : 

"While  I  prefer  to  make  use  of  asphaltic  material  for  layer  ^,  and  fop  the 
overlay  8,  8,  I  do  not  limit  myself  to  the  use  of  such  material.  The  particles 
7,  7,  may  be  grains  of  sand,  soapstone,  or  any  other  natural  or  artificial  par- 
ticles adapted  for  the  purpose  herein  described." 

Digitized  by  VjOOQIC 


WEST  COAST  ROOF.  A  MFQ.  CO.  V.  ELABORATED  READY  ROOF.  CO.      261 

He  then  concludes: 

"I  prefer  to  apply  the  material  forming  the  overlay  pattern  8,  8,  In  such  a 
manner,  of  such  consistency  and  condition  that  it  will  be  readily  received 
between  the  particles  7,  7,  and  to  some  extent  vAU  unite  with  material  of 
the  layer  €,** 

His  claim  5  is  as  follows : 

'building  material  of  the  nature  described  comprising  a  base  having  an 
asphaltic  layer  furnished  with  a  coating  of  fine  mineral  particles,  and  an  over- 
lay pattern  of  comparatively  thick  plastic  material  in  which  certain  areas  of 
said  particles  are  embedded  and  covered,  substantially  as  described." 

Appellee's  attorney  describes  the  novel  clement  in  the  Becker  dis- 
covery as  follows : 

**The  liquid  is  then  applied  upon  the  grit  surface  of  the  roofing,  •  •  • 
to  produce  a  design  thereon  in  any  desired  configuration.  The  liquid  thus  |ip- 
plied  completely  envelopes  and  covers  the  grit  particles  and  ^ws  through 
the  interstices  between  the  same  into  contact  with  the  asphalac  coating  of 
the  web,  whidi  it  attacks  and  dissolves,  so  that,  when  dry,  the  asphaltum  of 
the  liquid  is  homogeneous  and  amalgamated  with  the  said  coating,  which 
holds  the  grit  particles  in  place." 

The  excerpt  is  significant  as  an  admission.  Briefly  it  might  be  said 
that  novelty  in  Becker's  patent  lay  in  the  use  of  the  asphsdtum  paint 
because  of  its  color  effect,  combined  with  the  effect  produced  on  the 
asjAalt  base  tending  to  greater  endurance.  The  distinguishing  fact 
being  thus  emphasized,  and  we  believe,  accurately  stated,  the  conclu- 
sion necessarily  follows  that  the  Bird  patent  anticipated  Becker's  pat- 
ents. Becker's  product  and  process  patents,  Nos.  1,024,549  and  1,024,- 
550,  must  be  declared  invalid,  unless  Bird  was  not  in  fact  the  first  in- 
ventor. 

[2]  The  facts  in  reference  to  the  issue  of  priority  of  discovery  be- 
tween Becker  and  Bird  are  unusual.  After  meeting  defeat  in  the  Pat- 
ent Office  and  in  the  Court  of  Appeals  for  the  District  of  Columbia, 
the  controversy  between  these  two  patentees  (Becker  and  Bird)  was 
renewed  in  the  United  States  District  Court  for  the  Western  District 
of  New  York,  where  it  was  undisposed  of  at  the  time  this  decree  was 
entered.  Appellees  in  that  equitable  action,  brought  under  section 
4918  R.  S.  (section  9463,  Comp.  Stat.  1916),  assert  that  Becker  was  the 
first  inventor  of  the  subject-matter  covered  by  Becker's  patent,  and 
that  they  have  discovered  new  and  persuasive  evidence  bearing  upon 
this  issue  since  the  disposition  of  this  controversy  by  the  Court  of 
Appeals  of  the  District  of  Columbia.  At  the  time  of  the  trial  of  this 
suit,  this  "new  and  persuasive"  evidence  had  not  been  submitted  in  the 
pending  suit  in  New  York,  nor  was  any  such  evidence  offered  on  the 
trial  in  the  District  Court  in  this  suit. 

But  it  is  contended  that  until  this  equitable  suit,  brought  under  sec- 
tiop  4918,  in  the  United  States  District  Court,  is  disposed  of,  we  are 
required  to  give  full  force  and  effect  to  Becker's  patent.  We  think 
otherwise.  Appellees'  right  to  recover  must  rest  upon  the  strength  of 
their  own  claim,  and  not  on  the  weakness  of  the  opponent's  position. 
Both  Bird  and  Becker  could  not  have  been  "the  first,  original,  and 
sole  inventor  of  the  subject-matter,"  covered  by  the  common  claim. 
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Bird's  application  antefeted  Becker's  and  in  the  interference  proceed- 
ings both  the  Commissioner  of  Patents  and  the  Court  of  Appeals  for 
the  District  of  Columbia  decided  Bird's  discovery  antedated  Becker's 
discovery.  It  follows,  therefore,  that  notwithstanding  Becker's  pat- 
ent was  first  issued  (through  inadvertence  of  the  Patent  Office),  Bird's 
subsequently  issued  patent  was  a  full  anticipation  of  Becker's  dis- 
covery. 

We  then  have  a  situation  where  the  record  fails  to  show  any  evi- 
dence tending  to  defeat  or  impair  the  effect  of  the  adjudication  of  the 
Commissioner  of  Patents,  affirmed  by  the  Court  of  Appeals  for  the 
District  of  Columbia.  Appellees  are  required  to  substantiate  the  alle- 
gations set  forth  in  their  bill,  the  first  and  material  one  of  which  was 
that  they  "were  the  first,  original,  and  sole  inventor  of  a  certain  new 
and  useful  improvement  in  the  method  of  ornamenting  and  preparing 
roofing,"  described  in  the  patent,  and,  having  failed  to  sustain  this 
material  allegation,  the  suit  must  be  dismissed.  Of  course,  if  appellees 
can  prevail  in  their  pending  suit  against  Bird,  brought  under  section 
4918,  R.  S.,  a  different  situation  will  be  presented.  We  are,  however, 
required  to  determine  this  suit  upon  the  evidence  before  us. 

[3]  Becker's  two  later  patents  deal  with  an  improvement  on  the 
prior  patents  just  considered.  They  are  both  dependent  upon  the  use 
of  sand  or  similar  material  upon  the  asphalt  paint.  In  the  later  patents, 
patentee  describes  the  manufacture  of  the  prepared  roofing,  and  closes 
the  description  in  the  following  language: 

*'This  is  accompUsbed  preferably  in  tbe  maimer  and  by  the  means  fully 
described  In  letters  patent  Nos.  1,024,549  and  1,024,560,  Issued  to  me  on 
April  30,  1912." 

He  further  said: 

"The  particles  (F)  afford  a  protective  coating  for  the  pattern  material  aod 
serve  also  to  prevent  the  latter  from  adhering  to  the  coat  (C)  when  the  roofing 
is  rolled  up  for  shipment" 

In  the  process  patent,  issued  on  the  same  day,  patentee  says : 

"The  primary  object  of  the  Invention  is  to  provide  means  whereby  such 
flow  of  the  liquid  after  application  to  the  rooting  is  prevented.  To  this  end 
the  present  invention  consists  principally  in  thickening  the  liquid  after  ap- 
plication on  the  surface  of  the  roof  to  prevent  flow  thereof,  and  thus  to  pro- 
duce a  well  and  sharply  defined  configuration  on  the  roof." 

Upon  the  oral  argument,  in  support  of  these  last  two  patents,  ap- 
pellees contended  that  the  application  of  sand  upon  the  asphalt  paint 
resulted  in  ridges  being  formed,  which  in  turn  acted  as  a  check  to  the 
flow  of  the  water  over  the  roof,  and  thus  prevented  the  snow  and  ice 
from  carrying  oflF  the  grit  The  testimony  in  the  case,  however,  sup- 
ports the  conclusion  here  reached  that  these  so-called  dams  or  ridges 
were  barren  of  practical  value  in  the  respects  above  asserted. 

We  deem  an  extended  discussion  of  these  patents  unnecessary.  In 
our  opinion,  the  application  of  sand  upon  paint  to  prevent  its  spreading 
is  not  patentable  invention.  If  doubt  otherwise  remained,  it  would 
disappear  by  reason  of  the  issuance  of  patent  No.  278,722  to  Henry 
M.  Miner,  granted  June  S,  1883,  and  covering  **roofing  fabric"  In 
this  patent  the  patentee  says; 
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•The  layer  of  sand  is  sufficient  to  act  as  a  dryer  and  to  cover  the  whole  up- 
per surface  of  the  paper,  so  that  the  tar  is  not  exposed  at  all,  thus  rendering 
the  fabric  easy  to  handle  and  preventing  the  liability  of  it  sticking  or  adhering 
to  other  objects." 

In  view  of  this  conclusion,  it  is  unnecessary  to  consider  appellants' 
further  claim  that  they  do  not  infringe  either  of  these  two  patents. 

In  the  consideration  of  all  four  patents  to  Becker,  no  claim  has 
been  made  that,  under  the  circumstances  disclosed  by  the  evidence, 
the  process  patents  could  stand  in  case  the  product  patents  were  de- 
clared invalid.  No  separate  consideration  of  the  process  patents  is 
therefore  necessary.  It  appears,  moreover  that  numerous  claims  of 
the  second. process  patent,  particularly  1,  5,  6,  and  8,  are  not  infringed. 

We  conclude  patent  No.  1,157,661-  is  invalid,  and  claims  2,  3,  4, 
6,  and  7  of  patent  No.  1,157,665  are  invalid,  while  claims  1,  5,  6,  and 
8  of  said  last-named  patent  are  not  infringed,  and  their  validity  is  not 
decided. 

[4]  Appellants  contend,  in  reference  to  the  suit  wherein  they  were 
plaintiffs  in  the  court  below,  that  the  Goldberg  patent,  No.  1,113,116, 
contains  two  valid  claims,  which  were  infringed  by  appellees.  As 
pointed  out  in  the  fore  part  of  this  opinion,  claim  No.  1  of  this  patent 
was  not  an  anticipation  of  the  first  Becker  product  patent,  and  appel- 
lees did  not  infringe  this  claim.    Claim  2  of  the  Goldberg  patent  reads : 

"As  a  new  article  of  manufacture,  a  flexible  strip  of  rooling  material,  com- 
prising a  foundation  of  pliable  absorbent  fabric,  a  bituminous  waterproof  bind- 
er associated  with  the  face  of  the  fabric,  a  facing  of  granular  material  ad- 
hesively secured  in  place  In  the  binder  and  having  portions  projecting  above  * 
the  surface  thereof,  and  a  waterproof  coloring  material  applied  to  a  plurality 
0/  fleldB  or  areas  of  the  facing,  contrasting  with  the  interposed  spaces  and 
formlDg  designs,  said  coloring  material  being  intimately  associated  with  the 
binder  and  forming  a  coverkig  and  an  intimate  union  with  the  surfaces  to 
which  it  is  applied." 

The  italicized  words  render  the  construction  of  the  claim  difficult. 
Did  the  claimant  refer  to  the  asphaltum  base  or  to  the  gravel  thereon  ? 
Was  patentee  referring  to  the  same  material  when  he  used  the  words 
"intimately  associated"  as  when  he  used  the  words  "forming  a  cov- 
ering*'? Would  not  the  whole  paragraph  be  more  consistent  and  in- 
telligent, if  the  words  "forming  a  covering,"  appearing  therein,  limit- 
ed and  modified  the  words  "being  intimately  associated  with,"  appear- 
ing just  above? 

In  view  of  the  fact  that  the  Bird  application  was  then  pending 
and  the  Becker  patent  had  been  recently  granted,  it  is  the  most  fair 
construction  of  the  language  of  this  claim  to  so  restrict  it  as  to  ex- 
clude the  product  described  in  either  Bird's  or  Becker's  patent.  This 
claim  No.  2,  as  originally  filed,  never  contemplated  the  use  of  a  paint 
such  as  asphalt  paint  or  any  other  coloring  material  that  would  act  as  a 
solvent  for  the  asphaltum  base.  The  file  wrapper  disclosed  many  mod- 
ifications and  amendments  to  this  claim  as  originally  filed.  It  appear- 
ed, clothed  as  above  quoted,  only  after  Becker's  patent  had  been 
granted. 

We  conclude  that  this  claim  No.  2  of  the  Goldberg  patent  does 
not  include  a  waterproof  coloring  material  which  is  also  a  solvent  for 
the  asphaltum  base.     So  construed,  there  was  no  infringement  to  be 
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enjoined,  and  its  validity  in  view  of  the  patent  to  Bird  need  not  be 
considered. 

The  decree  of  the  District  Court  in  the  suit  wherein  appellees  are 
complainants  and  appellants  are  defendants,  No.  396,  is  reversed,  with 
directions  to  dismiss  the  bill.  The  decree  in  the  suit  wherein  appel- 
lants are  plamtiiTs  and  appellees  are  defendants  (No.  397)  is  affirmed- 
Appellants  are  to  recover  costs  in  this  court. 


(249  Fed.  22^ 

SGHRAM  GLASS  MFG.  CO.  v.  HOMER  BROOKE  GLASS  CO. 

(Circuit  Court  of  Appeals*  Seventh  Circuit     January  25,  1918.     Rehearing 

Denied  April  5,  1918.) 

No.  2435. 

1.  Patents  ^=>328— Vamditt  and  Infbingehknt. 

The  Brooke  patent,  No.  723,963,  for  an  apparatus  for  cutting  and  dis- 
tributing molten  materials,  which  automatically  cuts  an  uninterrupted 
flow  of  molten  glass  into  a  mold  when  the  mold  is  filled,  and  supports  tlie 
severed  stream  until  another  mold  is  brought  into  place,  was  not  antici- 
pated, discloses  patentable  invention  of  a  highly  meritorious  character, 
and  is  valid ;   also  held  infringed. 

2.  Patents  ^=»157(1) — Construction  of  Claims — Qualifying  Clause. 

A  clause  at  the  beginning  of  the  claims  of  a  meclianical  patent,  stating 
the  purpose  of  the  device,  is  not  to  be  ignored  as  not  describing  any 
element,  but  is  a  modifying  clause,  to  be  read  upon  every  element  there- 
after described. 

3.  Patents  «=»125 — ^Validity— Abandonment  of  Application. 

The  failure  of  an  applicant  for  a  patent  to  prosecute  his  application 
within  two  years  after  it  was  filed  does  not  invalidate  a  patent  after- 
ward granted  thereon;  such  allowance  being  within  the  jurisdicti<Hi 
given  the  Commissioner  by  Rev.  St.  S  4894  (Comp.  St  1916,  S  9438). 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  the  Homer  Brooke  Glass  Company  against  the 
Schram  Glass  Manufacturing  Company.  Decree  for  complainant,  and 
defendant  appeals.    Affirmed. 

Russell  Wiles,  of  Chicago,  111.,  for  appellant.  , 

Frederick  P.  Fish  and  Charles  Neave,  both  of  Boston,  Mass.,  for 
appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge.  From  a  decree  sustaining  patent  No. 
723,983,  granted  to  Homer  Brooke,  March  31,  1903,  holding  appel- 
lant had  infringed  it,  and  enjoining  further  infringement,  this  ap- 
peal is  taken.    The  defenses  are  invsJidity  and  noninfringement. 

The  patent  to  Brooke  relates  to  an  apparatus  for  cutting  and  dis- 
tributing molten  materials,  particularly  glass,  and  is  of  particular 
value  to  the  manufacturer  of  fruit  jars,  bottles,  and  other  similar 
glass  objects  used  by  the  public  in  large  quantities,  the  cost  of  which 
constitutes  an  important  factor  in  their  successful  manufacture.    While 

^s»For  other  cases  see  ssme  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Disests  A  Indexes 
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the  art  of  making  glass  articles  is  old,  it  was,  prior  to  Brooke's  de- 
vice, deficient  in  a  particular,  an  understanding  of  which  is  better 
obtained  by  a  brief  general  description  of  the  art  to  which  it  relates. 

In  making  articles  of  molten  glass  prior  to  this  discovery,  a  con- 
siderable quantity  of  the  molten  material  was  taken  from  a  furnace 
to  a  mold  by  a  workman,  called  a  gatherer,  who,  by  the  use  of  a 
"punty"  rod,  injected  into  and  twisted  around  in  the  molten  mass  in 
the  furnace,  first  collected  and  then  transferred  it  to  a  position  over 
a  mold  of  predetermined  size  into  which  the  glass  ran  from  the  rod. 
Another  workman  stood  by,  and  with  shears  cut  this  string  or  stream 
of  flowing  glass  when  directed.  The  gatherer  then  twisted  his  rod, 
so  as  temporarily  to  prevent  glass  falling  off  and  until  another  empty 
mold  was  supplied,  and  then  the  operation  was  repeated.  Machines 
for  receiving  this  product,  containing  molds  of  predetermined  capacity, 
were  in  common  use,  and,  not  infrequently,  easy  and  ready  method 
of  substitution  of  one  mold  for  another  was  provided.  Some  devices 
for  receiving  the  molten  mass  in  the  mold,  and  for  the  prompt  ex- 
change of  the  molds,  were  patented,  and  at  least  one  must  be  es- 
pecisdly  considered — ^the  patent  to  Steimcr,  No.  549,404,  issued  No- 
vember 5,  1895. 

[1]  Brooke's  contribution  to  the  art  consisted  in  producing  an  ap- 
paratus that  would  better,  more  rapidly,  and  more  economically  con- 
vey the  molten  mass  from  the  furnace  to  the  mold.  Instead  of  the 
interrupted  flow  of  glass,  and  the  delayed  method  of  transferring  with 
a  punty  rod  this  substance  from  the  large  reservoir  to  the  mold,  in 
use  prior  to  this  discovery,  appellee's  device  permitted' the  glass  to  flow 
continuously  from  the  furnace,  and  the  severing  knives  were  made  to 
act  automatically,  and  means  for  supporting  the  severed  stream  were 
provided ;  the  accumulated  flow  being  poured  into  the  opening  of  the 
next  presented  mold.    The  characteristic  claims  are  as  follows : 

Claim  1:  "An  automatic  device  for  cutting  or  separating  an  unsupported 
freely  flowing  strean)  of  molten  material  into  unformed  molten  masses,  the 
same  comprising  a  cutting  knife  and  means  for  moving  the  same  and  means 
for  supporting^ the  severed  stream  of  continuously  flowing  material." 

Claim  3:  "An  automatic  device  for  cutting  or  separating  a  flowing  stream 
at  molten  material  into  unformed  molten  masses,  the  same  comprising  a  cut- 
ting knife  and  the  means  for  moving  the  same,  and  means  for  discharging  the 
said  molten  masses  Into  suitable  receptacles." 

Claim  4:  "An  automatic  device  for  cutting  or  separating  a  flowing  stream  of 
molten  material  Into  unformed  molten  masses  of  predetermined  quantity, 
the  same  comprising  a  knife  and  means  for  moving  the  same,  a  plurality  of 
receptacles,  and  means  for  discharging  the  said  molten  masses  Into  said  re- 
ceptacles." 

Claim  5:  "An  automatic  device  for  cutting  or  separating  a  flowing  stream 
of  molten  material  Into  unformed  molten  masses,  the  same  comprising  n 
tailfe  and  means  for  moving  the  same,  a  plurality  of  receptacles,  metms  for 
dUcluirging  the  said  molten  masses  into  said  receptacles,  and  means  for  In- 
tennittently  moving  said  receptacles  into  position  to  receive  ait-off  masses." 

Claim  6:  "An  automatic  device  for  cutting  or  separating  a  flowing  stream 
of  molten  material  into  unformed  molten  masses,  the  same  comprising  a 
knife  and  means  for  moving  the  same,  and  means  for  causing  the  said  cut- 
ting device  to  temporarily  support  the  molten  stream." 

The  device  is  herewith  shown  in  Fig.  1,  the  sequence  of  position 
of  cutting  knife  and  receptacles  in  the  operation  of  severing  the 
molten  glass  stream  being  illustrated. 
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37  is  a  conduit  which  aids  in  conducting  the  glass  from  the  furnace 
to  the  receptacle  SO,  The  cutting  knife  23  is  cup-shaped,  one  side 
of  which  is  provided  with  a  cutting  edge  ^^.  Another  knife  which 
moves  in  the  opposite  direction,  consists  of  blade  27,  carried  on  the  end 
of  an  arm,  extending  from  the  hub  (the  arm  and  hub  not  being  shown 
in  the  figure),  all  working  automatically.  When  the  constantly  flowing 
stream  of  glass  has  filled  the  mold,  the  two  blades  come  together 
as  shown  in  B,  the  stream  is  cut,  and  the  knife  passes  to  the  position 
C.  While  the  glass  is  momentarily  supported  in  the  cup-shaped  recep- 
tacle, as  shown  in  figure  C,  an  empty  mold  is  being  brought  into  posi- 
tion underneath.  In  D,  the  tilting  operation  has  been  completed  and 
the  molten  glass  has  been  discharged  from  the  receptacle  into  the 
mold  underneath.  The  knife  and  tihe  cup-shaped  receptacle  then  re- 
sume their  normal  position  by  the  action  of  gravity.  The  molten 
mass  proceeds  to  flow  into  the  mold  next  succeeding.  While  this 
is  not  all  of  the  machine,  it  describes  the  mechanism  of  its  more  im- 
portant parts. 

The  distinct  contribution  to  the  art  was  so  obvious  that  appellant 
concedes  patentability  to  Brooke's  discovery,  but  claims  that  a  process 
and  not  an  apparatus  discovery  is  disclosed.  It  contends  that,  an  ap- 
paratus patent  having  been  issued,  it  was  invalid  in  view  of  the  prior 
art,  which  contention  calls  for  a  consideration  of  the  Steimer  patent, 
designated  by  its  patentee  as  a  "glass  measuring  apparatus,"  but  claimed 
by  the  appellant  to  be  capable  of  being  used  so  as  to  meet  all  of  the 
specifications  and  claims  found  in  the  Brooke  patent. 

Figures  3  and  4  appearing  below  describe  the  material  part  of  the 
Steimer  apparatus,  which,  appellant  claims,  is  capable  of  perform- 
ing the  same  function  described  in  Brooke's  patent,  and  is  anticipatory 
of  the  claims  therein  set  forth. 
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We  employ  language  from  appellant's  brief  to  describe  the  Steimer 
apparatus : 

"In  the  Steimer  machine  there  is  a  plate  2,  with  a  central  measuring  open- 
ing S  precisely  like  the  corresponding  opening  in  defendant's  Uner  machine. 
In  the  normal  position  of  the  parts  shown  in  Fig.  3,  of  the  Steimer  patent  a 
plate  5  lies  beneath  the  hole  S  in  the  plate  2  and  a  funnel  or  cup-shaped 
caning  6  in  an  upper  plate  4  registers  with  the  opening  S,  Glass  is  flowed 
Into  the  measuring  receptacle  3  with  the  parts  as  shown  in  Fig.  3.  The  upper 
and  lower  plates  are  then  moved  by  the  operator  to  sever  the  glass  in  the 
measuring  opening  S  from  the  stream  above  it,  and  immediately  thereafter  the 
bole  7  in  the  lower  plate  5  registers  with  the  measuring  opening  5,  so  that  the 
cnt-off  mass  falls  into  the  mold  beneath  (Fig.  4).  This  is  precisely  what  hap- 
pens in  the  defendant's  liner  machine.  Now  it  is  quite  true  that  Steimer  con- 
templated completely  filling  the  opening  3,  while  defendant  does  not  do  so,  and 
it  is  quite  true  that  Steimer  contemplated  an  intermittent  stream  from  a 
ponty  rod  instead  of  the  continuous  stream ;  but  it  is  equally  true  that  if  a 
continuous  stream  were  supplied  to  the  Steimer  machine,  it  would  do  exactly 
vihaX  defendant's  liner  machine  does.  //  a  continuous  stream  were  fed  into  the 
eup-shaped  receptacle  6  in  the  upper  plate  4  of  Steimer,  it  would  flow  into  the 
measurinff  receptacle  when  the  parts  were  in  t?ie  position  shown  in  Fig,  3, 
(wd  immediatelv  they  move  to  the  position  shown  in  Fig.  4  the  stream  would 
fte  cut  off  and  husbanded  on  the  upper  surface  of  the  plate  2  precisely  as  in 
defendant's  liner  machine,  and  on  the  return  of  the  parts  to  the  position  shown 
in  Fig.  3  the  accumulated  gob  would  drop  into  the  measuring  opening  3,** 

Whether  Brooke's  apparatus  patent  is  valid,  in  view  of  the  prior 
art  as  disclosed  in  the  Steimer  patent,  is  the  chief  question  for  con- 
sideration on  this  appeal.  Appellant  rests  its  case  on  these  two  propo- 
sitions: (a)  If  the  prior  art  disclosed  a  device  of  like  construction, 
capable  of  performing  the  same  function  as  the  patent  in  suit,  even 
though  the  inventor  had  no  idea  of  making  use  of  his  apparatus  for 
such  a  purpose,  the  patent  is  anticipated.  Carnegie  v.  Cambria,  185 
U.  S.  403,  22  Sup.  Ct.  698,  46  L.  Ed.  968.  (b)  Steimer's  device  will  do 
the  very  things  claimed  for  Brooke's  apparatus.  In  other  words, 
appellant  admits  that  Steimer's  "orifice"  was  for  a  measuring  de- 
vice, and  admits  that  Steimer  had  no  idea  of  using  a  "continuous  flow- 
ing stream  of  glass,  cutting  and  temporarily  supporting  it,"  but  that, 
because  Steimer's  machine  was  capable  of  being  so  used,  it  anticipated 
Brooke's  structure,  and  the  latter's  patent  cannot  be  saved  by  reason 
of  the  fact  that  a  process  was  disclosed  which  was  patentable. 

Would  Steimer's  apparatus  do  the  things  which  can  be  done  by  a 
device  embodying  the  claims  of  the  Brooke  apparatus?  The  pith  of 
appellant's  contention  lies  in  the  italicized  portion  of  the  foregoing 
quotation.  Unfortunately  for  appellant,  Steimer  described  the  opera- 
tion of  his  machine  (and  we  believe  the  only  possible  operation)  specifi- 
cally in  the  specifications  to  his  patent.    He  said : 

'The  operation  is  as  follows:  The  mold  8  to  be  charged  with  glass  is  placed 
under  the  plate  2,  beneath  the  position  of  the  hole  3,  and  the  plates  ^,  5,  axe 
moved,  so  as  to  bring  the  holes  6,  3,  into  register.  The  gathering  boy  then 
liitroducea  into  the  hole  6  with  his  punty  enough  molten  glass  to  till  the 
cavity  S,  and  by  means  of  the  operating  lever  6  the  plates  4f  5,  are  moved  so 
as  to  bring  the  holes  5,  7,  into  register  and  to  move  the  hole  6  away  from  the 
^ole  S.  The  movement  of  the  hole  6  away  from  register  with  the  hole  3  shears 
off  the  glass  in  hole  3  from  the  glass  on  the  workman's  punty,  leaving  in  the 
hole  S,  enough  glass  to  fill  the  same  accurately,  and  the  movement  of  the  hole 
^  Mo  register  with  the  hole  3  causes  the  glass  to  drop  from  the  latter  into 
t^  mold  8  below." 
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Describing  his  drawings  he  said : 

'*In  the  drawings,  2  represents  a  plate  having  formed  there  througli  a 
nring  cavity  5,  downwardly  flaring  in  form.  4  and  5  are  two  plates,  mounted, 
respectively,  on  the  top  and  bottom  of  the  plate  2,  and  connected  so  t±iat  they 
may  be  moved  simultaneously  back  and  forth  in  contact  with  the  plate  2.  The 
top  plate  is  formed  with  a  hole  6  and  the  bottom  plate  with  a  hole  7,  said 
holes  being  situate  so  that  they  shall  register  with  the  hole  S  at  respectively 
opposite  ends  of  the  travel  of  the  plates  4  and  5 — t  e.,  when  the  hole  6  is  In 
register  with  the  hole  S,  Fig.  5,  the  hole  7  shall  be  out  of  register,  and  tliat 
when  the  holes  7  and  S  are  In  register  the  hole  6  shall  be  out  of  register. 
Pig.  4.  The  hole  S  is  made  of  proper  size  to  contain  the  amount  of  eletsa  re- 
quired to  be  delivered  to  the  mold." 

This  construction  renders  impossible  the  operation  described  by 
appellant  in  case  a  continuous  stream  were  fed  into  the  cup-shaped 
receptacle  6.  The  cup-shaped  receptacle  6  is  not  stationary,  and  the 
successful  operation  of  this  glass  measuring  apparatus  is  made  to  de- 
pend upon  the  movability  of  plates  4.  and  5.  Under  such  a  structure 
a  continuous  stream  could  be  fed  into  the  cup-shaped  receptacle  6  only 
in  case  the  stream  itself  moved  similarly  to  plate  4,  and  even  then  it 
is  doubtful  whether  the  stream  of  molten  glass  would  follow  the  move- 
ment of  the  receptacle  6  so  as  to  prevent  any  portion  of  the  glass  falling 
on  the  surface  of  plate  4,  instead  of  in  the  receptacle  6, 

Appellant's  expert  witnesses  have  suggested,  by  drawing  and  other- 
wise, that  the  opening  6  in  plate  4  might  be  so  enlarged  that,  not- 
withstanding the  movement  of  this  plate  4,  a  portion  of  the  opening  6 
would  be  always  under  the  continuously  flowing  stream.  The  sugges- 
tion comes  as  a  result  of  the  Brooke  patent.  The  structure  shown  in 
Figs.  3  and  4  does  not  warrant  any  such  suggestion.  Referring  to 
such  drawings  it  will  be  observed  that  the  opening  S  is  under  the 
flowing  stream.  When  the  opening  6  is  moved  to  position  shown  in 
Fig.  4,  the  stream  of  molten  material,  if  uninterrupted,  would  fall,  not 
in  opening  6,  but  upon  the  plate  4-  Neither  the  drawings  nor  the 
method  of  operation  described  in  the  specifications  of  the  Steimer 
patent,  permit  of,  or  suggest,  a  use  of  the  opening  6  in  plate  4  for  re- 
ceiving **an  unsupported  freely  flowing  stream  of  molten  material." 

We  conclude  the  Steimer  apparatus  is  not  capable  of  being  so  used 
as  to  take  care  of  a  continuously  flowing  stream. 

[2]  It  is  further  contended  tfiat  Brooke's  discovery,  if  patentable, 
was  not  covered  by  the  claims  in  question.  To  reach  this  conclusion 
appellant  asks  us  to  ignore  the  first  clause  of  the  claim,  which  is  as 
follows : 

"An  automatic  device  for  cutting  or  separating  an  unsupported  freely  flow- 
ing stream  of  molten  material  into  unformed  molten  mass." 

Appellant  contends  that  this  is  a  mere  statement  of  a  process,  and 
has  no  place  in  a  mechanical  apparatus,  and  should  be  entirely  dis- 
regarded when  appearing  in  a  claim  of  an  apparatus  patent.  With 
this  conclusion  we  cannot  agree.  While  it  is  true  that  this  clause  of 
itself  does  not  describe  an  element  in  the  combination,  it  should  not  for 
that  reason  be  ignored.  Each  of  the  elements  of  the  combination 
should  be  read  in  the  light  of  this  clause  and  should  be  modified  by  it. 
Such  a  clause  of  itself  may  entirely  fail  to  supply  a  necessary  element 
in  a  combination  (American  Envelope  Co.  v.  A.  W.  P.  Co.,  152  U.  S. 
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425,  14  Sup.  Ct.  627,  38  L.  Ed.  500)  yet  it  may  so  affect  the  enumerat- 
ed elements  as  to  give  life  and  meaning  and  vitality  to  them,  as  they 
appear  in  the  combination.  So,  in  this  case,  the  legitimate  and  fair 
construction  of  the  claims,  particularly  in  view  of  the  specifications 
and  drawings,  requires  us  to  read  on  each  element  of  this  claim  the 
clause  which  appellant  insists  is  a  superfluity.  In  so  doing  we  are 
not  substituting  an  operation  for  an  element,  ngr  including  as  an  ele- 
ment the  particular  article  upon  which  the  apparatus  is  to  work.  We 
are  merely  giving  to  the  modifying  clause  the  same  effect  that  would 
be  given  to  an  adjective  or  adverb  that  limits,  enlarges,  or  qualifies 
the  word  it  modifies. 

WTiether  Brooke,  at  the  time  he  made  his  discovery,  was  not 
also  entitled  to  a  process  patent,  we  need  not  consider,  for  it  is  not  be- 
fore us.  Nor  are  we  required  to  devote  time  to  the  question  of  the 
patentability  of  Brooke's  discovery,  for  in  appellant's  brief  we  find  the 
following  language : 

**This  Dse  of  the  knife  blades  for  the  dual  purpose  of  seyeiing  the  stream  and 
husbandiiij?  it  while  the  molds  are  changed  was  new  with  Brooke,  or  at  least 
Brooke  increased  the  husbanding  to  a  very  material  extent ;  that  is,  from  the 
Might  husbanding  of  Picard,  Schulze-Berge,  to  a  substantial  amount — great 
aK>iigh  to  absorb  all  glass  flowing  during  the  relatively  long  i>eriod  of 
mold  shift'' 

Such  a  concession  (justified  by  the  record)  clearly  and  justly  credits 
to  Brooke  the  discovery  of  an  apparatus  that  would  take  care  of  "an 
unsupported  freely  flowing  stream  of  molten  material,"  which  is  the 
essence  of  the  value  of  this  discovery. 

[3]  Appellant  further  urges  that  the  application  for  a  patent  was 
abandoned  in  the  Patent  Office,  and  this  contention  is  based  on  plain- 
tiff's failure  to  prosecute  his  application  within  the  period  fixed  in 
the  statute.  This  contention  must  be  rejected  in  view  of  the  decision 
in  Western  Glass  Co.  v.  Schmertz  Glass  Co.,  185  Fed.  791,  109  C. 
C.  A.  1.  Appellant  cites  Steward  v.  American  Lava  Co.,  215  U.  S. 
162,  30  Sup.  Ct.  46,  54  L.  Ed.  139,  to  the  contrary,  but  the  cases  are 
distinguishable  and  are  not  in  conflict.  Section  4892,  R.  S.  (section 
9436,  Comp.  Stat.  1916),  under  consideration  in  Steward  v.  American 
Lava  Co.,  supra,  requires  an  amended  application  for  the  patent  to  be 
verified,  and  makes  no  exception,  and  grants  to  the  Commissioner 
no  discretion.  The  Commissioner  of  Patents  in  the  present  case 
was  not  outside  of  his  jurisdiction  when  he  acted  on  appellee's  appli- 
cation, filed  more  than  two  years  prior  thereto,  for  section  4894,  R.  S. 
(section  9438,  Comp.  Stat.  1916),  expressly  reserves  to  the  commission- 
er the  right  to  issue  patents  after  such  period. 

Claims  3,  4,  and  5  are  especially  attacked,  because  no  basis  for 
them  is  disclosed  in  the  specifications  or  drawings.  It  would  serve  no 
useful  purpose  to  reproduce  here  the  drawings  or  to  quote  at  length 
from  the  specifications.  We  have  carefully  read  the  specifications  and 
examined  the  drawings  with  the  criticism  in  mind,  and  find  ample 
support  for  the  claims  in  both  the  drawings  and  specifications. 

Appellant's  device  so  clearly  infringes  appellee's  patent  that  no 
discussion  of  this  phase  of  the  case  will  be  indulged  in. 

The  decree  is  affirmed. 


Digitized  by  VjOOQIC 


270  161  C.  C.  A.  REPORTS 

(249  Fed.  234) 

AMERICAN  VALVE  &  METER  CO.  et  al.  v.  FAIRBANKS,  MORSE  ft 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    August  10,  1917.    Reh«ariDg 
Denied  December  18, 1917.) 

No.  2423. 

1.  Patents  ^s>328 — Validity  and  Infringement — Railway  Water  Column. 

The  Johnson  patent.  No.  818,968,  for  a  railway  water  column,  wa«  not 
anticipated,  and  discloses  invention  of  a  meritorious  character.  Claims 
1,  21,  and  38  also  held  infringed. 

2.  Patents  «=»328 — Validity  and  Infringement — Railway  Water  Column. 

The  Foster  patent.  No.  798,406,  for  a  railway  water  column,  while  for 
ap  improvement  only  on  that  of  Johnson,  first  applied  for,  discloses  patent- 
able invention ;  also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  American  Valve  &  Meter  Company  and  Ed- 
ward E.  Johnson  against  Fairbanks,  Morse  &  Co.  and  the  SheffieJd 
Car  Company.  Decree  for  defendants,  and  complainants  appeal. 
Reversed. 

Appellants  failed  in  their  suit  to  enjoin  the  alleged  infringement  of  claims 
1,  11,  21,  and  liS  of  patent  No.  818,968,  issued  April  24,  1906,  to  Johnson,  and 
claim  1  of  patent  No.  798,406,  issued  August  29,  1905,  to  Foster,  both  for  im- 
provements in  railway  water  columns. 

Johnson's  general  statement  of  his  invention  to  obviate  defects  in  prior  wa- 
ter columns,  and  the  claims  in  suit,  read  as  follows: 

"This  invention  relates  to  improvements  in  railway  water  columns  or  de- 
vices of  that  class  which  are  mpre  particularly  intended  for  supplying  water 
to  locomotive  tenders  and  which  comprise  a  stand  pipe  located  alongside  of 
a  railway  track,  or  between  two  such  tracks,  and  a  laterally  extended  spout  on 
the  standpipe  to  be  turned  either  at  right  angles  to  the  tracks  to  supply  water 
to  locomotive  tenders  or  parallel  to  the  track  to  avoid  the  passing  trains  when 
not  in  use,  and  also  adapted  to  be  swung  vertically  throughout  a  considerable 
range  of  movement  for  the  purpose  of  bringing  the  mouth  of  the  spout  into 
immediate  proximity  to  the  tank  openings  of  tenders  of  various  heights  and 
of  avoiding  the  coal  which  is  piled  on  the  tenders  above  the  water  tank. 

"The  present  improvements  have  relation  particularly  to  the  most  desirable 
type  of  this  class  of  apparatus — namely,  the  type  in  which  the  spout  is  pivoted 
to  the  standpipe  at  a  point  below  the  end  thereof  and  telescopes  at  its  inner 
end  loosely  over  the  downward  turned  end  or  nozzle  portion  of  the  standpipa 

"One  of  the  defects  of  railway  water  columns  of  this  kind,  as  heretofore 
constructed,  has  been  that  the  end  of  the  spout  in  moving  downwardly  swings 
to  one  side  of  a  vertical  line  of  descent  to  such  an  extent  as  to  carry  it  later- 
ally beyond  the  tank  opening  or  water  hole  of  the  tender,  either  at  the  uw>er 
or  lower,  or  at  both,  limits  of  its  movement;  and  a  principal  object  of  tbe 
present  invention  is  to  avoid  this  difficulty  by  mounting  the  spout  in  such  man- 
ner that  the  arc  of  movement  described  by  the  end  of  the  spout,  even  when 
the  range  of  movement  provided  is  unusually  great — six  feet,  or  more — will  so 
closely  approach  a  direct  vertical  line  as  to  keep  the  spout  at  all  times  la 
proximity  to  the  tank  opening,  whatever  the  height  of  the  tender. 

"A  further  object  of  the  invention  Is  to  provide  water  courses  free  from 
obstruction  and  abrupt  changes  of  direction,  and  a  spout  draining  qulckiy 
away  from  the  standpipe,  and  not  liable  to  be  inoperative  from  freezing." 

"1.  A  water  column,  comprising  a  standpipe  terminating  at  its  upper  end 
in  a  nozzle,  a  spout  swinging  loosely  over  the  nozzle  and  draining  away  from 
the  standpipe,  and  a  support  for  the  spout  pivoted  to  the  standpipe,  at  a  point 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  A  Indezfli 
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approximately  opposite  the  middle  point  of  the  arc,  the  delivery  end  of  the 
spout  is  usually  required  to  describe  in  being  adjusted  to  tanks  of  the  aver- 
age beight  and  below  the  uppermost  level  of  the  outlet  of  the  spout,  substan- 
tially as  described." 

'^ll.  A  water  column,  comprising  a  standplpe,  terminating  at  Its  upper  end 
in  a  reversely  curved  gooseneck,  as  shown,  a  swinging  spout  fitting  loosely 
over  the  nozzle  of  the  gooseneck  and  a  support  for  the  spout  pivoted  to  the 
standplpe,  substantially  as  described." 

"21.  In  a  water  column,  of  the  character  described,  the  combination  with 
a  standplpe  having  an  extended  disqjharge  nozzle  secured  at  the  head  thereof, 
a  discliarge  pipe  whose  inner  end  telescopes  with  said  discharge  nozzle  so  as 
to  be  moved  freely  thereon,  and  which  inclines  downwardly  away  from  said 
noszle  in  all  Its  positions,  a  connection  uniting  said  discharge  pipe  with  the 
standplpe  of  the  water  column  and  pivoted  to  said  standplpe  in  a  horizontal 
plane  below  the  horizontal  plane  of  the  outlet  of  the  discharge  pipe  when 
to  its  fully  elevated  position  at  a  point  approximately  opposite  the  middle 
point  of  the  arc  the  delivery  end  of  the  spout  is  usually  required  to  describe 
in  being  adjusted  to  tanks  of  the  average  height,  and  means  for  counter- 
balancing the  discharge  pipe,  whereby  the  range  of  movement  of  said  outlet 
is  in  a  substantially  vertical  plane." 

**38.  In  a  water  column,  of  the  character  described,  the  combination  with 
a  standplpe  of  an  extended  discharge  nozzle  secured  at  the  head  thereof,  a 
disdiarge  pipe  whose  Inner  end  telescopes  with  said  discharge  nozzle  so  as  to 
be  moved  freely  thereon,  a  connection  uniting  said  discharge  pipe  with  the 
standplpe  of  the  water  column  and  pivoted  to  said  standplpe  in  a  horizontal 
plane  l)elow  the  horizontal  plane  of  the  outlet  of  the  discharge  pipe  when  in 
its  fully  elevated  position,  and  means  for  counterbalancing  the  discharge  pipe, 
whereby  the  range  of  movement  of  said  outlet  is  in  a  substantially  vertical 
plane." 

Figure  1  of  Johnson  is  a  general  Illustration  of  the  features  here  involved: 
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Foster's  patent  was  Issued  ahead  of  Johnson's,  but  Johnson's  application 
was  filed  more  than  a  year  before  Foster's.  And  proceedings  in  the  Patent 
OflSce  on  the  copending  applications  were  such  that  Foster's  patent  must 
stand  or  fall  as  an  improvement  of  Johnson's  device  only  in  the  means  by 
which  the  loose  spout  is  carried  and  swung. 

Foster's  claim  is  this: 

1.  ''In  a  water  column  of  the  character  described,  the  comfbination  of  a 
revoluble  standpipe,  an  extended  discharge  nozzle  secured  at  the  head  thereof, 
a  discharge  pipe  whose  inner  end  is  united  loosely  and  telescopically  with  said 
discharge  nozzle,  so  as  to  be  moved  freely  thereon,  a  pivoted  link  connection 
uniting  said  discharge  pipe  near  its  inner  end  with  the  standpipe  of  the  water 
column,  and  means  for  counterbalancing  the  discharge  pipe,  whereby  said 
discharge  pipe  may  be  raised  or  lowered  always  in  a  vertical  plane,  no  matter 
at  what  angle  it  may  occupy  to  the  track,  substantially  as  described." 

In  Foster's  drawing,  Inserted  below,  the  links  b,  pivoted  to  eadi  side  of  the 
column  at  /  and  also  to  each  side  of  the  spout  at  a,  together  with  the  diaHn  h 
attached  to  the  spout  at  I  and  the  counterweight  F,  constitute  the  improved 
means  for  carrying  and  swinging  the  spout. 
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In  support  of  the  ruling  that  Johnson's  patent  is  void  for  lack  of  invention 
the  strongest  reference  to  the  prior  art  is  patent  No.  648,346,  April  24,  1900, 
to  Poage,  for  a  water  column,  and  a  modification  thereof  in  practice. 

Poage's  Figures  1  and  5  are  here  reproduced: 


Kzef.xr. 


Rz-c^.a. 


Of  the  coupling  between  column  and  spout  Poage  says: 

••C  is  a  downwardly  inclined  male  coupling  rigidly  fastened  to  the  pipe  B 
and  haying  a  bore  c  of  the  same  diameter  as  said  outlet  h  and  communicating 
directly  therewith.  Fitting  loosely  around  the  lower  end  of  this  male  coupling 
is  a  female  coupling  i>  of  a  discharge  spout  E,  haying  a  nozzle  e.  Again,  this 
female  coupling  has  a  lug  d,  pivoted  to  a  lug  b\  projecting  laterally  from  the 
pipe  B,  the  pivot  F  being  so  located  as  to  afford  an  annular  space  G  between 
said  male  and  female  members." 

Frank  A,  Whiteley,  of  Minneapolis,  Minn.,  for  appellants. 
Fred  L.  Chappdl,  of  Kalamazoo,  Mich.,  for  appellees. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  In 
single  main  track  days  tenders  were  supplied  with  water  from  tanks 
at  the  side  of  the  right  of  way.  A  pipe  projected  horizontally  from 
the  tank  near  the  bottom.  Over  the  pipe  was  hinged  a  spout  which 
noraially  stood  upright.  This  spout  could  be  pulled  down  and  a  valve 
operated  to  discharge  water  into  the  hole  of  a  properly  placed  tender. 

When  double  main  tracks  became  common,  inconvenience  and  de- 
lay resulted  from  taking  water  from  the  tank  at  one  side  of  the  tracks ; 
and  soon  came  the  "railway  water  column."  In  this  a  water  main 
led  to  a  standpipe  or  column  which  was  erected  between  the  tracks ; 
from  the  top  of  the  column,  at  right  angles,  extended  a  rigid  discharge 
spout  which  normally  was  parallel  to  the  tracks ;  and  the  column  could 
be  rotated  to  swing  the  spout  over  either  track. 

Locomotives  were  being  built  larger  and  larger ;  on  the  same  rail- 
way, tenders  of  various  heights  were  in  contemporaneous  use;  and 
for  some  years  before  Johnson  devised  his  water  column  the  varia- 
tion amounted  to  five  or  six  feet. 

One  condition  of  meeting  perfectly  the  known  situation  was  that 
the  outer  end  of  the  spout  should  be  movable  up  and  down  in  a  sub- 
stantially vertical  line  above  the  water  holes  of  tenders  of  varying 
heights.  Other  concurrent  conditions  were  that  the  spout  in  its  most 
elevated  position  should  drain,  when  the  valve  in  the  column  was 
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shut  off,  into  the  water  hole  of  the  tender,  so  as  to  avoid  in  winter  the 
formation  of  ice  heaps  about  the  column  between  the  tracks;  and  that 
the  working  relation  between  the  column's  nozzle  and  the  discharge 
spout  should  be  such  that  during  the  coldest  weather  the  device  would 
not  be  put  out  of  commission  by  freezing. 

Efforts,  prior  to  Johnson's  were  along  the  following  lines :  One  type 
had  a  ball  and  socket  joint  between  the  column  nozzle  and  the  spout 
By  providing  a  continuous  waterway,  the  spout,  inasmuch  as  its  outer 
end  in  its  normal  position  was  above  the  head  of  the  column,  would 
drain  back  into  the  column.  Thus  the  danger  of  ice  heaps  was  avoid- 
ed. But  manifestly  the  outer  end  of  the  spout  could  move  only  in  the 
arc  of  the  circle  of  which  the  spout  was  the  radius ;  and  the  overlap- 
ping parts  of  the  ball  and  socket  joint  would  become  fast  from  freez- 
ing in  very  cold  weather,  putting  the  apparatus  temporarily  out  of 
service,  or  causing  it  to  be  broken  by  forcible  attempts  at  operation. 
In  another  form  of  the  continuous  waterway  species  the  connection 
between  the  column  nozzle  and  the  spout  was  a  flexible  rubber  tube, 
whose  extensible  accordion  plaits  permitted  the  outer  end  of  the  spout 
to  be  placed  over  the  holes  in  tenders  of  varying  height.  Though 
this  form  prevented  ice  heaps  about  the  base,  the  pockets  in  the  plaits 
detained  considerable  water  which  when  frozen  rendered  the  device 
inoperable  or  caused  the  tube  to  be  ruptured  by  impatient  hands.  In 
the  Poage  structure,  pictured  in  the  staten^ent,  we  find  that  fewer  of 
the  difficulties  were  overcome  than  in  the  kinds  in  which  there  was  a 
fixed  and  completely  watertight  connection  between  the  coltunn  nozzle 
and  the  spout.  Poage's  is  a  modified  form  of  the  continuous  water- 
way type.  For,  though  Poage's  specification  speaks  of  a  "loose"  con- 
nection between  the  male  and  female  members,  the  "annular  space  G" 
is  slight  in  radial  distance  and  limited  in  circumferential  movement. 
It  seems  clear  to  us  that  "loosely"  was  used  in  the  sense  that  the  mem- 
bers were  not  affixed  to  each  other  and  not  completely  watertight  as 
in  the  ball  and  socket  and  accordion  plait  connections,  and  not  in  the 
sense  in  which  a  straight-sided  funnel  may  be  held  "loosely"  about  the 
curved  discharge  end  of  a  faucet.  In  operation,  the  annular  space 
frequently  became  fast  with  ice;  back  pressure  caused  water  to 
overflow  through  the  annular  space  and  form  ice  heaps  about  the 
base;  the  stop  at  bar  H  (Figure  5)  prevented  the  outer  end  of  the 
spout  from  being  raised  to  the  level  of  the  hinge  F,  which  forms  the 
center  of  the  arc  described  by  the  outer  end  of  the  spout ;  and  all 
movement  of  the  outer  end  of  the  spout  was  down  and  away  from 
the  vertical  plane  in  the  center  of  the  track.  In  Poage's  modified 
form  C,  the  male  and  female  members  were  somewhat  longer,  but  the 
principle  of  operation  remained  unchanged. 

These  prior  art  structures,  in  our  judgment,  emphasized  the  diffi- 
culties rather  than  indicated  the  solution.  In  Johnson's  structure  the 
co-operation  of  two  new  features  is  essential.  One  is  the  connection 
between  the  column  nozzle  and  the  spout.  He  made  his  nozzle  in  the 
form  of  an  extended  gooseneck,  with  a  relatively  flat  downward  curve. 
Over  this  he  placed  a  spout  whose  rear  portion,  straight-lined,  was  of 
such  diameter  as  to  permit  movement  of  the  spout  not  directed  or  con- 
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trolled  by  the  gooseneck  nozzle.  In  this  connective  feature  Johnson 
rejected  ball  and  socket  joints  and  accordion  plaits,  and  likewise  de- 
parted radically  from  the  concentric  and  arc-ed  movement  of  Poage's 
male  and  female  members.  The  other  feature  is  the  extended  arm,  piv- 
oted at  one  end  to  the  column  at  a  point  approximately  opposite  the 
middle  point  of  the  range  of  movement  of  the  end  of  the  spout,  and 
rigidly  affixed  at  the  other  end  to  the  sides  of  the  spout.  (In  the  prior 
art  structures,  from  the  earliest  watertank  to  the  latest  water  column, 
the  spout  itself  was  virtually  the  radius  of  the  arc  described  by  the 
end  of  the  spout.)  The  first  feature  provides  the  capacity,  and  this 
second  feature  furnishes  the  means,  of  swinging  the  end  of  the  spout 
in  a  substantially  vertical  line  above  the  holes  of  tenders  of  varying 
height.  This  combination,  resulting  in  a  structure  that  substantially 
met  all  the  difficulties,  was  novel.  Each  element,  as  such,  was  to  be 
foimd  somewhere  or  other  in  the  mechanical  world.  And  of  course, 
in  the  light  of  the  patent,  other  water  columns  may  be,  and  for  use  in 
this  case  have  been,  altered  and  reconstructed  to  resemble  the  Johnson ; 
but  even  with  the  aid  of  hindsight  we  fail  to  see  in  the  patent  any- 
thing other  than  a  meritorious  invention. 

A  large  part  of  the  record  and  briefs  is  taken  up  with  matters  which 
we  have  carefully  examined,  but  which,  we  think,  need  no  more  than 
passing  mention. 

Appellees'  insistence  that  the  "vertical  plane"  of  the  claims  is  one 
that  extends  through  the  column  and  spout,  and  not  the  one  that  is 
drawn  in  the  center  of  the  track,  results  from  a  misreading  of  the 
patent. 

Prolonged  discussion  of  numerous  photographs  and  measurements 
by  opposing  witnesses  is  presented  concerning  the  character  and  dimen- 
sions of  a  water  column  erected  by  Johnson  at  Hayfield,  Minn.,  about 
a  year  before  he  applied  for  his  patent.  Appellees'  contention  is  that 
the  Hayfield  structure  has  a  limit  of  accommodation  of  only  a  few  inch- 
es, and  not  the  "six  feet  or  more"  specified  in  the  patent.  Whether  the 
Hayfield  structure  was  a  reduction  to  practice  or  an  experimental  use ; 
whether  its  range  of  accommodation  was  less  than  that  subsequently 
stated  in  the  application  for  the  patent ;  whether  other  water  columns, 
also  erected  by  Johnson  prior  to  his  application,  as  at  Oelwein,  Iowa, 
were  perfect  exemplifications  of  the  patent;  and  what  may  be  the 
truth  respecting  the  methods  of  taking  photographs  and  measurements 
—are  questions  we  deem  irrelevant.  For  this  suit  is  based,  not  on  John- 
son's practices,  but  on  his  patent. 

It  is  also  claimed  that  the  patent  drawings,  if  scaled,  do  not  exactly 
accord  with  the  written  description  and  the  claims.  But  drawings  are 
to  be  taken  as  illustrative  of  the  idea  of  the  patent,  not  as  working 
plans.  Western  Telephone  Co.  v.  American  Electric  Telephone  Co., 
131  Fed.  77,  65  C.  C.  A.  313. 

[2]  Regarding  Foster's  patent,  appellees  present  the  question  of  in- 
vention as  though  it  would  be  obvious  to  a  mechanic  to  change  the 
rigidly  attached  ends  of  the  Johnson  arms  into  pivoted  ends.  Of  course 
a  mechanic  could  do  that ;  but,  if  he  did,  the  obvious  result  would  be 
the  inoperativeness  of  the  Johnson  structure.  Johnson  must  have 
seen  that  obvious  result,  and  therefore  used  the  more  expensive  rigid 
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attachment;  but  neither  to  Johnson  nor  to  others  skilled  in  the  art 
was  it  then  obvious  that  all  the  aims  and  results  of  Johnson  could  be 
attained  in  a  better  way  by  pivoting  the  outer  ends  of  the  supporting 
arms.  For  that  better  way  is  impossible  unless,  as  shown  by  Foster, 
the  arms  be  pivoted  near  the  inner  end  of  the  spout  and  between  that 
point  and  the  outer  end  of  the  spout  additional  supporting  means  be 
provided.  After  the  desirability  of  the  improvement  and  the  means  of 
accomplishing  it  were  first  perceived  in  the  creative  imagination,  it 
was  doubtlessly  easy  enough  for  Foster  or  any  mechanic  to  go  to  the 
general  art  of  pulleys,  chains,  counterweights,  and  arms  or  levers 
pivoted  at  both  ends  in  various  places,  and  gather  the  elements  of  the 
new  combination.  Though  Foster's  improvement  is  slight  compared 
to  Johnson's,  we  cannot  find  that  the  Patent  Office  was  inadvertent  in 
making  the  grant. 

Appellees  for  a  time  manufactured  and  sold  the  Johnson  water 
column  under  license.  After  paying  something  over  $12,000  in  royal- 
ties, they  abrogated  the  contract.  Their  present  manufacture  is  sub- 
stantially the  Johnson  column,  plus  the  Foster  improvement,  plus  an 
improvement  of  their  own. 

We  find  the  record  sufficient  to  hold  both  appellees  in  this  jurisdic- 
tion. 

From  an  extended  examination  of  the  file  wrappers  we  find  noth- 
ing that  detracts  from  the  face  value  of  either  patent  as  issued. 

Claim  11  of  Johnson  should  not  be  included  in  the  decree.  Appel- 
lants, in  response  to  interrogatories  filed  with  appellees'  answer,  stated 
that  they  would  rely  at  the  trial  only  upon  claims  1,  21,  and  38.  With- 
out other  notice,  they  included  claim  11  in  their  evidence  at  the  trial. 

The  decree  is  reversed,  with  direction  to  enter  a  decree  for  an  injunc- 
tion and  an  accounting. 


(249  Fed.  240) 

AMERICAN  GOGGLE  CO.  et  aL  v.  MALCOM. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1018.) 

No.  2407. 

1.  Patents  ^=»328 — Validity  and  Infringement — Eye  Shields 

In  the  Malcom  patent.  No.  1,182,398,  for  an  eye  shield  of  transparent 
flexible  material,  having  two  colors  extending  horizontally,  the  darker 
color  above  to  shade  the  eyes,  claims  5,  6,  7,  8,  and  0,  which  claim  the 
two-color  feature  broadly,  are  void  for  anticipation  in  the  prior  art. 
Claims  1,  2,  3,  4,  and  10  held  valid  aq^  infringed. 

2.  Patents  «=»328 — Validity  and  Infringement — Eye  Shields. 

In  the  Rextrew  patent.  No.  1,123,376,  for  an  eye  shield,  claim  4,  which 
is  for  an  elastic  cord  and  hook  for  holding  the  shades  in  place,  is  void  for 
lack  of  invention.    Claims  1,  2,  3,  5,  and  6  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  in  equity  by  Robert  Malcom  against  the  American  Goggle 
Company,  Roy  E.  Green,  and  William  Zimmerman.  Decree  for  com- 
plainant, and  defendants  appeal.    Modified  and  affirmed. 

^s»For  other  catei  see  tame  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Dlgesta  ft  Indexes 
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The  action  was  on  appellee  Malcom's  patent,  No.  1,182^98,  May  9,  1016,  and 
on  Rextrew*s  patent.  No.  1,123.376,  January  5»  1915,  assigned  to  Malcom, 
both  for  improvements  in  eye  shields  or  goggles.  The  Malcom  patent  was  apr 
plied  for  September  21,  1914,  and  the  Rextrew  patent  July  13,  1914.  It  may 
be  inferred  from  what  little  thereon  the  transcript  shows — and  both  sides 
seem  to  take  It  for  granted — ^that  after  the  grant  of  the  Rextrew  patent  the 
Patent  Ottice  declared  interference  between  Malcom's  claims  5  to  10  and  Rex- 
trew's  claims  7  to  12,  which  resulted  in  priority  of  invention  being  awarded 
to  Malcom. 

Malcom's  shield  shows  a  combination  of  elements — ^mostly  old.  It  is  of 
transparent  flexible  material,  such  as  celluloid  or  pyrolin,  having  two  colors 
extending  longitudinally,  the  darker  color  above  to  shade  the  eyes,  and  so 
adjusted  that  the  user  may,  by  slightly  lowering  his  head  or  raising  his 
eyes,  place  the  darker  color  in  the  line  of  vision  between  him  and  a  bright 
light  he  is  facing — such  as  sunlight  or  the  strong  light  of  an  approaching 
automobile.  The  shield  is  formed  by  notching  the  ends  and  overlapping  them, 
so  as  to  form  side  walls  which  extend  forward  from  the  face  and  at  right 
angles  to  the  front  or  body  portion  of  the  shield,  which  extends  straight 
across  between  the  most  forwardly  projecting  points  of  the  side  walls,  and 
forming  a  somewhat  rigid  housing  over  the  eyes,  straight  across  the  face.  The 
resiliency  of  the  rim  is  secured  by  extending  the  edge  of  the  transparent  ma- 
terial into  a  rubber  tubing  forming  a  rim  for  the  shield  conformable  to  the 
contour  of  the  wearer's  t&ce.  Fig.  1,  following,  of  the  patent  drawings 
shows  the  shield: 

The  main  body  of  the  shield 
is  thus  spaced  a  considerable 
distance  from  the  eyes,  afford- 
ing means  for  ventilation, 
and,  as  stated  in  the  speci- 
fication, space  for  the  user  to 
wear  his  ordinary  glasses,  if 
desired,  without  interference 
by  the  shield. 

The  main  feature  of  the 
Rextrew  patent  different 
from  Malcom  is  in  the  form- 
ing of  the  sides  or  end  walls. 
Instead  of  notching  the  ends 
of  the  blank  transparent 
sheet,  Rextrew  folds  them  to- 
gether, and  thus  fastens  them 
so  as  to  produce  about  the 
same  shaped  shield  as  Mal- 
com's. There  are  other  fea- 
tures which  will  be  stated  as  they  are  considered  in  the  opinion. 

The  usual  defenses  are  made,  of  anticipation,  aggregation,  and  noninfringe- 
ment.   The  decree  finds  both  patents  valid,  and  all  the  claims  infringed. 

Henry  M.  Dowling,  of  Indianapolis,  Ind.,  for  appellants. 
Florence  King,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHUL/ER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  In  the  prior  art  appear  patent  grants  which  greatly  limit  the 
scope  of  what  appellee  may  rightfully  claim.  Alt,  No.  183,443,  1876, 
shows  the  form  of  ordinary  spectacles  wherein  the  lenses  or  glasses 
are  in  part  colored  or  tinted,  so  that  the  wearer  may  by  looking  through 
the  colored  parts  protect  his  eyes  from  strong  lights.  Warren,  No. 
492,125,  1893,  shows  an  eye  shade  made  of  transparent  mica  dyed 
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or  coated  to  a  desired  shade,  laid  on  a  cushioned  frame  of  "felt,  rubber, 
or  any  suitable  material."  AUes,  No.  950,255,  1910,  employs  ordinary 
spectacles  suited  to  the  eyes  of  the  wearer,  to  the  glasses  of  which 
there  is  removably  attached  by  holding  clips,  glass,  celluloid,  or  other 
transparent  material,  of  darker  shade,  whereby  any  desired  part  of 
the  glasses  may  be  shaded,  leaving  the  rest  clear.  Barr,  No.  1,067,793, 
1911,  equips  ordinary  goggle  frames,  with  tinted  glass,  part  of  the 
glass  being  groimd  materially  thinner  than  the  remaining  part,  so 
as  to  s^^ord  clearer  vision  through  the  thin  than  through  the  thicker 
portions.  Harris,  No.  1,060,083,  1913,  shows  goggles  which  have  eye 
tubes  each  with  a  two-colored  lens  mounted  in  a  separate  revoluble 
frame  in  order  that  they  may  be  set  to  accommodate  them  to  the  di- 
rection from  Which  the  strong  light  comes,  and  thus  adjust  them  to 
the  convenience  of  the  wearer.  Sheldon,  No.  611,396,  189S,  is,  barring 
the  two  colors,  which  are  not  there  present,  more  nearly  anticipatory 
than  any  of  the  others.  It  shows  an  eye  shield  of  celluloid  or  other  flex- 
ible material  made  from  a  single  piece  notched  at  the  ends  and  the  parts 
brought  together,  so  that  the  shield  when  in  position  will  at  the  ends 
project  somewhat  from  the  face  and  not  interfere  with  the  eyelashes; 
the  rim  being  composed  of  flexible  material  such  as  cloth  or  felt. 

We  thus  find  in  the  prior  art  goggles  or  eye  shields  of  celluloid  or 
other  flexible  material,  and  those  with  the  transparent  seeing  parts 
made  of  two  shades  of  material.  While  Sheldon  does  not  mention 
two  colors,  and  it  does  not  appear  that  he  employed  more  than  one 
color,  yet  in  view  of  the  prior  art  it  would  not  involve  invention  in 
Malcom  over  Sheldon,  and  would  therefore  not  be  patentable  in  Mal- 
com,  to  employ  two  colors  in  Sheldon's  shield.  But  we  are  convinced 
from  the  record  here  that,  wholly  aside  from  the  two  colors,  the  Shel- 
don shield  is  not  the  shield  of  the  patents  in  issue,  which  we  find  to 
embody  a  patentably  different  concept  from  that  of  Sheldon.  Sheldon 
evidently  contemplated  a  shield  which  at  its  ends  or  sides  extended 
somewhat  outwardly,  but  otherwise  lay  flat  against  the  face ;  the  front 
of  the  shield  conforming  to  the  face  contour.  The  concept  of  the 
Malcom  and  Rextrew  patents  appears  to  be  substantially  different 
They  show  a  sort  of  outwardly  sloping  roof  extending  forwardly 
from  above  the  eyes,  and  straight  across  between  the  outward  points 
of  the  side  walls ;  the  entire  horizontal  line  across  the  face  at  the  most 
forward  part  of  the  shield  being  substantially  at  right  angles  with  the 
plane  of  the  side  walls.  The  evidence  shows  that  this  conception, 
when  embodied  in  the  commercial  structure,  found  prompt  and  sub- 
stantial recognition  by  the  public  in  the  very  considerable  trade  which 
the  new  article  immediately  commanded,  a  fact  which  must  be  ac- 
corded due  weight  in  determining  whether  or  not  the  new  article  pos- 
sesses the  merit  of  novelty  and  involves  invention  in  its  conception. 

Malcom's  claims  1,  2,  3,  and  4,  viewed  in  the  light  of  what  he  shows 
and  of  the  prior  art,  secured  to  him  the  advance  he  thus  made  in  the 
construction  of  the  shield.  His  claim  5  is  predicated  simply  upon  the 
employment  of  an  eye  shield  of  two  colors,  extending  from  end  to 
end  of  the  shield;  one  of  the  colors  affording  greater  light  obstruc- 
tion than  the  other.    This  claim  would  give  to  Malcom  any  shield  which 
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employed  the  two  colors,  extending  across  the  front.  As  has  been 
seen,  he  is  not  entitled  to  claim  thus  broadly,  and  claim  5  is  therefore 
void.  Claims  6,  7,  8,  and  9  fall  within  the  same  category  as  claim  5, 
and  they  also  are  void.  Claim  10  describes  a  structure  wherein  the 
darker  or  greater  light-obstructing  material  is  not  in  the  front  or  see- 
ing part  of  the  shield,  but  in  its  side  or  end  walls,  whereby  the  eyes 
are  shaded  from  light  which  comes  from  the  sides  through  the  end 
walls.  While  from  the  evidence  the  utility  of  such  a  device  is  not  so 
plainly  apparent  as  might  be  desired,  it  is  not  controverted,  and  the 
prior  art  shows  no  structure  similar  in  this  respect.  The  presump- 
tive validity  of  the  claim  as  granted  will  therefore  prevail. 

[2]  Respecting  the  Rextrew  patent,  claims  7  to  12,  having  on  the 
interference  been  awarded  to  Malcom,  need  not  be  further  considered. 
Claim  4  is  for  elastic  loops  at  the  ends  of  the  shield,  and  a  hook  at 
the  end  of  one  of  the  loops  adapted  to  hook  upon  the  other  loop,  hold- 
ing the  shield  in  place  by  the  elastic  fastening  about  the  head.    Flex- 
ible eye  shields,  such  as  Sheldon's,  could  not  be  held  to  the  face  by 
bows,  as  in  ordinary  spectacles  of  rigid  construction,  nor  by  springs 
as  in  nose  glasses,  but  manifestly  only  by  strings  or  tape,  elastic  or 
otherwise,  tied  or  otherwise  held  about  the  head.     Whether  such 
fastening  member  is  of  one  or  two  pieces,  or,  if  two,  whether  tied 
together,  or  held  by  a  hook,  involves  expedients  altogether  too  old 
and  common  to  be  m  this  generation  the  subject  of  a  patent.    Harris, 
1913,  makes  mention  of  the  goggles  held  in  operative  relation  "through 
the  medium  of  a  band  in  the  usual  and  well  known  manner."    War- 
ren, 1893,  describes  an  elastic  cord  about  the  head  to  hold  the  eye 
shield  in  place.     The  claim  is  clearly  invalid.    The  other  claims  of 
this  patent  are  considered  in  dealing  with  the  question  of  infringement. 
Appellee's  claim  of  novielty  in  the  employment  of  the  rubber  rim 
is  clearly  overcome  by  the  revelations  of  the  prior  art.    Genese,  No. 
295,242,  1884,  Mirovitch,  No.  807,844,  1905,  and  Stevens,  No.  599,289, 
1898,  show  cushioned  rims  for  goggles.     Sheldon  describes  a  rim  of 
felt  surrounding  his  mica  shield.     We  do  not  find  patentable  inven- 
tion in  the  patents  in  issue  in  the  employment  of  the  rubber  tube  for 
the  rim. 

It  is  insisted  for  appellants  that  their  device  is  made  under  the 
teachings  of  Rextrew's  junior  patent,  No.  1,186,943,  June  13,  1916, 
assigned  to  appellant  Green,  and  that  it  therefore  does  not  infringe. 
This  patent  purports  to  be  on  its  face  an  improvement  on  the  first 
named  Rextrew  patent,  the  diflference  claimed  to  be  material  to  the 
issues  here  being  the  employment  in  the  transparent  part  of  the  shield 
of  two  pieces  of  diflferently  colored  materials  extending  longitudinally 
across  the  face;  the  two  pieces  slightly  overlapping  and  secured 
together  in  the  various  ways  described.  It  seems  plain  enough  that 
the  employment  of  two  pieces  of  material,  instead  of  one,  would  not 
avoid  Malcom  or  the  first  Rextrew  patent.  If  merit  and  patentable 
novelty  reside  in  the  employment  of  two  pieces,  where  Malcom  used 
but  one,  this  would  constitute  only  what  Rextrew's  last  patent  claims 
to  be— an  improvement  on  his  first.  But  one  may  not,  in  using  this 
improvement,  appropriate  with  impunity  the  structure  upon  which 
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it  has  improved.  The  alleged  infringing  articles  appear  in  all  essen- 
tial respects  to  be  like  those  made  in  accordance  with  the  patents 
sued  on,  and  infringe  them  in  the  manner  pointed  out,  and  are  not 
less  infringing  because  of  the  feature  of  the  two  pieces  joined  together 
by  cement  or  in  some  other  manner. 

As  to  the  Malcom  patent,  we  conclude  that  claims  1,  2,  3,  and  4 
are  valid  and  infringed;  claims  5,  6,  7,  8,  and  9  are  invalid;  and 
claim  10  is  valid  and  infringed,  in  so  far  as  the  evidence  shows  the 
end  walls  of  appellants'  device  to  be  substantially  darker  than  the  rest 
of  the  shield. 

As  to  the  Rextrew  patent  in  issue,  we  find  that  claims  1,  2,  and 
3,  comprising  as  they  do  the  folded  ends  to  form  the  side  walls,  with- 
out making  any  cut  or  notch  in  the  ends  of  the  blank,  are  not  infringed 
by  appelllants'  device,  which  does  not  have  its  ends  folded.  Claim  4, 
securing  to  the  patentee  the  feature  of  the  elastic  cord  and  hook  for 
holding  the  shades  in  place,  is  invalid.  Claims  5  and  6  include  as  an 
element  a  hook  or  pin  device  for  holding  the  shield  to  the  faces  of 
women  by  hooking  into  their  hair.  No  such  element  is  shown  in 
appellants'  device,  and  claims  5  and  6  are  thus  not  infringed.  Claims 
7  to  12,  inclusive,  are  those  which  were  awarded  to  Malcom  on  the 
interference,  and  are  thus  disposed  of. 

The  decree  of  the  District  Court  will  be  modified  in  accordance  with 
these  views,  and,  as  modified,  af&rmed ;  each  side  to  pay  one-half  the 
costs  of  this  court. 
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(249  Fed.  273) 

SMITH  Y.  GOVERNMENT  OF  CANAL  ZONB  et  aL 

SAME  y.  CORRIGAN  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  20,  lOia) 

Nos.  3209,  3150. 

L  Pbocess  ^=>119 — Skbvice — Witnesses. 

Where  a  litigant  came  from  Panama  into  the  Canal  Zone  for  the  ^le 
PDriM>se  of  being  present  in  court  at  the  hearing  of  a  motion  made  in  a 
case  brought  there  against  him,  and  to  testify  in  that  hearing  if  an  occa- 
sion for  his  doing  so  arose,  such  litigant  was  exempt  from  service  of 
Canal  Zone  process  while  in  attendance  upon  court  and  during  a  reason- 
able time  in  coming  and  going,  though  his  attendance  was  not  in  obedience 
to  process  commanding  it 

2.  Appearance  «=»9(2>— Jumsdiotion — AniassioN   or. 

That  defendant's  counsel  moved  to  set  aside  service  on  the  ground  that 
the  court  was  without  jurisdiction  of  the  subject-matter  of  the  suit  is 
not  an  admission  of  the  court's  jurisdiction  over  defendant's  person  or  a 
consent  to  the  exercise  of  it 

3.  ExTRADmoN  ^=»19 — ^Persons  EiXTBADrrED — Effect. 

In  view  of  Rev.  St.  9  5275  (Comp.  St  1916,  f  10121),  extradition  should 
not  be  used  as  a  means  for  obtaining  jurisdiction  of  the  person  of  the 
accused  for  dvil  proceedings,  where  defendant  was  extradited  from 
Panama  into  the  Canal  Zone  on  a  criminal  charge,  service  on  him  of  an 
order  commanding  him  to  appear  and  show  cause  why  he  should  not  be 
attached  for  contempt,  made  while  he  was  in  jail,  held  as  an  extradited 
prisoner,  furnishes  no  basis  for  an  adjudication  in  contempt 
4.  Appeal  and  Ebbob  ^=»485(2>— Supbbsedeas — Contempt  Pboceedings. 

Where,  under  Rev.  St  ||  1000,  1007  (Comp.  St  1916.  ||  1660,  1666),  a 
bond  superseding  a   decree  appealed  from   had  been  given,  the  trial 
court  Is  without  jurisdiction  to  enforce  obedi^ice  to  the  decree  by  con- 
tempt proceedings. 
&  Appeal  and  Ebbob  ♦=»492— Review — ^Wbit  of  Ebbob. 

Where,  in  violation  of  the  stay  or  supersedeas  of  a  decree  from  which 
an  appeal  had  been  previously  taken,  the  trial  court  attempted  to  en- 
force it  by  contempt  proceedings,  and  the  record  and  the  parties  were 
before  the  apx>ellate  court,  it  may  set  aside  the  judgment  or  order  in 
the  contempt  proceedings  as  an  attempt  to  enforce  a  decree  suspended, 
though  such  judgment  or  order  might  not  be  subject  to  review  on  writ  of 
error  as  attempted. 

Appeal  from  and  in  Error  to  the  District  Court  of  the  United  States 
for  the  Canal  Zone ;  William  H.  Jackson,  Judge. 

Suit  by  J.  A.  Corrigan  and  others  against  J.  Budd  Smith.  From  a 
decree  for  complainants,  defendant  appeals.  Reversed,  and  suit  dis- 
missed. Proceeding  by  the  Government  of  the  Canal  Zone,  on  rule 
of  J.  A.  Corrigan  and  others,  on  J.  Budd  Smith,  for  contempt  There 
was  a  judgment  punishing  defendant  for  contempt,  and  he  brings  er- 
ror.   Reversed. 

Felix  E.  Porter,  of  Ancon,  C.  Z.,  and  Edwin  T.  Merrick,  Philip 
Gensler,  Jr.,  and  Ralph  J.  Schwarz,  all  of  New  Orleans,  La.,  for  ap- 
pellant and  plaintiff  in  error. 

Theodore  C.  Hinckley  and  Stevens  Ganson,  both  of  Panama,  R,  P., 
for  appellees  and  defendants  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

^»For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indezen 
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WALKER,  Circuit  Judge.  By  an  appeal  and  by  a  writ  of  error  J. 
Budd  Smith  (who  will  be  referred  to  as  the  appellant)  presents  for 
review  two  judgments  or  decrees,  one  rendered  in  a  suit  brought 
against  him  by  J.  A.  Corrigan  and  others  (who  will  be  referred  to  as 
the  appellees),  and  the  other  in  proceedings  following  a  motion  made 
by  the  appellees  that  the  appellant  be  required  to  show  cause  why  he 
should  not  be  committed  for  contempt  for  an  alleged  violation  by  him 
of  a  temporary  writ  of  injunction  issued  in  the  first-mentioned  suit  at 
the  time  it  was  brought.  If  it  is  to  be  regarded  that  there  were  two 
cases,  instead  of  one,  they  are  so  related  as  to  make  it  convenient,  if 
not  necessary,  to  consider  them  together.  The  following  is  a  summary 
of  so  much  of  what  is  disclosed  as  needs  to  be  set  out : 

The  appellant  was  a  citizen  of  New  Jersey  and  had  his  domicile 
there,  but  for  the  greater  part  of  the  time  during  several  months 
prior  to  April  9,  1917,  he  was  a  temporary  resident  of  the  republic 
of  Panama,  being  there  as  the  business  representative  of  the  Benefi- 
cial Loan  Society,  which  had  its  principal  place  of  business  at  New- 
ark, N.  J.,  and  had  business  dealings  with  the  Continental  Banking  & 
Trust  Company;    the  latter  being  located  and  engaged  in  business 
in  the  city  of  Panama.     Early  in  February,   1917,  the  Continental 
Banking  &  Trust  Company  was  adjudged  bankrupt  by  a  Panama 
court,  which  appointed  a  temporary  receiver  of  its  property  and  as- 
sets ;  that  court  assuming  custody  and  jurisdiction  of  die  bankrupt's 
estate.    The  appellant  did  not  at  any  time  live  in  the  Canal  Zone,  or  en- 
gage in  business  or  own  property  there.    Some  time  prior  to  April  9, 
1917,  while  he  was  temporarily  in  the  Canal  Zone,  he  was  served  there 
with  process  in  a  suit  brought  by  one  Comet  against  him  in  the  dis- 
trict court  of  the  Canal  Zone.    Some  question  is  made  as  to  the  va- 
lidity of  that  service,  but  that  question  is  not  a  material  one  in  this 
case.    At  the  request  or  direction  of  his  counsel  in  that  case  the  appel- 
lant on  April  9,  1917,  went  from  Panama  into  the  Canal  Zone  to  be 
present  in  the  district  court  to  give  testimony,  if  necessary,  on  the 
hearing  of  a  motion  proposed  to  be  made  by  his  counsel  for  such  an 
allowance  of  time  for  taking  depositions  as  was  required  to  secure  the 
testimony  of  witnesses  living  in  the  United  States.    While  the  appel- 
lant was  in  the  office  of  the  clerk  of  the  district  court,  awaiting  the 
convening  of  the  court,  the  marshal  came  in  and  handed  to  him  the 
summons,  complaint,  and  a  restraining  order  or  temporary  injunction 
in  a  suit  brought  in  the  district  court  on  that  day  by  the  aK>ellees 
against  him.     That  suit  was  brought  by  the  appellees  in  behalf  of 
themselves  and  all  other  creditors  and  persons  interested  in  the  liq- 
uidation of  the  affairs  of  the  Continent^  Banking  &  Trust  Company 
who  may  wish  to  come  in  and  be  parties  to  the  suit,  the  complaint 
alleging  that  the  appellees  were  creditors  of  that  company,  and  pray- 
ing the  setting  aside  of  described  deeds  to  lands  in  Panama  made  to 
appellant  by  that  company  shortly  before  its  bankruptcy,  and  that 
the  appellant  be  restrained  and  enjoined  from  selling,  conve)ring,  or 
incumbering  the  lands  so  deeded  to  him.    The  temporary  injunction 
or  restraining  order  mentioned  enjoined  the  appellant  from  selling, 
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conveying,  transferring,  or  in  any  wise  incumbering  the  property  men- 
tioned in  the  deeds  described  in  the  complaint. 

Following  the  happening  of  the  incident  just  mentioned  the  appel- 
lant was  in  the  district  court  room  when  his  counsel  made  the  con- 
templated motion,  but  was  not  examined  as  a  witness,  the  motion  be- 
ing granted  by  the  court,  without  the  occasion  arising  for  adducing 
testimony  of  the  appellant.  On  April  18th  the  appellant  by  his  attor- 
ney filed  a  motion  to  dissolve  the  restraining  order.  The  motion 
stated  that  the  attorney  appeared  in  appellant's  behalf  for  the  pur- 
pose of  denying  the  jurisdiction  of  the  court,  and  the  grounds  stated 
raised  only  the  question  of  the  right  or  jurisdiction  of  the  court  to 
make  or  enforce  the  order  sought  to  be  dissolved,  and  submitted  no 
<luestion  going  to  the  merits  of  the  suit.  On  April  30th  following  the 
aK>ellant  by  the  same  attorney  moved  the  court  to  set  aside  the  above- 
mentioned  service  of  the  summons,  complaint,  and  restraining  order, 
on  the  ground  that  it  was  made  while  appellant  was  attending  court 
in  connection  with  the  case  of  Comet  against  him.  The  introductory 
words  of  that  motion  were : 

"Comes  now  the  above-named  defendant  by  Felix  B.  Porter,  his  attorney, 
and,  without  In  any  manner  waiving  the  jurisdiction  of  this  court,  moves  the 
<»urt,"  etc. 

After  hearing  evidence  on  the  motions  they  were  overruled  on  May 
10th.  The  evidence  adduced  proved  the  truth  of  the  ground  stated  in 
support  of  the  motion  to  set  aside  the  service.  That  the  court  did 
not  find  otherwise  is  shown  by  the  following  statement  made  by  the 
trial  judge  : 

**Mr.  Smith  came  Into  court  on  a  certain  matter  In  connection  with  the  Cor- 
net case.  He  came  voluntarily,  thinking  that  he  might  be  needed,  according 
to  the  testimony  of  his  counsel,  Mr.  Porter,  for  the  purpose  of  asking  for  a 
continuance  for  the  purpose  of  taking  depositions.  I  cannot  say  that  he  was 
liere  under  any  compulsion  or  restraint  or  here  by  reason  of  his  appearing  as  a 
party  litigant" 

On  May  21st  the  same  attorney  filed  an  answer  for  the  appellant,  the 
answer  expressly  stating  that  the  attorney  came — 

"without  In  any  manner  waiving  the  Jurisdiction  and  the  validity  of  service 
In  this  cause,  heretofore  denied." 

On  May  23d  the  court,  on  motion  of  appellees,  made  an  order  that 
appellant  on  May  26th  appear  and  show  cause  why  he  should  not  be 
attached  for  contempt  for  an  alleged  violation  by  him  of  the  above- 
mentioned  temporary  writ  of  injunction.  On  May  26th  the  marshal 
returned  this  order  "not  served" ;  the  return  stating  that : 

*The  defendant  J.  Budd  Smith  cannot  be  located  in  the  Canal  Zone." 

On  May  29th  the  case  against  the  appellant  was  called  for  trial  in 
the  district  court,  and  the  appellant's  attorney  then  stated  that  the 
appellant  was  a  resident  of  the  republic  of  Panama  and  moved  the 
court— 

"to  Issiie  an  order  of  exemption  of  the  said  Smith  from  the  service  of  any 
proeesg  or  from  arrest  while  coming  to,  departing  from,  or  in  attendance  upon 
this  court  for  the  purpose  of  the  trial  herein." 
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This  motion  was  denied,  an  exception  being  reserved.  What  the 
court  did  immediately  following  the  action  just  mentioned  is  shown 
by  the  following  statement  in  its  minutes  for  the  same  day : 

"And  on  motion  of  the  counsel  for  the  plaintlfFs  herein  the  case  Is  set 
for  trial  at  2  o'clock  this  afternoon,  whether  the  defendant  is  in  atten<laiice  or 
not.  And  the  defendant's  attorney  consents  under  protest  to  go  to  trial 
without  the  presence  of  the  defendant  Smith." 

At  the  time  appointed  and  without  the  appellant  being  present,  the 
trial  of  the  case  was  entered  upon,  resulting  in  the  rendition,  on 
May  29th,  of  a  decree  perpetuating  the  preliminary  injunction  issued 
when  the  suit  was  brought,  ordering  the  appellant  to  execute  to  the 
receiver  appointed  by  the  court  of  Panama  in  the  above-mentioned 
bankruptcy  proceeding  conveyances  to  the  lands  described  in  the 
deeds  which  the  complaint  prayed  to  have  annulled,  and  ordering 
the  appellant  to  account  to  such  receiver  for  all  rents,  issues  afld 
profits  of  the  properties  described  in  those  deeds.  On  July  31,  1917, 
the  appeal  by  appellant  from  that  decree  was  allowed  upon  his  giving 
bond,  approved  on  the  same  day  by  the  judge  of  the  district  court, 
with  the  condition : 

"That  if  the  said  J.  Budd  Smith  shall  prosecute  his  said  appeal  to  effect^ 
and  shall  answer  all  damages  and  costs  that  may  be  awarded  against  liim,  if 
he  fails  to  make  his  plea  good,  then  the  above  obligation  to  be  void;  other- 
wise, to  remain  in  tulh  force  and  virtue." 

On  June  21,  1917,  J.  A.  Corrigan,  one  of  the  appellees,  made  an 
affidavit  charging  the  commission  by  the  appellant  of  a  "misdemeanor 
of  contempt  of  court  as  defined  and  made  punishable  by  the  terms  and 
provisions  of  section  131,  paragraph  2,  of  the  Penal  Code  of  the 
Canal  Zone,"  the  affidavit  showing  that  the  charge  made  was  based 
upon  appellant's  alleged  disobedience  of  the  above-mentioned  tem- 
porary injunction  by  conveying  and  transferring  to  one  Wallace,  on 
May  11,  1917,  all  the  property  covered  by  the  deeds  mentioned  in 
the  complaint  in  that  suit.  On  the  same  day  the  court  issued  its  bench 
warrant  for  the  arrest  of  the  appellant  and  that  he  be  brought  before 
the  district  court  to  answer  the  charge  made  by  the  affidavit.  On 
June  23d  this  warrant  was  returned  not  served.  On  the  same  day 
an  alias  bench  warrant  was  issued.  On  the  application  made  to  public 
authorities  of  the  republic  of  Panama  for  the  extradition  of  the  ap- 
pellant to  answer  the  above-mentioned  criminal  charge  made  against 
him  in  the  Canal  Zone  his  extradition  was  ordered  by  a  Panama  court 
On  September  4, 1917,  while,  as  a  result  of  the  extradition  proceedings, 
the  appellant  was  in  jail  at  Ancon,  Canal  Zone,  he  was  for  the  first 
time  served  with  a  citation  to  show  cause  why  he  should  not  be 
attached  for  the  above  alleged  civil  contempt.  He  was  brought  before 
the  court  on  September  7th.  His  counsel  duly  made  the  objections 
that  the  court  was  without  jurisdiction  to  try  the  appellant  on  the 
charge  of  alleged  criminal  contempt  because  the  offense  charged  was 
a  misdemeanor,  the  exclusive  original  jurisdiction  of  which  was  in 
the  magistrate  court,  and  that  the  court  was  without  jurisdiction  to 
proceed  in  the  civil  contempt  case,  because  the  only  service  on  the 
appellant  of  the  citation  therein  was  made  while  he  was  an  extradited 
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prisoner- in  custody  of  the  Canal  Zone  police,  in  a  Canal  Zone  jail, 
under  color  of  extradition  from  the  republic  of  Panama.  The  dis- 
trict attorney,  who  was  present,  made  it  known  to  the  court  that  a 
trial  of  the  appellant  for  the  criminal  offense  for  which  he  was  ex- 
tradited was  not  insisted  upon,  and  suggested  that: 

**The  prosecution  of  the  government  case  must  wait  upon  your  honor's  ac- 
tioQ  upon  the  civil  case." 

Thereupon  the  court  overruled  the  objections  made  to  the  trial  of 
the  civil  contempt  proceedings,  and  entered  upon  a  hearing,  which  re- 
sulted in  the  making  on  September  12.  1917,  of  an  order  which,  after 
setting  out  findings  made  by  the  court,  one  to  the  effect  that  the  ap- 
pellant did,  under  date  of  May  11,  1917,  transfer  and  convey  to  one 
Theodore  Wallace  the  specific  properties  that  the  court's  restraining 
order  had  directed  him  not  to  convey,  sell,  or  incumber,  and  another 
that  the  instrument  of  transfer  showed  that  the  consideration  therefor 
was  the  sum  of  $30,050,  adjudged  the  appellant  to  be  guilty  of  a  con- 
tempt of  the  court,  and  ordered  that  he — 

^te  committed  to  a  jail  In  the  division  of  Balboa,  Canal  Zone,  there  to  remain 
charged  with  said  contempt  of  this  court  until  he  pay  the  said  sum  of  $80,050 
into  this  court  for  the  use  of  the  plaintiffs,  and  others  lawfully  entitled  there- 
to, or  mitll  released  by  due  process  of  law,  and  that  a  warrant  for  said  com- 
mitment Issue  directed  to  the  marshal  of  the  Canal  Zone  or  to  any  of  Ids  depu- 
tlee  or  to  any  police  officer  of  the  Canal  Zone  to  execute." 

It  was  disclosed  that  the  appellant  claimed  that  the  attacked  deeds 
to  lands  in  Panama  were  not  made  to  him  for  his  own  use,  but  for  the 
benefit  of  the  corporation  he  represented,  which,  long  before  the  Con- 
tinental Banking  &  Trust  Company  was  adjudged  bankrupt,  had 
made  large  loans  to  that  company,  which,  at  the  time  such  loans  were 
made,  ineffectually  undertook  to  secure  them  by  depositing  with  an- 
other bank  in  Panama,  for  the  lender's  benefit,  the  deeds  to  the  bor- 
rower conveying  the  lands  which,  shortly  prior  to  the  bankruptcy, 
were  conveyed  by  the  borrower  to  the  appellant. 

[1,2]  That  the  appellant,  unless  he  had  in  some  way  waived  or 
lost  that  right,  was  entitled  to  have  set  aside  the  service  upon  him  of 
process  in  the  suit  brought  against  him  by  the  appellees,  made  under 
th^  circumstances  above  narrated,  is  a  proposition  which  the  authori- 
ties do  not  leave  open  to  doubt.  On  the  advice  of  his  counsel  he  came 
from  Panama,  where  he  resided,  into  the  Canal  Zone,  for  the  sole 
purpose  of  being  present  in  court  at  the  hearing  of  a  motion  made  in 
a  case  brought  there  against  him,  and  to  testify  in  that  hearing  if 
an  occasion  for  his  doing  so  arose.  It  fairly  appears  that  his  counsel 
anticipated,  and  not  without  reason,  that,  to  support  the  motion  pro- 
posed to  be  made,  it  niight  be  required  to  adduce  testimony  which  the 
appellant  could  give.  The  appellant  as  a  witness  coming  from  an- 
other jurisdiction  was  exempt  from  the  service  of  Canal  Zone  process 
while  in  attendance  upon  court,  and  during  a  reasonable  time  in 
coming  and  going,  though  his  attendance  on  the  occasion  in  question 
was  not  in  obedience  to  process  commanding  it.  The  reasons  sup- 
porting the  rule  stated  are  sufficiently  disclosed  in  the  opinions  render- 
ed in  the  following  cases :  Stewart  v.  Ramsay,  242  U.  S.  128,  37  Sup. 
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Ct.  44,  61  L.  Ed.  192 ;  Feister  v.  Hulick  (D.  C.)  228  Fed.  821 ;  Central 
Ry.  Signal  Co.  v.  Jackson  (D.  C.)  238  Fed.  625 ;  Stratton  v.  Hughes 
(D.  C.)  211  Fed.  557;  Kinne  v.  Lant  (C.  C.)  68  Fed.  436. 

The  case  before  us  aptly  illustrates  how  a  nonobservance  of  the 
rule  may  lead  to  the  result  of  a  contested  claim  being  tried  in  the  ab- 
sence of  the  party  against  whom  it  was  made,  when  possibly  that 
party  might  reasonably  have  anticipated  being  successful  in  the  suit  if 
present  in  person  at  the  trial  of  it,  but  was  kept  away  by  the  re- 
fusal of  the  court  which  was  to  pass  on  his  rights  to  prevent  his  at- 
tendance subjecting  him  to  more  expense  and  hardship  than  the  loss 
of  the  suit  would  entail.  The  action  taken  in  the  case  by  appellant's 
counsel  in  his  behalf  before  the  making  of  the  motion  to  set  aside  the 
service  raised  only  questions  as  to  the  court  having  jurisdiction  of  the 
subject-matter  of  the  suit.  No  decision  by  the  court  of  any  question 
going  to  the  merits  of  the  suit  was  sought.  The  appellant's  admission 
of  the  court's  jurisdiction,  or  consent  to  the  exercise  of  it,  is  not  to 
be  inferred  or  implied  from  a  previous  explicit  denial  of  its  jurisdic- 
tion, though  such  denial  was  based  upon  grounds  other  than  the  one 
stated  in  the  motion  to  set  aside  the  service  of  the  process.  A  denial 
of  jurisdiction  is  not  to  be  given  effect  as  an  admission  of  it.  Big 
Vein  Coal  Co.  v.  Read,  229  U.  S.  31,  33  Sup.  Ct.  694,  57  L.  Ed.  1053; 
Pugh  V.  Loisel,  219  Fed.  417,  135  C.  C.  A.  221. 

The  court  erred  in  overruling  the  motion  to  set  aside  the  service  of 
process  upon  the  appellant.  It  did  not  acquire  jurisdiction  of  the  ap- 
pellant's person  as  a  result  of  his  counsel,  in  his  absence  and  under 
protest,  taking  part  in  the  subsequent  proceedings  for  the  purpose  of 
preventing  the  rendition  of  a  judgment  which  the  court  was  without 
jurisdiction  to  render.  As  that  judgment  must  be  reversed  because 
of  the  court's  lack  of  jurisdiction  of  the  person  against  whom  it  was 
rendered,  it  is  not  necessary  to  decide  whether,  if  the  process  had  not 
been  subject  to  be  set  aside,  the  court  would  have  had  jurisdiction  of 
the  subject-matter  of  the  suit,  the  object  of  which  was  to  subject  land 
in  Panama,  held  by  a  resident  of  Panama,  to  the  payment  of  debts, 
alleged  to  be  owing  to  the  appellees  and  others  by  a  corporation  lo- 
cated in  Panama,  which,  prior  to  the  institution  of  the  suit,  had  been 
adjudged  bankrupt  by  a  court  of  Panama,  which  had  assumed  control 
of  the  bankrupt's  estate  and  was  engaged  in  the  administration  of  it. 

[3]  The  judgment  rendered  in  the  contempt  proceeding  is  not 
sustainable,  even  if  the  appellant  was  subject  to  be  punished  for  dis- 
obeying an  order  which  was  never  made  effective  by  a  valid  service  of 
process.  The  only  service  upon  him  of  the  order  commanding  him 
to  appear  and  show  cause  why  he  should  not  be  attached  for  contempt 
was  made  while  he  was  in  jail,  held  as  an  extradited  prisoner.  It 
seems  that  this  was  not  permissible  because  of  the  court's  lack  of 
right  to  exercise  jurisdiction  of  the  appellant  for  any  purpose  other 
than  the  one  for  which  he  was  delivered  by  the  Panama  authorities, 
unless  the  exercise  of  jurisdiction  is  based  upon  something  happen- 
ing after  the  extradition.  United  States  v.  Rauscher,  119  U.  S.  407, 
422,  7  Sup.  Ct.  234,  30  L.  Ed.  425 ;  In  re  Reinitz  (C.  C.)  39  Fed. 
204,  4  L.  R.  A.  236;   In  re  Baruch  (C.  C.)  41  Fed.  472;   Collins  v. 
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Johnston,  237  U.  S.  502,  35  Sup.  Ct.  649,  59  L.  Ed.  1071 ;  U.  S.  R. 
S.  §  5275  (Comp.  St  1916,  §  10121). 

However  this  may  be,  certainly  a  court  should  not  allow  itself  to  be 
made  the  instrument  of  perverting  the  process  of  extradition  to  serve 
the  purposes  of  a  private  litigant  who  was  instrumental  in  having 
that  process  resorted  to  with  the  object  of  having  the  extradited  person 
subjected  to  a  civil  liability,  instead  of  being  tried  for  the  crime  with 
which  he  was  charged.  It  is  fairly  to  be  inferred  from  circumstances 
disclosed  that,  if  the  procuring  of  the  extradition  was  accompanied 
by  a  purpose  to  try  the  appellant  on  the  criminal  charge  on  which  he 
was  extradited,  that  purpose  was  a  very  secondary  one  and  was 
subordinated  to  the  controlling  one  of  getting  the  appellant  into  the 
Canal  Zone,  so  that  civil  process  for  an  alleged  contempt  of  court 
might  be  served  upon  him  and  a  hearing  on  that  charge  had.  It 
was  not  until  after  it  had  become  apparent  that  service  could  not  be 
made  of  the  court's  order  to  show  cause  that  one  of  the  appellees, 
at  whose  instance  that  order  was  procured,  made  the  affidavit  which 
was  the  beginning  of  the  criminal  proceeding  against  the  appellant. 
That  criminal  charge  was  made  the  means  of  effecting  the  appellant's 
extradition.  When,  as  a  result  of  the  extradition,  the  opportunity  was 
aflforded  of  trying  the  appellant  on  that  charge,  the  public  official 
whose  duty  it  was  to  prosecute  it,  instead  of  manifesting  a  desire  to 
avail  himself  of  that  opportunity,  actively  co-operated  with  the  coun- 
sel for  the  appellees  in  the  effort  to  have  the  court  give  precedence 
to  a  civil  case  brought  against  the  appellant  before  the  criminal  pro- 
ceeding was  instituted — service  of  process  in  the  civil  case  having 
been  made  while  appellant  was  held  in  custody  to  answer  the  criminal 
charge — and  volunteered  the  suggestion  to  the  court  that  the  criminal 
case  must  wait  upon  the  court's  action  in  the  civil  one.  To  say  the 
least,  there  was  the  appearance  of  the  process  of  extradition  being 
permitted  to  be  made  use  of,  not  for  the  ostensible  public  purpose 
which  could  justify  the  resort  to  it,  but  to  afford  to  private  litigants 
the  opportunity  of  securing  the  enforcement  against  the  appellant  of 
an  asserted  civil  liability. 

[4]  The  judgment  rendered  in  the  contempt  proceeding  was,  in 
necessary  effect,  an  attempt  to  coerce  the  appellant  to  do  what  he  was 
commanded  to  do  by  a  judgment  or  decree  which  had  been  supersed- 
ed, and  was  not  then  subject  to  be  enforced  by  the  trial  court.  The 
bond  given  and  approved  on  the  allowance  of  the  appellant's  appeal 
from  3ie  decree  rendered  on  May  29th  was  made  and  approved  with- 
in such  time  and  was  so  conditioned  as  to  effect  a  stay  or  supersedeas 
of  that  decree,  service  of  the  citation  on  that  appeal  having  been  made 
on  the  day  the  appeal  was  allowed.  R.  S.  U.  S.  §§  1000,  1007  (Comp. 
St.  1916,  §§  1660,  1666).  By  the  terms  of  that  superseded  decree  it 
perpetuated  the  preliminary  injunction  issued  when  the  suit  was 
brought,  ordered  the  appellant  to  convey  the  lands  described  in  the 
deeds  which  the  complaint  in  the  czlse  prayed  to  be  annulled,  and  or- 
dered him  to  account  for  all  rents,  issues  and  profits  of  the  properties 
described  in  those  deeds.  By  the  decree  rendered  in  the  contempt 
proceedings  there  was  what  amounted  to  an  ascertainment  by  the  court 
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that  the  sum  of  $30,050  was  what  the  appellant  was  chargeable  with 
because  of  his  conveying  the  lands  in  question,  and  what  he  ivas  re- 
quired to  pay  to  satisfy  the  superseded  decree,  and  it  was  ordered  that 
the  appellant  be  committed  to  jail,  there  to  remain  until  he  pay  the 
said  sum  as  he  was  ordered  to  do.  We  are  of  opinion  that  the  court 
was  without  power  so  to  coerce  obedience  to  a  decree  which  had  ceased 
to  be  enforceable  by  it. 

[5]  As  above  indicated,  the  record  before  us  discloses  that  at  the 
instance  of  the  appellees  the  court  in  the  contempt  proceedings  made 
an  order  having  the  effect  of  a  violation  of  the  stay  or  supersedeas 
of  a  decree  previously  appealed  to  this  court  and  undisposed  of  by 
it  at  the  time  such  order  was  made.  Though  that  order  or  judgment, 
considered  as  one  made  in  an  independent  suit  or  proceeding,  may 
not  be  subject  to  be  reviewed  on  a  writ  of  error  (In  re  Chetwood,  165 
U.  S.  443,  462,  17  Sup.  Ct.  385,  41  L.  Ed.  782),  yet,  the  record  and 
the  parties  being  before  us,  it  is  subject  to  be  set  aside  by  this  court 
because  of  its  having  the  effect  of  an  attempted  enforcement  of  a  de- 
cree not  subject  to  be  enforced  by  the  trid  court  while  the  case  in 
which  it  was  rendered  was  pending  in  this  court  on  a  suspensive  ap- 
peal.   Stockton  V.  Bishop,  2  How.  74,  11  L.  Ed.  184. 

In  view  of  conclusions  above  stated,  it  is  not  necessary  to  pass  on 
the  suggestion  that  if,  in  the  circumstances  existing  when  the  con- 
tempt proceeding  was  heard,  the  appellant  had  been  subject  to  be  pun- 
ished for  a  contempt  of  court,  it  was  only  in  the  criminal  case  which 
was  not  prosecuted.  See  Gompers  v.  Bucks  Stove  &  Range  Co.,  221 
U.  S.  418, 449,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.)  874. 

Because  of  errors  pointed  out,  each  of  the  judgments  presented  for 
review  is  reversed,  and  the  suit  and  the  proceeding  in  which,  respec- 
tively, those  judgments  were  rendered  are  dismissed. 

Reversed. 


(249  Fed.  280) 

CHICAGO  &  A.  R.  CO.  v.  ALLEN. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    November  26,  1917.    Rehearing 
Denied  January  22,  1918.) 

No.  2535. 

1.  Courts   ^=»37 — Jurisdiction   of   Federal   Courts — ^Action   under   Em- 

ployers' I^ABiLiTT  Act. 

Whether  a  federal  court  has  Jurisdiction  of  an  action  by  a  railroad 
employ^  for  an  Injury  received  In  the  course  of  his  employment,  as  one 
arising  under  Employers*  Liability  Act  April  22,  1908,  e  149,  35  Stat  65 
(Comp.  St.  1916,  §§  8657-8665),  depends  upon  whether  the  employ^  at  the 
time  of  his  Injury  was  engaged  In  interstate  transportation,  or  In  wort: 
so  closely  related  to  It  as  to  be  practically  a  part  of  It,  and  this  Is  a 
question  of  fact.  Jurisdiction  cannot  be  conferred  on  the  court  by  a 
stipulation  or  admission  by  defendant  that  plaintiff  was  so  engaged,  ir- 
respective of  the  facts. 

2.  Appeal  and  Error  «=»1178(6)— Circuit  Court  of  Apfeal&—Bbyixw — Ju- 

risdiction. 

A  general  verdict,  returned  on  trial  of  an  action  which  was  without  re- 
versible error,  may  be  permitted  to  stand  pending  an  Inquiry  and  de- 
termination by  the  trial  court  on  the  question  of  Its  Jurisdiction. 

^5»For  other  cases  see  same  topic  A  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  IndezM 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Action  at  law  by  James  Allen  against  the  Chicago  &  Alton  Railroad 
Company.  Judgment  for  plaintiflF,  and  defendant  brings  error.  Re- 
versed, with  directions. 

Edward  W.  Everett,  of  Chicago,  111.,  for  plaintiff  in  error. 
George  C.  Otto,  of  Chicago,  111.,  for  defendant  in  error. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge.  Plaintiff  in  error,  herein  called  the  de- 
fendant, attacks  the  jurisdiction  of  the  federal  court.  It  asserts  that 
defendant  in  error,  herein  called  the  plaintiff,  was  not  engaged  in  in- 
terstate commerce  at  the  time  he  received  his  injury,  and,  no  other 
ground  of  federal  court  jurisdiction  appearing,  the  action  should  have 
been  dismissed.  The  facts  in  respect  to  the  character  of  plaintiff's 
employment  are  disclosed,  in  part,  by  a  stipulation,  which  is  as  follows : 

"It  is  stlpalated  by  and  between  the  parties  to  the  above-entitled  cause 
•  •  •  that  prior  to  and  on  the  25th  day  of  September,  A.  D.  1912,  and  at 
the  time  plaintiff  claimB  to  have  been  injured,  the  defendant  owned,  was  pos- 
sessed of,  and  was  operating  a  railroad  and  railroad  shops,  railroad  cars,  loco- 
motlTe  engines,  and  rolUng  stock,  tools,  appliances,  machinery,  and  con- 
Teniences,  and  in  connection  therewith  was  during  all  said  time  engaged  in 
intrastate  and  interstate  commerce,  and  that  said  plaintiff  was,  at  the  time  he 
claims  to  have  been  injured,  in  the  employ  of  said  defendant,  and  as  such  em- 
ploy6  at  the  time  he  claims  to  have  been  injured  was  engaged  in  working  on  or 
about  and  repairing  an  engine  which  belonged  to  defendant,  which  engine 
prior  to  the  time  plaintiff  claims  to  have  been  injured  had  for  a  long  time 
been  used  l^  it  indiscriminately  in  both  interstate  and  intrastate  commerce, 
and  which  engine  was  at  the  time  plaintiff  claims  to  have  been  injured  in- 
tended by  said  defendant  to  be  used  thereafter  in  interstate  and  intrastate 
commerce  as  occasion  might  require,  and  which  engine  was  shortly  after  the 
time  plaintiff  claims  to  have  been  injured  used  by  said  defendant  in  both  in- 
terstate and  intrastate  commerce." 

Defendant  also  showed  that  the  engine  was  taken  to  the  shops  on  the 
8th  day  of  July,  and  was  removed  on  the  28th  day  of  September ;  that 
the  repairs  consisted  of  a  general  overhauling  of  the  engine.  Defend- 
ant offered  to  show  that  the  engine  was  hauled  from  Springfield  to 
Bloomington  as  a  dead  engine  on  July  2,  1912 ;  that  it  lay  in  the  yards 
at  Bloomington  for  six  days,  when  it  was  taken  to  the  shops  for  gen- 
eral and  extended  repairs,  and  remained  in  the  shops  until  September 
28th,  when  it  was  ready  for  use ;  that  prior  to  June  23,  1912,  it  had 
been  used  in  drawing  a  local  passenger  train  within  the  state  of  Illinois 
and  not  beyond ;  that  after  September  28th,  and  on  October  2d,  it  was 
put  in  use  at  Taluca  drawing  a  local  passenger  train,  which  did  not 
originate  in  or  go  beyond  the  state  of  Illinois.  The  court  refused  to 
receive  such  testimony,  on  the  ground  that  defendant  was  bound  by 
a  letter  corroborating  a  statement  made,  in  open  court,  prior  to  the 
date  of  the  stipulation,  the  contents  of  which  letter  were : 

"Pursuant  to  conversation  had  before  Judge  Carpenter  recently,  we  agree 
that  when  this  case  is  tried  we  will  admit  in  open  court  tliat  Allen,  when  in- 
jured, was  engaged  in  interstate  commerce,  and  that  his  rights  to  recover 
Against  the  defendant  and  its  liabiUties  to  him  are  controlled  exclusively  by 
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the  federal  Employers'  Liability  Act  In  other  words,  we  will  make  no  con- 
tention that,  when  injured,  he  was  engaged  in  merely  intrastate  commerce 
employment." 

Plaintiff  early  sought  a  bill  of  discovery,  and  the  statement  in  open 
court  and  the  letter  referred  to  came  as  a  result  of  plaintiflfs  en- 
deavors to  obtain  such  discovery. 

[1]  Upon  this  record,  we  are  confronted  by  the  question:  Did  the 
court  have  jurisdiction  of  the  case?  It  is  elementary  that  the  facts 
showing  the  jurisdiction  of  the  federal  court  must  affirmatively  ap- 
pear. The  party  who  attacks  the  court's  jurisdiction  is  not  required 
to  establish  the  negative.  If  the  record  fails  to  show  the  necessary 
jurisdictional  facts,  the  action  must  be  dismissed.  It  is  also  ele- 
mentary that  a  federal  court  does  not  acquire  jurisdiction  by  consent 
of  parties.  Nor  will  a  stipulation  as  to  facts,  which  are  not  **the 
facts  in  the  case,"  control.  True,  these  facts  may  be  established 
by  stipulation,  as  well  as  by  admissions,  or  by  any  other  comi>etent 
testimony.  But  it  is  the  facts,  and  not  conclusions,  upon  which  juris- 
diction must  depend. 

The  offer  of  the  letter  written  prior  to  the  stipulation  was  not  ac- 
cepted by  the  plaintiff,  but  was  rejected  by  him,  with  a  full  apprecia- 
tion of  the  applicability  of  these  rules.  While  we  might  well  conclude 
that  the  offer  of  tUe  letter  had  no  bearing  in  the  present  case,  because 
never  accepted,  and  because  the  agreement  of  the  parties  was  imme- 
diately thereafter  merged  into  the  written  stipulation,  we  are  also 
required  to  reject  it,  if  the  record  shows  the  plaintiff  was  in  fact  not 
engaged  in  interstate  commerce  at  the  time  he  received  his  injuries. 
Ignoring  the  significance  of  the  rejected  testimony  offered  by  the  de- 
fendant, and  confining  our  attention  entirely  to  the  stipulation,  we 
find  therefrom  that  defendant  was  a  carrier  engaged  in  interstate  com- 
merce, and  plaintiff  was  its  employe  at  the  time  he  received  the  in- 
jury. The  controverted  issue  for  determination  then  is;  Does  the 
testimony  show  plaintiff  to  have  been  engaged  in  interstate  commerce 
at  the  time  he  was  repairing  the  engine  and  was  hurt? 

The  true  test  of  employment  in  such  commerce  in  the  sense  intend- 
ed is:  Was  the  employe  at  the  time  of  the  injury  engaged  in  inter- 
state transportation  or  in  work  so  closely  related  to  it  as  to  be  prac- 
tically a  part  of  it?  Shanks  v.  Del.,  L.  &  W.  R.  R.  Co.,  239  U.  S. 
556,  558,  36  Sup.  Ct.  188,  60  L.  Ed.  436,  U  R.  A.  1915C,  797;  C, 
B.  &  Q.  R.  R.  V.  Harrington,  241  U.  S.  177,  36  Sup.  Ct.  517,  60  L. 
Ed.  941.  What  is  ''interstate  transportation  or  work  so  closely  re- 
lated to  it  as  to  be  practically  a  part  of  it,"  has  been  the  subject  of 
inquiry  in  many  cases.  See  Pederson  v.  Del.,  L.  &  W.  R.  R.,  229 
U.  S.  146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153; 
111.  Cent.  R.  R.  v.  Behrens,  233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed. 
1051,  Ann.  Cas.  1914C,  163;  Del,  L.  &  W.  R.  R.  v.  Yurkonis,  238 
U.  S.  439,  35  Sup.  Ct.  902,  59  U  Ed.  1397;  Shanks  v.  Del.,  L.  & 
W.  R.  R.  Co.,  239  U.  S.  556,  36  Sup.  Ct.  188,  60  L.  Ed.  436,  L.  R. 
A.  1916C,  797;  Seaboard  Air  Line  Co.  v.  Koennecke,  239  U.  S.  352, 
36  Sup.  Ct.  126,  60  L.  Ed.  324 ;  C,  B.  &  Q.  R.  R.  v.  Harrington,  241 
U.  S.  177,  36  Sup.  Ct.  517,  60  L.  Ed.  941;   L.  &  N.  R.  R.  Co.  v. 
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Parker,  242  U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed.  119;  111.  Cent.  R. 
R.  V.  Peery,  242  U.  S.  292,  37  Sup.  Ct  122,  61  L.  Ed.  309;  Erie  R. 
R,  V.  Welsh,  242  U.  S.  303,  37  Sup.  Ct.  116,  61  L.  Ed.  319;  M.  & 
St.  L.  R.  R.  V.  Nash,  242  U.  S.  619,  37  Sup.  Ct.  239,  61  L.  Ed.  531 ; 
M.  &  St.  L.  R.  R.  V.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170,  61  L. 
Ed.  358;  N.  Y.  Cent.  R.  R.  v.  White,  243  U.  S.  188,  37  Sup.  Ct.  247, 
61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629;  Raymond 
V.  C,  M.  &  St.  P.  R.  R.,  243  U.  S.  43,  37  Sup.  Ct.  268,  61  L.  Ed.  583. 
Defendant  asserts  confidently  that  the  facts  in  this  case  are  gov- 
erned by  the  decision  in  the  case  of  M.  &  St.  L.  R.  R.  v.  Winters, 
242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358;  while  plaintiff,  with 
equal  confidence,  relies  upon  Pedersen  v.  Del.,  L.  &  W.  R.  R.,  229  U.  S. 
146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153.  In  the 
case  of  M.  &  St  L.  R.  R.  v.  Winters,  supra,  the  court  said : 

**The  plaintiff  was  makinfi^  repairs  upon  an  engine.  This  engine  'bad  been 
used  in  tbe  bauling  of  frelgbt  trains  over  defendant's  line,  •  ♦  ♦  wblch 
freight  trains  bauled  botb  intrastate  and  interstate  commerce,  and  •  •  • 
it  was  so  used  after  the  plaintiff's  injury.*  Tbe  last  time  before  tbe  injury 
on  which  the  engine  was  used  was  on  October  18th,  when  it  pulled  a  freight 
train  into  Marshalltown,  and  it  was  used  again  on  October  2l8t,  after  tbe  acci- 
dent, to  pull  a  freight  train  out  fron^  the  same  place.  That  is  all  that  we 
have,  and  is  not  sufficient  to  bring  tbe  case  under  the  act  This  Is  not  like  the 
matter  of  repairs  upon  a  road  permanently  devoted  to  commerce  among  tbe 
states.  An  engine  as  such  is  not  permanently  devoted  to  any  kind  of  traffic, 
and  it  does  not  appear  that  this  engine  was  destined  especially  to  anything 
nH>re  definite  than  such  business  as  it  might  be  needed  for.  It  was  not  inter- 
mpted  in  an  interstate  haul  to  be  repaired  and  go  on.  It  simply  had  finished 
some  interstate  business  and  bad  not  yet  begun  upon  any  other.  Its  next 
work,  so  far  as  appears,  might  be  interstate  or  confined  to  Iowa,  as  it  should 
happen.  At  the  moment  it  was  not  engaged  in  either.  Its  character  as  an 
instrument  of  commerce  depended  on  its  employment  at  tbe  time,  not  upon 
remote  probabilities  or  upon  accidental  later  events." 

We  see  no  escape  from  the  language  of  this  decision.  It  clearly 
fits  the  case  in  hand,  irrespective  of  defendant's  testimony  supplement- 
ing the  stipulation  or  defendant's  offered  but  rejected  testimony.  We 
are  convinced  that  the  necessary  jurisdictional  facts  not  only  do  not 
appear,  but  a  situation  is  disclosed  showing  affirmatively  that  plaintiff 
was  not  engaged  in  interstate  commerce  at  3ie  time  of  the  injury.  The 
rule  may  be,  and  doubtless  is,  hard  to  apply  in  all  cases,  and  unfor- 
tunate results  attend  its  misapplication ;  but  we  are  not  permitted  to 
digress  therefrom  because  of  that  fact.  It  must  be  obvious  to  all 
who  have  studied  this  question  that  the  difficulty  lies,  not  in  the  rule, 
but  in  the  facts  which  in  many  cases  make  the  solution  of  the  question 
extremely  difficult. 

The  case  of  Pedersen  v.  Del.,  L.  &  W.  R.  R.,  supra,  is  distinguished 
by  the  language  of  the  foregoing  opinion.  In  that  case  Pedersen,  an 
ironworker,  was  employed  by  the  carrier  in  "alteration  and  re- 
pair" of  some  of  its  bridges  and  tracks  in  New  Jersey,  and  at  the 
time  of  the  injury  was  engaged  with  another  employe  in  carrying,  from 
a  tool  car  to  the  bridge,  some  bolts  which  were  to  be  used  that  night 
in  repairing  the  bridge ;  the  repair  consisting  of  removing  an  existing 
girder  and  inserting  a  new  one.  W^ile  so  carrying  the  bolts  or  rivets, 
plaintiff  was  injured  by  a  passing  interstate  train.     The  bridge  was 
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used  in  interstate  and  intrastate  commerce.  A  bridge,  unlike  the  en- 
gine in  the  instant  case,  is  permanently  devoted  to  interstate  traffic, 
and,  while  used  in  connection  with  intrastate  commerce,  it  does  not 
thereby  lose  its  character  as  an  instrumentality  of  interstate  commerce. 
An  engine  might  be  used  as  an  instrumentality  of  intrastate  commerce, 
or  it  might  be  used  as  an  instrumentality  of  interstate  commerce.  The 
basic  difference  between  the  engine  and  the  bridge  as  instnmients  of 
commerce  lies  in  the  fact  that  the  bridge  at  all  times  is  an  instrument 
in  interstate  commerce,  while  the  engine  may  not  be  an  instrument  of 
interstate  commerce.  In  fact,  we  conclude  from  the  record  now  before 
us  that,  at  the  time  plaintiff  received  his  injuries,  the  engine  was  not 
an  instrument  of  interstate  commerce. 

It  should  be  borne  in  mind  that  in  all  these  cases  the  party  claim- 
ing the  federal  court  has  jurisdiction  carries  the  burden  of  proving" 
the  facts  which  alone  confer  jurisdiction.  Unless  the  stipulation  af- 
firmatively discloses  the  existence  of  these  facts,  the  action  must  be  dis- 
missed. If  the  testimony  received  on  the  trial  in  this  case,  supplement- 
ing the  stipulation,  and  which  showed  the  engine  was  taken  to  the 
shop  for  a  general  overhauling  on  July  8th,  and  there  remained  until 
September  28th,  be  considered,  the  conclusion  we  draw  from  the  facts 
appearing  in  the  stipulation  is  greatly  strengthened. 

We  find  nothing  in  the  record  to  support  plaintiff's  claim  that  de- 
fendant should  be  estopped  from  questioning  the  court's  jurisdiction. 
The  letter  and  the  offer  made  in  open  court  before  the  stipulation 
was  signed  were  rejected  by  plaintiff,  who  sought  and  secured  the 
above-quoted  stipulation.  Moreover,  this  court  cannot  accept  any 
offer,  stipulation,  or  admission  made  to  confer  jurisdiction  when  the 
real  facts  dispute  the  offer,  stipulation,  or  admission.  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.  62,  24  Sup.  Ct.  598,  48  L.  Ed.  870; 
Thomas  v.  Board  of  Trustees,  195  U.  S.  207,  25  Sup.  Ct.  24,  49  L. 
Ed.  160;  United  States  Envelope  Co.  v.  Trans.  Co.  (D.  C.)  229  Fed. 
579. 

Plaintiff  contends,  however,  that  the  evidence  showing  the  date  the 
engine  went  to  and  came  from  the  shops,  as  well  as  the  nature  of  the 
repair  work  done  upon  it,  came  from  the  lips  of  a  witness  who  was 
not  qualified  to  speak,  and  he  further  contends  that  he  was  misled  by 
the  letter  and  offer,  heretofore  referred  to,  and  that,  if  given  the  op- 
portunity, he  will  prove  that  the  engine  upon  which  plaintiff  was 
working  at  the  time  he  received  his  injuries  was  an  instrument  of 
interstate  commerce.  Under  the  circumstances  of  this  case,  and  par- 
ticularly in  view  of  the  claim,  seriously  and  confidently  made,  by  coun- 
sel for  plaintiff,  that,  if  given  an  opportunity  to  establish  the  facts 
necessary  to  confer  jurisdiction  upon  the  court,  he  will  be  able  to  do 
so,  we  feel  justified  in  reversing  the  judgment,  with  directions  to  the 
trial  court  to  permit  both  parties  to  offer  all  the  competent  evidence 
they  may  produce  bearing  upon  this  issue. 

[2]  It  does  not  follow,  however,  that  a  new  trial  upon  all  issues 
should  be  granted.  Whether  the  verdict  will  stand  pending  the  in- 
quiry by  the  trial  court  into  the  facts  bearing  upon  this  issue  depends 
upon  the  absence  of  other  reversible  error  on  the  trial  of  this  case. 
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Grand  Trunk  Western  R.  R.  v.  Reddick,  160  Fed.  898,  88  C.  C.  A.  80; 
Parker-Washington  Co.  v.  Cramer,  201  Fed.  878,  120  C.  C.  A.  216; 
Alexandria  Paper  Co.  v.  C,  C,  C.  &  St.  U  R.  R.,  246  Fed.  122,  158 
C.  C.  A.  348,  decided  by  this  court  in  this  term  and  session. 

Did  the  court,  assuming  it  had  jurisdiction  of  the  action,  conmiit 
error  on  the  trial?  Defendant's  coimsel  complains  because  of  the 
instructions  of  the  court,  one  of  which  reads  as  follows : 

**The  court  instructs  you  that  It  was  the  duty  of  the  defendant  to  provide  for 
Uie  plaintiiT  a  safe  place  in  which  to  work ;  and  the  plaintiff  did  not  assume 
the  risk  of  some  one  on  those  premises,  in  the  employ  of  the  defendant,  push- 
ing a  piece  of  metal  weighing  from  25  to  70  pounds  over  the  side  of  the  pit." 

The  criticism  of  the  italicized  words  is  based  on  the  assumption  that 
the  court  instructed  the  jury  that : 

''An  employ^  is  not  held  to  assume  the  risk  of  a  negligent  act  of  a  fellow 
fierrant." 

The  learned  trial  judge  was,  of  course,  speaking  only  in  reference 
to  the  facts  in  the  instant  case.  So  limited  and  so  restricted,  we  think 
the  court  was  not  in  error  in  charging  the  jury  as  a  matter  of  law 
that  plaintiff  did  not  assume  the  risk  arising  out  of  the  particular  neg- 
ligence of  defendant's  employe,  relied  on  in  this  case. 

Other  criticisms  of  the  instructions  are  made,  but  for  want  of  a 
proper  exception  they  cannot  be  considered. 

Complaint  is  also  made  because  the  verdict  is  excessive.  The  trial 
judge  was  in  a  far  better  position  than  are  we  to  weigh  the  testimony 
in  this  regard  and  to  pass  upon  the  credibility  of  the  witnesses.  If 
plaintilFs  injuries  extended  to  the  back  and  the  spinal  column,  and 
he  was  totally  incapacitated  for  the  period  testified  to  by  him,  we 
would  not  be  justified  in  declaring  the  award  excessive.  The  judge, 
who  heard  and  saw  the  witnesses,  reduced  the  verdict  by  a  substan- 
tial sum.    We  cannot  say  that  the  verdict  as  reduced  is  excessive. 

Judgment  is  reversed,  with  directions  to  the  trial  court  to  grant  to 
the  parties  a  trial  by  jury,  unless  the  jury  be  waived,  upon  this  single 
issue,  Was  plaintiff  engaged  in  interstate  commerce  at  the  time  he  re- 
ceived his  injuries?  and  to  dismiss  the  action  without  prejudice,  at 
plaintiff's  costs,  if  it  be  found  that  plaintiff  was  not  engaged  in  inter- 
state commerce  at  the  time  he  received  his  injuries,  and  to  enter  judg- 
ment upon  the  verdict  in  case  this  issue  be  determined  in  the  affirm- 
ative. 


(249  iVd.  285) 

COWEN  CO.  Y.  HOrCK  MFG.  CO.,  Inc. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  16,  1918.) 

No.  112. 

1.  Evidence  «=»90— Bubdbn  of  Pboop. 

The  burden  of  proof  in  any  proceeding  lies  on  that  party  against  whom 
Judgment  would  be  given  if  no  evidence  at  all  were  produced  on  either 
side,  and  is  determined  by  the  pleadings. 
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2.  Pleading  ^=»370— "Issues" — ^Natuee  of. 

An  issue  is  a  single  certain  and  material  point  arising  out  of  the  alle- 
gations of  tlie  parties,  and  sliould  generally  be  made  up  of  an  affirmative 
and  a  negative. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Issue.] 

3.  Evidence  ^=^94 — Burden  or  Proof — Burden  of  Evidence. 

The  burden  of  proof,  as  fixed  by  an  examination  of  the  pleadings,  doee 
not  change,  although  during  the  progress  of  the  trial  the  burden  of  goin^ 
forward  with  the  evidence  to  rebut  a  prima  fade  case  may  shift 

4.  Trial  ^=»146 — Withdrawal  of  Juror — Amendment  .of  Pleading. 

Where  defendant  totally  abandoned  the  answer  served,  and  relied  on 
an  entirely  different  defense  orally  stated  at  trial,  the  court,  would  hare 
been  Justified  in  withdrawing  a  Juror  and  compelling  an  amendment,  in 
order  that  defendant  might  plead  according  to  the  statement  orally  made 
and  in  a  maimer  technically  justi^S^ing  the  proof  offered. 

6.  Evidence  ^=:»90 — Oral  Statement  op  Defense — Burden  of  Proof. 

Where  defendant  abandoned  the  answer  served,  and  relied  on  an  «i- 
tirely  different  defense  orally  stated,  the  case  must  be  treated  as  if  the 
defense  relied  on  had  been  regularly  pleaded,  in  determining  which  party 
had  the  burden  of  proof. 

G.  Contracts  ^=:»247 — Modification — Burden  of  Proof. 

In  an  action  on  contract,  where, defendant  at  trial  set  up  a  new  and 
separate  agreement  alleged  to  have  been  orally  made,  and  to  have  modi- 
fled  the  original  contract,  instead  of  the  denial  pleaded  in  the  answer, 
the  burden  of  proving  the  oral  agreement  was  on  defendant,  and  diarges 
that  such  burden  never  shifted,  and  that  the  burden  of  proving  the  original 
contract  was  on  plaintiff,  were  erroneous  and  misleading. 

Ward,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Cowen  Company  ag^ainst  the  Houck  Manufacturing 
Company,  Incorporated.  Plaintiff  brought  error  to  judgment  on  a 
verdict  for  much  less  than  was  sued  for.  Reversed,  and  new  trial 
ordered. 

Plaintiff  here  and  below  sued  to  recover  the  asserted  cost  and  value  of 
doing  certain  advertising  for  defendant.  The  complaint  set  forth  what  plain- 
tiff had  expended  on  said  advertising,  averred  that  defendant  had  agreed  to 
pay  the  same,  plus  16  per  cent.,  and  demanded  Judgment  accordingly.  The 
answer  was  a  general  denial,  coupled  with  a  separate  defense  (so  called) 
that  the  amount  agreed  to  be  paid  for  "the  alleged  services  and  oUigations*^ 
was  some  $2,000  less  than  the  amount  demanded  in  the  complaint  A  bill  of 
particulars  was  furnished,  by  which  it  appeared  that  plaintiff*s  claim  was 
made  up  of  a  number  of  separately  rendered  bills,  each  covering  some  definite 
and  separable  piece  of  advertising,  and  all  prepared  on  the  basis  of  cost  plus 
15  per  cent. 

At  the  trial  plaintiff  proved  a  written  agreement,  dated  September  1,  1W5, 
by  which  defendant  employed  plaintiff  to  do  what  advertising  was  ordered  on 
the  basis  aforesaid,  viz.,  cost,  plus  15  per  cent ;  but  nothing  therein  contained 
prevented  a  new  or  special  contract  being  thereafter  made  for  some  particular 
job  or  Jobs.  Thereupon  defendant  admitted  in  open  court  liability  on  all  the 
bills  or  statements  aforesaid,  except  two,  one  of  which  plaintiff  withdrew. 
As  to  the  remaining  and  largest  bill,  covering  more  than  one-half  of  the  amount 
sued  for,  defendant  offered  to  prove,  was  permitted  so  to  do,  and  did  prove 
(to  the  Jury's  satisfaction)  a  new  and  separate  agreement,  orally  made  in  De- 
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cember,  1915,  by  which  the  particular  Job  covered  by  the  large  bill  was  to  be 
done  at  a  fixed  price,  which  was  about  $2,000  less  than  cost  plus  15  per  cent 
This  defense  was  not  stated  nor  suggested  In  the  answer.  Before  the  case 
went  to  the  Jury  plaintilt  requested  the  following  charge:  "The  burden  of 
proving  modification  of  the  original  contract  is  on  the  defendant" — and  the 
court  declined  so  to  charge. 

After  some  deliberation  the  Jurors  returned  and  asked  further  Instructions 
as  to  the  burden  of  proof,  whereupon  the  court  said:  "The  burden  of  proof  is 
upon  the  plaintiff  to  establish  its  contract,  and  to  establish  further  that  this 
work  was  done  pursuant  to  the  contract  of  September  1st."  Plaintiff  then  made 
the  following  request  by  its  counsel:  "I  ask  your  honor  to  add  to  that  charge 
that  if  the  defendant  relies  upon  a  separate  contract,  then  the  burden  is 
upon  the  defendant  to  prove  that  separate  contract" — to  which  the  court  re- 
plied: "The  burden  never  shifts.  The  burden  remains  on  the  plaintiff  through 
tbe  case,  because  the  plaintiff  brings  the  lawsuit."  To  these  refusals  to  charge, 
and  to  the  charge  as  made,  plaintifT  duly  excepted,  and  as  the  verdict  proved 
that  the  Jury  had  necessarily  found  that  the  separate  and  special  December 
contract  was  made  as  sworn  to  by  defendant  (but  not  pleaded),  this  writ  was 
taken  by  plaintiff  to  the  resulting  Judgment  No  alleged  error  other  than  that 
covered  by  the  foregoing  is  thought  to  require  mention. 

S.  Michael  Cohen,  of  New  York  City,  for  plaintiff  in  error. 
John  T.  Smith,  of  New  York  City  (Henry  F.  Herbermann,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 


HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2]  It 
cannot  be  doubted  that  what  determines  the  position  of  the  burden  of 
proof  is  the  answer  to  the  question,  "Who  has  the  affirmative  of  the 
issue?"  But  to  reconcile  all  the  rulings  made  after  admitting  this 
principle  would  be  quite  impossible.  An  issue  is  "a  single,  certain, 
and  material  point,  arising  out  of  the  alle^tions  of  the  parties,  and 
generally  should  be  made  up  by  an  affirmative  and  negative."  Simon- 
ton  V.  Winter,  5  Pet.  148,  8  L.  Ed.  75.  Allegations  are  usually  made 
in  written  pleadit^gs ;  therefore  the  affirmative  of  the  issue  is  normally 
determined  by  inspection  of  the  pleadings. 

The  rule  (in  language  taken  from  Stephens'  Digest  of  Evidence) 
is  frequently  stated  thus: 

"The  burden  of  proof  in  any  proceeding  lies  on  that  party  against  whom 
Judgment  would  be  given,  if  no  evidence  at  all  were  produced  on  either  side; 
regard  being  had  to  any  presumption  which  may  appear  upon  the  pleadings." 
John  Turrs  Sons  v.  WUliams,  etc.,  Co.,  136  App.  Div.  710,  121  N.  Y.  Supp.  478. 

It  sometimes  happens  that  a  positive  defense  may  properly  be 
introduced  under  a  general  denial,  in  which  case  the  burden  of  proof 
is  still  upon  the  plaintiff,  because  that  burden  is  determined  by  the 
pleadings,  and  not  the  condition  of  the  evidence.  Adams  v.  Pease, 
113  111.  App.  361.  An  excellent  statement  of  the  general  rule  and 
its  application  is  found  in  Small  v.  Clewley,  62  Me.  155,  16  Am.  Rep. 
410. 

[3]  Distinctions  have  been  drawn  between  the  burden  of  proof, 
and  the  burden  of  evidence — i.  e.,  the  duty  of  producing  countervail- 
ing testimony  (see  Chamberlayne's  Evidence,  §  930  et  seq.) ;  but,  when 
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the  burden  of  proof  is  fixed  by  examination  of  the  pleadings,  it  does 
not  change,  for,  as  was  said  in  Heinemann  v.  Heard,  62  N.  Y.  455 : 

"During  the  progress  of  the  trial  It  often  happens  that  a  party  gives  evi- 
dence tending  to  establish  his  allegation,  sufficient  it  may  be  to  establish  it 
prima  facie,  and 'it  is  sometimes  said  the  burden  of  proof  is  then  shifted.  All 
that  is  meant  hy  this  is  that  there  is  a  necessity  of  evidence  to  answer  the 
prima  facie  case,  or  it  will  prevail ;  but  the  burden  of  maintaining  the  affirma- 
tive of  the  issue  involved  in  the  action  is  upon  the  party  alleging  tlie  fact 
which  constitutes  the  issue,  and  this  burden  remains  throughout  the  trial." 

It  was  this  rule,  or  rather  this  familiar  Jiatement  of  it,  which  sug- 
gested the  quoted  remark  of  the  lower  court,  though  it  was  somewhat 
inaccurate  to  say  that  the  burden  of  proof  was  upon  the  plaintiff  be- 
cause the  plaintiff  brought  the  suit.  It  is  generally  true  that  the 
pleadings  leave  the  affirmative  of  the  issue  on  the  plaintiff,  and 
that  in  the  absence  of  any  evidence  the  plaintiff  must  suffer  defeat; 
but  any  plea  of  the  nature  of  confession  and  avoidance  as  plainly  puts 
the  burden  upon  the  defendant. 

[4]  The  faulty  statement  of  rule  just  mentioned  would  be  a  mat- 
ter of  no  importance,  but  the  difficulty  with  this  case  is  that  the 
pleadings  of  the  parties  are  wholly  irresponsive  to  the  issues  ac- 
tually made.  The  case  was  not  tried  on  the  pleadings  as  written 
and  served,  but  upon  what  amounted  to  oral  pleadings  made  short- 
ly after  the  trial  began,  and  upon  the  very  proper  insistence  of  the 
trial  court  that  the  issue  be  simplified.  Totally  abandoning  the  an- 
swer served,  the  defendant  confessed  that  it  was  liable,  and  liable  up- 
on the  contract  of  September  1,  1915,  for  everything  except  one  bill 
or  item,  and  there  was  nothing  in  the  nature  of  the  charge  set  forth 
in  that  item,  which  in  the  nature  of  things  took  it  out  of  the  Septem- 
ber contract;  therefore  defendant  undertook  to  prove  the  December 
contract.  The  trial  court  would  have  been  justified  in  withdra\ving 
a  juror,  and  compelling  an  amendment  in  order  that  defendant  might 
plead  according  to  its  statement  in  open  court,  and  in  a  manner  tech- 
nically justifying  the  proof  it  proceeded  to  offer. 

[5,8]  The  contract  of  September  1st  in  its  language  covered  all 
advertising,  and  it  was  incumbent  upon  defendant  to  allege  as  well 
as  prove  that  one  particular  bill  had  been  contracted  outside  of  that 
agreement.  If  the  written  pleading  had  justified  the  course  of 
trial,  the  issue  would  have  been  plain;  i.  e.,  defendant  admitted 
or  confessed  the  force  and  effect  of  the  contract  of  September  1st, 
but  alleged  an  exception  thereto.  This  was  done  by  what  we  call  an 
oral  pleading,  i.  e.,  allegations  by  word  of  mouth,  and  such  allegations 
framed  the  issue.  Upon  such  an  issue  the  affirmative,  and  therefore  the 
burden  of  proof,  was  upon  defendant ;  and  this  was  the  only  issue  that 
finally  went  to  the  jury. 

Laxity  of  pleading  and  carelessness  in  detail  cannot  be  used  to  either 
vary  the  rule  or  escape  its  operation.  The  case  must  be  treated  on  this 
record  as  if  the  pleading  had  been  regular.  It  is  settled  that  the  burden 
is  on  him  who  alleges  any  modification  of  the  contract  in  suit.  Denney 
V.  Stout,  59  Neb.  731,  82  N.  W.  18;  Appeal  of  Kenney  (Pa.)  12  AtL 
589;  Anderson  v.  English,  121  Ala.  272,  25  South.  748.  And  see 
Banewur  v.  Levenson,  171  Mass.  at  page  12,  50  N.  E.  10.    In  this  case 
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defendant  finally  alleged,  not  a  modification,  but  a  new  and  separate 
agreement.    The  burden  was  plainly  on  defendant. 
Judgment  reversed,  with  costs,  and  new  trial  ordered. 

WARD,  Circuit  Judge  (dissenting).  If  the  jury  were  mystified  about 
Ae  burden  of  proof,  the  plaintiff  was  the  cause  of  it.  It  asked  the 
court  to  charge  that  "the  burden  of  proving  the  modification  of  the 
original  contract  is  on  the  defendant;  they  alleged  it;  we  do  not." 
The  defect  of  this  request  was  that  it  assumed,  as  I  think  the  court 
does,  that  the  defendant  offered  to  modify  the  contract  sued  on. 
Modification  implies  admission,  with  some  change;  but  the  defend- 
ant did  not  confess  that  the  services  were  rendered  under  the  Septem- 
ber contract,  and  avpid  that  by  new  matter.  It  did  not  offer  to  modify 
that  contract,  but,  on  the  contrary,  denied  that  it  applied  to  the  serv- 
ices in  question  at  all.  The  plaintiff  sued  upon  what  at  common  law 
were  the  common  counts  in  general  assumpsit ;  i.  e.,  without  specifying 
the  special  contract.  Use  of  the  common  counts  is  quite  consistent 
with  the  requirements  of  section  481,  N.  Y.  Code  of  Civil  Procedure. 
Moffet  V.  Sackett,  18  N.  Y.  522;  Fulton  v.  Ins.  Co.,  4  Misc.  Rep.  76, 
23  N.  Y.  Supp.  598.  It  had  a  right  to  proceed  in  general  assumpsit, 
because  the  special  contract  had  been  fully  performed  by  it  and  nothing 
remained  to  be  done,  except  payment  by  the  defendant.  The  special 
contract  merely  regulated  the  price.  Dermott  v.  Jones,  2  Wall.  1,  17 
L.  Ed.  762;   Dubois  v.  Canal  Co.,  4  AVend.  (N.  Y.)  285. 

The  answer  contained  a  general  denial,  and  also  set  up  as  a  sepa- 
rate defense  that  the  plaintiff  was  entitled  to  be  paid  for  its  services 
only  the  sum  of  $4,048.82,  which  the  defendant  tendered  before  suit 
brought  and  the  plaintiff  refused  to  receive.  This  was  not  a  defense 
at  all,  and  is  to  be  entirely  disregarded  as  such.  It  was  an  admission 
of  liability  and  allegation  of  tender,  affecting  only  the  question  of 
costs  and  interest  (section  733,  Code  of  Civil  Procedure),  if  proper- 
ly perfected  (section  732).  Therefore  the  cause  was  properly  disposed 
of  by  the  trial  court  upon  the  issue  made  by  the  defendant's  general 
denial,  which  left  the  burden  on  the  plaintiff  to  prove  how  much,  if 
anything,  the  defendant  owed.  There  was  certainly  no  duty  upon  the 
defendant  to  prove  this.  The  opinion  of  the  court  admits  that  the 
September  contract  did  not  prevent  the  parties  from  making  other 
and  different  contracts.  Therefore  it  was  entirely  competent  for  the 
defendant  to  show  that  those  services  were  not  rendered  under  the 
September  contract,   but   under  another  and  different  contract. 

Suppose  that  the  plaintiff  had  sued  to  recover  only  the  services 
rendered  in  connection  with  the  December  order ;  would  the  defend- 
ant have  been  obliged  to  plead  as  a  defense  that  the  services  were 
rendered  under  a  different  contract  or  be  remediless?  And,  if  not 
pleaded  as  a  defense,  could  the  court  have  refused  to  let  the  defend- 
ant cross-examine  the  plaintiff's  witnesses  on  this  point  in  the  plain- 
tiff's case  ?  I  think  the  defendant  could  show  under  its  general  denial 
alone  by  cross-examination  of  the  plaintiff's  witnesses  in  the  plaintiff's 
case,  as  well  as  by  its  own  witnesses  in  its  own  case,  that  the  services 
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were  rendered  under  a  different  contract,  without  in  any  way  relieving 
the  plaintiff  of  the  burden  that  lay  upon  it  throughout  oi  proving  what 
amount,  if  any,  it  was  entitled  to  recover. 


(249  Fed.  290) 

AMERICAN  DRUGGISTS*    SYNDICATE   v.   CONTINENTAL   SPEOIALTr 
CO.  OF  BALTIMORE,  MD.,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16>  1918.) 

No.  108. 

Saxes  ^=»24 — CJonstbuction — Option. 

A  written  contract,  as  modified  by  defendant's  acceptance,  relating  to 
the  sale  by  defendant  of  an  ointment  manufactured  by  plaintiff,  held 
merely  to  give  defendant  an  option  for  the  purchase  of  the  formula  for 
the  ointment,  and  not  to  constitute  a  binding  agreement  for  its  purchase. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  the  Continental  Specialty  Company  of  Baltimore,  Md., 
Incorporated,  against  the  American  Druggists'  Syndicate.  There  was 
a  judgment  for  plaintiff,  and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

Writ  of  error  from  a  Judgment  for  $45,05ai7.  The  Jurisdiction  of  the  Dis- 
trict Court  depended  upon  diverse  citizenship.  The  action  was  upon  a  con- 
tract alleged  to  have  been  entered  into  on  the  1st  day  of  April,  1913,  by 
which  the  defendant  agreed  to  purchase  the  plaintilTs  formula  for  a  certain 
product  known  as  "the  Continental  Ointment,"  together  with  the  right  to 
use  the  plaintifTs  name  in  connection  therewith,  for  the  sum  of  $50,000.  The 
complaint  further  alleged  that  the  contract  also  required  the  defendant  to 
carry  a  stock  of  the  products  of  the  plaintiff  at  its  various  depots  and  to  pay 
the  defendant  20  cents  a  pound  for  the  product;  that  the  contract  was  to 
last  for  a  period  of  two  years,  within  which  the  defendant  should  have  the 
right  to  discontinue  the  sale,  and  at  the  end  of  that  two  years  was  to  declare 
its  purpose  to  purchase  the  formula  in  question ;  that  the  plaintiff  was  read>' 
and  willing  to  perform  the  conditions  on  its  part,  but  that  the  defendant 
neglected  to  push  the  sale  of  the  products,  to  carry  the  stock  as  far  as 
possible,  and  to  pay  the  purchase  price  of  $50,000,  to  the  damage  of  the 
plaintiff  of  $50,000. 

Upon  the  trial  it  appeared  that  the  plaintiff,  a  Baltimore  corporation,  was 
the  manufacturer  of  a  certain  ointment  under  a  secret  formula,  which  it 
made  at  Dayton,  Ohio,  and  in  advertising  which  It  had  spent  approximately 
$50,000.  In  the  early  part  of  1913,  one  Savage,  representing  the  plaintiff,  liad 
an  interview  with  one  Goddard,  representing  the  defendant,  looking  toward 
an  agreement  by  which  the  defendant  should  become  the  selling  agent  of  the 
plaintiff,  and  after  which  an  extensive  correspondence  ensued  between  the 
parties.  This  correspondence  is  conceded  by  both  sides  to  be  the  basis  of 
the  parties'  rights,  and  upon  Its  Introduction  the  court  dismissed  the  Jury 
upon  motion  of  both  sides  for  a  verdict,  and  eventually,  after  due  consideration, 
directed  a  verdict  for  the  plaintiff  for  $45,000,  the  difference  between  the  pur- 
chase price  of  the  formula,  and  what  the  plaintiff  had  been  able  to  procure 
upon  its  sale,  had  with  notice  to  the  defendant  The  correspondence  begins  on 
February  18,  1913,  by  a  letter  from  the  plaintiff  to  the  defendant,  making  a 
proposal  in  many  respects  like  that  in  the  letter  of  April  1,  1913,  upon  wliich 
the  plaintiff  relies  to  establish  the  contract    The  chief  variation,  for  the  pur- 
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poses  of  tlUs  case,  between  that  letter  and  the  letter  of  April  1,  1913,  is  in  the 
following  paragraph: 

''It  will  be  understood  and  agreed  that  at  any  time  during  the  period  of 
flye  years  you  are  to  have  the  sole  and  exdusive  right  to  purchase  the  good 
will  and  business  of  this  company,  including  its  trade-mark  and  formula  for 
preparing  Its  products,  and  for  which  you  are  to  pay  the  sum  of  fifty  thousand 
iI.'jCOOO.OO)  dollars  in  cash  within  five  years  from  the  date  of  this  agreement." 
The  defendant  replied  on  February  21,  191»,  saying  that  it  would  under- 
take no  responsibility  whatever  so  far  as  guaranteeing  results  were  concerned, 
and  on  February  28,  1913,  the  plaintlflf  again  replied,  substantially  restating 
the  terms  of  its  proposal.  To  this  letter  the  defendant  replied  on  March  4, 
1913,  tliat  the  arrangement  outlined  in  that  letter  was  satisfactory,  and  added: 
**You  can  either  consider  this  letter  a  formal  acceptance  of  your  proposal  as 
outlined  in  your  conmiunlcatlon  of  February  28,  or  you  can  prepare  a  contract 
embodying  the  provisions  of  that  letter  and  send  it  on  for  signature."  A 
delay  ensued,  owing  to  the  necessity  of  the  plaintlflTs  procuring  the  consent  of 
its  stockholders,  and  a  notice  was  issued  to  the  stockholders,  calling  a  si)e- 
dal  meeting  for  March  27,  to  consider  a  proposal  "to  give  an  option"  to  the 
defendant  for  the  sale  of  the  corporate  assets.  After  some  more  correspond- 
ence the  plaintiff  wrote  to  the  defendant  on  April  1,  1913,  a  letter  of  which 
the  following  is  a  copy: 

"AprU  1,  1913. 
"Mr.  C.  H.  Goddard,  Secretary,  American  Druggists*   Syndicate,  Borden 
and  Van  Alst  Aves.,  Long  Island  City,  N.  Y. — ^Dear  Sir:     As  requested,  we 
herewith  submit  for  your  consideration  and  acceptance  a  condensed  agree- 
ment for  the  operations  between  this  company  and  your  syndicate. 

**It  is  agreed:  That  the  Continental  Specialty  Company,  as  also  the  Ameri- 
can Druggists*  Syndicate,  shall  each  contribute,  to  be  sold  for  their  mutual 
benefit  and  profit,  all  stock  either  of  them  have  on  hand  of  the  products  of 
the  Continental  Specialty  Company,  including  all  such  that  may  be  in  the 
hands  of  their  distributing  depots,  or  that  may  be  now  held  on  consignment 
by  dealers,  also  Including  all  printed  matter  consisting  of  circulars,  i>osters, 
cut-outs,  electrotypes,  etc.  That  the  said  products  so  combined  shall  be 
sold  by  the  American  Druggists*  Syndicate  at  the  regular  trade  prices  to  be 
agreed  upon,  and  the  net  amount  received  from  such  sales  shall  be  equally 
divided  between  the  syndicate  and  the  company,  the  amounts  to  be  paid  to 
each  the  month  following  the  sale  thereof.  That  the  Continental  Specialty 
Company  shall  continue  the  manufacture  of  its  products  under  its  formula  for 
the  purpose  of  supplying  the  same  to  the  American  Druggists'  Syndicate  as 
and  when  required  at  twenty  (20c)  cents  per  pound  net  in  bulk,  payable  the 
5th  of  the  month  following  the  purchase. 

''The  American  Druggists*  Syndicate  agrees:  To  carry  a  stock  of  the  pre- 
pared products  as  manufactured  by  the  Continental  Specialty  Company  at 
its  various  distributing  depots,  and  also  as  far  as  possible  with  the  druggists 
connected  with  its  syndicate.  That  it  will  use  due  diligence  in  pushing  the 
sale  of  the  said  products  to  the  trade  generally  by  advertising,  soliciting,  and 
by  their  travelers  and  otherwise.  That  the  prices  which  have  been  in  vogue 
by  the  company  to  the  wholesale  trade  for  those  products  will  not  be  reduced 
unless  by  mutual  consent  in  writing.  That  the  net  amount  paid  by  the 
syndicate  to  the  company  each  month  for  the  ointment  furnished  In  bulk  at 
twenty  (20c)  cents  per  pound  (less  fifteen  [157c]  per  cent,  to  cover  the  expense 
and  cost  of  manufacturing)  shall  be  applied  as  a  credit  towards  the  payment 
of  the  fifty  thousand  ($50,000.00)  dollars  to  be  paid  to  the  company,  provided 
the  same  is  paid  within  five  years  from  this  date.  That  upon  the  syndicate 
completing  its  payment  of  fifty  thousand  ($50,000.00)  dollars  to  the  company  as 
above  it  shall  at  once  obtain  the  trade-mark,  formula  for  preparing  the  prod- 
ucts, and  the  sole  right  to  use  the  company's  name. 

"If  at  the  expiration  of  two  years  from  this  date  the  syndicate  should 
desire  to  discontinue  this  sales  agreement.  It  can  exercise  that  right  by  giving 
the  company  thirty  days*  previous  written  notice,  and  thereupon  returning  to 
the  company  or  paying  for  any  unsold  products  that  they  or  their  depots  may 
then  have  on  hand  that  were  furnished  by  the  company  free  of  cost,  and  all 


Digitized  by  VjOOQIC 


300  161  C.  C.  A,  BBPORTB 

money  that  may  have  been  credited  the  syndicate  from  the  proceeds  from  ma* 
terlal  furnished  in  bulk,  which  would  have  been  a  credit  had  the  sjmdicate  ex- 
ercised the  right  of  purchase,  shall  be  held  by  the  company  as  compensatingr 
damages. 

"If  at  the  expiration  of  two  years  from  April  1,  1913,  the  syndicate  should 
desire  to  continue  the  agreement  with  the  company,  the  syndicate  agrees  in 
that  event  to  purchase  from  the  company  for  the  remaining  three  years  Con- 
tinental Ointment  in  amounts  of  not  less  than  five  thousand  ($5,000.00)  dol- 
lars annually,  the  amounts  to  be  paid  for  the  month  following  the  purchase^ 
and  the  amount  so  received  by  the  company,  less  fifteen  per  cent,  to  cover 
expense  and  cost  of  manufacturing,  shall  be  credited  to  the  syndicate  on  ac- 
count of  the  fifty  thousand  ($50,000.00)  dollars  purchase  price  as  agreed, 
and  to  be  paid  within  five  years  from  April  1,  1913. 

"Awaiting  your  confirmation  of  the  above,  and  directions  for  shipping  tbe 
stock  and  material  we  have  on  hand,  we  beg  to  officially  confirm  the  above^ 
agreement. 

"Yours  very  truly,  Continental  Specialty  Company, 

"Clarence  Cottman,  President. 

"F.  A.  Savage,  Treasurer." 

To  this  the  defendant  answered  by  a  letter  of  which  the  only  material 
I)ortlon  is  as  follows:  "We  have  received  your  consolidated  letter  covering  our 
proposal,  and  there  is  but  one  objection  that  we  have  to  make  to  It,  and 
that  is  the  paragraph  which  stipulates  that  we  shall  buy  at  least  $5,000  wortli 
a  year  after  the  second  year.  We  are  willing,  however,  to  waive  even  this, 
provided  it  is  distinctly  and  positively  understood  with  your  people  that  we 
are  not  sanguine  of  making  a  success  of  the  sale  of  the  ointment"  To  whic^ 
the  plaintiff  replied  on  April  14th,  so  far  as  is  material,  as  follows:  "We  are 
prepared  to  withdraw  the  stipulation  put  forward,  that  you  are  to  buy  at  least 
$5,000  worth  per  annum  after  the  second  year,  leaving  the  amount  that  you 
are  to  purchase  entirely  with  you  to  decide.  We  might  suggest,  however,  that 
should,  after  two  years,  the  sales  prove  such  as  we  mutually  hope  and  expect, 
you  will  then  commence  the  payment  to  us  of  a  substantial  amount  each  year 
on  account  of  the  purchase  price.  We  are  perfectly  willing  to  leave  to  your 
good  judgment  the  amount  you  are~to  pay  us  annually  on  account  of  the 
$50,000.00  to  be  paid  us  within  five  years  from  AprU  1,  1913." 

The  defendant  made  some  unsuccessful  efforts,  whose  good  faith  the  plain- 
tiff challenges,  to  sell  the  ointment  during  the  two  succeeding  years,  and  on 
April  1,  1913,  wrote  the  plaintiff  a  letter  notifying  them  that  they  desired  to 
discontinue  the  sales  agreement  This  letter  presumptively  reached  the  plain- 
tiff on  April  2,  1915,  and  Is  the  breach  laid  In  the  complaint  The  court  held 
that  the  notice  of  Ajpril  1st  was  not  in  season,  as  under  the  contract  l^t 
should  have  been  given  thirty  days  before  the  expiration  of  two  years, 
which  would  be  on  or  before  March  2,  1915.  The  defendant  on  this  api>eal 
contends  that  there  was  no  absolute  contract  to  purchase  the  formula  for 
$50,000,  but  only  an  option;  and,  second,  that  within  the  terms  of  the 
contract  a  notice  given  at  the  expiration  of  the  two  years  would  be  sufiicient 

Tomlinson,  Coxe  &  Tomlinson,  of  New  York  City  Qohn  C.  Tomlin- 
son,  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Miller  &  Auchincloss,  of  New  York  City  (Albert  C.  Ritchie  and 
Stuart  S.  Janney,  both  of  Baltimore,  Md.,  of  counsel),  for  defendant 
in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  The  letter  of  April  1,  1913,  was  written  in  response  to  the 
suggestion  of  the  defendant  in  its  letter  of  March  4th  that  the  plain- 
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tiff  might  treat  its  own  letter  of  February,  28th  as  the  contract  be- 
tween the  parties,  or  that  it  might  prepare  a  contract  embodying  those 
provisions  and  send  it  for  signature.  The  plaintiff  adopted  the  sec- 
ond alternative,  and  the  letter  of  April  1st  begins  with  the  statement 
that  it  is  submitting  "a  condensed  agreement."  We  therefore  incline 
to  hold  that  the  parties  intended  the  letter  of  April  1st  to  take  up 
all  the  prior  n^otiations  and  to  be  the  basis  of  their  mutual  rights. 
This  is  the  position  of  the  plaintiff  itself,  and  since  in  our  judgment 
the  result  is  no  different,  whether  or  not  we  consider  the  earlier  cor- 
respondence, we  shall  assume  that  the  letter  of  April  1,  1913,  was  in- 
tended to  be  the  final  embodiment  of  the  negotiations,  without  mak- 
ing any  decision  upon  that  question. 

We  cannot  find  in  that  letter  any  express  undertaking  to  purchase 
the  formula,  and  the  first  question  resolves  itself,  therefore,  into  wheth- 
er, from  reading  the  document  as  a  whole,  it  becomes  apparent  that 
the  defendants  agreed  to  purchase  the  formula  if  they  did  not  repudi- 
ate the  contract  within  two  years,  or  whether  the  purpose  was  to  give 
the  defendant  an  option  at  any  time  within  five  years  for  that  pur- 
chase at  the  price  of  $50,000.  The  contract  starts  with  provisions 
for  the  sale  of  the  stock  of  products  which  either  party  has  on  hand 
anjnvhere.  These  the  defendant  agrees  to  sell  at  regular  trade  prices 
to  be  agreed  on,  the  amounts  to  be  divided  equally  between  the  two 
parties.  So  far  the  contract  cannot  be  held  to  be  material  to  this  con- 
troversy. For  the  future,  the  plaintiff  was  to  continue  to  manufac- 
ture its  product  and  supply  it  to  the  defendant  at  20  cents  a  pound, 
which  the  defendant  should  pay  on  the  5th  of  the  month  following 
the  purchase.  The  defendant  agreed  to  carry  a  stock  of  these  prod- 
ucts at  its  various  depots  and  elsewhere,  and  to  use  due  diligence  in 
pushing  their  sale  at  prices  which  had  theretofore  been  made  current 
by  the  plaintiff  itself.  These  are  the  only  express  obligations  which 
the  defendant  assumed  in  the  contract.  The  rest  is  to  be  drawn  from 
inference.  Continuing,  the  contract  then  provided  that  the  amount 
paid  by  the  defendant  each  month,  less  15  per  cent,  for  manufacture, 
should  be  applied  as  a  credit  "towards  the  payment  of  the  $50,000 
to  be  paid  to  the  company" — i.  e.,  the  plaintiff — "provided  the  same 
is  paid  within  five  years  from  this  date,"  and  that  the  defendant 
upon  completing  its  payments  should  obtain  the  trade-mark,  the  form- 
ula, and  right  to  use  the  plaintiff's  name. 

Here  the  engagements  of  the  parties  cease,  for  the  remaining  two 
paragraphs,  about  which  much  of  the  controversy  has  turned,  relate 
only  to  provisions  for  its  continuance  or  termination.  Now  it  seems 
to  us  that  the  contract  up  to  this  point  did  no  more  than,  in  case  the 
defendant  chose,  while  the  contract  endured,  to  purchase  the  formula, 
to  give  it  the  privilege  of  crediting  upon  the  purchase  price  17  cents 
a  pound  for  all  the  ointment  which  it  had  theretofore  purchased,  but 
that  it  did  not  commit  the  defendant  to  a  purchase  without  an  ac- 
ceptance of  the  option.  Indeed,  we  think  that  there  can  be  no  rea- 
sonable argument  to  the  contrary,  unless  the  remaining  paragraphs 
are  considered.  Therefore  the  question  turns  upon  the  effect  of  the 
two  subsequent  paragraphs,  which,  though  intended  to  fix  the  duration 
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of  the  "sales  agreement,"  must  necessarily  be  read  with  the  contract 
as  a  whole,  and  are  proper  to  throw  light  upon  the  intent  of  the 
earlier  stipulations. 

The  first  para^aph  provides  that  the  defendant  may  terminate  at 
the  end  of  two  years  by  giving  thirty  days'  previous  written   notice, 
that  thereupon  it  shall  return  to  the  plaintiff  all  goods  on  hand  or 
pay  for  them,  and  that  all  money  which  would  have  been  credited 
to  the  defendant,  "had  it  exercised  the  right  of  purchase,"  shall   be 
held  by  the  plaintiff.     Every  one  likewise  concedes  that  this    para- 
graph contemplates  that  within  the  first  two  years  the  defendant  shall 
not  be  bound  to  declare  upon  its  option ;  but  the  plaintiff  insists  that 
the  contract  meant  to  limit  the  option  to  a  period  of  two  years,  and 
that,  if  the  defendant  did  not  disavow  the  contract  within  two  years,  ft 
necessarily  agreed  to  take  it  up.     It  relies  particularly  for  that  con- 
struction upon  the  phrase,  "had  the  syndicate  exercised  the  right  to 
purchase."     There  is  force  in  this  contention.     The  language  seems 
to  imply  that  all  conditions  upon  the  right  of  purchase  would  be  ter- 
minated at  the  end  of  two  years. 

When  we  come,  however,  to  the  last  paragraph,  a  different  intent  is 
manifested.  Now  it  is  quite  true  that  this  paragraph  was  declined 
by  the  defendant  in  its  letter  of  April  10th,  and  its  refusal  was  con- 
firmed by  the  plaintiff's  letter  of  April  14th,  so  that  as  a  stipulation 
between  the  parties  it  does  not  exist.  Still  we  may  consider  it  in 
deciding  what  the  meaning  of  the  prior  terms  actually  was,  and  from 
that  consideration  it  seems  to  us  clear  that  the  option  continued  till 
the  end  of  the  contract.  The  proposed  stipulation  bound  the  defend- 
ant to  buy  at  least  $5,000  of  ointment  annually  for  the  remaining  three 
years  at  the  old  terms,  with  the  same  privilege  of  crediting  all  but 
the  cost  of  it  upon  the  purchase  price.  Now,  if  the  defendant's  con- 
tinuance of  the  sales  agreement  effected  an  election  to  buy  under  the 
option,  such  a  stipulation  would  have  been  wholly  irrelevant  to  the 
consequent  relations  of  the  parties.  By  hypothesis  the  plaintiff  was 
to  get  no  profit  from  the  sales,  and  could  have  had  no  motive  of  its 
own  to  continue  the  business.  All  it  could  be  concerned  with  there- 
after would  be  the  terms  of  payment,  and  the  stipulation  was  not 
intended  merely  to  fix  those  terms:  First,  because  it  covered  only 
a  small  part  of  the  price  at  most ;  second,  because  the  provision  for 
credit  upon  the  purchase  price  would  be  quite  out  of  place;  and, 
third,  because  it  is  too  clearly  an  agreement  to  purchase  goods  in  the 
future.  If,  on  the  other  hand,  the  option  still  remained  open,  the  pur- 
pose and  the  form  of  the  stipulation  both  are  apparent,  and  fit  with 
the  arrangement  as  a  whole,  because  the  plaintiff  would  become  as- 
sured at  the  least  of  a  substantial  sale  of  its  ointment  at  the  profit 
originally  contemplated  and  the  agreement  would  continue. 

The  only  possible  explanation  consistent  with  the  plaintiff's  posi- 
tion is  that  the  paragraph  was  inserted  to  insure  the  defendant  dur- 
ing the  last  three  years  of  an  adequate  supply  of  the  ointment;  but 
this  is  impossible,  because  it  contains  a  promise  of  the  defendant,  and 
the  obligation  to  purchase  a  minimum  is  inconsistent  with  a  bare  in- 
tention to  guarantee  the  obligor  a  supply  of  the  goods.    The  mean- 
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ing  of  the  agreement  as  originally  proposed  by  the  plaintiff  does  not, 
therefore,  seem  to  us  to  admit  of  much  doubt ;  but  it  must  be  conceded 
that,  after  the  defendant  had  rejected  the  minimum  purchases  during 
the  last  three  years,  there  was  not  much  purpose  in  the  division  of 
the  period  into  two  parts.  Moreover,  it  is  true  that  the  defendant  in 
two  years  would  have  had  an  adequate  opportunity  to  learn  what  the 
commercial  future  of  the  ointment  would  be,  and  ought  to  have  been 
in  a  position  to  decide  upon  the  option.  Yet  since  the  plaintiff  drafted 
an  original  contract  such  as  to  show,  that  the  defendant  was  to  re- 
tain its  option  for  the  whole  period,  we  should  be  slow  to  impute  to 
the  defendant's  rejection  of  the  only  rigid  obligation  which  it  con- 
tained a  purpose  to  substitute  a  much  more  onerous  undertaking,  not 
proposed  in  the  original  form  submitted  by  the  opposite  party.  While 
that  rejection  •did,  it  is  true,  somewhat  mutilate  the  scheme  as  orig- 
inally proposed,  we  will  not  say  that  the  resulting  obligations  were 
more  favorable  to  the  plaintiff  than  those  it  first  put  forward;  such 
an  interpretation  would  too  obviously  violate  what  both  sides  had  in 
mind. 

In  the  face  of  such  structural  difficulties  we  should  not  be  disposed 
to  lay  stress  upon  much  stronger  language  than  is  to  be  found  in 
the  words  "to  be  paid,"  which  occur  several  times  in  the  agreement, 
or  upon  the  imperfect  subjunctive  already  noticed  in  the  first  of  the 
two  paragraphs.  Were  we,  however,  to  go  over  the  language  of  the 
two  paragraphs  with  verbal  nicety,  our  conclusion  would  be  here  and 
there  confirmed.  For  example,  in  the  first  paragraph  occur  the 
words,  "discontinue  this  sales  agreement";  in  the  second,  "continue 
the  agreement."  Such  language,  unless  controlled  by  its  context, 
normaJly  refers  to  the  sales  agreement  earlier  provided  before,  which 
only  bound  the  defendant  to  "use  due  diligence  in  pushing  the  sale  qf 
the  ointment."  It  seems  to  us  pretty  clear,  therefore,  that  the  orig- 
inal purpose  of  the  plaintiff  was  to  give  the  defendant  two  years  gen- 
erally "to  push  the  sales,"  and  at  the  end  of  three  years  to  require  it 
to  buy  at  least  $5,000  a  year  of  the  ointment.  These  things  the  de- 
fendant must  do  absolutely  and  at  its  own  risk.  If  it  chose  at  any 
time  within  five  years  to  purchase  the  formula, -it  might  do  so  by 
exercising  its  option,  and  in  that  case  an  account  should  be  struck  be- 
tween the  parties,  in  which  the  defendant  should  be  allowed  17  cents 
for  each  pound  that  it  has  purchased  theretofore.  When  the  de- 
fendant refused  the  second  paragraph,  the  contract  remained  for  the 
rest  of  the  term,  what  it  had  been  before,  an  obligation  to  "use  due 
diligence  in  pushing  the  sale,"  and  the  defendant,  having  never  ex- 
ercised its  option,  was  under  no  obligation  to  pay  the  purchase  price. 
At  best  we  should  feel  that  any  other  interpretation  was  too  doubtful 
to  survive  the  usual  canon  contra  proferentem. 

It  is  quite  true  that  in  the  letter  of  April  14th  the  plaintiff  used 
language  indicating  that  it  supposed  the  defendant  would  be  under 
an  absolute  obligation  before  five  years  had  expired ;  but  this  was  only 
in  the  form  of  a  suggestion  to  the  defendant,  and  the  last  of  those 
paragraphs  from  that  letter  quoted  in  the  statement  of  fact  puts  the 
matter  again  in  question.     In  any  event,  the  defendant  never  made 
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answer  to  that  letter,  and  no  expressions  in  it  can  be  taken  as  part  of 
the  contract  between  the  parties,  except  in  so  far  as  it  accepted  the 
limitation  imposed  by  the  defendant  in  its  letter  of  April  10th.  It 
follows,  therefore,  that  the  defendant  is  not  shown  to  have  been  un- 
der any  absolute  obligation  to  purchase  the  formula,  and  any  consid- 
eration of  the  point  upon  which  the  case  turned  below  becomes  un- 
necessary. Upon  that  question  we  are  not  ourselves  wholly  in  agree- 
ment. It  may  be  that  the  plaintiff  is  right  in  maintaining  that  the 
notice  of  discontinuance  must  be  served  within  30  days  before  April 
1,  1913,  and  that  the  defendant  was  guilty  of  a  breach  of  the  con- 
tract; but  that  breach  was  at  most  limited  to  a  failure  to  push  the 
sales  with  due  diligence,  which,  as  we  view  it,  was  the  only  obligation 
under  which  the  defendant  at  any  time  came,  unless  it  chose  to  accept 
the  formula.  No  damages  for  such  a  breach  were  proven,  and  in- 
deed none  were  asked  upon  the  trial.  If  any  such  point  is  to  be  taken, 
the  matter  will  have  to  be  raised  upon  a  new  trial. 
The  judgment  must  be  reversed,  and  a  new.  trial  ordered. 


(249  Fed.  296) 

KEATLEY  v.  UNITED  STATES  TRUST  CO.  et  aL 

No.  73. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  10,  1918.) 

AonoN  ^=y2S — Equitable  Relief  in  Action  at  Law — Judicial  Codb. 

Judicial  Code,  §  274b,  as  added  by  Act  March  3,  1915,  c  90,  38  Stat 
966  (Comp.  St.  1916,  §  1251b),  provides  tliat  **ln  all  actions  at  law  equitable 
defenses  may  be  interposed  by  answer,  plea,  or  replication  without  the 
necessity  of  filing  a  bill  on  the  equity  side  of  the  court";  also  that,  •'in 
case  affirmative  relief  is  prayed  in  such  answer  or  plea,  the  plaintiff  shall 
file  a  replication."  Heldy  that  it  was  not  the  intention  of  Congress  by 
such  provisions  to  abolish  all  distinctions  between  actions  at  common  law 
and  suits  in  equity,  and  to  establish  one  form  of  civil  action  for  all 
cases ;  that  the  only  case  in  which  a  plaintiff  can  obtain  equitable  relief 
in  an  action  at  law  by  replication  is  where  a  replication  is  required,  be- 
cause of  a  prayer  for  affirmative  relief  In  the  answer  or  plea ;  and  that 
where  an  answer  did  not  pray  for  such  relief,  but  pleaded  a  release, 
which  on  its  face  was  a  complete  legal  defense  to  the  action,  plaintiff 
could  not,  by  filing  a  replication,  obtain  a  cancellation  of  the  release, 
which  could  only  be  done  by  a  bill  in  equity. 
Learned  Hand,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  at  law  by  Harry  Wronkow  Keatley  against  the  United  States 
Trust  Company  and  Morgan  J.  O'Brien,  as  executors  of  the  will  of 
Herman  Wronkow.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

John  B.  Johnston,  of  New  York  City  (Vine  H.  Smith,  of  New  York 
City,  of  counsel),  for  plaintiff  in  error. 

Stewart  &  Shearer,  of  New  York  City,  for  defendant  in  error  United 
States  Trust  Co. 

^s»For  other  cams  see  lame  topic  4  KBT-NUMBBR  In  all  Kej-Numbered  Disests  4  Indexei 
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A-  B.  Boardman,  of  New  York  City  (Charles  B.  Pemald,  of  New 
York  City,  and  George  L.  Shearer,  of  New  York  City,  of  counsel), 
for  defendant  in  error  O'Brien. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

WARD,  Circuit  Judge.  This  is  a  suit  by  Harry  Wronkow  Keatley 
against  the  executors  of  the  last  will  and  testament  of  Herman  Wron- 
kow, deceased,  to  recover  the  sum  of  $10,000,  with  interest  from  No- 
vember 30,  1911.  November  30,  1910,  Wronkow  died,  leaving  a  large 
estate.  April  25,  1894,  he  executed  the  following  instrument  and  de- 
livered it  to  Lydia  Keatley,  the  plaintiff's  mother,  on  or  about  April  30  : 

••Whereas,  Mrs.  Lydia  Keatley,  the  wife  of  John  Keiitley,  of  Marshaltown, 
Iowa,  has  been  and  Is  a  friend  to  me,  and  has  in  many  ways  befriended  me,  for 
which  I  wish  and  hereby  agree  to  repay  her  for  such  friendship  by  contribut- 
ing to  the  support  and  education  of  her  son,  Harry  Keatley,  the  sum  of  $500 
per  annum  until  the  said  Harry  Keatley  reaches  the  age  of  21  years,  and  pay 
the  same  in  quarterly  payments,  namely,  on  the  first  day  of  May,  August, 
November,  and  February  of  each  year  from  the  first  day  of  May,  1894.  I 
further  agree  to  bequeath  to  the  said  Harry  Keatley  and  direct  my  executors 
to  carry  out  my  request  to  pay  out  of  my  estate  after  my  death  the  sum  of 
$10,000  to  the  said  Harry  Keatley  in  lieu  of  the  stipulated  yearly  $500  as 
before  said,  which  I  agree  to  pay  to  him  during  my  lifetime  until  the  said 
Harry  Keatley  reaches  the  age  of  21  years,  which  payment,  however,  of  $500 
yearly  shall  be  discontinued  and  cease  after  my  death.  Should  I  survive  the 
said  Harry  Keatley,  then  this  foregoing  stipulation  shaU  cease  and  be  null 
and  void." 

On  the  same  day  Mrs.  Keatley  executed  and  delivered  to  Wronkow 
the  f oUowing  instrument : 

"Received  from  H.  Wronkow  the  above  stipulations  and  provisions,  which 
I  have  voluntarily  accepted  for  all  claims  I  had,  have,  or  may  have,  of  all 
and  whatever  nature  or  action,  for  damages  in  courts  of  equity  or  United 
States." 

This  transaction  followed  Mrs.  Keatley's  employment  of  an  attorney 
to  enforce  certain  demands  she  was  making  against  Wronkow.  Wron- 
kow made  some  or  all  of  the  artnual  payments  up  to  the  time  of  the 
plaintiffs  coming  of  age,  March  31,  1904,  but  died  without  making  any 
provision  for  him  in  Ws  will. 

The  executors  set  up  in  their  answer  in  bar  of  the  plaintiff's  claim 
the  following  release : 

"To  All  Whom  These  Presents  shall  Come  or  may  Concern — Greeting: 
Know  ye,  that  I,  H.  W.  Keatley,  of  Washington,  D.  C,  for  and  in  considera- 
tion of  the  sum  of  six  hundred  ($000)  dollars  lawful  money  of  the  United 
States  of  America  to  me  in  hand  paid  by  Herman  Wronkow,  the  receipt  where- 
of is  hereby  acknowledged,  have  remised,  released,  and  forever  discharged,  and 
by  these  presents  do  for  myself,  my  heirs,  executors,  and  administrators,  re- 
inise,  release,  and  forever  discharge  the  said  Herman  Wronkow,  his  heirs, 
executors,  and  administrators,  of  and  from  all  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sums  of  money,  ac- 
couuts,  reckoning,  bonds,  bUls,  specialties,  covenants,  contracts,  controver- 
sies, agreements,  promises,  variances,  trespasses,  damages.  Judgments,  ex- 
tents, executions,  claims,  and  demands  whatsoever,  in  law  or  in  equity,  which 
against  him  I  have  ever  had,  now  have,  or  which  against  his  heirs,  executors, 
or  administrators  hereafter  can,  shaU,  or  may  have,  for,  upon,  or  by  reason 
161C.CJL— 20 
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of  any  matter,  cause,  or  thing  whatsoever  from  the  beginning  of  the  woild  to 
the  day  of  the  date  of  these  presents. 

''In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  2&tti  day 
of  July  In  the  year  one  thousand  nine  hundred  and  nine." 

The  plaintiff  testified  that  he  had  known  Wronkow  from  childhood, 
and  had  always  been  told  that  he  was  his  guardian.  Wronkow  was  a 
part  of  his  Christian  name,  and  Wronkow  during  his  childhood  gave 
him  toys,  took  him  to  the  theater,  and  treated  him  in  a  most  intimate 
relation.  July  29,  1909,  the  plaintiff  came  on  from  Washington,  D.  C., 
saw  Wronkow  in  his  office,  and  signed  the  release.  He  testified  that 
when  he  did  so  he  did  not  know  of  the  existence  of  thi.  instrument 
dated  April  25,  1894,  and  his  mother  testified  that  she  had  never 
told  him  of  it.  The  trial  judge  directed  a  verdict  for  the  defendants 
on  the  ground  that  the  release  was  a  complete  bar. 

As  the  plaintiff  executed  the  instrument,  knowing  that  it  was  a  re- 
lease, it  was  at  best  voidable,  and  not  void.  Therefore,  as  the  law  stood 
until  March  3,  1915,  he  could  only  have  escaped  from  it  by  filing  a  bill 
in  equity  for  cancellation,  which  he  had  not  done.  Standard  Portland 
Cement  Co.  v.  Evans,  205  Fed.  1,  125  C.  C.  A.  1 ;  Hogg  v.  Maxwell,  218 
Fed.  356,  134  C.  C.  A.  164.  The  act  of  March  3,  1915,  added  section 
274b  to  the  Judicial  Code  in  the  following  words : 

"Sec.  274b.  That  In  all  actions  at  law  equitable  defenses  may  be  inter- 
posed by  answer,  plea,  or  replication  without  the  necessity  of  filing  a  bill  on 
the  equity  side  of  the  court  The  defendant  shall  have  the  same  rights  in 
such  case  as  if  he  had  filed  a  bill  embodying  the  defense  of  seeking  the  relief 
prayed  for  in  such  answer  or  plea.  Equitable  relief  respecting  the  subject 
matter  of  the  suit  may  thus  be  obtained  by  answer  or  plea.  In  case  affirmative 
relief  is  prayed  in  such  answer  or  plea,  the  plaintiff  shall  file  a  replication. 
Review  of  the  Judgment  or  decree  entered  in  such  case  shall  be  regulated  by 
rule  of  court.  Whether  such  review  be  sought  by  writ  of  error  or  by  appeal 
the  appellate  court  shall  have  full  power  to  render  such  Judgment  upon  the 
records  as  law  and  Justice  shall  require."    Comp.  St.  1916,  %  1251b. 

The  distinction  between  legal  and  equitable  procedure  has  been 
jealously  preserved  by  the  Supreme  Court.  Bennett  v.  Butterworth, 
10  How.  669,  675,  13  L.  Ed.  859;  Scott  v.  Armstrong,  146  U.  S.  499, 
13  Sup.  Ct.  148,  36  L.  Ed.  1059.  We  think  it  quite  clear  that  Congress 
did  not  intend  by  the  above  amendment  to  the  Judicial  Code  to  abolish 
all  distinctions  between  actions  at  common  law  and  suits  in  equity 
and  to  establish  one  form  of  civil  action  for  all  cases.  The  provisions 
of  the  section  apply,  with  one  exception,  presently  to  be  considered,  to 
defendants  only: 

"The  defendant  shall  have  the  same  right  •  •  •  as  if  he  had  filed  a  bill 
embodying  the  defense  or  seeking  the  relief  prayed  for  in  such  answer  or  plea. 
Equitable  relief    •    ♦    ♦    may  thus  be  obtained  by  answer  or  plea." 

Two  references  to  the  plaintiff  create  some  uncertainty: 

"That  In  all  actions  at  law  equitable  defenses  may  be  interposed  by  an- 
swer, plea  or  replication.  •  ♦  •  In  case  atflrmative  relief  Is  prayed  in  audi 
answer  or  plea  the  plaintiff  shall  file  a  replication.*' 

We  should  construe  the  word  "replication"  in  the  same  sense  in  each 
case,  if  possible.  The  general  replication,  which  is  a  mere  denial  in- 
tended to  put  the  cause  at  issue,  has  been  generally  abandoned  in  the 
Code  states  and  by  the  Supreme  Court  in  admiralty  rule  51  (29  Sup. 
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Ct  xKv)  and  the  present  equity  rule  31  (198  Fed.  xxvii,  115  C.  C.  A. 
xxvii).  Full  effect  is  given  to  the  provision  that  an  equitable  defense 
may  be  interposed  by  replication,  by  construing  "replication"  as  a 
special  replication  setting  up  a  defense  to  an  answer  interposing  an 
equitable  defense  and  asking  affirmative  relief.  Such  an  answer  is 
what  is  known  at  law  as  a  "counterclaim."  The  answer  in  the  present 
case  sets  up  a  purely  legal  defense.  It  is  not  even  a  counterclaim.  To 
such  a  defense  the  section  as  we  construe  it  does  not  permit  a  replica- 
tion interposing  an  equitable  defense.  The  plaintiff  should  have  ap- 
plied by  bill  in  equity  for  cancellation  of  the  release. 
Therefore  we  are  compelled  to  affirm  the  judgment. 

LEARNED  HAND,  District  Judge  (dissenting).  It  seems  to  me 
that  we  should  not  construe  so  narrowly  section  274b.  The  phrase, 
"equitable  defenses  may  be  interposed  by  *  *  *  replication  with- 
out the  necessity  of  filing  a  bill  on  the  equity  side  of  the  court,"  can 
only  mean,  I  think,  this :  That  where  the  defendant  interposes  a  bar 
.  valid  at  law,  the  plaintiff  may  set  up  in  his  next  pleading  facts  avoid- 
ing the  bar  in  equity.  The  suggestion  }S  that  it  might  give  the  plaintiff 
the  right  to  plead  to  the  defendant's  "equitable  defenses"  set  up  in  the 
answer,  but  that  is  independently  provioed  for  in  the  fourth  sentence 
of  the  act.  Besides,  the  defendant's  answer  to  a  suit  in  equity  can- 
not properly  be  said  to  be  interposed  by  "filing  a  bill  on  the  equity  side 
of  the  court,"  which  is  the  language  of  the  first  sentence. 

So  far  as  we  may  look  to  the  purpose  of  the  section  I  cannot  think 
there  is  any  doubt.  Congress  can  hardly  be  thought  to  have  any 
predilection  for  plaintiffs'  suits  in  equity  rather  than  defendants'^ 
and  we  must  leave  a  capricious  exception  in  practice,  if  we  do  not 
include  a  case  like  this.  I  agree  that  the  language  of  the  section  is 
not  what  a  Mitf  ord  or  a  Langdell  would  have  used ;  but  the  purpose 
seems  to  me  perfectly  plain,  and  we  ought,  I  think,  to  try  to  effect  it 
if  we  can. 

Section  274a  (as  added  by  Act  March  3,  1915  [Comp.  St.  1916,  § 
1251a]),  does  not  perhaps  fit  verbally,  certainly  not  if  I  am  wrong 
about  section  274b,  but  it  shows  the  purpose  to  avoid  recourse  to 
independent  suits  in  equity  with,  their  attendant  delays.  Indeed, 
without  section  274b  I  should  have  thought  that  a  replication  at  law 
to  avoid  the  release  would  fall  under  section  274a,  as  a  "suit  at  law" 
which  "should  have  been  brought  in  equity,"  and  that  the  plaintiff 
might  have  amended  in  the  very  action  and  proceeded.  It  can  hardly 
be  that  section  274b  takes  away  such  a  right. 

The  result  here  is  extremely  hard  upon  the  plaintiff,  because,  so  far 
as  I  can  see,  it  will  not  do  him  any  good  after  this  judgment  to  avoid 
the  release.  His  claim  will  be  merged,  which  is  all  he  can  sue  on.  The 
defendant  did  not  raise  any  such  point,  either  in  the  District  Court  or 
here,  and  the  only  ground  for  our  raising  it  nostra  sponte  that  occurs 
to  me  is  that  it  touches  the  District  Court's  jurisdiction  over  the  sub- 
ject-matter, which  seems  to  me  certainly  untrue.  The  parties  having 
tried  out  the  issue,  without  objection,  as  they  supposed  they  might  un- 
der the  state  practice,  the  absence  of  any  formal  replication  is  not  a 
defect  which  the  defendant  could  have  urged  here  for  the  first  time — 


Digitized  by  VjOOQIC 


J 


308  161  C.  O.  A.  REPORTS 

Keator  Lumber  Co.  v.  Thompson,  144  U.  S.  434,  12  Sup.  Ct.  669,  36 
ly.  Ed.  495  (replication  by  traverse),  Comer  &  Co.  v.  Wade,  107  Ala. 
300,  307,  19  South.  966,  54  Am.  St.  Rep.  93  (replication  in  confession 
and  avoidance)— and  in  any  event  it  did  not  raise  it.  Thus  an  affirm- 
ance will  now  deprive  the  plaintiflf,  even  if  I  am  wrong  about  section 
274b,  of  his  undoubted  right,  had  the  objection  been  raised  at  the  trial, 
to  ask  for  a  stay  of  the  action  until  he  could  file  his  bill  in  equity. 
I  dissent 


(249  Fed.   300) 

In  re  SALMON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  24, 1917.) 

No.  69. 

1.  LnoTATioN  OF  AcTTONS  ^=»163(1) — Payment  on  Barbed  Debt — Effect. 

A  payment  made  by  one  wbo  knows  be  Is  insolvent,  and  wbicb  be  directs 
to  be  applied  to  bis  credit,  and  wbicb  is  made  to  one  wbo  bas  no  knowl- 
edge of  tbe  insolvency  of  tbe  payor,  takes  tbe  debt  out  of  the  statute  of 
limitations,  so  tbat  on  tbe  bankruptcy  of  tbe  payor  it  may  come  in  and 
participate  in  tbe  assets,  for  tbe  statute  does  not  extinguisb  tbe  debt,  but 
merely  bars  tbe  remedy,  and  is  a  personal  privilege,  wbicb  tbe  debtor  may 
waive  or  assert  at  election. 

2.  LiioTATioN  OF  Actions  ^=:»158 — ^Payment  on  Barbed  Debt — ^Note. 

Where  there  was  only  one  debt  due  from  tbe  insolvent,  bis  direction  to 
put  to  his  credit  a  note  delivered  to  tbe  creditor  must  be  construed  as  a 
payment  on  tbe  debt,  and  to  have  revived  the  same,  although  It  had 
been  barred  by  limitations. 

3.  Bankruptcy  ^=»1G6(3) — Pbefebences — ^Knowledge  of  Insolvency. 

To  constitute  a  voidable  preference  under  the  Bankruptcy  Act,  the  per- 
son receiving  the  payment  or  benefited  by  it  must  have  reasonable  cause 
to  believe  that  the  debtor  was  at  the  time  insolvent,  and  the  mere  fact 
tbat  claimant  knew  from  tbe  debtor's  statement  that  be  had  previously 
been  financially  embarrassed  and  hard  pressed  by  his  creditors  is  not 
enough  to  show  tbat  a  payment  on  the  eve  of  bankruptcy  was  a  pref- 
erence, where  the  debtor  had  subsequently  informed  tbe  daimant  that  be 
bad  financed  his  business  and  was  all  right 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  Charles  Salmon,  bankrupt.  From  an  order  (239 
Fed.  413)  sustaining  an  order  of  the  referee,  expunging  the  claim, 
the  estate  of  Hamilton  H.  Salmon  appeals.  Reversed,  with  direc- 
tions to  reinstate  the  expunged  claim. 

This  cause  comes  here  on  appeal  from  an  order  made  by  the  District  Court 
of  tbe  United  States  for  the  Southern  District  of  New  York.  The  facts  are 
as  follows: 

The  bankrupt,  on  January  27,  1916,  made  a  payment  on  account  by  giving 
tbe  note  of  one  Bernstein  to  his  order  and  indorsed  by  him  to  the  estate  of 
Hamilton  H.  Salmon,  in  tbe  sum  of  $125.09,  which  note  was  renewed  at  ma- 
turity. The  renewed  note  was  duly  paid.  At  the  time  the  note  was  turned 
over  to  the  estate  the  bankrupt  was  indebted  to  it  in  tbe  sum  of  $60,067.51 
Prior  to  this  payment  by  tbe  Bernstein  note  the  last  payment  tbe  bankrupt 
had  made  on  the  account  had  been  made  on  June  3,  1896,  so  that  the  debt 
had  become  barred  by  the  statute  of  limitations.    At  the  time  the  bankrupt 
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turned  oyer  the  Bernstein  note,  he  directed  one  of  the  executors  of  his  broth- 
er's estate  to  credit  It  to  his  account,  and  his  account  was  accordingly  so  credit- 
ed. About  a  week  later  Charles  Salmon  was  adjudicated  a  bankrupt,  and  on 
April  7,  1917,  the  estate  of  HamUton  H.  Salmon  filed  proof  of  claim.  The 
trustee  thereupon  moved  to  expunge  the  claim  on  the  ground  that  Charles 
Salmon  was  not  indebted  to  the  claimant  in  any  sum,  and  that,  if  it  were,  the 
statute  of  limitations  was  a  bar  to  the  daim.  At  the  hearing  before  the 
referee,  one  of  the  executors  of  the  estate,  being  the  executor  to  whom  the 
bankrupt  delivered  the  note,  testified  that  the  bankrupt  said  that  he  was  hav- 
ing difiiculty  in  business,  and  that  that  was  all  that  he  said.  He  was  asked 
whether  he  said  that  he  could  not  meet  his  obligations,  and  the  witness  re- 
plied, **No;  he  did  not  say  anything  of  the  kind."  The  witness  was  then 
asked  whether  he  (the  witness)  inferred  from  what  was  said  that  his  brother 
had  difficulties  in  meeting  his  obligations ;  and  he  answered  that  he  drew  no 
such  inference,  and  that  his  brother  had  made  the  same  remark  to  him  in 
the  year  preceding,  "but  he  then  told  me  that  he  was  all  ri^t  again."  The 
witness  also  said  that,  every  time  he  saw  his  brother,  he  had  asked  him  for 
payments  on  the  indebtedness  due  from  him  to  the  estate.  He  saw  him  very 
infrequently,  and  had  not  seen  him  in  a  year  before  he  cam^e?  to  turn  over  the 
Bernstein  note,  and  that  he  remained  only  about  two  minutes.  "I  had  two 
gentlemen  in  my  private  office,  and  he  wanted  to  see  me  for  a  moment,  and  he 
just  left  that  note  and  said,  'Put  It  to  my  credit,'  and  he  walked  right  out. 
He  had  an  engagement,  and  I  had  two  gentlemen  in  my  private  office  at  the 
time.'* 

The  referee  held  that  the  payment  did  not  remove  the  bar  of  the  statute  of 
limitations  from  the  bankrupt's  indebtedness  to  the  estate  of  Hamilton  H.  Sal- 
mon, and  that  there  was  nothing  in  the  evidence  sufficient  to  justify  a  finding 
that  the  turning  over  of  the  Bernstein  note  was  an  acknowledgment  on  the 
part  of  the  bankrupt  of  the  $59,000  indebtedness  for  which  the  estate  proved 
its  daim.  He  added  that,  "even  if  the  claim  were  allowed,  it  would  have  to 
be  on  condition  that  the  payment,  which  was  clearly  preferential,  be  paid 
back  into  the  estate."  He  thereupon  entered  an  order  expunging  that  claim 
from  the  files  in  his  office.  An  appeal  was  taken  to  the  District  Court,  and 
the  order  of  the  referee  was  confirmed.  The  District  Judge  stated  that  he 
could  not  "agree  that  a  bankrupt,  finding  himself  in  a  desperate  financial  po- 
sition, may  revive  an  outlawed  claim  by  a  written  acknowledgment  or  a  part 
payment  ♦  ♦  ♦  By  it  alone  the  assets  of  the  bankruptcy  are  charged 
with  an  obligation  which  was  either  nonexistent  before,  or  against  which 
there  was  a  valid  defense,  It  makes  no  difference  which." 

Blau,  Zalkin  &  Cohen,  of  New  York  City  (Lewis  H.  Saper,  of  New 
York  City,  of  counsel),  for  trustee. 

Williams,  Folsom  &  Strouse,  of  New  York  City  (Lazarus  Gold- 
stone,  of  New  York  City,  of  counsel),  for  claimant. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  question  presented  is  whether  a  payment,  made  by  one  who  knows 
he  is  insolvent  at  the  time,  and  which  he  directs  to  be  applied  to  his 
credit,  and  which  is  made  to  one  who  has  no  knowledge  of  the  in- 
solvency of  the  payor,  takes  the  debt  out  of  the  statute  of  limitations, 
so  that  it  can  come  in  and  share  in  the  assets  in  the  bankruptcy  court 
pari  passu  with  the  other  claims.  We  are  satisfied  that  the  question 
must  be  answered  in  the  affirmative. 

A  statute  of  limitations  does  not  extinguish  a  debt.  It  goes  to  the 
remedy,  and  not  to  the  cause  of  action.  It  is  merely  a  personal  privi- 
lege which  the  debtor  may  waive  or  assert  at  his  election.  The  cases 
are  so  numerous  to  that  effect  that  it  is  not  necessary  to  cite  them. 
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In  Quantock  v.  England,  4  Burr.  2628  (1770),  which  was  an  action  by 
the  assignees  of  a  bankrupt,  Lord  Mansfield  said: 

"It  Is  settled  that  the  statute  of  limitations  does  not  destroy  the  debt* ;  it 
only  takes  away  the  remedy.  The  debtor  may  either  take  advantage  of  the 
statute  of  limitations,  if  the  debt  be  older  than  the  time  limited  for  bringing 
the  action ;  or  he  may  waive  this  advantage,  and,  in  honesty,  he  onght  not  to 
defend  himself  by  such  a  plea.  And  the  slightest  word  of  acknowledgment  will 
take  it  out  of  the  statute.  Here  the  debtor  himself  has  not  objected ;  he  has 
submitted  to  the  commission,  and  been  examined  under  it.  Therefore  the 
objection  does  not  now  lie  in  the  mouth  of  a  third  person." 

The  other  three  judges  concurred  with  the  Chief  Justice.  Such 
has  been  the  law  in  England  ever  since. 

In  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  209,  29  L.  Ed.  483 
(1885),  the  Supreme  Court  held  that  the  statute  of  limitations  does  not, 
after  the  prescribed  period,  destroy  or  discharge  the  debt.  The  debt 
and  the  obligation  to  pay  it  remains.  The  debtor  is  simply  permitted, 
if  he  elects  to  do  so,  to  plead  the  statute  as  a  bar.  The  Legislature 
could  repeal  the  statute  after  the  period  had  run  and  the  bar  had  been 
created,  and  then  the  creditor  might  sue  and  recover  on  his  cause  of 
action,  and  the  constitutional  rights  of  the  debtor  would  not  be  violated 
by  the  legislation.  The  court,  in  its  opinion  written  by  Mr.  Justice 
Miller,  said : 

"We  certainly  do  not  understand  that  a  right  to  defeat  a  just  debt  by  the 
statute  of  limitations  is  a  vested  right,  so  as  to  be  beyond  legislative  power 
in  a  proper  case.  •  ♦  ♦  We  can  understand  a  right  to  enforce  the  pay- 
ment of  a  lawful  debt.  The  Constitution  says  that  no  state  shaU  pass  any  law 
impairing  this  obligation.  But  we  do  not  understand  the  right  to  satisfy  that 
obligation  by  a  protracted  failure  to  pay.  We  can  see  no  right  wliich  the 
promisor  has  in  the  law  which  permits  him  to  plead  lapse  of  time,  instead 
of  payment,  which  shall  prevent  the  Legislature  from  repealing  that  law,  be- 
cause its  effect  is  to  make  him  fulfill  his  honest  obligation." 

The  court  pointed  out  that  a  distinction  in  this  respect  exists  be- 
tween statutes  of  limitation  which  bar  an  action  to  recover  real  or 
personal  property  and  those  which  bar  the  recovery  of  a  debt.  And  in 
Hulbert  V.  Clark,  128  N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59  (1891) 
the  New  York  Court  of  Appeals,  through  Judge  Earl,  asserts,  although 
in  a  dictum,  a  like  doctrine.  A  somewhat  analogous  question  to  that 
arising  in  the  instant  case  arose  in  New  York  before  the  Supreme 
Court,  General  Term,  Second  Department,  in  Lawrence  v.  Harrington, 
48  Hun,  618,  1  N.  Y.  Supp.  577  (1888).  In  that  case,  after  a  debtor 
had  obtained  his  discharge  in  bankruptcy,  he  made  a  payment  on  cer- 
tain promissory  notes  included  in  his  discharge,  and  it  was  held  that 
both  as  against  the  bankrupt's  discharge  and  the  statute  of  limitations 
the  old  debt  was  restored,  and  a  judgment  obtained  thereon  was  af- 
firmed. 

[2]  There  can  be  no  question,  we  think,  but  that  the  payment  which 
the  bankrupt  made  was  intended  to  apply  upon  the  debt.  The  District 
Judge,  differing  therein  from  the  referee,  thought  that  as  there  was  no 
other  debt  between  the  parties,  and  as  the  bankrupt  asked  to  have  the 
note  applied  to  his  credit,  there  could  be  no  possible  question  that  he 
intended  to  make  a  part  payment  That  is  the  proper  inference  to  be 
drawn  under  the  circumstances. 
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[J]  We  also  agree  with  the  District  Judge  that  the  facts  do  not 
disclose  a  preference.  To  constitute  a  voidable  preference  under  the 
Bankruptcy  Act,  the  person  receiving  the  payment,  or  to  be  benefited 
by  it,  must  have  had  reasonable  cause  to  believe  that  the  debtor  was 
at  the  time  insolvent  and  that  the  payment  would  effect  a  preference ; 
and  insolvency  under  the  act  means  something  more  than  that  the 
debtor  was  financially  embarrassed  and  hard  pressed  by  his  creditors. 
This  condition  may  exist,  and  the  debtor  still  be  solvent,  so  that  if  the 
executor,  who  received  payment,  simply  knew  that  the  debtor  said  that 
he  was  having  difficulty  in  financing  his  firm,  it  would  not  taken  alone 
be  reasonable  cause  to  believe  him  insolvent,  especially  in  view  of  the 
fact  that  he  had  made  the  same  remark  a  year  before,  and  had  there- 
after told  him  that  he  had  "financed"  and  was  "all  right  again."  The 
law  is  well  established  that,  even  if  the  creditor  entertains  doubts  con- 
cerning the  solvency  of  the  debtor,  it  is  not  enough.  He  must  have  a 
knowledge  of  such  facts  as  will  carry  him  beyond  this  and  furnish  a 
reasonable  ground  to  believe  that  the  payment  will  give  him  preference 
over  other  creditors. 

The  fact  that  other  creditors  as  a  result  must  share  with  the  estate 
of  Hamilton  H.  Salmon  in  the  assets  of  the  bankrupt  is  no  injustice 
to  them.  Their  claims  and  the  claim  of  the  estate  are  alike  the  honest 
debts  of  the  bankrupt,  and  the  moral  obligation  is  the  same  as  re- 
spects each,  and  it  is  a  maxim  of  equity  that  equality  is  equity. 

Th<*  order  is  reversed,  and  the  District  Court  is  directed  to  reinstate 
the  expunged  clainu 


(249  Fed.  303) 

KING  et  al.  y.  BARBAiRIN  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     March  5,  1917.) 

No.  3084. 

1.  Casrisbs  «=»177(3>— Cabmage  of  Goooa— Misdelivery. 

Under  the  Carmaok  Amendment  (Act  June  29,  1906,  c.  3591.  |  T,  pars.  11, 
12,  34  Stat  5G5  [Comp.  St  1916,  {{  86(Ma.  8604aa]),  the  initial  carrier  of 
an  interstate  shipment  is  liable  for  a  misdelivery  by  the  terminal  carrier. 

2.  Garriebs  ^»52(3)— Nature  of  Bill  of  Tiding. 

A  bill  of  lading  is  both  a  receipt  and  a  contract  of  carriage  and  de- 
livery. 

3.  Carriers  ^=s>83 — ^Biixs  of  Lading — Delivery. 

A  delivery  by  a  carrier  to  the  consignee  is  made  at  the  carrier's  peril, 
where  the  consignee  does  not  surrender  the  bUl  of  lading. 

4.  Carriers  ^=s>59 — B1L149  of  Lading — Holder& 

A  carrier,  by  delivering  goods  to  the  consignee  without  the  production 
of  the  bUl  of  lading,  becomes  liable  to  a  bona  fide  holder  of  the  bill  for 
value,  whether  by  way  of  purchase  or  as  security  for  advances  before  the 
delivery  of  goods  at  destination. 

5.  Carriers  ^=»83 — Bills  of  Lading— Delivery  of  Goods. 

Provision  in  a  bill  of  lading  to  notify  one  other  than  the  consignee  does 
not  warrant  the  carrier  in  delivering  the  shipment,  save  by  order  of  the 
lawful  holder  of  the  biU  of  lading. 

«=aFor  other  cases  Me  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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6.  Carbiebs  ^s»83— Deuvebt — Bilub  of  Lading. 

An  actual  indorsement  by  the  consignee  of  a  forged  bill  of  lading  af- 
fords a  carrier  no  more  protection  than  would  be  given  by  delivery  di- 
rectly to  the  consignee  without  production  of  any  bill  of  lading. 

7.  Gabrirbs  ^=s>82 — Bills  of  Lading — Consignees — Ownebship. 

lliough  the  consignees  were  also  named  in  the  bill  of  lading  as  consign- 
ors, yet,  where  the  carrier  acknowledged  receipt  of  the  shipment,  not  from 
the  consignors,  but  from  the  owners,  the  consignees  were  only  prima 
facie  owners  of  the  goods  shipped. 

&  Cabriebs  «=>94(3) — Ownebship  of  Goods — Pbesumptiow. 

The  presumption  of  ownership  arising:  from  a  bill  of  lading  In  wlilch 
the  consignee  was  named  as  consignor  may  be  rebutted  by  other  evidence 
showing  the  real  ownership. 

9.  Cabriebs  ^=>56 — Bnxs  of  Lading — Tbansfeb. 

Transfer  of  a  bill  of  lading,  without  indorsement  and  with  intent  to 
pass  title,  is  a  constructive  delivery  of  the  property  which  it  represents. 

10.  Cabbiers  ^=>83 — Bills  of  Lading — Delivery  of  Propebtt — Ownebship. 

A  bill  of  lading,  instead  of  naming  as  consignors  the  sellers,  who  were 
the  owners,  named  the  consignee  as  consignor,  and  directed  notice  to  a 
third  person.  The  sellers  attached  to  the  bill  of  lading  a  draft  drawn  on 
the  consignee,  which  was  dishonored.  The  bill  of  lading  recited  receipt  of 
the  shipment,  not  from  the  consignors,  but  from  the  owners.  Held  that,  as 
the  presumption  of  ownership  might  be  rebutted,  and  as  the  bill  of  lading 
represented  the  property,  the  carrier  was  not  justified  in  conclusively  pre- 
suming that  the  consignees  were  the  owners,  and  in  delivering  the  property 
without  production  of  the  original  bill  of  lading,  possession  of  which  the 
consignees  never  secured,  having  dishonored  the  draft  to  which  the  biU  of 
lading  was  attached. 

IL  Cabbiebs  ^=>83 — Cabbiage  of  Goods — Actions — Recoveby. 

In  such  case,  the  sellers  having  taken  back  from  the  bank  their  dis- 
honored draft,  drawn  on  the  consignees,  are  entitled  to  recover  from  the 
carrier,  despite  an  asserted  lack  of  privity  between  the  sellers  and  the 
carrier. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;   Arthur  J.  Tuttle,  Judge. 

Petition  by  George  F.  Barbarin  and  O.  A.  Beach,  doing  business  as 
Barbarin  &  Beach,  against  Paul  H.  King  and  Dudley  E.  Waters,  re- 
ceivers of  the  Pere  Marquette  Railroad  Company.  There  was  an  or- 
der allowing  petitioners'  claim,  and  the  receivers  bring  error.  Af- 
firmed. 

Parker,  Shields  &  Brown,  of  Detroit,  Mich.,  for  plaintiffs  in  error. 

Thos.  A.  Conlon,  of  Detroit,  Mich.,  for  defendants  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIOl^JS,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Defendants  in  error,  whom  we  shall 
call  petitioners,  were  in  the  grain  and  elevator  business  at  Freeland, 
Mich.  They  sold  to  Botsford  &  Barrett,  of  Detroit,  Mich.,  a  carload  of 
beans.  On  December  5,  1911,  petitioners,  under  the  direction  of  Bots- 
ford &  Barrett  shipped  the  beans,  delivering  the  car  to  the  Pere  Mar- 
quette Railroad  Company  at  Freeland,  taking  from  the  railroad's  agent 
a  standard  form  original  order  bill  of  lading  (the  draft  of  which  was 
sent  by  Botsford  &  Barrett  to  petitioners),  acknowledging  receipt  of 

^5»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Diseets  A  Indexes 
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the  car  from  the  "owners."  The  bill  of  lading  showed  that  the  car  was 
"consigned  to  the  order  of  Botsford  &  Barrett,  designation  Pittsburgh, 
etc  Notify  Arbuckle  &  Co.  at  same."  At  the  foot  of  the  bill  of  lading 
appeared  the  names  of  Botsford  &  Barrett  as  shippers.  The  bill  of  lad- 
ing contained  this  express  stipulation : 

**The  surrender  of  the  original  order  bill  of  lading  properly  indorsed  shall 
be  required  before  the  delivery  of  the  property." 

Petitioners  had  not  received  any  payment  on  account  of  the  car  of 
beans,  and  on  the  delivery  to  them  by  the  railroad  company  of  the  bill 
of  lading  attached  it  to  a  draft  drawn  by  them  on  Botsford  &  Barrett, 
and  placed  the  same  in  bank  to  their  credit ;  the  draft  was  sent  on  for 
collection  and  returned  unpaid.  Botsford  &  Barrett  never  had  person- 
al possession  of  the  bill  of  lading.  They,  however,  received  from  their 
customer,  Arbuckle  &  Co.,  payment  for  the  beans.  The  beans  were 
never  recovered  by  petitioners,  their  draft  was  never  paid,  and  ihey 
lost  the  purchase  price  of  the  shipment. 

The  master,  to  whom  were  referred  the  issues  raised  under  the  pe- 
tition filed  by  Barbarin  &  Beach  in  the  railroad  receivership  case  for 
reimbursement  of  the  loss,  found  that  the  shipment  was  delivered 
by  a  connecting  carrier  upon  a  forged  bill  of  lading,  and  allowed  peti-  . 
tioners'  claim.  The  exceptions  to  the  master's  report  were  overruled, 
and  petitioners'  claim  allowed  by  the  District  Court  for  the  value  of  the 
shipment,  with  interest  and  costs.  As  argued  here,  the  case  presents 
but  the  single  question  whether,  under  the  facts,  the  carrier  became  li- 
able for  the  sale  price  of  the  beans,  by  reason  of  their  delivery  with- 
out the  surrender  of  the  original  bill  of  lading  and  in  violation  of  its 
express  terms. 

[1]  The  general  rule  governing  the  obligations  of  common  carriers 
as  to  delivery  of  freight  are  well  settled  and  require  little  citation  of 
authority.  The  difficulty  lies  in  their  application  to  the  specific  facts 
before  us.  It  should  go  without  saying  that  under  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act  the  initial  carrier  is  liable  for  a 
misdelivery  by  the  terminal  carrier. 

[2-4]  The  bill  of  lading  was  both  a  receipt  and  a  contract  of  car- 
riage and  delivery  (Cunard  S.  S.  Co.  v.  Kelley  [C.  C.  A.  1]  115  Fed. 
678,  53  C.  C.  A.  310);  and  by  the  contract,  including  the  express 
provision  that  the  surrender  of  ^e  bill  properly  indorsed  should  be  re- 
quired before  the  delivery  of  the  shipment,  the  carrier  agreed  to  trans- 
port the  shipment  to  Pittsburgh  and  there  deliver  it  to  the  consignee, 
or  (if  the  bill  had  been  transferred)  to  whomsoever  should  be  the  law- 
ful holder  of  the  bill.  The  well-settled  rule  in  such  cases  is  that  de- 
livery by  the  carrier  to  the  consignee  is  made  at  the  carrier's  peril,  un- 
less, when  made,  the  consignee  surrenders  the  bill  of  lading.  Union 
Pacific  R.  Co.  V.  Johnson,  45  Neb.  57,  65,  63  N.  W.  144,  50  Am.  St' 
Rep.  540.  And  see  Furman  v.  Union  Pacific  R.  Co.,  106  N.  Y.  579, 
585, 13  N.  E.  587. 

And  a  carrier,  by  delivering  goods  to  the  consignee  without  the 
production  of  the  bill  of  lading,  is  liable  to  a  bona  fide  holder  of  the 
bill  for  value — whether  by  way  of  purchase  or  as  security  for  ad- 
vances— before  the  delivery  of  the  goods  at  destination.    Peoria  Bank 
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V.  Northern  R.  R.  Co.,  58  N.  H.  204;  Ratzer  v.  Burlington,  etc.,  R. 
Co.,  64  Minn.  245,  247,  66  N.  W.  988,  58  Am.  St.  Rep.  530. 

[6,  8]  The  provision  for  notifying  Arbuckle  &  Co.  did  not  mean  that 
the  shipment  was  to  be  delivered  wiSiout  the  order  of  the  lawful  holder 
of  the  bill  of  lading  (North  v.  Merchants'  Transportation  Ca.,  146 
Mass.  315,  319,  15  N.  E.  779);  and  an  actual  indorsement  by  the  con- 
signee of  a  forged  bill  of  lading  afforded  the  carrier  no  more  protection 
than  would  be  given  by  a  delivery  directly  to  the  consignee  without  the 
production  of  die  original  bill. 

[7-10]  The  question  thus  is:  Were  petitioners,  as  between  them- 
selves and  the  carrier,  the  lawful  holders  of  the  bill  of  lading,  enti- 
tling them  to  be  recognized  as  such?    It  is  beyond  question  tluit,  had 
petitioners  been  named  in  the  bill  as  shippers,  a  delivery  to  the  con- 
signees without  the  production  and  surrender  of  the  bill  of  lading 
would  have  rendered  the  carrier  liable.     The  carrier  contends,  how- 
ever, that  by  the  delivery  of  the  shipment  to  it  upon  a  bill  of  lading 
in  which  Botsford  &  Barrett  were  named  both  as  shippers  and  con- 
signees petitioners  became  strangers  to  the  transaction,  and  relinquish- 
ed thenceforth  all  right  of  control  over  the  beans;  that  the  carrier 
had  neither  notice  nor  knowledge  that  petitioners  intended  to  retain 
any  control  over  or  ownership  in  the  shipment,  and  were  therefore 
entitled  conclusively  to  treat  Botsford  &  Barrett  as  the  owners  and  to 
deliver  the  shipment  to  their  order,  without  requiring  the  surrender  of 
the  bill  of  lading.    This  proposition  presents  the  pivotal  question  in  the 
case. 

In  our  opinion  this  contention  fails  to  give  due  weight  to  the  con- 
siderations that  by  the  bill  of  lading  the  carrier  acknowledged  receipt 
of  the  shipment,  not  from  the  "consignors"  in  terms,  but  from  the 
"owners";  that  the  consignees  were  only  prima  facie  the  owners  of 
the  beans,  notwithstanding  the  shipment  had  been  consigned  to  their 
order  (Tumbull  v.  Mich.  Central  R.  R.  Co.,  183  Mich.  213,  219,  150 
N.  W.  132) ;  that  "the  presumption  as  to  ownership  arising  from  the 
bill  may  be  explained  or  rebutted  by  other  evidence  showing  where  the 
real  ownership  lies"  (The  Carlos  F.  Roses,  177  U.  S.  655,  665,  20 
Sup.  Ct.  803,  807,  44  L.  Ed.  929) ;  and  that  the  actual  owner  of  the 
goods  was  entitled  to  the  benefit  of  the  express  provision  of  the  con- 
tract that  the  shipment  should  not  be  delivered  without  the  surrender 
of  the  bill  of  lading. 

Petitioners  were  in  fact  owners  of  the  beans  at  the  time  of  their 
delivery  to  the  carrier.  The  latter  delivered  to  them  a  bill  of  lading 
which  was  the  symbol  of  the  property  named  therein.  Its  transfer  to 
them  by  the  consignors,  without  indorsement  and  with  intent  to  pass 
the  title,  would  have  deprived  the  latter  of  control  of  the  goods  and  have 
.constructively  delivered  them  to  the  former.  Merchants  Bank  v.  U.  R. 
R.  &  T.  Co.,  69  N.  Y.  373,  379;  Bank  v.  Railroad,  58  N.  H.  203,  204. 
Under  such  delivery,  with  the  intent  stated,  it  would  not  be  necessary 
to  the  protection  of  petitioners'  rights  that  they  give  notice  thereof  to 
the  carrier  who  held  the  property.  Forbes  v.  Boston  &  Lowell  R.  R 
Co.,  133  Mass.  154,  156;  Union  Pacific  R.  R.  Co.  v.  Johnson,  45  Neb. 
57,  63  N.  W.  144,  50  Am.  St.  Rep.  540.  By  the  transaction  in  question 
Botsford  &  Barrett  presumably  acquiesced,  to  say  the  least,  in  pe- 
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titioners*  retention  of  the  bill.  The  fact  of  such  retention,  under  the 
circumstances  shown,  was,  in  our  opinion,  evidence  of  an  intent  on  the 
part  of  petitioners  to  hold  the  title  until  the  beans  were  paid  for,  so 
far  as  necessary  to  secure  such  payment,  and  of  the  consent  of  Bots- 
ford  &  Barrett  thereto.  Merchants'  Bank  v.  U.  R.  R.  &  T.  Co.,  supra, 
I  at  page  380.    Under  these  circumstances,  and  in  view  of  the  practice  of 

[  grain  dealers  to  ship  goods  and  collect  therefor  on  draft  accompanied 

!  by  bill  of  lading,  we  Siink  the  carrier  was  not  entitled,  from  the  mere 

:  fact  that  Botsford  &  Barrett  were  named  as  shippers,  conclusively  to 

I  prestime  that  petitioners  had  received  payment  for  the  beans,  but  was 

J  fairly  charged  with  notice,  not  only  that  petitioners  might  at  least 

j  not  have  received  their  pay,  but  of  whatever  claim  they  might  turn 

\  out  to  have,  so  far  as  evidenced  by  their  possession  of  the  bill  of 

I  lading. 

J  [11]  Had  petitioners  not  taken  back  from  the  bank  their  discredit- 

l  ed  draft  on  Botsford  &  Barrett,  the  bank,  in  our  opinion,  would  clear- 

)  ty  be  entitled  to  recover.    This  proposition  finds  express  support  in 

f  Canandaigua  Natl.  Bank  v.  Cleveland,  etc.,  Ry.  Co.,  155  App.  Div.  53, 

139  N.  Y.  Supp.  561,  affirmed  214  N.  Y.  694,  108  N.  E.  1091.    There, 
j  as  here,  the  owner  and  seller  of  the  goods  shipped  took  from  the  car- 

;  rier  a  bill  of  lading  in  which  the  consignee  was  named  as  consignor, 

I  and  negotiated  at  a  bank  a  draft  on  ^e  consignee  for  the  purchase 

price,  accompanied  by  the  bill  of  lading.    The  case  differs  from  the 
instant  case,  so  far  as  seems  important,  only  in  the  fact  that  the 
sellers  did  not  take  up  the  draft  from  the  bank,  and  the  suit  was  by  the 
r  latter ;  but  the  decision  was  not  rested  upon  the  existence  of  rights  in 

•  the  bank  superior  to  those  of  the  seller  of  the  goods  and  pledgor  of  the 

■  bill,  but  upon  the  proposition  that  the  seller  held  the  title  and  had  the 

right  to  sell  the  same  to  the  bank.  Indeed,  by  the  commercial  law, 
as  declared  by  the  decisions  of  the  Supreme  Court  and  by  the  courts 
of  the  majority  of  the  states,  a  bill  of  lading,  while  negotiable,  is  not 
so  in  the  same  sense  as  a  promissory  note;  and  the  transferee  for 
value,  however  innocent,  must  trace  his  title  back  to  the  owner  and 
transferrer.  Friedlailder  v.  T.  &  P.  Ry.  Co.,  130  U.  S.  416,  425,  9 
Sup.  Ct.  570,  32  L.  Ed.  991 ;  Atchison,  etc.,  Ry.  Co.  v.  Harold,  241 
U.  S.  371,  377,  36  Sup.  Ct.  665,  60  L.  Ed.  1050;  Douglas  v.  Bank,  86 
Ky.  176, 179,  5  S.  W.  420,  9  Am.  St.  Rep.  276;  Empire  Transportation 
Co.  V.  Steele,  70  Pa.  188.  The  asserted  lack  of  privity  between  the 
seller  and  the  carrier  would  apply  to  the  Canandaigua  Case,  if  ap- 
plicable here.  But  there  was,  in  our  opinion,  no  lack  of  privity  in  the 
instant  case  between  the  carrier  and  the  actual  owners  of  the  goods, 
clothed  with  the  possession  of  the  bill  of  lading  for  the  protection  of 
their  rights.  In  our  opinion  the  rights  of  petitioners  are  not  made 
less  than  those  the  bank  would  have  had  from  the  mere  fact  that  thein 
ownership  antedated  the  shipment,  and  that  the  bill  of  lading  was  re- 
tained by  them  for  the  express  protection  of  their  antecedent  ownership 
and  right  to  receive  pay  before  parting  with  title.  The  nature  of  the 
contract  has  not  been  changed,  nor  has  the  carrier  been  injured,  by  the 
fact  that  Botsford  &  Barrett,  were  named  in  the  bill  of  lading  as  con- 
signors. Had  they  actually  'made  the  shipment,  the  rights  of  others 
would  still  be  likely  to  intervene,  as,  for  example,  those  of  subsequent 
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pledgees,  to  secure  advancements,  or  those  of  petitioners,  under  actual 
delivery  of  bill  of  lading  by  Botsford  &  Barrett,  to  secure  payment  of 
their  draft  for  the  price  of  the  beans.  We  think  it  clear  that  in  the  lat- 
ter case  petitioners  would  have  been  protected.  We  are  not  impressed 
that  the  protection  is  lost  because  their  ownership  antedated  the  ship- 
ment, and  because  the  bill  of  lading  was  retained  by  them,  instead  of 
being  manually  turned  over  to  them  by  Botsford  &  Barrett.  Peti- 
tioner's loss  is  due  directly  to  the  carrier's  failure  to  observe  its  con- 
tract. 

We  have  not  overlooked  the  decisions  cited  by  defendants  as  direct- 
ly sustaining  their  contention,  viz.,  St.  Louis  Southwestern  Ry.  Co.  v. 
Gilbreath  (Tex.  Civ.  App.)  144  S.  W.  1051,  and  Nelson  Grain  Co.  v. 
Ann  Arbor  R.  R.  Co.,  174  Mich.  80,  140  N.  W.  486.  What  we  have 
said  indicates  that  we  do  not  find  these  cases  persuasive.  While  the 
facts  in  the  Nelson  Grain  Company  Case  were  practically  the  same  as 
here,  not  only  was  the  decision  by  a  divided  court,  but  the  force  of  the 
majority  opinion  is  to  our  minds  affected  to  some  extent  by  the  later 
unanimous  decision  in  Turnbull  v.  Mich.  Central  R.  R-  Co.,  supra, 
although  the  two  decisions  are  readily  distinguished. 

In  our  opinion,  the  order  of  the  District  Court,  allowing  plaintiffs' 
claim,  should  be  affirmed. 


(249  Fed.  30^ 

ALABAMA  &  V.  RY.  CO.  et  al.  v.  AMERICAN  COTTON  OIL  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  4,  1918.) 

No.  3061. 

1.  Cabbiebs  ^=»121 — Loss  of  Goods — LiABruTT. 

Where  a  consignee  of  cotton  oil  furnished  its  own  tank  cars  for  the 
shipment,  and  it  was  not  apparent  that  the  inner  valve  in  the  car  had 
not  been  closed,  the  railroad  company,  though  bound  to  exercise  a  high 
degree  of  care,  cannot  be  held  liable  for  loss  of  the  oil  resulting  from 
failure  to  securely  close  the  valve,  notwithstanding  the  outer  cap  might 
have  prevented  the  escape,  had  it  not  been  defective ;  it  appearing  cars 
were  often  transported  without  fastening  the  outer  cap. 

2.  Cabbiebs  ^=>136 — Loss  of  Goods — ^Action — Juby  QuEsnoNa 

In  an  action  against  a  railroad  company  for  loss  of  cotton  oil  shipped  In 
a  tank  car  furnished  by  the  consignee,  the  question  whether  railroad  com- 
pany was  negligent,  or  whether  the  loss  resulted  from  failure  of  the 
shipper's  servants  to  securely  fasten  the  inside  valve  of  the  car,  held, 
under  the  evidence,  for  the  Jurj*. 

8.  Cabbiebs  ^=>117— Loss  of  Goods — LiABiLm — Lease  of  Cab. 

Where  a  railroad  company  made  an  allowance  of  the  freight  because 
the  consignee  furnished  its  own  tank  car,  the  company,  as  it  exercised  no 
right  over  the  car,  except  for  the  limited  purpose  of  transporting  the 
shipment,  should  not  be  treated  as  a  lessee. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi ;   Henry  C.  Niles,  Judge. 

Action  by  the  Ajnerican  Cotton  Oil  Company  against  Alabama  & 
Vicksburg  Railway  Company  and  another.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error.     Reversed. 

^s»For  other  cases  see  same  topic  St  KEY-NUMBER  in  all  Key-Numbered  Dlxests  A  IndezM 
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R.  H.  Thompson,  of  Jackson,  Miss.,  T.  C.  Catchings,  of  Vicksburg, 
Miss.,  and  J.  Blanc  Monroe  and  Monte  M.  Lemann,  both  of  New 
Orleans,  La.  (J.  H.  Thompson,  of  Jackson,  Miss.,  on  the  brief),  for 
plaintiffs  in  error. 

R.  L.  McLaurin,  of  Vicksburg,  Miss.  (McLaurin  &  Armistead,  of 
\^icksburg.  Miss.,  and  Sullivan  &  Cromwell,  of  New  York  City,  on 
Ac  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS, 
District  Judge. 

BATTS,  Circuit  Judge.    The  American  Cotton  Oil  Company,  on 
March  16,  1914,  contracted  to  purchase  cotton  seed  oil  from  the  Cald- 
well Cotton  Oil  Company  of  Vicksburg.     It  delivered  to  the  latter 
company,  on  a  spur  of  the  Yazoo  &  Mississippi  Valley  Railroad,  which 
connected  with  the  plant  of  the  Cotton  Oil  Company,  one  of  its  own 
oil  tank  cars,  for  the  loading  of  the  purchased  oil.    After  loading,  the 
car  was  delivered  to  the  Alabama  &  Vicksburg  Railway  Company  for 
shipment,  and  that  company  issued  its  bill  of  lading  to  the  Caldwell 
Cotton  Oil  Company,  "notify  the  American  Oil  Company  at  Cincin- 
nati."    The  Caldwell  Cotton  Oil  Company  drew  its  draft  upon  the 
American  Cotton  Oil  Company,  with  bill  of  lading  attached,  and  the 
draft  was  duly  paid.    The  tank  car  was  received  by  the  railway  com- 
pany and  transported  by  it  to  Meridian,  Miss.,  where  it  was  delivered  to 
the  Alabama  Great  Southern  Railroad  Company.     The  car  moved 
from  Meridian  on  March  27,  1914,  and  when  it  reached  McClures, 
Ala.,  40  or  60  miles  from  Meridian,  it  was  discovered  that  the  tank 
was  leaking.    The  train  was  stopped  and  efforts  made  to  prevent  the 
leakage,  but  all  the  oil  escaped.     Suit  was  by  the  American  Cotton 
Oil  Company  to  recover  from  the  two  railroads  the  amount  paid  for 
the  oil.    The  Alabama  Great  Southern  Railroad  Company  filed  a  plea 
of  the  general  issue,  and  gave  notice,  in  accordance  with  the  Missis- 
sippi practice,  of  what  it  would  undertake  to  prove,  viz.:  That  by 
the  terms  of  the  bill  of  lading  it  was  contracted  by  the  Caldwell 
Cotton  Oil  Company  and  the  railroad  that  neither  the  initial  railroad 
nor  any  carrier  in  possession  of  the  property  should  be  liable  for  any 
loss  thereto  caused  "by  the  act  or  default  of  the  shipper  or  owner"; 
that  the  oil  was  loaded  by  the  consignor,  by  its  own  employes  and 
agents,  and  without  any  participation  by  the  railroad  company,  into  a 
car  specially  manufactured  for  receiving  and  transporting  oil,  which 
was  the  property  of  plaintiff,  and  furnished  by  it  to  the  Caldwell 
Cotton  Oil  Company  for  the  purpose  of  receiving  the  oil;    that  the 
tank  was  carelessly  loaded  by  the  agents  and  employes  of  the  Caldwell 
Cotton  Oil  Company;  that  the  inner  valve  was  not  closed;   that  the 
outer  valve  or  discharge  pipe  beneath  the  car,  through  which  the  oil 
was  intended  to  be  drawn  off,  was  closed  by  a  cap  screwed  upon  it, 
tut  that  the  threads  were  worn  so  that  it  was  not  tightly  screwed  on,  by 
reason  of  which  it  fell  off;  that  if  the  inner  valve  had  been  closed,  the 
<lefect  in  the  cap  of  the  outer  valve  would  have  made  no  difference; 
that  it  had  no  means  of  knowing  whether  the  inner  valve  had  been 
closed  or  not;  that  the  cap  on  the  top  of  the  car  was  screwed  down 
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tight,  and  that  whether  the  inner  valve  was  closed  could  not  have  been 
ascertained,  except  by  unscrewing  the  cap  and  making  an  examina- 
tion from  the  top,  which  it  was  under  no  obligation  to  do ;  that  out- 
wardly the  car  was  in  good  and  safe  condition ;  that  the  car  was  de- 
livered to  the  Alabama  Great  Southern  Railroad  Company  at  Meridi- 
an, with  its  condition  still  apparently  good,  and  that  the  receiving  com- 
pany did  not  know  that  the  inner  valve  was  not  closed,  or  that  the  cap 
on  the  discharge  pipe  was  not  tightly  screwed  on;  that,  when  the 
fact  was  discovered  that  the  oil  was  leaking,  it  immediately  endeavor- 
ed to  stop  the  leak;  that  at  no  time  after  the  tank  was  placed  in  its 
possession  was  it  roughly  handled;  and  that  there  was  no  negU- 
gence  on  its  part,  and  no  want  of  care  or  foresight. 

The  allegations  with  reference  to  the  sale  of  the  oil,  furnishing  the 
car,  delivery  to  the  railroads,  and  the  loss  of  the  oil  were  proved. 
The  tank  car  in  which  the  oil  was  loaded  was  of  steel.  It  was  filled 
from  the  top  and  was  designed  to  be  emptied  by  a  valve  in  the  bottom. 
This  valve  was  closed  by  a  rod,  which  ran  to  the  top  of  the  car,  held 
in  place  by  a  coilless  spring.  Underneath  tfie  valve  was  a  cap  that 
screwed  from  the  bottom  of  the  car.  The  cap  was  not  designed  to 
hold  the  contents  of  the  car,  but  would  have  had  that  effect  if  the  screw 
threads  had  not  been  defective.  The  unscrewing  of  this  cap  would  not 
have  the  effect  of  emptying  the  car,  the  valve  being  in  place. 

The  testimony  indicates  that  the  car  was  filled  by  two  employes 
of  the  Caldwell  Cotton  Oil  Company.  One  of  these  testified  that,  when 
they  loaded  the  car,  the  first  thing  they  did  was  to  take  the  cap  off. 
He  then  put  the  pipe  in,  and  he  states  that  he  saw  that  the  inner 
valve  was  in  good  condition.  He  said  that  he  looked  into  the  car  with 
a  light,  but  did  not  go  down  into  it;  that  there  was  about  an  inch 
of  something  that  looked  like  oil  in  the  tank,  and  it  apparently  being 
clean  cotton  seed  oil,  he  loaded  on  top  of  it.  He  said  that  to  find  out 
what  was  in  the  tank  he  raised  the  valve  and  let  it  fall  back,  and  that 
it  was  left  without  any  further  examination. 

The  balance  of  the  testimony  is  with  reference  to  the  investiga- 
tions and  examinations  which  were  made  and  the  testimony  of  per- 
sons who  were  familiar  with  cars  of  this  character  and  the  valves 
used  in  this  car.  This  testimony  all  indicates  that,  if  the  valve  had  been 
put  properly  in  place,  it  could  not  have  gotten  out  of  its  gasket,  even 
with  rough  handling  by  the  railroad.  The  evidence  strongly  indicates 
that,  when  the  valve  was  pulled  up  by  the  employe  of  the  Caldwell 
Company  before  loading,  it  did  not  get  back  properly  into  place.  The 
evidence  also  indicates  that  the  cap  underneath,  while  it  might  have 
held  the  oil,  was  not  intended  for  that  purpose,  and  that  an  inspection 
which  would  have  disclosed  a  deficiency  in  this  cap  would  not  have 
suggested  the  necessity  of  making  any  change  or  repair  in  the  car; 
it  appearing  that  not  infrequently  these  caps  were  unscrewed  in  transit. 

[1,2]  The  evidence  is  ample  to  justify  the  submission  to  the  jury 
of  the  defense  of  the  railroad  companies,  to  the  effect  that  the  loss  of 
the  oil  resulted  from  the  negligence  of  the  employes  of  the  Caldwell 
Cotton  Oil  Company,  provided  such  negligence  could,  under  any  cir- 
cumstances, relieve  the  railroads  accepting  the  car  and  issuing  a  bill 
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of  lading  therefor.  The  trial  judge,  at  the  instance  of  the  plaintiff, 
American  Cotton  Oil  Company,  directed  a  verdict  against  the  railroads. 
If  the  defect  in  loading,  or  the  defect  in  the  car,  had  been  apparent 
to  the  railroad  company  at  the  time  of  the  acceptance  of  the  car,  the 
railroad  company  would  doubtless  be  held  responsible,  notwithstanding 
the  car  had  been  chosen  by  the  shipper  and  had  been  loaded  by  him. 
Even  under  such  circumstances,  to  permit  recovery  by  the  shipper 
would  involve  a  questionable  policy.  While  there  is  every  reason  for 
holding  the  railroad  companies  to  a  very  high  degree  of  care  in  the 
exercise  of  their  duties  to  the  public,  it  can  scarcely  consist  with 
public  policy  to  encourage  the  furnishing  by  shippers  of  bad  cars  or 
bad  containers  of  any  kind,  or  defective  loading,  by  excusing  them 
from  the  results  of  their  negligence.  No  such  question,  however, 
arises  in  this  case.  The  evidence  would  justify  a  finding  to  the 
effect  that  the  damage  resulted  from  the  negligence  of  the  shipper  in 
the  loading,  and  that  the  negligence  in  the  loading,  whereby  the  valve 
was  not  properly  seated  in  its  gasket,  could  not  have  been  ascertained 
by  the  railroad,  except  by  unloading  the  car  at  a  time  when  there 
was  no  apparent  reason  for  unloading. 

The  following  cases  support  the  proposition  that  the  carrier  is  not 
to  be  held  responsible  for  loss  occasioned  by  imperfect  packing, 
or  other  carelessness  on  the  part  of  the  shipper:  Carpenter  v.  Balti- 
more &  Ohio  Raihroad  Co.,  6  Pennewill  (Del.)  15,  64  Atl.  253;  Penn- 
sylvania Co.  V.  Kenwood  Bridge  Co.,  170  111.  645,  49  N.  E.  217; 
Klauber  v.  American  Express  Co.,  21  Wis.  21,  91  Am.  Dec.  452. 
The  case  of  Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Wittnebert,  101 
Tex.  368,  108  S.  W.  150,  14  L.  R.  A.  (N.  S.)  1227,  130  Am.  St.  Rep. 
858,  16  Ann.  Cas.  1153,  involved  a  case  of  substantially  the  same 
character  as  this,  and  the  ruling  was  in  accord  with  the  conclusion 
we  have  reached.  There  seems  to  be  no  adjudication  by  any  federal 
court  upon  the  subject,  but  we  are  entirely  satisfied  with  the  reason- 
ing and  conclusions  of  the  state  courts. 

[3]  The  plaintiff  undertakes  to  defend  the  actiofi  of  the  trial  court 
upon  the  ground  that  the  car  became,  by  its  acceptance  by  the  rail- 
road company  and  the  circumstance  that  an  allowance  was  made  for 
its  use,  leased  to  the  railroad ;  and  insists  that  the  rule  should  be  the 
same  as  where  the  railroad  company  had  furnished  the  car.  In  fixing 
the  rate  to  be  charged  for  the  transportation  of  oil,  a  reduction  is  made 
on  account  of  the  fact  that  the  car  is  furnished  by  the  shipper.  This 
is  in  no  sense  a  lease  to  the  railroad  company.  The  railroad  com- 
pany exercises  no  right  over  it,  except  for  the  limited  time  and  pur- 
pose for  which  it  is  tendered  by  the  shipper. 

The  instructions  asked  by  defendants  cannot  be  regarded  as  a  re- 
quest for  the  court  to  determine  the  questions  of  fact.     The  issues 
tendered  by  the  defendant  railroad  company  should  have  been  sub- 
mitted to  the  jury. 
The  case  will  be  reversed  for  proceedings  in  conformity  herewith. 
Reversed. 
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(249  Fed.  312) 

ALABAMA  GREAT  SOUTHERN  B.  CO.  v.  MORRIS  ft  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  4,  1918.) 

Na  308& 

1.  TbIAL  ^S»143 — CONFLICTINO  ByiDBROD — JUBT  QXTBGmOH. 

Where  the  evidence  is  conflicting,  issues  should  be  submitted  to  the 
Jury. 

2.  Cabsiebs  ^=»121 — Cabbiagb  of  (^oods— Lxabiutt  of  Railboad  Compakt. 

Where  a  seller  of  cotton  seed  oil  loaded  same  in  its  own  tank  car,  buyer 
cannot,  having  paid  bill  of  lading  with  draft  attached,  recover  against 
railroad  company  for  loss  of  oil  resulting  from  defect  in  car  not  discover- 
able by  reasonable  inspection,  even  though  railroad  company  made  seller, 
who  was  required  by  contract  to  deliver  oil,  an  allowance  for  use  of  car. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi;  Henry  C.  Niles,  Judge. 

Action  by  Morris  &  Co.  against  the  Alabama  Great  Southern  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Albert  S.  Bozeman,  of  Meridian,  Miss.  (B.  F.  Cameron,  Jr.,  of 
Meridian,  Miss.,  on  the  brief),  for  plaintiff  in  error. 

Geo.  B.  Neville,  of  Meridian,  Miss.  (Neville,  Stone  &  Currie,  of 
Meridian,  Miss.,  and  Borders,  Walter  &  Burchmore,  of  Chicago,  III., 
on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Morris  &  Co.  instituted  suit  against  the 
Alabama  Great  Southern  Railroad  Company  in  the  circuit  court  of 
Lauderdale  county.  Miss.,  alleging  that  it  had  purchased  from  the 
Eagle  Cotton  Oil  Company,  of  Meridian,  a  tank  of  cotton  seed  oil, 
which,  under  the  terms  of  the  purchase,  was  to  be  delivered  by  the 
seller  to  the  plaintiff  at  Chicago ;  the  plaintiff  to  pay  the  costs  of  freight 
and  to  pay  the  price  to  seller  upon  presentation  of  its  draft  with  bill 
of  lading.  The  railroad  company  received  the  oil  from  the  oil  com- 
pany, and  issued  its  bill  of  lading.  Draft  was  drawn,  with  bill  of  lad- 
ing attached,  and  paid.  It  is  alleged  that  the  oil  was  never  delivered 
to  plaintiff,  and  prayer  is  made  for  judgment  for  its  value. 

The  case  was  removed  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi,  where  the  defendant  set  up  that 
the  tank  car  in  which  the  cotton  seed  oil  was  shipped  was  the  car  of 
the  shipper ;  that  it  was  not  furnished  by  the  defendant  to  the  ship- 
per or  to  the  consignee,  but  was  furnished  and  selected  by  the  Eagle 
Cotton  Oil  Company;  that  the  oil  was  loaded  by  the  shipper  at  its 
plant  at  Meridian,  Miss.,  in  the  car  so  owned  and  selected  by  it  for 
that  purpose;  that  when  the  oil  was  tendered  for  shipment  it  was 
already  loaded  in  the  car,  to  be  carried  and  consigned  to  the  order  of 
the  shipper  at  Chicago,  111. ;   that  the  car  was  defective,  in  that  it  was 

^s»For  otber  cases  see  same  topio  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indu« 
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as  old  car,  and  that  the  tank  had  been  worn  through  at  a  point  where 
it  rested  on  a  support  bracket ;  that  the  tank  had  been  patched  by 
riveting  a  thin  metal  patch  over  the  worn  place ;  that  the  metal  body  of 
the  tank  at  that  place  was  thin  and  worn  and  weak ;  that  the  patch 
had  not  been  applied  in  a  workmanlike  manner,  but  so  applied  that  the 
ordinary  wear  and  tear  incident  to  the  careful  hauling  of  the  car  when 
loaded  caused  the  body  of  the  tank  to  crack  and  break  alongside  the 
edgt  of  the  patch,  whereby  the  contents  was  lost ;  that  the  defect  was 
known  to  the  shipper,  but  was  not  known  to  the  defendant,  although 
the  defendant  inspected  the  car  with  proper  and  reasonable  care,  both 
at  the  time  and  place  of  shipment  and  at  other  stations  while  the 
car  was  in  transit ;  that  the  defect  was  concealed  under  the  iron  and 
wooden  supports  of  the  tank,  and  was  not  discoverable  by  reasonable 
inspection  of  the  car;  that  the  shipper,  under  whom  the  consignee 
claims,  and  who  was  the  agent  of  the  consignee  in  making  the  shipment, 
was  negligent  in  furnishing  and  selecting  a  defective  car  and  in  load- 
ing oil  therein ;  that  the  car  and  contents  were  handled  by  defendant 
and  its  connecting  carrier  with  all  reasonable  care,  and  that  the  injury 
and  damage  suffered  by  the  plaintiff  is  the  fault  of  the  shipper. 

In  answer  to  this,  the  plaintiff  pleaded  that  the  defendant  had  leased 
from  the  Cotton  Oil  Company  the  tank  car,  in  which  the  cotton  seed 
oil  was  loaded,  and  had  agreed  to 'pay  the  Oil  Company  3^  cents 
per  mile  for  said  car ;  that  an  agent  of  the  defendant  at  Chattanooga, 
Tenn.,  inspected  the  tank  car,  and  discovered  that  the  oil  was  leaking 
therefrom,  and  placed  on  the  car  a  bad-order  card,  calling  attention 
to  the  leak;  that  thereafter  the  car  was  carried  by  the  defendant  to 
its  shop  at  Chattanooga,  but  that  defendant  carelessly  and  negligently 
failed,  either  to  stop  the  leak  or  to  transfer  the  oil  to  another  car; 
and  that  thereafter  the  oil  was  lost. 

The  demurrers  to  the  answer  and  replication  were  overruled,  and 
evidence  presented  to  the  jury.  At  the  end  of  the  introduction  of  tes- 
timony, the  plaintiff  filed  a  motion  requesting  the  court  to  instruct 
a  verdict  for  plaintiff  for  the  amount  sued  for,  assigning  as  reasons 
for  the  motion:  (1)  Because,  under  the  law,  it  was  the  duty  of  the 
defendant  to  furnish  a  fit  and  suitable  car  in  which  to  carry  the  oil  in 
controversy  from  Meridian,  Miss.,  to  Chicago,  111.,  and  the  defendant 
cannot  escape  this  duty  by  showing  that  the  car  belonged  to  the  con- 
signor, and  was  defective  when  it  was  delivered  to  the  defendant ;  (2) 
because  the  testimony  of  the  defendant  shows  that  a  defect,  which  the 
defendant  claims  existed,  was  an  open  and  patent  defect ;  (3)  because 
the  evidence  of  defendant  shows  that  an  employe  of  the  defendant 
at  Chattanooga,  Tenn.,  discovered  a  leak  in  the  car,  and  the  defendant 
did  nothing  to  stop  the  leak  or  to  transfer  the  oil  to  another  tank ; 
(4)  because  the  evidence  shows,  without  contradiction,  under  tariffs 
adopted  by  the  defendant,  defendant  agreed  to  pay  the  consignor,  the 
Eagle  Cotton  Oil  Company,  the  owner  of  the  car,  three-fourths  cents 
per  mile  loaded  and  empty  for  said  car,  and  also  agreed  to  make  all 
necessary  repairs  on  said  car  while  in  its  possession  at  the  cost  of  the 
owner  of  the  car;  (5)  because  the  testimony  does  not  warrant  the 
jury  in  finding  a  verdict  for  the  defendant  against  the  plaintiff ;  (6) 
because  the  defendant  has  failed  to  prove  that  it  made  a  careful  in- 
161  C.O.A.— 21 
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spection  of  the  tank  car  in  controversy  by  a  competent  inspector,  to 
discover  any  defects  in  said  tank  car;  (7)  because  the  defendant  has 
failed  to  prove  that  the  loss  of  the  oil  resulted  solely  from  a  defect  in 
the  tank  which  was  hidden  and  not  discoverable  upon  a  careful  in- 
spection by  a  competent  inspector. 

This  motion  was  sustained  by  the  court,  who  directed  the  jury  to 
return  a  verdict  against  the  defendant  for  the  amount  sued  for.  From 
the  judgment  rendered  upon  this  verdict  the  proceedings  in  error  have 
been  taken. 

Taking  up  the  several  grounds  upon  which  the  motion  is  based: 

(1)  The  shipper  did  not  call  upon  the  defendant  to  furnish  a  fit 
and  suitable  car  in  which  to  carry  the  oil  in  controversy,  but  tendered 
to  the  company  a  car  filled  with  oil  and  ready  for  transportation. 

(2)  The  question  as  to  whether  or  not  the  defect  which  the  defend- 
ant claims  existed  was  an  open  and  patent  defect  was  one  which  should 
have  been  submitted  to  the  jury. 

(3)  The  evidence  shows  that  an  employe  of  the  defendant,  or  of 
one  of  its  connecting  lines,  upon  an  inspection  of  the  car,  made  a  re- 
port as  follows : 

"Bad  Order.  Marked  for  Ld  Shop  8-17,  for  the  foUowing  repairs:  1  brake 
lever  &  3  brake  pins  gone.  Brake  ratchet  wheel  loose  brake — B — OU  leaking 
out  A  &  B  12/37  p.  m." 

The  car  was  put  in  the  shop  and  repairs  made,  but  the  evidence 
indicates  that  no  leak  was  found,  and  a  subsequent  inspection  when 
the  car  left  Chattanooga  failed  to  disclose  any  defect  or  leak.  The 
evidence  with  reference  to  the  inspection  and  repair  is  of  a  character 
to  be  submitted  to  the  jury. 

(4)  The  evidence  shows,  without  contradiction,  that  the  Eagle  Cot- 
ton Oil  Company  received  a  bill  of  lading  for  the  car  which  was 
tendered,  and  that,  in  reaching  the  rate  to  be  charged,  a  deduction  is 
made  by  the  applicable  tariff  on  account  of  the  furnishing  of  the  car 
by  the  shipper.  This  did  not  constitute  a  lease  of  the  car  to  the  rail- 
road company.  During  the  time  the  car  was  in  transit,  the  railroad 
company  was  under  obligations  to  exercise  reasonable  care  to  make 
the  necessary  repairs  at  the  cost  of  the  owner.  The  issue  as  to  wheth- 
er or  not  this  was  done  should  have  been  submitted  to  the  jury. 

(5)  The  evidence  in  the  case,  with  reference  to  all  contested  issues, 
was  conflicting,  and  was  such  as  would  have  warranted  the  jury  in 
findinga  verdict  for  either  party. 

(6)  The  issue  as  to  whether  defendant  made  careful  inspection 
of  the  car  by  competent  inspectors  was  one  which  should  have  been 
left  to  the  jury. 

(7)  The  question  as  to  whether  the  loss  of  the  oil  resulted  solely 
from  a  defect  in  the  tank  which  was  hidden  and  not  discoverable 
upon  a  careful  inspection  by  a  competent  inspector  is  one  with  refer- 
ence to  which  any  finding  by  the  jury  could  properly  be  sustained. 

[1,2]  The  matters  set  up  by  the  railroad  company,  if  true,  consti- 
tuted a  complete  defense  to  plaintiff's  cause  of  action.  See  Alabama 
&  Vicksburg  Ry.  Co.  v.  American  Cotton  Oil  Co.,  249  Fed.  308,  161 
C.  C.  A.  316,  tfiis  day  decided.    Upon  all  of  these  issues  there  was 
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conflicting  testimony,  and  they  should  have  been  submitted  to  the  jury 
under  proper  instructions. 

The  judgment  is  reversed,  and  the  cause  remanded  for  proceedings 
not  inconsistent  herewith. 

Reversed  and  remanded. 


C249Fed.  315) 

SHBATZ  V.  MARBOiBT  et  aL 

(Clrcnit  Court  of  Appeals,  Third  Circuit    January  30,  1918.    Behearlng 
Denied  March  12,  19ia) 

No.  2301. 

1.  AssioNifENTS  ^s»58— Pabtiai.  Ajssionments — Effect. 

It  Is  the  rule  In  the  federal  courts  that,  unless  a  debtor  agrees  to  ac- 
cept a  partial  assignment  of  a  debt  due  by  him,  he  is  not  bound  thereby. 

2.  Corporations  «=>406(3) — Seobetaby— Authowtt  of. 

That  the  secretary  and  treasurer  of  a  corporation  was  in  charge  of  Its 
office  and  accounts  does  not  show  that  he  was  emiK)wered  to  accept  a 
partial  assignment  of  a  debt  due  by  the  corporation,  in  the  at>sence  of 
evidence  that  he  was  so  h3ld  out 
3-  Corporations  ^=»426(2) — Seobetabt  and  Tbeasubeb— Authority — Rati- 
fication. 

Where  the  secretary  and  treasurer  of  a  corporation  was  not  capable 
of  binding  the  corporation  by  assenting  to  a  partial  assignment,  he 
could  not  bind  it  by  purporting  to  ratify  his  unauthorized  act 

4.  Ehdence  ^=>155(8) — Assignments — ^Partial  Assignments. 

Where  contractors  sued  a  corporation  to  the  use  of  plaintiff,  to  whom 
they  had  made  a  partial  assignment  of  a  debt  due  them,  and  an  auxiliary 
ledger  evidencing  the  assignment  was  introduced  in  evidence,  other  books 
of  the  corporation,  showing  transactions  between  the  contractors  and  the 
corporation,  were  admissible. 

5.  Evidence  ^=>234 — ^Adkissions — ^Admissibility. 

In  an  action  against  corporation  by  contractors,  to  the  use  of  one  to 
whom  they  had  made  a  imrtial  assignment  of  a  debt  due  them,  evidence 
of  admissions  made  by  the  contractors  that  the  contract  on  which  the 
daim  was  based  had  not  been  performed  by  them  though  occurring  after 
the  alleged  partial  assignment,  are  admissible  in  evidence ;  the  acceptance 
of  the  assignment  having  been  denied,  and  the  time  that  the  admissions 
were  made  going  only  to  their  probative  force. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge* 

Action  by  John  R.  Markley  and  Isaiah  B.  Miller,  to  th€  use  of  E. 
Kirby-Smith,  against  the  International  Lumber  &  Development  Com- 
pany, whose  receiver,  John  O.  Sheatz,  was  afterwards  substituted  as 
defendant.  There  was  a  judgment  for  plaintiffs^  and  defendant  brings 
error.    Reversed,  and  new  trial  awarded. 

Owen  J.  Roberts,  Olin  Bryan,  and  Harry  Reiss  Axelroth,  all  of 
Philadelphia,  Pa.,  for  plaintiff  in  error. 

Henry  J.  Scott,  of  Philadelphia,  Pa.,  and  Fred  H.  Atwood,  of  Chi- 
cago, 111.,  for  defendants  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

^=>For  oUier  camb  lee  lame  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Diceets  &  Indexes 
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McPHERSON,  Circuit  Judge.  In  this  action  the  use  plaintiff,  E. 
Kirby-Smith,  sued  the  International  Lumber  &  Development  Company 
(whose  receiver,  John  O.  Sheatz,  was  afterward  substituted  as  de- 
fendant), claiming  to  recover  money  due  or  to  become  due  by  the 
company  to  the  legal  plaintiffs,  Markley  &  Miller. 

He  based  his  claim  on  Markley  &  Miller's  assignment  to  him  on 
August  28,  1911.  Several  years  before  that  date  they  had  contracted 
with  the  company  to  cultivate  and  develop  a  ranch  in  Mexico,  and 
had  employed  Kirby-Smith  as  manager;  his  duties  requiring  him  to 
live  on  the  ranch  and  to  look  after  the  work  on  the  ground.  In  1911 
he  gave  up  his  employment,  and  on  August  28  he  met  Markley  & 
Miller  in  Chicago,  where  his  claim  against  them  was  compromised, 
and  the  sum  of  $105,000  was  agreed  upon  as  due.  Thereupon  they 
executed  an  assignment  of  that  amount  out  of  such  money  as  might 
then  be  due  or  might  become  due  thereafter  upon  their  contract  with 
the  company.  They  also  signed  notes  aggregating  $105,000,  and  drew 
drafts  upon  the  company  in  the  same  amounts  as  the  notes  and  fall- 
ing due  on  the  same  dates.  The  plaintiff  offered  evidence  to  the  effect 
that  C.  M.  McMahon,  the  company's  secretary  and  treasurer,  was 
present  at  the  settlement  and  agreed  to  the  assignment  on  behalf  of 
the  company,  and  also  offered  evidence  tending  to  show  that  Markley 
&  Miller  had  performed  the  original  contract.  He  asserted  that  dur- 
ing the  year  1912  the  company  agreed  with  Markley  &  Miller  that 
about  $364,000  was  due  to  them  under  the  contract,  and  proved  the 
payment  of  the  first  draft,  for  $4,000,  and  the  refusal  of  the  others. 

The  assignment  was  only  partial,  and  the  use  plaintiff  undertook 
the  burden  of  showing  the  company's  acceptance,  as  well  as  the  fact 
that  it  owed  to  Markley  &  Miller,  either  on  August  28  or  thereafter, 
enough  money  to  pay  the  amount  assigned.  In  the  effort  to  establish 
these  facts,  he  offered  evidence  of  McMahon's  presence  in  Chicago, 
and  his  declaration  at  the  conference  there  that  the  company  owed 
or  would  owe  Markley  &  Miller  $400,000  under  the  contract,  and 
would  pay  the  drafts  covering  their  assignment.  This  raised  the  ques- 
tion of  McMahon's  authority  to  bind  the  company,  and  to  support  his 
authority  the  plaintiff  called  the  chief  bookkeeper,  who  testified  that 
McMahon  conducted  the  company's  correspondence,  had  full  direc- 
tion of  its  funds,  and  was  in  general  charge  of  the  office.  The  by- 
laws were  itot  offered,  nor  was  any  resolution  of  the  board  of  direc- 
tors referring  to  McMahon's  authority.  It  appeared  that  when  be 
returned  from  Chicago  he  gave  the  bookkeeper  a  list  of  the  drafts, 
so  that  a  memorandum  of  their  amounts  and  due  dates  might  be  made, 
and  that  he  directed  the  payment  of  the  first  draft,  and  the  dishonor 
of  the  others.  The  plaintiff  also  offered  evidence  that  Markley  & 
Miller  had  agreed  to  pledge  certain  collateral  securitv  with  their  notes, 
and  he  attempted  to  show  that  the  company  had  taken  part  in  carry- 
ing out  this  agreement.  On  this  point  the  facts  were  these:  The 
company's  stock  was  to  be  paid  for  in  installments ;  until  all  the  in- 
stallments were  paid,  the  subscribers  received,  not  the  stock  itself  but 
a  form  of  contract,  and  it  was  a  definite  amount  of  these  stock  con- 
tracts that  Markley  &  Miller  agreed  in  August  to  pledge  as  collateral. 
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In  September,  under  some  arrangement  that  was  not  fully  explained, 
the  company  issued  stock  contracts  in  the  name  of  Markley  &  Miller, 
who  assigned  them  in  blank  and  pledged  them  as  security  for  the 
notes.  On  some  of  these  contracts  the  stock  was  afterwards  issued, 
apparently  in  the  name  of  a  dummy.  It  was  not  proved  that  the  com- 
pany issued  the  stock  contracts  for  the  purpose  of  carrying  out  Mark- 
ley  &  Miller's  assignment,  or  with  knowledge  thereof.  This  is  an 
outline  of  the  plaintiffs  case  on  the  subject  of  the  company's  accept- 
ance of  the  assignment. 

On  the  other  question — ^whether  Markley  &  Miller  had  performed 
their  contract  with  the  company,  and,  if  so,  how  much  was  due  there- 
on—the plaintiff  offered  the  following  evidence:  He  attempted  to 
prove  the  company's  declaration  against  interest,  contained  in  an 
account  with  Markley  &  Miller,  kept  in  a  book  that  was  produced  at 
the  trial  and  called  an  "auxiliary  ledger."  He  called  the  bookkeeper 
to  identify  the  volimie  as  an  official  record  of  the  company,  but  the 
witoess  testified  that,  although  the  book  had  been  kept  in  the  prin- 
cipal office,  it  was  not  one  of  the  company's  official  records,  and  did 
not  contain  all  the  entries  that  were  found  in  other  books  concerning 
Markley  &  Miller's  debits  and  credits.  This  ledger,  however,  was 
admitted  in  evidence  as  a  declaration  against  interest,  and  the  account 
therein  showed  that  the  company,  at  and  after  August  28,  owed  the 
contractors  much  more  money  than  the  amount  assigned.  The  re- 
ceiver attempted  to  cross-examine  the  witness,  in  order  to  show  what 
books  of  the  company  contained  the  complete  transactions  with  Mark- 
ley  &  Miller,  and  attempted  later,  as  a  part  of  his  own  case,  to  offer 
other  books  of  the  company  to  show  the  true  state  of  their  account. 
But  the  trial  judge  declined  to  allow  the  cross-examination,  and  de- 
clined also  to  admit  the  other  books  as  part  of  the  receiver's  case,  for 
the  purpose  of  showing  the  account  as  a  whole.  The  receiver  then 
offered  to  prove  that  certain  specific  items,  not  contained  in  the 
"auxiliary  ledger,"  were  proper  charges  against  Markley  &  Miller; 
but  the  offer  was  excluded,  on  the  ground  that  these  items  had  been 
charged  against  one  or  other  of  the  contractors  individually.  Appar- 
ently neither  Markley  nor  Miller  had  done  any  business  with  the  com- 
pany, except  under  the  contract  of  October,  1904. 

The  court  asked  the  jury  to  find  (1)  whether  McMahon  had  actual 
authority  to  bind  the  company  by  his  acceptance  of  the  assignment,  or 
whether  he  had  been  previously  held  out  as  having  such  authority; 
and  (2)  whether  the  auxiliary  ledger  showed  a  sufficient  indebtedness 
to  Markley  &  Miller  at  and  after  August  28.  As  part  of  the  charge, 
the  jury  was  instructed  that  sufficient  facts  (if  believed)  were  in  the 
case  to  estabHsh  McMahon's  authority,  but  that  the  jury  must  deter- 
mine from  the  evidence  whether  McMahon  did  accept  the  assignment 
for  the  company. 

[1-3]  We  regret  that  another  trial  of  this  case  must  be  had,  but 
we  see  no  way  to  avoid  it.  On  the  two  fundamental  questions  in  dis- 
pute erroneous  decisions  were  made  that  cannot  be  disregarded.  What- 
ever the  rule  may  be  in  other  tribunals,  the  rule  in  the  federal  courts 
is  that,  unless  a  debtor  agrees  to  accept  the  partial  assignment  of  a 
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debt  due  by  him,  he  is  not  bound  thereby.    MandeviUe  v.  Welch,  5 
Wheat.  277,  5  L.  Ed.  87,  1  Rose's  Notes  (Rev.  Ed.)  1041 ;  2  Rul.  Case 
Law,  618,  §  26.    This  being  so,  the  plaintiff  was  bound  to  prove  that 
the  company  had  accepted  Markley  &  Miller's  assignment,  and  this  in 
turn  depended  essentially  upon  McMahon's  authority.    So  far  as  ap- 
pears, he  was  not  expressy  authorized  to  bind  the  company,  and  we 
cannot  assent  to  the  proposition  that  such  authority  may  be  implied 
from  the  fact  that  he  was  discharging  the  customary  duties  of  secre- 
tary and  of  treasurer.    And  there  was  no  evidence  that  he  had  been 
held  out  to  any  one  as  so  empowered;   nothing  was  proved,  except 
that  he  was  in  charge  of  the  company's  office  and  accoiuits — as  might 
be  expected  from  a  secretary  and  treasurer — ^attending  to  the  corre- 
spondence, keeping  the  accounts,  and  receiving  and  paying  out  the 
money.     If,  with  the  company's  knowledge  and  implied  assent,   he 
had  been  usurping  the  corporate  powers,  and  had  come  to  represent 
the  company  for  most,  if  not  for  all,  corporate  purposes,  this  fact 
was  not  made  to  appear,  and  in  the  absence  of  evidence  we  must  de- 
cline to  accept  the  assertion  of  counsel  on  this  subject.    It  is  hardly 
necessary  to  add  that,  if  he  was  not  capable  of  binding  the  company 
by  assenting  to  the  assignment,  he  could  not  ratify  his  own  unauthor- 
ized act,  unless  the  company  gave  him  power  so  to  do.    Woodruff  v. 
Shimer  (C.  C.  A.  3)  174  Fed.  584,  98  C.  C.  A.  430. 

[4]  Upon  the  other  question,  also,  we  cannot  sustain  the  rulings 
at  the  trial.  We  do  not  pass  upon  the  correctness  of  restricting  the 
receiver's  cross-examination  of  the  bookkeeper.  In  any  event,  the  rul- 
ing did  no  serious  harm,  for  the  receiver  had  a  subsequent  oi^)ortunity 
to  go  into  the  same  subject  when  his  turn  came  to  be  heard.  But 
the  opportunity  was  of  no  avail ;  the  offers  he  made  were  excluded, 
and  here  we  think  a  mistake  was  made.  Assimiing  the  "auxiliary 
ledger"  to  have  been  an  official  book  of  the  company — ^and  upon  the 
evidence  before  us  this  seems  to  have  been  a  fairly  disputable  point 
concerning  which  we  think  the  jury  should  have  received  more  defi- 
nite instructions — ^it  did  not  follow  that  the  other  books  of  the  com- 
pany might  not  throw  important  light  upon  the  true  state  of  the  ac- 
count, and  if  they  did  afford  such  help  they  should  have  been  received 
and  considered.  The  fact  that  some  items  sought  to  be  proved  may 
have  been  entered  on  what  were  formally  the  individual  accounts  of 
the  contractors  was  not  conclusive.  On  the  record  before  us,  the 
only  transactions  Markley  &  Miller  had  with  the  company  grew  out 
of  their  contract,  and  the  appearance  of  some  transactions  in  a  seem- 
ingly individual  account,  while  others  appeared  in  a  firm  accoimt,  was 
open  to  explanation.  In  a  word,  the  relations  between  the  company 
and  the  contractors  should  have  been  thoroughly  investigated,  and  for 
this  purpose  we  think  the  books  as  a  whole  (speaking,  of  course,  in 
general  terms)  were  relevant 

[6]  We  are  of  opinion,  also,  that  the  court  should  have  admitted 
the  receiver's  offer  to  prove  achnissions  by  Markley  tending  to  show 
that  the  contract  of  October,  1904,  had  not  been  performed.  The 
fact  that  these  admissions  were  made  in  December,  1912,  was  not  suffi- 
cient to  exclude  them.    We  are  dealing,  not  with  a  situation  where 
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the  debtor  had  accepted  the  assignment,  but  with  a  situation  where 
the  acceptance  itself  was  a  matter  of  dispute,  and  where  the  perform- 
ance of  the  contract,  and  therefore  the  existence  of  a  fund,  was  also  in 
controversy.  It  was  essential  to  determine  whether  the  company 
owed  Markley  &  Miller  anything,  and,  if  so,  how  much — in  other 
words,  whether  in  August,  1911,  Markley  &  Miller  had  any  valuable 
right  to  assign.  On  this  question  the  admission  of  Markley,  that  the 
original  contract  had  not  been  performed,  was  evidence,  and  we  do 
not  see  that  its  competency  would  be  affected  by  the  fact  that  it  was 
made  in  1912.  Under  the  circumstances  the  right  of  the  use  plaintiff 
could  not  be  greater  than  the  right  of  the  legal  plaintiffs,  although  of 
course  the  probative  value  of  the  admissions  might  not  be  as  great 
as  if  they  had  been  made  before  the  assignment  was  executed.  The 
date  of  making  them  might  be  a  reason  for  regarding  them  with  cau- 
tion, but  it  would  not  be  sufficient  to  exclude  them  altogether.  Cer- 
tainly, if  there  was  nothing  of  value  to  assign  in  August,  1911,  the  as- 
signment had  no  effect,  and  upon  this  point  Markley's  admissions 
should  have  been  received. 

We  need  not  take  up  the  assignments  of  error  in  detail.  We  have 
said  enough  to  indicate  our  opinion  about  the  proper  course  of  the 
trial,  and  enough,  we  hope,  to  be  a  sufficient  guide  when  the  contro- 
versy comes  again  before  the  District  Court. 

The  judgment  is  reversed,  and  a  new  trial  is  awarded. 


(248  F^  319) 

In  re  JARMULOWSKY  et  aL    Petition  of  WILSON.    Petition  of  BORTZ. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16,  1918.) 
Nos.  114,  115. 

1.  Courts  «=»372(1) — Fedebal  Coubts — Precedents. 

Od  questions  of  general  commercial  law,  the  decisions  of  the  state 
courts  are  not  controlling  in  the  federal  courts,  but  the  rules  enunciated 
by  the  various  national  courts  should  be  applied. 

2.  BA27KS  AND  Banking  ^=>127 — Checks — Deposits. 

In  the  absence  of  any  special  agreement  between  the  depositors  and  a 
bank,  title  to  checks  deposited  will  pass  to  the  bank,  and  it  becomes 
merely  a  debtor  for  the  amount  thereof. 

3.  Banks  and  Banking  ^=»159 — ^Deposit  of  Checks — Effect. 

Whether  there  was  any  special  agreement  taking  a  deposit  of  checks 
out  of  the  general  rule,  imder  which  title  would  have  passed  to  a  bank 
and  it  would  have  become  a  debtor  to  the  depositors  for  the  amount  there- 
of, is  a  question  of  fact 

4.  Bills  and  Notes  ^=>188 — Indorsement — Effect. 

Where  checks  deposited  were  indorsed  in  blank,  any  lawful  direction 
might  be  written  over  the  blank  indorsement. 

5.  Banks  and  Banking  ^=»165 — Collections — Proceed& 

When  a  bank,  collecting  checks  as  agent  for  a  d^ositor,  gets  the  money 
on  the  checks,  the  relation  of  debtor  and  creditor  arises. 

^=»Fof  other  cemb  see  same  topic  Ik  KBY-NUMBBR  In  aU  Key-Numbered  Digests  Ik  Indexes 
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6.  Banks  and  Banking  «=»166(2)— Deposit  of  Checks— Ettect. 

Where  their  passbooks  provided  that  deposits  of  checks  should  not  be 
drawn  i4)on  until  collected,  the  checks  so  deposited  belonged  to  tlie  de- 
positors until  collection,  even  though  they  were  indorsed  in  blank  and 
commercial  depositors  were  allowed  to  draw  on  deposits  of  checks,  for  tbe 
banker  might  have  written  any  lawful  direction  above  the  blank  indorse- 
ment, and  the  privilege  in  favor  of  commercial  depositors,  whlcli  was 
without  consideration,  might  have  been  withdrawn  at  any  time;  so, 
where  the  checks  were  not  collected  until  after  a  receiver  took  ctiarge 
of  the  affairs  of  the  banker,  the  depositors  were  entitled  to  the  proceeds 
as  against  the  receiver. 

Petitions  to  Revise  Orders  of  the  District  G)urt  of  the  United 
States  for  the  Southern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Louis  Jarmulowsky  and  Harry 
Jarmulowsky,  doing  business  under  the  firm  name  and  style  of  S.  Jar- 
mulowsky's  Bank.  The  petitions  of  L.  M.  Wilson  and  Benjamin 
Bortz,  which  were  opposed  by  Eugene  Lamb  Richards,  as  receiver  in 
bankruptcy,  were  granted  (243  Fed.  632),  and  the  receiver  petitions  to 
revise.    Affirmed. 

The  appellant  in  these  causes,  Mr.  Richards,  is  at  once  superintendent  of 
banks  for  the  state  of  New  York  and  receiver  in  bankruptcy  of  Jarmulowsky- 
et  al.,  who  conducted  business  in  New  York  City  as  bankers  under  the  name  of 
*'S.  Jarmulowsky 's  Bank."  Pending  these  appeals  adjudication  has  been  en- 
tered, and  for  all  practical  purposes  Mr.  Richards  may  be  regarded  as  the 
trustee  in  bankruptcy.  On  May  11,  1917,  the  superintendent  of  banks  took 
possession  of  Jarmulowsky*s  Bank  pursuant  to  the  statutes  of  New  York, 
because  in  his  opinion  there  existed  an  impairment  of  capital  and  an  insulfi- 
dent  reserve.  On  the  same  day  a  petition  in  bankruptcy  was  filed  against  the 
Jarmulowskys. 

Quite  as  much  from  the  admissions  or  statements  of  the  parties  as  from  a 
meager  and  ill-prepared  record,  we  find  that  on  May  10,  1917,  Bortz  deposited 
in  the  bank  two  checks,  aggregating  $304.90.  One  of  these  was  plainly  an 
out  of  town  check ;  the  other  was  apparently  local — ^i.  e.,  drawn  against  some 
bank  in  the  city  of  New  York.  On  the  same  May  10th  Wilson  similarly  de- 
posited two  Philadelphia  checks,  aggregating  $354.  Both  depositors  indorsed 
their  checks  in  blank  and  received  credit  (i.  e.,  the  checks  were  not  entered 
''short*')  in  their  passbooks  for  the  face  of  the  checks,  and  both  their  passbooks 
contained  the  following  notice:  "Deposits  of  currency  or  coin  may  be  drawn 
against  after  deposit,  but  deposits  of  checks  shall  not  be  drawn  against  until 
collected."  The  checks  aforesaid,  with  many  others,  were  by  the  Jarmulow- 
skys redeposited  to  their  own  account  in  sundry  chartered  banks  of  this  city, 
and  all  were  in  time  duly  coIler>ted ;  but  (as  is  admitted)  such  collection  had 
not  been  made  when  Mr.  Richards,  at  the  opening  of  business  on  May  11th, 
took  possession  of  the  bankrupts*  bank. 

The  receiver  introduced  evidence  to  the  effect  that  Bortz  had  a  so-called 
"commerciar*  account  with  Jarmulowsky,  and  that  as  a  depositor  of  that 
kind  he  had  been  permitted  to  draw  against  uncollected  checks,  notwithstand- 
ing the  passbook  notice  aforesaid.  As  to  Wilson,  he  introduced  no  such  evi- 
dence. There  is  no  other  difference  between  the  two  causes;  it  being  ad- 
mitted that  both  as  to  Bortz  and  Wilson  it  was  understood  that  the  bank  had 
perfect  right  to  summarily  charge  back  and  against  the  depositor's  account 
any  check  not  collected  on  presentation,  notwithstanding  the  apparent  credit 
of  the  passbook  or  the  privilege  extended  to  commercial  depositors  like  Bortz. 

On  these  facts  and  admissions  the  District  Court  entered  orders  requiring 
Mr.  Richards,  as  receiver,  to  pay  over  to  the  petitioners,  respectively,  what 
he  had  received  out  of  the  check  collections  above  described,  and  thereupon 
the  receiver  took  these  appeals. 

^s»For  other  cemb  lee  same  topic  St  KBT-NUMBBR  In  all  Key-Numbered  Dlsesto  Ik  Indexes 
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Koenig,  Goldsmith  &  Sittenfield,  of  New  York  City  (Milton  M. 
Sittenfield  and  Solomon  Selig,  both  of  New  York  City,  of  counsel),  for 
Richards  as  receiver. 

Virginius  Victor  Zipris,  of  New  York  City  (Norman  M.  Behr,  of 
New  York  City,  of  counsel),  for  Bortz  and  Wilson. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  In 
this  matter  of  general  commercial  law  it  is  our  duty  to  apply  the 
rules  enunciated  by  the  Supreme  and  other  courts  of  the  United 
States;  we  are  not  controlled  by  state  decisions.  Railroad  Co. 
V.  National  Bank,  102  U.  S.  14,  26  L.  Ed.  61,  reaffirming  Swift  v. 
Tyson,  16  Pet.  1,  10  L.  Ed.  865. 

[I]  In  the  absence  of  any  special  agreement  between  these  de- 
positors and  their  bank,  the  title  to  the  checks  would  have  passed  to 
the  bank,  and  the  bank  become  merely  a  debtor  to  the  depositor  for  the 
amount  entered  in  the  passbook.  Burton  v.  United  States,  196  U.  S. 
297,  25  Sup.  Ct.  243,  49  L.  Ed.  482,  approving  Cragie  v.  Hadley,  99 
N.  Y.  131,  1  N.  E.  537,  52  Am.  Rep.  9. 

[3-1]  Whether  there  was  any  other  or  special  agreement  made  is 
a  question  of  fact.  St.  Louis  &  San  Francisco  R.  R.  Co.  v.  Johnston, 
133  U.  S.  566,  10  Sup.  Ct.  390,  33  L.  Ed.  683.  On  the  facts  above 
stated  the  evidence  making  for  an  absolute  ownership  of  the  checks 
by  the  bankrupts  is  the  entry  of  full  credit  in  the  passbook  and  the  fact 
that  the  depositors  indorsed  in  blank ;  but  it  is  to  be  noted,  as  they 
did  not  indorse  either,  "For  deposit"  or  "For  collection,*'  nor  indorse 
specially,  the  Jarmulowskys  might  have  written  any  lawful  direction 
over  the  unrestricted  signatures  of  the  depositors.  It  is  said,  also, 
that  in  the  case  of  Bortz  the  privilege  of  checking  against  such  de- 
posits as  the  one  in  question  tends  to  show  that  the  bankrupts  became 
the  absolute  owners  of  the  checks.  On  the  other  hand  is  the  notice 
in  the  passbook  which  undoubtedly  constituted  part  of  the  original 
contract  between  banker  and  depositor. 

We  regard  the  fact  that  the  depositors'  indorsements  were  in 
blank  of  no  importance,  since  any  indorsement  (at  least)  consistent 
with  the  original  intent  of  the  parties  might  have  been  written  there- 
over. Nor  do  we  think  the  privilege  said  to  have  been  extended  to 
"commercial"  depositors  like  Bortz  affords  any  guide  to  decision.  It 
was  a  privilege,  a  favor,  without  consideration ;  it  could  have  been 
retracted  at  any  time,  and  cannot,  therefore,  be  held  to  show  any 
change  in  the  legal  relation  assumed  by  the  parties  when  petitioners 
became  depositors  in  bankrupts'  institution. 

Therefore  both  of  these  proceedings  present  the  same  question,  which 
is  whether  a  depositor  who  is  credited  with  the  face  of  checks,  which 
he  has  agreed  not  to  draw  against  until  they  shall  have  been  collected, 
has  by  the  act  of  deposit  parted  with  the  title  to  the  checks  in  question 
or  other  such  negotiable  paper.  It  is  obvious  (and  is  indeed  admitted) 
that  unless  there  was  such  parting  with  title  the  relation  of  the  bank  to 
the  depositor  in  respect  of  such  collectible  items  is  that  of  agent.  Of 
course,  if  the  agency  had  been  fulfilled  by  collection  of  the  checks  be- 
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fore  May  11th,  no  such  question  could  be  presented,  for  the  moment 
the  bank  got  money  on  the  checks  the  relation  of  debtor  and  creditor 
arose.    Goshom  v.  Murray,  210  Fed.  880,  127  C.  C.  A.  464. 

But  here,  when  petition  was  filed  and  the  bank  superintendent  took 
possession,  the  agency  (if  it  existed)  was  terminated  before  collection 
effected,  and  the  depositors  can  follow  their  own  property  or  its  pro- 
ceeds wherever  they  can  find  it,  in  the  absence  of  supervening  superior 
•rights.  If  these  petitioners  had  indorsed  their  checks  "For  deposit" 
and  received  full  credit  therefor,  the  decision  of  Putnam,  J.,  in  Beal 
V.  City  of  Somerville,  50  Fed.  647,  1  C.  C.  A.  598,  17  L.  R.  A.  291, 
would  entirely  cover  the  case.  And  it  is  our  opinion  that  what  the 
parties  here  meant  was  to  create  as  to  everything  but  cash  the  re- 
lation of  principal  and  agent.  This  inference  we  draw  from  these 
undisputed  facts:  No  depositor  had  any  right  (as  distinct  from  an 
occasional  and  gratuitous  privilege)  to  draw  against  anything  but 
cash ;  this  arrangement  was  advantageous  to  the  bank ;  and  the  right 
to  summarily  charge  back  uncollected  items,  even  after  full  apparent 
credit  on  deposit,  is  thought  inconsistent  with  any  intent  on  the  bank's 
part  to  become  the  owner  of  such  items  as  those  under  consideration. 

We  conclude,  therefore,  that  the  course  of  business  shown  herein  is 
in  effect  the  same  as  though  the  checks  aforesaid  had  be«i  specifically 
indorsed  "For  collection  and  deposit  to  the  account  of"  the  depositors. 
If  this  had  been  done,  the  situation  would  be  too  clea^  for  argument. 
See  Morse  on  Banking  (5th  Ed.)  §  587. 

The  orders  appealed  from  are  therefore  affirmed,  with  one  bill  of 
costs,  to  be  taxed  in  the  Case  of  Wilson. 


(249  Fed.  822) 

BARTLBTT  ft  KLING  et  al.  v.  DINGS  et  aL 

(Circuit  Ck>art  of  Appeals,  Eighth  Circuit     February  23,  1918.    Behearing 

Denied  May  29,  1918.) 

No.  4944. 

1.  United  States  ^=»67(3)— Contractors'  Bonds — ^LnoTATioNa 

The  one-year  limitations  against  actions  on  bonds  required  by  Act  Feb. 
24. 1905,  c.  778,  33  Stat.  811  (Comp.  St  1916,  {  6923),  of  contractors  perform- 
ing work  for  the  United  States,  begins  to  run  from  the  time  of  settlement 
by  the  goverment  with  the  contractors. 

2.  United  States  ^=»67(1) — Contractors*  Bonds — ^Liabiutt. 

The  bond  required  by  Act  Feb.  24,  1906,  of  contractors  performing  work 
for  the  United  States  being  intended  not  only  to  secure  the  goyemment, 
but  to  protect  third  persons  who  may  furnish  labor  or  materials,  an  agree- 
ment between  the  contractor  and  a  subcontractor,  freeing  the  former  from 
liability  to  laborers  employed  by  or  to  those  furnishing  materials  to  tbe 
latter,  is  unavailing  against  the  claims  of  such  persons. 

3.  United  States  ^»67(3) — Contractors'  Bonds — Action  by  Assionsb. 

The  claims  of  laborers  who  performed  services  for  a  subcontractor  on 
government  work  are  assignable,  and  the  assignee  may  recover  therefor 
on  the  contractor's  bond. 

^s»For  other  catef  see  same  toplo  Ik  KBT- NUMBER  In  all  Key-Numbered  Dlsesta  Ik  IndtxM 
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4.  UifrriD  States  ^=5>e7(l)^-CoNTBACTOR8'  Bonds— Limitation  of  Liabilitt. 
A  government  contractor,  required  to  give  bond  under  Act  Feb.  24,  1905, 
cannot  escape  liablUty  to  laborers  employed  by  a  subcontractor  by  post- 
ing notices  that  It  would  not  be  responsible  to  employes  of  the  subcon- 
tractor. 

&  Uyrrcn  States  «=s>e7(2)— Oontraotors*   Bonds— Ikteresi^-Aixowance— 
TncE. 

Interest  on  sums  due  laborers  employed  by  a  subcontractor  on  govern- 
ment work  is  properly  allowed  from  the  date  the  assignee  of  such  claims 
Intervened  In  the  proceedings  by  other  creditors  against  the  contractor 
and  the  surety  on  its  bond,  required  by  Act  Feb.  24,  1906. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa ;  Martin  J.  Wade,  Judge. 

Intervention  by  J.  F.  Dings  and  another  in  a  suit  by  the  United 
States,  for  the  use  and  benefit  of  the  American  Radiator  Company, 
against  Bartlett  &  Kling,  a  corpbration,  and  the  Fidelity  &  Deposit 
(5)mpany  of  Maryland,  a  corporation,  wherein  interveners  set  up  claims 
against  defendants.  From  a  judgment  for  interveners,  defendants  ap- 
peal.  Affirmed. 

C  L.  Bartlett,  of  Cedar  Rapids,  Iowa,  for  appellants. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

TRIEBER,  District  Judge.  The  appellant  Bartlett  &  Kling  had  en- 
tered into  a  contract  with  3ie  United  States  for  the  erection  of  a  pub- 
lic building,  and  executed  the  bond  required  by  the  act  of  Congress  of 
February  24,  1905  (33  Stat.  811,  c.  778  [Comp.  St.  1916,  §  6923])  with 
the  Fidelity  &  Deposit  Company  as  its  surety.  Creditors  of  the  con- 
tractor instituted  suit  against  it  and  its  surety  for  moneys  due  them  for 
materials  furnished  and  used  in  the  erection  of  the  building.  The 
contractor  had  sublet  a  part  of  the  work  on  the  building  to  J.  E.  Gunder 
&  Co.,  who  became  indebted,  in  the  course  of  their  work,  to  certain 
laborers  employed  by  them  in  the  erection  of  the  building,  which 
claims  were  assigned  to  appellees,  who  filed  interventions  in  the 
main  proceeding,  setting  up  these  facts. 

The  appellant  in  its  answer  denies  all  the  allegations  of  indebtedness 
to  appellees'  assignors,  and  if  the  amounts  claimed  to  be  due  these 
workmen  were  due  and  had  been  assigned  to  appellees,  they  still 
would  not  be  entitled  to  be  subrogated  to  the  rights  of  said  laborers. 
For  a  further  defense  it  set  up  that  said  Gimder  &  Co.,  when  they 
became  subcontractors,  had  executed  a  bond  to  the  principal  contrac- 
tor, with  the  appellees  as  sureties,  whereby  they  assumed  all  liability 
and  risk  up  to  the  time  of  final  acceptance  for  all  work  and  materials 
furnished,  and  to  at  all  times  keep  free  and  clear  from  all  liens  and 
claims  for  said  work  and  materials.  For  another  defense  the  appellant 
pleaded  that  before  and  during  the  time  when  these  workmen  were  em- 
ployed by  Gunder  &  Co.  and  performed  the  labor  and  work,  as  alleged 
in  the  intervention,  it  had  posted  in  conspicuous  places  in,  on,  and 
around  said  building  notices  that  all  persons  working  on  said  building 
must  look  wholly  for  their  pay  to  the  parties  by  whom  they  were  em- 
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ployed,  and  that  the  employes  of  all  subcontractors  must  look  solely 
to  said  subcontractors  for  their  pay,  and  that  under  no  circumstances 
would  Bartlett  &  Kling  or  any  other  parties  be  beholden  to  them  for 
their  pay.  For  further  defense  it  set  up  that  the  work  on  the  building 
had  been  completed  prior  to  October,  1912,  and  that  this  intervention 
was  not  filed  until  October  17,  1913,  more  than  one  year  after  the 
com'pletion  of  said  work  on  the  said  contract. 

By  an  amendment  to  the  answer  the  appellant  pleaded  that  the 
workmen,  who  assigned  their  claims  to  appellees,  had  all  been  paid 
by  the  subcontractors,  and  also  pleads  the  fact  that  appellees  were 
sureties  on  the  bond  of  Gunder  &  Co.  to  hold  the  principal  con- 
tractors harmless  from  all  claims.  There  was  a  reply  filed  to  these  an- 
swers, in  which  it  was  alleged  that  the  defendant  Bartiett  &  Kling  and 
J.  E.  Gunder  &  Co.,  through  its  receiver,  had  entered  into  a  written 
stipulation,  by  which  all  claims  of  J.  E.  Gunder  &  Co.,  individually, 
against  Bartlett  &  Kling,  were  compromised  and  settled,  as  well  as  all 
counterclaims  of  Bartlett  &  Kling  against  J.  E.  Gunder  &  Co.  That 
among  other  stipulations  was  the  following: 

"  *It  Is  understood  that  this  settlement  is  without  prejudice  to  the  claim  of 
Frank  L.  Root  and  J.  F.  Dings  on  account  of  the  wages  claimed  to  have  been 
paid  as  shown  by  their  petition  of  intervention,  and  also  without  prejudice 
to  the  claim  made  in  the  petition  of  intervention  filed  in  the  federal  court 
against  the  Bonding  Company  on  account  of  the  money  said  to  have  been 
paid  on  the  receiver's  certificates.  As  part  consideration  hereof,  Bartlett  & 
Kling  agree  that  to  the  extent  of  any  and  all  liability,  if  any.  it  may  be  held 
for  in  the  United  States  District  Court  as  to  the  American  Radiator  Company, 
and  as  to  the  alleged  creditors  of  J.  E.  Gunder  &  Co.  and  of  said  receiver,  and 
as  to  all  of  the  interveners  in  said  suit  in  the  United  States  District  Court,  it 
shaU  not  in  any  way  or  court  or  at  any  time  look  to  or  hold  said  J.  E.  Gunder 
&  Co.  or  its  said  bond,  or  sureties  on  said  bond,  or  the  receiver,  liable  in  any 
way  for  reimbursement  or  indemnity  on  account  of  Bartlett  &  Kling  or  the 
Bonding  Company  having  to  pay  any  or  all  of  said  intervenors  or  tlie  plaintiff 
therein" 

— which  stipulation  was  approved  by  the  court,  which  had  appointed 
the  receiver.  Upon  the  hearing  of  the  cause  the  court  found  the  issues 
in  favor  of  the  interveners,  and  rendered  judgment  for  the  amount 
claimed,  with  interest  from  the  date  the  intervention  was  filed. 

[1]  There  is  nothing  in  the  record  to  show  when  the  final  settle- 
ment was  made  by  the  government  for  the  building,  nor  when  the 
original  suit  on  the  bond  was  instituted.  The  one-year  statute  of 
limitations  begins  to  run  from  the  time  of  settlement  by  the  government 
with  the  contractors.  This  has  been  conclusively  determined  in  Illinois 
Surety  Co.  v.  Peeler,  240  U.  S.  214,  218,  36  Sup.  Ct.  321,  60  L.  Ed.  609. 

[2]  The  claim  that  by  reason  of  the  contract  between  appellant  and 
Gunder  &  Co.,  the  subcontractors,  the  appellant  is  not  liable,  is  un- 
tenable, and  cannot  affect  the  materialmen  and  laborers.  The  act  of 
Congress  creates  a  direct  liability  on  the  surety  to  these  persons.  As 
was  held  by  this  court  in  United  States  v.  National  Surety  Co.,  92  Fed. 
549,  34  C.  C.  A.  526,  and  followed  in  Equitable  Surety  Co.  v.  United 
States,  234  U.  S.  448,  34  Sup.  Ct.  803,  58  L.  Ed.  1394: 

**The  bond  which  is  provided  for  by  the  act  was  Intended  to  perform  a  double 
function — in  the  first  place,  to  secure  to  the  government,  as  before,  the  faith- 
ful performance  of  all  obligations  which  a  contractor  might  assume  towards 
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It;  and,  in  the  second  place,  to  protect  third  persons  from  whom  the  coo- 
tractor  obtained  materials  or  labor." 

[3]  The  contention  that  the  claims  of  laborers  are  not  assignable  is 
wholly  untenable.  United  States  Fidelity  Co.  v.  Bartlett,  231  U.  S. 
237,  34  Sup.  Ct.  88,  58  L.  Ed.  200. 

[4]  The  posting  of  notices  by  Bartlett  &  Kling  that  it  would  not  be 
responsible  to  the  employes  for  its  subcontractors  does  not  release  it 
from  liability.  If  that  were  permitted,  the  law  would  be  a  snare  and 
a  delusion,  because  every  contractor  would  avail  himself  of  it,  and 
deprive  the  materialmen  and  laborers  of  the  benefits  of  the  act. 

[5]  The  objection  to  the  sufficiency  of  the  evidence  is  without  merit. 
The  proof  clearly  established  that  these  workmen  performed  the  work, 
received  their  time  checks  or  labor  vouchers,  and  the  evidence  shows 
that  the  amounts  were  justly  due  them,  and  had  not  been  paid. 

There  was  no  error  in  allowing  interest  from  the  date  the  interven- 
tion was  filed.  United  States  v.  United  States  Fidelity  Co.,  236  U.  S. 
512,  35  Sup.  Ct.  298,  59  L.  Ed.  6%;  Illinois  Surety  Co.  v.  John  Davis 
Co.,  244  U.  S.  376,  37  Sup.  Ct.  614,  61  L.  Ed.  1206. 

Other  alleged  errors  presented  on  behalf  of  appellant  have  received 
consideration  and  are  without  merit. 

The  court  below  committed  no  error,  and  its  judgment  is  affirmed. 


(249  Fed.  325) 

SOUTHWESTERN  GAS  ft  ELECTRIC  CO.  V.  THOMAS  et  nx. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  11,  1918.    Rehearing 
Denied  March  11,  1918.) 

No.  3057. 

1.  Lakdlobd  and  Tenant  ^=5>167(2) — Defects — Liability. 

Where  a  street  railway  company  conducted  an  amusement  park  for 
purpose  of  increasing  Its  traffic,  and  as  part  of  the  park  constructed  a  pool, 
It  Is  liable  for  the  death  of  one  drowned  as  a  result  of  structural  defects 
In  the  pool,  even  though  It  leased  the  pool  to  one  who  for  a  small  sum 
operated  the  same. 

2.  Death  ^=>69 — Death  of  Child— Measube  of  Damages. 

A  recovery  by  parents  for  the  wrongful  death  of  their  child  is  entirely 
compensatory,  but  the  jury  is  permitted  to  take  Into  consideration  the 
capacity,  the  age,  and  disposition  of  the  child,  as  well  as  the  ages  of  the 
parents,  and  their  physical  and  financial  condition;  hence,  where  it  ap- 
peared that  parents  were  unable  to  educate  all  of  their  children,  but  had 
educated  the  child  for  whose  death  they  sought  recovery,  under  an 
agreement  that  he  should  repay  such  advances,  evidence  of  that  trans- 
action is  admissible,  though  the  agreement  between  the  parents  and 
their  child  was  unenforceable  as  a  contract 

3.  Death  ^=:>99(3) — ^Measube  of  Damages. 

An  award  of  $5,000  in  favor  of  parents  for  the  wrongful  death  of 
their  minor  son  19  years  of  age,  who  had  attended  normal  school,  had 
almost  finished  the  high  school  grades,  and  had  been  invited  to  teach  one 
of  the  grades,  at  which  occupation  he  would  have  earned  from  $85  to  $90 
per  month,  is  not  excessive;,  it  appearing  that  the  parents,  though  they 
had  a  number  of  children,  were  unable  to  educate  them  all,  and  had 
educated  the  deceased  under  an  agreement  that  he  should  repay  the 
advances. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas;   Gordon  Russell,  Judge. 

Action  by  Jake  Thomas  and  wife  against  the  Southwestern  Gas  & 
Electric  Company.  There  was  a  judgment  for  plaintiflFs,  and  defend- 
ant brings  error.    Affirmed. 

John  J.  King,  of  Texarkana,  Tex.  (W.  L.  Estes,  of  Texarkana, 
Tex.,  on  the  brief),  for  plaintiflF  in  error. 

Hugh  Carney,  H.  A.  O'Neal,  and  E.  A.  Allday,  all  of  Atlanta,  Tex., 
for  defendants  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

BATTS,  Circuit  Judge.    Suit  was  by  Jake  Thomas  and  wife,  de- 
fendants in  error,  against  the  Southwestern  Gas  &  Electric  Company, 
for  damages  for  negligence  resulting  in  the  death  of  their  son.    It  was 
alleged  that  defendant  was  operating  a  street  railway  system  in  Tex- 
arkana, Tex.,  and  that,  in  connection  therewith,  it  conducted  a  park 
to  which  the  public  was  invited,  and  for  entrance  to  which  and  to  the 
various  amusements  therein,  charges  were  made ;  that  within  the  park 
was  a  swimming  pool,  an  artificial  body  of  water,  constructed  by  de- 
fendant ;   that  the  son  of  plaintiffs,  Henry  Thomas,  19  years  of  age, 
went  on  defendant's  line  of  railway  to  the  park,  and,  paying  the 
charges,  entered  the  swimming  pool;  that  while  wading  in  the  water 
the  son  was  drowned,  having  plunged  into  water  over  his  head  on 
account  of  a  step-off  or  sudden  depression  in  the  bottom  of  the  pool, 
from  three  feet  in  depth  to  about  seven  feet;   that  at  the  place  tihere 
was  nothing  to  indicate  the  depression,  and  no  ropes  or  buoys  or*  safe- 
ty appliances  by  which  a  person  stepping  off  could  rescue  himself; 
that  there  was  only  one  attendant  in  charge  and  no  boats  at  hand,  and 
no  appliances  for  resuscitating  persons.    By  a  second  count  it  was  al- 
leged that  C.  W.  Greenblatt  was,  as  servant  of  defendant  or  acting 
with  defendant  as  a  partner,  or  under  a  lease,  engaged  in  the  opera- 
tion of  the  park,  and  charges  of  negligence  were  made  against  him,  as 
well  as  the  company.    Greenblatt  was  made  a  party  to  the  suit  more 
than  two  years  after  the  accident,  and  a  plea  of  limitation  by  him  was 
sustained. 

[1]  By  the  charge  of  the  court  the  consideration  of  the  jury  in 
determining  negligence  was  confined  to  such  defects  as  they  might 
find  in  the  construction  and  maintenance  of  the  lake;  the  charges 
with  reference  to  the  operation  of  the  swimming  pool  were  withdrawn 
from  their  consideration.  The  structural  defects  submitted  were  the 
sudden  step-off  or  depression,  the  absence  of  signs  and  markers,  and 
the  absence  of  ropes  and  buoys,  or  other  safety  appliances.  If  these 
alleged  defects  were  structural  defects,  the  issues  with  reference  to 
them  were  properly  submitted. 

It  is  quite  possible  that  the  charge  of  the  court  was  more  favorable 
to  the  defendant  than  the  law  requires.  Instead  of  operating  the 
swimming  pool  directly,  the  company  made  a  temporary  arrangement 
with  Greenblatt  by  which,  for  a  small  sum,  he  operated  the  pool  for  its 
receipts.    The  pool,  and  the  other  amusements  of  the  park,  were  op- 


Digitized  by  VjQOQlC 


SOUTHWBSTEBN  OAS  A  BLEGTBIO  GO.  Y.  THOMAS  335 

crated  for  the  purpose  of  increasing  the  revenues  of  the  street  rail- 
way company  from  fares,  rather  than  from  the  profits  of  the  park. 
It  is  to  be  doubted  if,  by  the  arrangement  made  with  Greenblatt,  the 
company  in  any  way  reUeved  itself  of  liability  for  negligence  in  opera- 
tion. 

However  this  may  be,  the  leaving  of  a  step-off  or  depression 
in  the  pool,  without  indicating  its  presence,  and  without  providing 
a  way  by  which  persons  whose  lives  became  thereby  endangered  might 
secure  safety,  must  be  regarded  a  structural  defect,  for  which  the 
owner  was  responsible.  The  company  continuously  invited  the  public 
to  use  the  park,  and  offered  the  pool  as  a  proper  place  in  which  to 
tethe.  While  an  issue  of  fact  was  made  with  reference  to  the  exist- 
ence of  the  deep  place  in  the  pool,  this  issue  was  determined  adversely 
to  die  defendant.  No  reason  appears  why  defendant  is  not  liable  to 
plaintiffs  for  such  compensatory  damages  as  resulted  from  this  negli- 
gence. 

•  [2, 3]  The  trial  court  permitted  testimony  to  be  introduced  to  the 
effect  that  the  young  man  whc^  was  drowned  had,  during  his  minority, 
made  an  agreement  with  his  father  to  the  effect  that,  if  the  father 
would  send  him  to  school,  he  would,  after  he  became  of  age,  repay 
the  amount  expended  therefor.    The  evidence  indicates  that  the  father 
was  a  farmer,  with  a  number  of  children,  and  that  he  was  not  in  a 
position  financially  to  educate  all  of  them,  and  that,  by  reason  of  the 
arangement  mentioned,  advances  were  made  to  the  deceased  in  excess 
of  those  to  the  other  children.    This  arrangement  between  the  father 
and  son  had  no  force  as  a  contract,  nor  would  the  parties  be  permitted 
to  recover  the  amount  expended  under  its  terms.     A  recovery  by 
parents  for  negligent  injury  to  the  son,  resulting  in  death,  is  entirely 
compensatory;    the  determination  of  the  amount  to  be  recovered  is 
essentially  difficult;    complete  accuracy  is  impossible.     The  jury  is 
permitted  to  take  into  consideration  the  capacity,  the  age,  and  the 
disposition  of  the  child,  and  the  ages  of  the  parents  and  their  physi- 
cal and  financial  condition,  and  any  other  fact  which  might  be  of  value 
in  throwing  light  upon  the  probable  contribution  of  the  child  to  his 
parents  after  he  shall  have  reached  his  majority.    The  circumstances 
that  these  extraordinary  advances  had  been  made  to  the  son,  that 
he  was  an  exceptionally  capable  young  man,  and  that  he  had  promised 
to  repay  his  parents  the  amount  expended   for  his   education,  are 
proper  to  be  considered  in  connection  with   other  evidence.     The 
charge  of  the  court  is  not  susceptible  of  the  construction  that  the  jury 
was  directed  to  return  a  verdict  for  the  amount  of  these  advances ; 
they  were  merely  authorized  to  consider  the  agreement  and  the  ad- 
vances made  under  it,  as  they  were  the  other  facts  throwing  light 
on  this  essentially  difficult  matter. 

It  is  contended  that  the  amount  awarded,  $5,000,  is  grossly  exces- 
sive. The  evidence  is  to  the  effect  that  the  father  was  52  years  of  age ; 
that  his  wife,  the  mother,  was  48  years  of  age ;  that  the  deceased  son 
was  an  exceedingly  capable  young  man;  that  he  was  helpful  on  the 
iarm ;  that  he  had  attended  the  normal  school  at  Texarkana,  and  had 
almost  finished  the  high  school  course  at  Atlanta;   that  he  had  been 
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invited  to  teach  one  of  the  grades;  that  he  was  physically  able  to 
work,  and  knew  how  and  showed  a  willingness  to  labor ;  that  he  was 
a  boy  of  good  character  and  devoted  to  his  mother ;  that  as  a  teacher 
in  the  schools  he  could  have  earned  $85  or  $90  per  month ;  that  he 
had  looked  forward  to  a  professional  career,  for  which  he  was  appar- 
ently well  adapted.  The  amount  awarded  seems  large,  as  compared  to 
judgments  in  a  number  of  other  cases  called  to  our  attention;  but  it 
is  not  so  entirely  excessive  as  to  warrant  us  in  substituting  our  judg- 
ment for  that  of  the  jury  and  the  trial  judge. 
The  judgment  is  affirmed. 


(249  Fed.  328) 

PILSON  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    February  18,  1918.) 

No.  155. 

1.  Post  Office  ^»48(2) — Unmailable  Matter — Indictment. 

An  Indictment,  alleging  that  defendant,  in  violation  of  Criminal  Code 
(Act  March  4,  1909,  c.  321)  §  211,  35  Stat  1129  (Comp.  St  1916,  f  10381), 
deposited  in  the  malls  a  letter  and  circular  giving  information  where,  how, 
and  from  whom  and  by  what  means  contraconceptives  might  be  obtained, 
which  set  forth  the  entire  transaction  in  detail  and  the  letter,  but  did 
not  set  forth  the  circular,  with  sufficient  certainty  advised  defendant  of 
the  offense,  and  was  not  open  to  attack  because  not  setting  forth  the  cir- 
cular in  extenso,  for  defendant,  if  desirous,  might  have  obtained  a  copy  by 
application  for  bill  of  particulars. 

2.  Criminal  Law  ^»1043(2) — ^Appeal — Objections — Sufficiency. 

Though  an  indictment,  charging  that  defendant  deposited  in  the  malls 
a  letter  and  circular  giving  information  as  to  the  obtaining  of  contra- 
conceptives, was  attacked  for  lack  of  reasonable  certainty,  the  objection 
that  the  circular  was  not  set  out  in  extenso  was  not  raised,  so  as  to  Jus- 
tify review,  since,  if  that  was  the  basis  of  the  objection,  it  should  have 
been  stated  more  definitely. 

3.  Post  Office  ^=»49 — Offenses — Evidence — Sttfficienct. 

In  a  prosecution  for  violating  Criminal  Code,  §  211,  by  depositing  in 
the  mails  a  letter  and  a  circular  giving  information  as  to  where,  how,  and 
from  whom  contraconceptives  could  be  obtained,  evidence  held  sufficient 
to  warrant  a  conviction. 

4.  Criminal  Law  <©=5>402(2) — Evidence— Secondary  Evidence. 

Where  defendant  testified  that  in  response  to  a  subpsena  duces  tecum 
he  had  produced  all  correspondence  before  the  grand  jury  and  asserted 
that  he  did  not  receive  decoy  letters,  In  response  to  which  it  was  contended 
he  deposited  in  the  mails  nonmailable  matter,  secondary  evidence  of 
such  decoy  letters  was  properly  received,  though  the  government  served 
no  notice  to  produce. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Joseph  H.  Pilson  was  convicted  of  violation  of  Criminal  Code, 
§  211,  by  depositing  in  the  mails  a  letter  and  circular  giving  infornia- 
tion  where,  how,  and  from  whom,  and  by  what  means,  might  be  ob- 
tained articles  intended  for  the  prevention  of  conception,  and  he 
brings  error.  Affirmed. 

^ssFor  otti«r  cemb  see  same  topic  A  KET-NXJMBER  in  aU  Key-Nomberad  Diseito  tt  Ind«x« 
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The  indlctiD^it  consisted  of  two  counts,  upon  the  first  of  which  a  verdict  of 
not  guilty  was  rendered,  and  the  second  of  which  alleged  that  the  defendant 
upon  a  date  stated  unlawfully  deposited,  or  caused  to  be  deposited,  nonmail- 
able matter  in  a  branch  post  office  of  the  city  of  New  York,  the  said  matter  con- 
sisting of  a  letter  given  in  extenso  and  referring  to  a  circular  which  gave  in- 
formation where,  how,  and  from  whom  and  by  what  means  might  be  obtained 
articles  intended  for  the  prevention  of  conception  and  to  produce  abortion. 
Upon  the  trial  it  was  proved  that  the  defendant,  a  printer  by  trade,  was  the 
owner  of  98  out  of  100  shares  of  a  New  York  corporation  called  "the  Vital  Blre 
Remedy  Company."  This  corporation  did  business  in  the  city  of  New  York, 
and  was  under  the  general  diractlon  of  the  defendant,  though  the  immediate 
charge  of  the  business  was  under  one  Wright,  who  was  employed  by  the  de- 
fendant. Two  decoy  letters  were  sent  to  the  Vital  Fire  Remedy  Company  by 
a  post  office  inspector,  requesting  information  concerning  the  sale  of  "Tansy 
PilJs,"  which  had  been  advertised  by  the  corporation.  The  first  letter  stated 
that  the  subscriber  was  pregnant,  could  not  afford  any  more  children,  and 
wished  these  pills  to  be  relieved  of  her  condition.  Wright,  In  answer  to  this 
letter,  signed  and  sent  a  letter,  inclosing  the  circular  for  special  treatment, 
and  stating  that  it  would  explain  what  the  writer  asked.  This  circular  did 
not  directly  refer  to  the  prevention  of  conception,  but  stated  that,  if  the 
T&nsy  Pills  failed  to  establish  normal  conditions  in  the  patient,  a  certain  prep- 
aration of  binoxide  of  manganese  would  prove  effective  where  all  remedies 
failed.  In  answer  to  this  another  decoy  letter  of  similar  import  was  written, 
inclosing  |3.10  for  a  package  of  binoxide  of  manganese  pills.  This  letter  the 
defendant  personally  opened  and  cashed  the  money  order.  He  also  addressed  a 
package  of  pills  to  the  subscriber  of  the  decoy  letter. 

The  defendant  in  his  defense  swore  that  he  had  instructed  Wright,  in  case 
of  all  correspondence  of  the  sort  in  question,  to  refer  the  same  to  him  and 
not  to  answer  it ;  that  he  had  never  seen  the  letters,  but  had  handed  them 
over  to  Wright ;  that  in  the  case  of  the  second  letter  he  had  taken  out  the 
money  order  and  cashed  it  without  reading  the  letter ;  and  that  he  had  ad- 
dressed the  box  of  pills  at  the  request  of  Wright,  without  knowing  the  pur- 
pose for  which  they  were  sent  The  originals  of  the  decoy  letters  were  not 
produced  upon  the  trial,  but  cajbon  copies  were  introduced  in  evidence  in 
their  stead.  In  order  to  lay  a  foundation  for  these,  the  government  showed 
that  a  subpoena  duces  tecum  had  been  served  upon  the  corporation  to  produce 
before  the  grand  jury  all  correspondence  from  persons  asking  for  medicine, 
received  at  its  office  from  January  1,  1913,  until  the  day  of  the  subpoena,  on 
January  13, 1914,  and  that  in  response  to  such  subpoena  the  defendant  had  ap- 
peared at  the  office  of  the  district  attorney  and  turned  over  some  boxes  of 
letters.  The  defendant's  testimony  upon  this  matter  was  as  follows:  "I  pro- 
duced all  the  letters  that  I  had  at  that  time.  I  brought  them  down  to  you" 
(the  district  attorney)  "and  gave  them  to  you.  I  think  you  were  at  the  grand 
Jury  room,  which  is  upstairs."  In  an  interview  with  a  post  office  inspector 
the  defendant  denied  ever  having  seen  the  originals  of  the  carbon  copies  which 
were  admitted  in  evidence. 

The  defendant's  points  are,  first,  that  the  second  count  was  void  for  lack  of 
reasonable  certainty ;  second,  that  there  was  not  sufficient  evidence  that  the 
defendant  had  caused  the  letter  to  be  sent ;  and,  third,  that  the  secondary  evi- 
dence was  impr<^)erly  admitted. 

Hyacinthe  Ringrose,  of  New  York  City,  for  plaintiff  in  error. 

Francis  G.  Caflfey,  U.  S.  Atty.,  of  New  York  City  (Julian  Hart- 
ridge,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the 
United  States. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED   HAND,   District   Judge  (after  stating  the   facts   as 
above).     [1,  2]  The  crime  laid  in  the  second  count  was  in  mailing  a 
161  C.C.A.— 22 
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letter  telling  where,  how,  and  from  whom,  and  by  what  means,  contra- 
conceptives  might  be  obtained.  Criminal  Code,  §  211.  The  letter  an- 
swering the  first  decoy  was  set  forth  ipsissimis  verbis ;  so  also  was  the 
signature  at  the  end  of  the  circular;  but  the  circular  itself  was  not 
The  circular  stated  that,  if  Tansy  Pills  were  not  efficacious,  binoxide 
of  manganese  would  serve,  which  the  corporation  would  sell  at  $3.10. 
It  was  objected  at  the  trial  that  "the  indictment  and  its  two  counts 
fail  to  set  forth  with  legal  sufficiency  and  reasonable  certainty  any 
crime."  The  indictment  surely  set  forth  the  crime  with  reasonable 
certainty;  it  advised  the  defendant  of  the  place  and  time  of  mailing 
the  letter ;  it  set  forth  the  letter  in  extenso  and  identified  the  circular 
beyond  doubt.  All  the  requirements  of  justice  were  answered;  he 
knew  what  was  the  charge,  and  any  judgment  on  the  indictment 
would  have  been  a  good  bar  under  the  plea  of  autrefois  acquit.  Had 
he  wished  a  copy  of  the  circular,  he  might  have  applied  for  a  bill 
of  particulars;  but  the  substance  of  the  circular  appears  with  suflS- 
cient  clearness.  The  only  objection  was  that  the  indictment  was 
not  l^ally  sufficient,  which  raised  no  specific  question,  and  did  not 
advise  the  court  of  the  particulars  of  the  supposed  insufficiency.  We 
can  see  nothing  in  the  indictment  which  could  be  challenged,  except 
the  failure  to  extend  the  circular  upon  the  indictment  itself.  We 
do  not  find  it  necessary  to  pass  upon  that  question,  because,  if  that 
was  in  fact  the  basis  of  the  objection,  it  should  have  been  stated 
more  definitely.  No  one  from  the  objection  could  have  known  that 
the  defendant  complained  of  this  omission;  indeed,  the  precise  point 
was  not  even  taken  in  this  court.  We  think  that  the  objection  was 
not  sufficient  to  raise  this  question  and  that,  as  to  the  question  it  did 
raise,  it  was  not  well  taken. 

[3]  There  was  ample  ground  to  connect  the  defendant  with  Wright's 
act.  He  was  in  charge  of  the  business;  he  opened  the  box  in  which 
the  letters  came  and  handed  them  over  to  Wright ;  he  took  the  money 
order  out  of  the  second  letter  and  cashed  it,  and  wrote  with  his  own 
hand  the  address  to  the  pill  box;  and  he  swore  that  he  had  givoi 
Wright  instructions  not  to  answer  any  letters  similar  to  the  decoys. 
It  was  extremely  unlikely  that  Wright,  who  had  no  motive  to  disobey 
such  instructions,  should  have  disregarded  them,  without  bringing 
the  decoy  letters  to  him.  It  was  most  unlikely  that  the  defendant 
should  have  cashed  the  money  order,  or  addressed  the  pills,  if  he 
had  not  read  the  second  letter,  or,  if  he  had  read  the  second  letter, 
that  he  had  not  authorized  Wright  to  answer  the  first,  on  which  the 
indictment  was  based.  The  jury  was  clearly  entitled  to  infer  from 
the  character  of  the  business  and  the  nature  of  the  circulars  that 
it  was  a  part  of  his  plan  to  respond  to  requests  of  the  sort  contained 
in  the  decoy. 

[4]  The  admission  of  secondary  evidence  of  the  decoys  was  justi- 
fied. It  is  true  that  the  government  served  no  notice  to  produce,  and, 
if  there  was  reason  to  suppose  that  the  letters  were  still  in  the 
possession  of  the  defendant,  this  might  be  a  valid  objection  to  the 
admission  of  secondary  evidence;  but  we  have  the  defendant's  own 
testimony  that  he  had  produced  all  the  letters  which  corresponded 
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to  the  subpoena  in  January,  1914,  and  the  subpoena  covered  the 
decoys.  It  makes  no  difference  whether  this  subpoena  was 
served  in  the  preparation  of  an  earlier  indictment  or  not.  Pri- 
ma facie,  the  government  was  in  possession  of  all  (the  original 
letters  which  the  defendant  had.  Furthermore,  the  defendant  had 
told  Noile  (the  post  office  inspector)  before  the  trial  that  he  had 
never  seen  the  originals,  and  it  must  have  been  idle  to  give  a 
notice  to  produce  that  which  he  had  disclaimed  ever  receiving.  The 
proper  foundation  for  secondary  evidence  was  therefore  present. 
Briggs  V.  Hervey,  130  Mass.  186. 

None  of  the  exceptions  seems  to  us  valid,  and  the  judgment  is 
affirmed. 


(249  Fed.  331) 

BILLINGSIiET  et  al.  v.  UNITED  STATES  (two  cases). 

BILLINGSLEY  v.  UNITED  STATES. 

(Gfrcult  Court  of  Appeals,  Ninth  Circuit.    March  5,  1918.    Behearing  Denied 

May  13,  19ia) 

Nos.  3022^8024. 

1.  GbiminaIi  Law  ^=»274,  1149 — Pleas — ^WiTm[)RAWAL. 

Granting  leave  to  withdraw  pleas  of  guilty  and  enter  pleas  of  not 
guilty  to  an  indictment  is  discretionary  with  the  trial  court,  and  its  dis- 
cretion is  not  reTiewable. 

2.  CoNSPiKACT  «=>28 — Offense — Ovbbt  Act. 

The  offense  of  conspiracy  to  com,mit  a  crime  may  be  consummated  by 
the  doing  of  some  overt  act  to  effectuate  the  purpose,  although  the  crime 
be  not  actually  committed. 

3.  Cbiminal  Law  <g=5>59(l)— "Principal." 

In  view  of  Pen.  Code  (Act  March  4,  1909,  c  321)  §  332,  35  Stat.  1152 
(Comp.  St.  1916,  9  10506),  declaring  that  any  one  who  aids,  abets,  coun- 
sels, or  procures  the  commission  of  an  offense  is  a  principal,  defendants, 
where  they  conspired  with  agents  of  a  common  carrier  to  violate  sec- 
tion 238  (Comp.  St  1916,  §  10408),  making  it  an  offense  to  knowingly  de- 
liver certain  interstate  shipments  of  intoxicants  to  any  one  other  than 
the  consignee,  are  indictable  as  principals,  though  they  were  not  agents 
or  employ^  of  any  railroad  or  common  carrier. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington;  Jeremiah  Neterer, 
Judge. 

Logan  Billingsley  and  Fred  Billingsley  pleaded  guilty  to  an  indict- 
ment charging  conspiracy  to  violate  Pen.  Code,  §  238  (Comp.  St. 
1916,  §  10408),  while  Logan  Billingsley,  who,  with  others,  was  charged 
with  conspiracy  to  viqlate  Act  Feb.  4,  1887,  c.  104,  24  Stat.  379,  en- 
titled "An  act  to  regulate  commerce,"  pleaded  guilty,  as  did  both  of 
the  named  defendants,  to  an  indictment  charging  conspiracy  to  violate 
Pen.  Code,  §  238,  and  "An  act  to  regulate  commerce."  Their  mo- 
tion for  leave  to  withdraw  their  pleas  of  guilty  and  be  permitted  to 
«nter  pleas  of  not  guilty  having  been  denied  (242  Fed.  330),  the  named 
defendants  bring  error.    Affirmed. 

^»For  other  cams  s^e  same  topic  &  KBT-NUMBBR  In  aU  Key-Numbered  Digests  &  Indexes 
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Bell  &  Hodge,  of  Seattle,  Wash.,  for  plaintiffs  in  error. 
Clay  Allen,  U.  S.  Atty.,  of  Seattle,  Wash.,  and  Clarence  L.  Reames, 
U.  S.  Atty.,  of  Portland,  Or. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.     The  three  above-entitled  cases, 
in  which  the  Billingsleys,  one  or  both,  were  defendants  below,  may  be 
considered  together.     In  the  first,  Logan  and  Fred  Billingsley  were 
charged  with  conspiracy  to  violate  section  238  of  the  Penal   Code 
(Comp.   St.   1916,  §   10408).     Both  pleaded  guihy.     In  the    second, 
Logan  Billingsley,  with  others,  was  charged  in  two  counts  with  con- 
spiracy to  violate  the  act  of  Congress  approved  February  4,    1887 
(24  Stat.  379,  c.  104),  entitled  "An  act  to  regulate  commerce."    Billings- 
ley pleaded  guilty  to  count  1  of  the  indictment.     In  the  third,  the 
Billingsleys  were  indicted  by  three  counts.    In  two  of  the  counts  they 
were  charged  with  conspiracy  to  violate  section  238  of  the  Penal  Code, 
and  in  the  other  count  with  conspiracy  to  violate  the  act  to  regulate 
commerce.     Both  these  defendants  pleaded  guilty  to  all  three  of  the 
counts.     Subsequently  the  Billingsleys  moved  the  court  for  leave  to 
withdraw  their  pleas  of  guilty,  and  to  be  permitted  to  enter  pleas  of  not 
guilty.     The  motion  in  each  case  was  denied,  and  exceptions  were 
saved.    A  writ  of  error  in  each  case  is  now  prosecuted  to  this  court, 
on  the  grounds,  first,  that  the  court  committed  error  in  denying  the 
motion  for  leave  to  withdraw  the  pleas  of  not  guilty ;  and,  second,  that 
the  indictment  does  not  state  facts  sufficient  to  constitute  an  offense 
against  the  government. 

[1]  As  to  the  first  assignment  of  error,  the  law  is  settled  in  this 
court  contrary  to  defendants*  contention.  Andrews  v.  United  States, 
224  Fed.  418,  139  C.  C.  A.  646.  The  matter  of  granting  leave  to  with- 
draw the  pleas  of  guilty  was  one  discretionary  with  the  trial  court, 
and  is  not  reviewable.  It  may  be  added  here,  however,  that  the 
record  shows  nothing  but  the  bare  motions  for  leave  to  withdraw  the 
pleas  of  guilty.  There  were  no  affidavits  filed,  nor  other  showing 
made,  in  support  of  them,  and  there  is  absolutely  nothing  here  to  indi- 
cate in  the  smallest  particular  that  the  trial  court  abused  its  discretion 
in  denying  the  motions.  The  assignment  of  error  is  therefore  wholly 
without  merit. 

[2,3]  As  it  respects  the  sufficiency  of  the  indictments,  it  is  urged 
that  they  are  defective,  as  related  to  the  alleged  conspiracy  to  violate 
section  238  of  the  Penal  Code,  because  they  4o  not  show,  nor  attempt 
to  show,  that  the  defendants  were,  or  at  any  time  had  been,  officers, 
agents,  or  employes  of  any  railroad  company,  or.other  common  carrier, 
engaged  in  interstate  commerce. 

Section  238  denounces  the  act  of  any  officer,  agent,  or  employe  of 
any  railroad  company,  express  company,  or  common  carrier  in  doing 
the  things  there  interdicted.  The  thought  must  not  be  lost  sight  of 
that  the  indictments  are  for  conspiracy  to  commit  an  offense,  not  for 
committing  the  offense  itself.  We  must  look,  therefore,  to  the  stat- 
ute defining  conspiracy  for  the  purpose  of  ascertaining  whether  the 
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indictments  state  facts  essential  to  constitute  that  particular  offense. 
It  is  unnecessary  to  state  the  elements  essential  to  a  conspiracy  under 
the  statute.  They  are  so  well  known  that  it  would  be  a  work  of 
supererogation  to  do  so.  Any  person  who  aids,  abets,  counsels,  com- 
mands, induces,  or  procures  the  commission  of  an  offense  against  the 
United  States  is  a  principal,  and  may  be  so  charged.  Section  332, 
Penal  Code  (Comp.  St.  1916,  §  10506). 

William  H.  Pielow  and  William  Frazier  are  charged  along  with 
the   Billingsleys   as  co-conspirators.     Pielow  was  an   officer,  agent, 
and  employe  of  a  transfer  company,  or  common  carrier,  and  Frazier 
was  also  an  employe    of  a  transfer  company,  which  companies  had  a 
part  in  the  transportation  of  intoxicating  liquors  unlawfully  brought 
into  the  state  of  Washington  from  the  state  of  California.    So  it  may 
be  seen  that  the  Billingsleys  were  at  least  aiding  and  abetting  in  the 
unlawful  transportation  of  intoxicants  into  the  state  of  Washington. 
While  the  Billingsleys  were  not  officers  or  employes  of  a  common 
carrier,  they  conspired  with  such  officers  to  commit  the  offense  de- 
nounced by  the  Penal  Code.    It  makes  no  difference  whether  the  of- 
fense was  actually  committed  or  not ;  the  conspiracy  may,  neverthe- 
less, have  been  committed  by  the  doing  of  some  overt  act  to  effectuate 
its  purpose.     There  is  no  reason  why  a  person  not  an  officer  may 
not  conspire  with  an  officer  to  commit  the  offense,  or  even  why  two 
persons  not  officers  may  not  conspire  to  cause  the   offense   to  be 
committed,  by  prevailing  upon  officers  to  do  the  acts  constituting  the 
offense.     In  this  way  the  conspiracy  statute  would  be  transgressed, 
even  if  the  offense  designed  to  be  committed  were  not  actually  ac- 
complished.    But,  if  it  were  accomplished,  it  would  be  by  the  con- 
nivance and  inducement  of  the  co-conspirators  not  officers  or  em- 
ployes of  the  common   carriers.     Being  principals,  the   Billingsleys 
were  indictable  along  with  the  officers  and  employes  engaged  with  them 
in  the  common  purpose.    We  hold,  therefore,  that  the  indictments  are 
sufficient.    For  cases  of  analogy,  see  United  States  v.  Cohn  et  al.  (C. 
C.)  142  Fed.  983,  and  Steigman  v.  United  States,  220  Fed.  63,  135 
C.  C.  A.  131. 
Affirmed. 

(249  Fed.  333) 

In  re  niANKLIN  BREWING  CX>. 

Petitions  of  PEOPLE'S  TRUST  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit     January  29,  1918.) 

Nos.  68,  101. 

1  Bankruptcy  ^==>262(3) — Powers  of  Court — Sale  of  Property — Liens. 

A  court  of  bankruptcy  has  power  to  order  the  sale  of  any  property 
of  a  bankrupt  free  of  liens,  and  to  transfer  the  same  to  the  proceeds; 
and  while  It  is  good  practice,  and  usual,  not  to  order  such  sales  unless 
there  is  a  fair  prospect  that  tho  proceeds  will  at  least  discharge  the 
lien,  this  is  not  a  rule  of  law,  and  in  special  cases,  as  where  the  validity  of 
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the  Hen  Itself  is  In  litigation,  and  the  property  is  wasting  while  waiting 
decision,  it  Is  a  matter  within  the  discretion  of  the  court  to  sell  It  and 
saye  expense. 

2.  Bankbuptct  ^=»262(3) — ^Powers  of  Coubt — Sale  of  Peopebtt. 

A  clause,  in  a  mortgage  securing  bonds,  giving  the  holders  the  right  to 
bid  on  their  bonds  at  any  foreclosure  sale,  does  not  in  any  way  limit  the 
power  of  a  court  of  bankruptcy  to  sell  the  property  free  from  lien. 

3.  Constitutional   Law   ^=9163 — ^Impaibing    Obligation    of   Contracts — 

— ^Bankbuptct  Act. 

Congress,  in  the  exercise  of  its  constitutional  power  to  establish  sys- 
tems of  bankruptcy,  may,  and  in  fact  always  does,  Impair  the  obligation 
of  contracts. 

4.  Bankbuptct  ^=»262(1) — ^Powebs  of  Coubt— Sale  of  Pbopebtt. 

Where  the  property  of  a  bankrupt  consisted  of  both  personalty  and 
realty,  together  constituting  and  operated  as  a  brewery,  and  which  had 
been  mortgaged  as  such,  it  was  error  for  the  court  to  confirm  a  sale  free 
of  lien  of  the  personalty  only,  leaving  unsold  the  realty,  which  was  also 
included  in  the  order  of  sale,  thus  destroying  the  business  entity  of  the 
mortgaged  property. 

Petitions  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  Franklin  Brewing  Company,  bankrupt.  On 
petitions  of  the  People's  Trust  Company  to  review  two  orders  of  the 
District  Court.    First  order  affirmed,  and  the  second  reversed. 

The  first  order  directed  certain  property  of  the  bankrupt  to  be  sold  free 
and  clear  of  the  lien  of  a  mortgage ;  the  second  confirmed  a  sale  (pursuant  to 
the  first  order)  of  the  mortgaged  personalty,  separated  and  sundered  from  the 
realty,  the  attempted  sale  of  which  was  set  aside.  The  bankrupt  corporation 
had  made  a  mortgage  to  a  trustee,  creating  a  lien  upon  existing  and  after- 
acquired  property,  which  property,  taking  realty  and  personalty  together,  con- 
stituted a  brewery.  The  mortgage  secured  a  considerable  issue  of  bonds,  and 
contained  provisions  specifically  authorizing  holders  to  bid  on  their  bonds  at 
any  foreclosure  sale.  When  bankruptcy  arose,  there  had  been  no  foredosure. 
nor  was  any  suit  pending  therefor,  the  mortgaged  property  came  into  the 
physical  possession  of  the  receiver  and  (afterwards)  the  trustees  in  bank- 
ruptcy, and  so  remained  when  the  orders  complained  of  were  made. 

The  designed  effect  of  the  lower  court's  procedure  was  to  prevent  foreclosure, 
or  the  use  of  bonds  in  bidding  in  the  manner  provided  in  the  mortgage  Bond- 
holders were  offered  the  right  to  use  their  bonds  up  to  a  large  percentage  of 
any  bid,  subject  to  subsequent  ascertainment  of  their  validity.  This  they  de- 
clined. Before  any  order  made,  the  trustee  in  bankruptcy  had  instituted 
plenary  suit,  alleging  the  invalidity  of  the  mortgage,  and  of  all  the  bonds  is- 
sued thereunder,  praying  that  their  nullity  be  decreed  and  the  mortgaged 
property  declared  part  of  the  estate  in  bankruptcy,  freed  of  the  mortgaged 
lien.  The  sale  produced,  as  was  probably  expected,  much  less  than  the  fiice 
of  the  mortgage  bond.    The  trustee  under  the  mortgage  took  these  petitions. 

Henry  F.  Cochrane,  of  Brooklyn,  N.  Y.,  for  petitioner. 

Samuel  E.  Maires,  of  Brooklyn,  N.  Y.,  for  trustee  in  bankruptcy 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
questions  raised  as  to  the  order  for  sale  free  and  clear  are  suggested 
by  the  fact  that  when  order  made  there  was  no  reasonable  likelihood 
that  the  mortgaged  property  would  produce,  or  nearly  so,  the  amount 
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of  a  Hen  whose  validity  and  existence  was  denied.  It  is  said  that  such 
an  order  was  unlawful. 

We  have  recognized  the  power  of  the  court  sitting  in  bankruptcy 
to  sell  free  and  clear  of  liens,  and  transfer  the  same  to  the  proceeds 
of  sale  (Re  Kohl-Hepp  Brick  Co.,  176  Fed.  340,  100  C.  C.  A.  260; 
Re  Haywood  Wagon  Co.,  219  Fed.  655,  135  C.  C.  A.  391),  agreeing 
with  earlier  considerations  of  the  same  question  in  the  First  Circuit 
(Re  Union  Trust  Co.,  122  Fed.  937,  59  C.  C.  A.  461 ;  Re  Shoe  & 
Leather  Reporter,  129  Fed.  588,  64  C.  C.  A.  156).  It  is  good  prac- 
tice, and  the  usual  procedure  in  this  circuit,  not  to  order  such  sales 
unless  there  is  a  fair  prospect  that  the  proceeds  will  at  least  discharge 
the  lien.  Cf.  Re  Fayetteville  Wagon,  etc.,  Co.  (D.  C.)  197  Fed.  180; 
Re  Saxton  Furnace  Co.  (D.  C.)  136  Fed.  697 ;  Re  Pittelkow  (D.  C.) 
92  Fed.  901;  and  (under  an  earlier  Act)  Re  Taliaferro,  Fed.  Cas. 
No.  13,736. 

[2]  The  reason,  or  one  very  good  reason,  for  this  forbearance,  is 
that,  unless  more  is  produced  by  sale  than  the  lien  debt,  there  is 
nothing  coming  to  the  estate  in  bankruptcy ;  therefore  the  bankruptcy 
court  does  not  meddle  with  what  it  can  never  administer.  But  this  is 
not  a  rule  of  law,  and  where  (for  instance)  the  very  existence  of  any 
lien  is  in  litigation,  and  property  is  wasting  while  waiting  decision, 
it  must  be  matter  of  discretion  whether  or  not  to  sell  promptly  and 
save  expense.  Nor  does  a  mortgage  clause  giving  the  right  to  bid 
on  bonds  in  any  way  limit  the  power  of  the  court,  however  much  it 
may  influence  its  discretionary  application. 

[3]  Congress,  in  the  exercise  of  its  constitutional  right  to  establish 
systems  of  bankruptcy,  may,  and  indeed  always  does,  impair  the  ob- 
ligation of  contracts ;  a  doctrine  going  much  further  than  this  point 
requires.  Mitchell  v.  Clark,  110  U.  S.  at  page  643,  4  Sup.  Ct.  170,  312, 
28  L.  Ed.  279;  Canada,  etc.,  Ry.  v.  Gebhard,  109  U.  S.  at  page  539, 
3  Sup.  Ct.  363,  27  L.  Ed.  1020.  Therefore  we  find  in  the  order  direct- 
ing sale  free  of  lien  nothing  unlawful,  nor  ^ny  abuse  of  discretion 
amounting  to  error  of  law,  which  is  the  only  error  available  here  upon 
a  petition  to  revise.  There  was  a  drastic  exercise  of  authority,  but  no 
intimation  is  intended  that  circumstances  might  not  justify  it  as  matter 
of  discretion. 

In  Re  Roger  Brown  &  Co.,  196  Fed.  758,  116  C.  C.  A.  386,  it  seems 
to  be  regarded  as  legal  error  to  order  sale,  unless  there  is  reasonable 
expectation  of  a  surplus  over  Hen,  citing  as  authority  the  cases  from  the 
First  circuit  above  given.  No  such  limitation  can  be  found  in  them ; 
on  the  contrary,  the  same  court  held  (In  re  Loveland,  155  Fed.  838, 
84  C.  C.  A.  72)  that  bankruptcy  had  jurisdictional  power  to  order 
such  sale,  without  "first  determining  either  the  validity  or  amount  of 
the  lien.**  We  agree  with  that  ruling,  which  covers  the  present  situ- 
ation. 

[4]  But  what  was  ordered  to  sale  free  of  lien  was  what  had  been 
mortgaged,  and  that  was  a  brewery,  something  made  up  of  property 
both  real  and  personal,  and  constituting  a  business  entity,  which  in  its 
entirety  had  been  hypothecated  by  an  agreement  good  until  set  aside 
by  competent  authority.  The  effect  of  confirming  a  sale  of  personalty 
and  leaving  the  realty  unsold  was  to  destroy  the  brewery  and  (vary- 
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ing  the  expressed  intent  of  the  order  of  sale)  substantially  subtract 
from  the  mortgaged  property  a  part  only,  and  sell  that  alone.  If  such 
an  order  had  been  made  m  the  first  place,  it  would  have  been  unlawful, 
because  (if  for  no  other  reason)  no  conceivable  discretion  could  have 
advised  it  under  the  circumstances  admitted.  We  perceive  no  differ- 
ence between  ordering  such  a  sale,  and  producing  it  by  a  partial  con- 
firmation. 

The  petition  complaining  of  the  order  for  sale  is  dismissed,  and 
order  approved;  that  assigning  for  error  sale  of  personalty  only  is 
sustained,  the  sale  set  aside,  and  the  matter  remanded,  with  directions 
to  proceed  in  any  manner  not  inconsistent  with  this  opinion.  There 
will  be  no  costs  in  this  court. 


(249  Fed.  336) 

HAMMER  V.  UNITED  STATES. 

(areult  Court  of  Appeals,  Second  Circuit,    March  13,  19ia) 

No.  189. 

1.  Sales  ^=s>61 — Contracts — ^Passage  of  Ttflb. 

In  case  of  a  controversy  as  to  whether  an  agreement  was  a  sale,  under 
which  title  passed,  or  whether  it  was  only  an  executory  contract,  the 
question  is  one  of  intention,  to  be  ascertained  from  the  actions  of  the 
parties. 

2.  Poisons  ^s»4 — Saia  of  Nabcotics — Consummation — Deliykby. 

Where  the  parties  had  agreed  on  all  the  terms  of  a  sale  of  narcotic 
drugs  in  violation  of  Harrison  Act  Dec.  17,  1914,  c  1,  38  Stat  785  (Comp. 
St  1916,  §f  6287g-6287q),  and  nothing  remained  to  be  done,  exc^t  that 
at  deUvery  payment  should  be  made,  the  sale  was  completed,  for,  as  at 
common  law  mutual  assent  of  the  parties  was  sutficient  to  vaUdate  a  sale 
of  personalty,  title  passes  where  nothing  but  payment  by  the  buyer  re- 
mains, though  the  seller  retains  possession  until  payment 

3.  Cbiminal  Law  C=>369(1) — Evidence — Otheb  Offenses. 

In  a  prosecution  for  an  unlawful  sale  of  narcotics,  in  violation  of  the 
Harrison  Act,  which  occurred  at  a  point  far  distant  from  defendant's 
residence,  evidence  that  defendant  was  engaged  in  the  business  of  dis- 
pensing narcotics  at  his  residence  is  admissible,  and  not  subject  to  at- 
tack as  disclosing  other  offenses;  it  appearing  that  defendant  was  a 
Ucensed  dealer,  and  that  other  consignments  of  narcotics,  save  the  oae 
furnishing  the  basis  for  the  prosecution,  were  lawfully  ordered  and  de- 
Uvered. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Riley  C.  Hammer  was  convicted  under  the  Harrison  Act  of  an 
illegal  sale  of  narcotics,  and  he  brings  error.    Affirmed. 

ITie  indictment  was  under  the  Harrison  Act  (Act  Dec.  17, 1914,  §§  1,  2,  and  9), 
and  so  far  as  here  material  charged  that  Hammer  had,  within  the  Soothern 
district  of  New  York,  "sold,  bartered,  and  given  away"  to  one  Fowle  a  quantity 
of  the  drugs  forbidden  by  the  statute;  such  sale,  barter,  and  giving  away 
having  been  made  ''not  in  pursuance  to  a  written  order  of  the  persons  to 
whom"  the  said  drugs  were  sold,  bartered,  and  given  away. 

It  was  shown  that  Hammer  did  business  in  Tampa,  Fla.,  and  there  con- 
ducted a  "Medical  Institute"  frequented  by  persons  described  as  "dopers  and 
patients  that  were  sick,"  that  he  had  registered  in  the  proper  internal  revenue 
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collector's  office  in  Florida  as  a  dealer  in  narcotics,  that  one  Rogers,  under  the 
name  of  Gray,  was  connected  with  Hammer's  business  and  shipped  narcotics, 
and  especially  the  consignment  thereof  which  gave  rise  to  this  indictment, 
and  that  one  Peak,  a  drug  addict,  had,  while  at  Tampa,  come  to  know  Ham- 
mer's "Institute"  and  had  purchased  drugs  there. 

Peak  became  an  informer,  and  arranged  with  Fowle,  a  revenue  agent,  the 
following  transaction:  He  (Peak)  communicated  with  Hammer,  asserting  that 
be  had  a  customer  in  New  York  for  a  quantity  of  drugs,  and  would  act  as 
agent  for  a  commission*  Hammer  agreed,  stating  in  substance  that  he  could 
supply  what  was  wanted  up  to  almost  any  limit.  Thereupon  Rogers  and 
Hammer,  in  Tampa,  put  drugs,  of  which,  the  sale  price  was  to  be  $1,750,  in  a 
package  and  sent  it  by  express  to  Peak  in  New  York  O.  O.  D.,  and  Hammer 
himself  at  once  started  for  that  city  to  oversee  the  matter. 

Peak  met  him  at  the  station,  together  they  went  to  a  hotel,  and  there  Fbwle 
was  Introduced  as  the  buyer,  and  with  him  Hammer  discussed  drug  sales  and 
stated  definitely  the  amount  then  in  the  express  company's  care.  Fowle  said 
he  wanted  that  and  more,  and  the  three  men  arranged  to  meet  the  next  morn- 
ing, go  to  the  express  office,  get  the  drugs,  and  pay  the  money.  They  met  ac- 
cordingly, Hammer  and  Peak  identified  themselves  as  shipper  and  consignee 
respectively,  Hammer  gave  Peak  a  check  for  the  latter's  commission,  the  ex- 
press clerk  was  in  substance  directed  to  deliver  the  drug  package  to  Fowle  on 
receiving  the  mwiey,  and  Fowle  began  to  count  out  money,  when  other  agents 
in  waiting  stepped  up,  arrested  Hammer,  and  seized  the  drugs. 

Hammer  was  convicted,  the  trial  court  charging:  "If  the  parties  had  agreed 
on  all  the  terms,  and  nothing  remained  to  be  done,  except  that  at  delivery  the 
payment  should  be  made,  at  the  time  of  the  delivery,  and  all  that  they  intend- 
ed was  that  Hammer  should  have  a  right  to  withhold  the  goods  until  he  got 
the  money,  if  that  was  the  sum  and  substance  of  the  contract,  then  the  sale 
was  completed  when  that  contract  was  made.  But  if  you  find  that  they  in- 
tended, in  additicm  to  those  terms,  that  Hammer  should  have  the  right,  not 
only  to  retain  possession  until  payment,  but  should  retain  title  to  the  property, 
then  there  was  no  sale  until  the  payment  was  made." 

Hie  assignments  of  error  substantially  assert  (1)  that  no  sale  was  made: 
and  (^  it  was  error  to  permit  the  Jury  to  learn  of  transactions  in  Tampa,  and 
especially  anything  of  the  nature  of  defendant's  business  there. 

Charles  H.  Griffiths  and  Raymond  H.  Sarfaty,  both  of  New  York 
City,  for  plaintiff  in  error. 

Francis  D.  Caffey,  U.  S.  Atty.,  and  John  C.  Knox,  Asst.  U.  S. 
Atty.,  both  of  New  York  City. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
1.  The  contention  of  plaintiff  in  error  is  that  there  was  no  actual 
sale,  but  merely  an  agreement  to  sell.  Doubtless  there  is  often  diffi- 
culty in  determining  into  which  category  the  transaction  falls,  as  was 
said  in  the  Elgee  Cotton  Cases,  22  Wall.  187,  22  L.  Ed.  863.  But 
there  is  no  doubt  that  at  common  law  mutual  assent  of  the  parties 
was  enough  to  validate  a  sale  of  personalty.  If  by  the  agreement 
the  property  passed,  the  "bargain  and  sale"  was  complete.  It  was 
and  is  only  if  the  passage  of  the  property  (i,  e.,  the  title)  is  to  occur 
in  the  future,  or  on  conditions  inconsistent  with  immediate  transfer, 
that  the  contract  is  executory.  Hatch  v.  Oil  Co.,  100  U.  S.  at  page 
130,  25  L.  Ed.  554.  And  when  controversy  arises,  as  here,  as  to  the 
true  character  of  the  agreement,  the  question  is  one  of  intention; 
the  general  rule  being  that  the  agreement  is  "just  what  the  parties 
intended  to  make  it"    100  U.  S.  131,  25  L.  Ed.  554. 
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But  such  intent  is  to  be  collected  from  what  the  parties  did,  and 
in  this  instance  it  is  to  be  remembered  that  we  are  not  concerned  with 
the  rights  of  creditors  or  other  third  parties ;  the  inquiry  is  only  wheth- 
er as  between  Hammer  and  Fowle  the  sale  was  completed.  It  is  con- 
tended that  the  method  of  shipment  conclusively  negatives  the  intent 
found  by  the  jury  under  the  instruction  quoted  above.  But,  as  was 
held  in  Simmons  v.  Swift,  5  B.  &  C.  857,  if  the  bargain  is  made,  and 
nothing  remains  to  be  done  to  the  goods,  though  the  buyer  cannot 
take  them  away  without  paying  the  price,  "property  passes  imme- 
diately," and  this  was  distinctly  approved  in  the  Hatch  Case,  supra, 
100  U.  S.  at  page  132,  25  L.  Ed.  554. 

As  the  jury  were  plainly  told  to  decide  whether  it  was  intended 
that  Hammer  should  withhold  possession  only,  or  withhold  title  also, 
until  payment  made,  we  think  the  instruction  exactly  right. 

[3]  2.  The  plaintiflf  in  error  asserts  that,  by  permitting  the  nature  of 
Hammer's  Tampa  business  to  be  shown,  the  rule  laid  down  by  this 
court  in  Marshall  v.  United  States,  197  Fed.  513,  117  C.  C.  A.  65, 
was  violated.  The  transaction  which  resulted  in  a  sale  in  New  York 
began  in  Tampa;  it  could  not  be  understood,  without  a  knowledge 
of  what  was  done  there  in  respect  of  this  particular  shipment,  and 
of  Peak's  relations  with  the  Institute.  If  such  evidence  of  the  whole 
transaction  was  injurious  to  the  accused,  it  was  the  fault  of  relevant 
facts  of  his  own  making.  The  Marshall  Case  states  the  impropriety 
of  proving  "offenses"  other  than  the  one  charged  in  the  indictment 
and  confines  the  ruHng  to  the  "facts  in  the  case  in  hand."  We  dis- 
cover no  proof  of  other  offenses.  Hammer  was  licensed,  and  Rogers 
was  a  doctor;  non  constat  that  what  Rogers  distributed  (other  than 
the  present  consignment)  was  lawfully  ordered  and  delivered. 

Judgment  affirmed. 


(249  red.  338) 

WEST  INDIA  S.  S.  CO.  v.  CHICAGO  HOUSE  WRECKING  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    February  20,  1918.) 

No.  64. 

1.  Shipping  ^=»10i — Contracts — Reduction  to  Wwtino. 

Where  the  parties  orally  ajfreed  upon  a  contract  of  affrelgfatiDeDt  hy 
water,  intending  that  a  written  contract  should  be  drawn  up,  the  oral 
contract  was  binding,  the  parties  having  acted  upon  It,  and  it  appearing 
from  the  forms  prepared  by  each  party  that  there  was  a  meeting  of  tlie 
minds  on  every  material  term;  and  neither  party  had  the  right,  in 
preparing  a  written  form,  to  Introduce  a  new  provision  In  the  contract 

2.  Shipping  «=»153 — Fbeight — Actions— Evidence. 

Evidence  held  to  sustain  libelant's  contention  that  a  shipment  was 
transi>orted  pursuant  to  a  contract  of  affreightment  previously  entered 
Into  between  the  parties,  and  not  under  an  Independent  engagement 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
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Ubel  by  the  West  India  Steamship  Company  against  the  Chicago 
House  Wrecking  Company.  From  a  decree  for  respondent,  libelant 
appeals.    Reversed,  wiUi  directions. 

R.  J.  M.  Bullowa,  of  New  York  City  (Ferdinand  E.  M.  Bullowa, 
of  New  York  City,  of  counsel),  for  appellant. 

Henry  J.  Mayer,  of  New  York  City  (Henry  B.  Gayley,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

WARD,  Circuit  Judge.  The  Chicago  House  Wrecking  Company 
having  about  18,450  tons  of  scrap  iron  to  be  shipped  from  Colon, 
Panama,  to  the  United  States,  employed  one  Elliott,  a  ship  broker, 
to  engage  freight  room  therefor.  Elliott  introduced  Harris,  president 
of  the  Chicago  Company,  to  the  libelant,  the  West  India  Steam- 
ship Company.  August  26,  1914,  a  meeting  was  had  at  which  terms 
were  discussed,  but  no  agreement  arrived  at.  The  scrap  iron  to  be 
moved  was  specified,  all  being  large  pieces,  easily  handled,  for  which 
a  rate  of  freight  lower  than  that  charged  for  small  miscellaneous 
scrap  would  be  reasonable.  The  principal  diflference  between  the 
parties  was  as  to  the  amount  of  freight  rate.  August  29th  they  met 
again,  when  the  rate  of  $3.15  a  ton  was  agreed  on,  as  were  also  the 
quantity  and  specific  kind  of  scrap  iron  to  be  carried,  the  times  of 
shipment  from  Colon,  the  rate  of  loading  and  discharging,  the  party 
to  do  the  loading  and  discharging,  the  port  or  ports  of  discharge,  and 
the  demurrage.  It  was  intended  that  a  written  contract  should  be 
drawn  between  the  libelant  and  Elliott,  who  was  to  be  named  in  it,  in- 
stead of  the  Chicago  Compan{y,  at  the  request  of  that  company ;  but  this 
was  never  done,  because  the  Chicago  Company  refused  to  sign  the 
form  prepared  by  the  libelant  and  tiie  libelant  refused  to  sign  either 
of  two  successive  forms  prepared  by  the  attorney  for  the  Chicago 
Company.  The  reason  why  the  libelant  refused  to  sign  the  latter 
was  that  the  Chicago  Company  wished  to  insert  in  the  written  con- 
tract, after  the  description  of  the  18,450  tons  of  scrap,  a  provision 
in  one  of  the  following  forms :  "And  such  other  material  as  owned 
by  the  charterer,"  or  with  "option  of  shipping  up  to  1,000  tons  of 
miscellaneous  scrap  iron,"  or  **and  such  iron  and  steel  owned  by  the 
charterer  and  not  specifically  mentioned."  These  were  matters  not 
agreed  upon  nor  even  mentioned  at  the  meeting  of  August  29th. 

[1]  The  District  Judge  held  that  the  contract,  if  orally  agreed 
upon,  would  be  enforceable,  notwithstanding  it  had  not  been  put 
into  writing  as  contemplated;  but  he  held  that  the  minds  of  the 
parties  had  not  met,  and  for  this  reason  dismissed  the  libel.  We 
think  they  had  met  upon  every  material  term.  If  the  form  prepared 
by  the  libelant  be  compared  with  the  two  forms  prepared  by  the 
Chicago  Company,  it  will  be  seen  that  there  was  no  substantial  differ- 
ence whatever,  except  as  to  the  provision  above  mentioned.  Neither 
of  the  parties,  after  the  meeting  of  August  29th,  had  a  right  to  insert 
a  new  provision  in  the  contract.  Sanders  v.  P.  B.  P.  Co.,  144  N.  Y. 
209,  39  N.  E.  75,  29  L.  R.  A.  431,  43  Am.  St  Rep.  757. 
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[2]  September  14th  the  libelant  sent  the  steamer  Meridian  to  Colon, 
where  she  loaded  a  cargo  of  small  miscellaneous  scrap  known  as 
"American  scrap,"  and  sailed  to  Philadelphia,  arriving  October  26th. 
There  is  a  dispute  between  the  parties  whether  this  engagement  was 
an  independent  one,  as  the  Chicago  Company  claims,  or  whether  it 
was  carried  under  the  contract  of  August  29th  for  18,450  tons  of 
what  is  known  as  "French  scrap."    The  fact  that  the  bill  of  lading 
stated  the  freight  to  be  "according  to  contract  with  West  India  Steam- 
ship Company,"  and  that  the  freight  which  both  parties  agreed  was 
$3.15  a  ton,  the  same  as  that  called  for  in  the  case  of  the  18,450 
tons,  is  some  indication  that  the  shipment  was  under  that  contract. 
On  the  other  hand,  the  fact  that  the  scrap  was  of  a  different  char- 
acter is  an  indication  to  the  contrary.     The  libelant  explains  taking 
the  same  rate  of  freight  for  this  small  stuflf  by  saying  that  it  did  not 
know  what  scrap  was  loaded  on  the  Meridian  until  the  arrival  of 
the  steamer  at  Philadelphia.    This  might  well  be,  as  it  was  only  the 
time  charterer  of  the  steamer.    However,  the  testimony  of  Elliott,  the 
broker,  that  but  one  contract  was  made  or  talked  about,  and  that  was 
for  18,450  tons  of  French  scrap,  convinces  us  that  the  libelant's  ac- 
count is  true.    As  we  have  found  that  to  be  an  ^enforceable  contract, 
the  Chicago  Company  is  not  likely  to  complain  because  its  liability 
would  be  increased  by  holding  that  the  Meridian's  cargo  was  carried 
under  a  different  and  independent  contract. 

The  Chicago  Company,  finding  that  it  could  not  load  its  steamers 
in  the  time  originally  agreed  upon,  wanted  at  the  end  of  September 
to  delay  the  shipments  from  Panama  until  early  in  1918,  and,  this 
failing,  because  the  Hbelant  needed  its  steamers  then  for  the  sugar 
season,  wanted  to  cancel  the  balance  of  the  contract,  negotiations 
which  seem  to  us  plainly  to  recognize  the  existence  of  the  contract. 
October  1  the  libelant  advised  Elliott  that  it  had  declared  the  steamer 
Argo  for  the  next  cargo  to  be  ready  to  load  at  Colon  October  12th. 
He  replied  that  he  thought  the  date  was  too  early.  Receiving  no  fur- 
ther instructions,  the  Argo  went  to  Colon,  whereupon  the  Chicago 
Company  advised  the  libelant  that  other  employment  should  be  sought 
for  the  steamer,  because  it  would  not  be  able  to  load. 

October  21st  the  libelant  declared  the  steamer  Evanger  to  load 
at  Colon  on  or  about  November  2d,  and  following  her  the  Guildhall,  to 
load  on  or  about  November  15th,  and  following  her  the  steamer 
Berlin.  This  brought  about  a  telephone  conversation  with  a  new 
attorney  for  the  Chicago  Company,  who  told  the  libelant  that  his 
client  would  not  load  these  steamers,  and  that  it  had  better  get  the 
best  employment  for  them  possible  with  a  view  to  reducing  the  loss, 
but  at  the  same  time  saying  that  the  Chicago  Company  did  not  admit 
that  any  contract  had  been  entereti  into.  This  was  the  first  repudia- 
tion of  the  contract  by  the  Chicago  Company.  Down  to  that  time 
there  had  been  correspondence  and  negotiations  between  the  parties 
consistent  only  with  the  existence  of  the  contract. 

The  decree  is  reversed,  and  the  court  below  directed  to  enter  a 
decree  in  favor  of  the  libelant,  with  tlie  usual  order  of  reference. 
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(^9  Fed.  341) 

In  re  NEWMARK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16.  1918.) 

No.  117. 

L  Bankbuptct  ^=>414(3)  —  Dischaboe  —  Concealment  or  Pbopebty  —  Evi- 
dence. 

Erldence  held  insutficient  to  show  that  a  bankrupt's  wife  held  In  trust 
for  him  a  lease  delivered  to  her  by  a  corporation  in  which  the  bankrupt 
was  a  stockholder,  and  so  a  discharge  could  not  be  denied  on  the  ground 
the  bankrupt  had  concealed  and  failed  to  turn  over  to  his  trustee  such 
lease. 

2.  Ba:«kbuptct  ^=>413(7) — Discdaroe — Denial. 

DL<»charge  Is  a  statutory  matter,  and  the  court,  as  well  as  an  objecting 
creditor,  Is  confined  to  the  specifications  of  objection. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Soudiem  District  of   New  York. 

In  the  matter  of  the  bankruptcy  of  Charles  Newmark.  From 
an  order  granting  a  discharge  to  the  bankrupt,  Anton  Larson  &  Son, 
Incorporated,  an  objecting  creditor,  appeals.     Affirmed. 

Xewmark  was  a  large  shareholder  in  Newmark  &  Davis,  Incorporated,  a 
corporation  which  owned  a  heavily  mortgaged  apartment  house.  In  it  one 
apartment  was  finished  to  the  taste  of  Mrs.  Newmark,  and  the  corporation 
executed  and  delivered  to  her  a  lease  of  that  apartment  for  three  years  at 
|l  a  month,  with  the  privilege  of  subletting.  She  never  occupied  the  apart- 
ment, but  sublet  It  at  $137.50  per  month.  This  occurred  In  1914,  and  in  the 
same  year  the  rents  of  the  apartment  house  were  assigned  to  the  holder  of  the 
first  mortgage,  who  apparently  took  possession ;  but  Newmark  and  his  fellow 
shareholder,  Davis,  continued  to  act  as  agents  In  collecting  rent  and  super In- 
tending  the  house  until  about  September,  1915.  Mrs.  Newmark  never  gave  any 
consideration  for  the  lease,  nor  did  she  ever  pay  the  $1  per  month  rent.  Her 
subtenant  paid  his  rent  by  checks  to  the  order  of  Newmark  &  Davis,  Incor- 
porated. Such  checks  were  received  by  Newmark,  who  cashed  some  of  them, 
but,  as  he  testified,  turned  the  proceeds  over  to  his  wife,  who  declared  that 
she  got  a!I  her  subtenant's  rent  and  used  It  for  various  purposes,  including  the 
mahitenauce  of  a  home  where  her  husband  lived  with  her. 

In  1910  Newmark  was  adjudicated  a  bankrupt  upon  his  own  petition,  and 
when  he  applied  for  discharge  this  appellant  objected  that  he  had  ''concealed" 
and  'failed  to  turn  over"  to  his  trustee  the  above  lease  made  to  his  wife ;  It 
being  alleged  that  the  same  was  "held  In  trust  for  him"  by  her.  The  District 
Court  granted  discharge,  and  the  objecting  creditor  took  this  appeal. 

Ferdinand  E.  M.  BuUowa,  of  New  York  City  (Lawrence  E.  Brown, 
of  New  York  City,  of  counsel),  for  appellant. 
Jacob  R.  Schiff,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Mrs. 
Newmark*s  lease  was  created  nearly  two  years  before  this  bank- 
ruptcy. For  all  that  this  record  shows,  Newmark  was  solvent  in  1914; 
and  while  we  may  be  sure  that  Newmark  &  Davis,  Incorporated,  was 
not  then  prosperous,  there  is  no  evidence  that  the  corporation  was 
insolvent  at  the  time.  But  let  it  be  assumed  that  the  gift  of  a  three- 
year  lease  from  the  corporation  to  Mrs.  Newmark  was  a  fraud  upon 
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its  creditors,  or  upon  the  corporation  itself,  it  is  also  true  the  persons 
injured  are  not  before  us.  The  single  question  in  this  case  is  whether 
the  bankrupt,  when  he  filed  petition,  individually  owned  the  lease, 
and  consequently  concealed  and  kept  from  his  individual  creditors 
that  piece  of  unscheduled  property. 

The  position  of  objecting  creditor  would  be  much  stronger  if  the 
wife  had  been  the  recipient  of  anything  that  ever  belonged  to  her 
husband;  but  Newmark  never  owned  this  apartment  house,  and, 
however  dishonorable  was  his  conduct  in  procuring  such  a  gift  from 
a  concern  that  had  in  effect  mortgaged  even  the  rents  of  the  building, 
the  very  absence  of  morals  revealed  by  the  admitted  transaction  ren- 
ders it  unlikely  that  Mrs.  Newmark  was  a  trustee  for  him.  The 
ordinary  cunning  of  dishonesty  would  suggest  that  the  husband  have 
nothing  to  do  with  what  (as  she  testified)  his  wife  had  asked  for. 
It  is  not  necessary  for  the  bankrupt  to  insist  that  suspicion  is  not 
proof;  we  do  not  suspect  him  of  owning  it,  nor  even  of  wanting 
it,  for  all  that  he  needed  was  to  keep  on  good  terms  with  his  wife, 
so  that  she  would  permit  him  to  live  with  her  in,  or  on  the  proceeds 
of,  the  apartment  she  desired. 

[2]  IMscharge  is  a  statutory  matter.  The  court,  as  Avell  as  the 
objecting  creditors,  is  confined  to  the  specifications  of  objection.  Those 
specifications  must  be  affirmatively  proved,  and  the  one  before  us 
contains  nothing  but  the  assertion  that  Newmark  owns  the  lease. 
We  think  the  proof  is  the  other  way,  and  tiiat  the  case  is  even  clearer 
than  In  re  Dauchy,  130  Fed.  532,  65  C.  C.  A.  78,  and  In  re  Hammer- 
stein,  189  Fed.  37,  110  C.  C.  A.  472,  where  we  were  compelled  to 
grant  discharges  under  circumstances  not  similar,  but  suggestive. 

Order  affirmed,  without  costs. 


(249  Ted.  912) 

In  re  CHAVKIN  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit  Januaiy  16,  1918.) 

No.  93. 

1.  Bankbuptct  «=»303(2) — Pboceeding  by  Trustee  to  Requibe  Suerendeb  of 

Pbopertt — Evidence — Financial  Statement. 

On  the  hearing  of  the  petition  of  a  trustee  to  require  bankrupts,  who 
were  partners,  to  turn  over  property  not  scheduled,  a  written  financial 
statement,  signed  by  one  of  the  firm,  made  a  short  time  before  the  bank- 
ruptcy to  a  creditor  as  a  basis  of  credit,  and  purporting  to  show  a  surplus 
of  assets  over  liabiUties,  is  admissible  in  evidence,  and,  although  not 
conclusive,  may  be  persuasive. 

2.  Bankruptcy  «=»303(1)--Pboceeding  to  Requibe  Banb»upt  to  Tubn  oveb 

I*ropeety — Burden  op  Pboof. 

When  a  trustee  lays  a  foundation  by  any  competent  evidence,  indudlng 
the  claims  of  bankrupts  themselves,  that  they  had  unscheduled  assets 
within  a  reasonable  time  before  the  filing  of  the  petition,  the  bankrupts 
must  then  account  for  the  property,  or  rebut  the  trustee's  prima  fade 
case  by  credible  evidence. 
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a.  BAirKHtTPPCT     ^=»303(3)— ObDER    REQUIBINa     BAIfKBUFTB    TO     TUBN     OVKB 

Pbopebtt — ^Petition  to  Review. 

An  order  requiring  bankrupts  to  turn  over  property  held  supported  by 
eridence,  on  a  petition  to  revise  such  order  in  matter  of  law. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  Joseph  Chavkin,  Bamet  Chavkin,  Nathan  Chavkin, 
David  Chavkin,  and  Benjamin  Chavkin,  trading  as  the  North  Central 
Knitting  Mills  and  as  R.  Chavkin  &  Sons,  bankrupts.  On  petition  of 
bankrupts  to  review  an  order  of  the  District  Court  requiring  them  to 
turn  over  property.    Affirmed. 

The  partners  in  the  bankrupt  firm  were  five  brothers,  and  a  sister  was  the 
bookkeeper.  After  an  examination  under  section  21a  of  the  Bankruptcy  Act 
(Oomp.  St  1916,  §  9005),  and  at  the  first  meeting  of  creditors,  the  trustee  pe- 
titioned for  an  order  against  the  bankrupts  requiring  them  to  pay  over  to 
him  iJToperty,  or  the  value  thereof,  neither  scheduled  nor  surrendered.  The 
eridence  for  the  trustee  In  this  proceeding  consisted  of  (in  part)  a  "financial 
statement,*'  made  March  25,  1916,  signed  by  the  bankrupt  Joseph  Chavkin, 
allowing  a  net  surplus  of  firm  assets  of  over  |60,000  and  certified  as  '*a  true 
and  correct  showing  of  the  present  financial  condition  of  the  bankrupts,  made 
to  a  creditor  "for  the  pun)ose  of  purchasing  goods  and  for  establishing  a 
continuing  line  of  credit"  with  said  creditor.  The  trustee  also  Introduced  In 
evid^ce  the  examination,  especially  of  Joseph  Chavkin,  under  section  21a 
and  at  the  first  meeting  of  creditors.  He  also  called  said  Joseph  as  a  witness 
In  this  proceeding.  The  District  Court  entered  an  order  requiring  the  bank- 
rupt to  surrender  substantially  what  the  financial  statement  aforesaid  de- 
dared  them  to  be  worth,  less  what  had  been  turned  over  to  the  trustee  when 
petition  was  filed  against  them,  about  a  month  after  the  date  of  said  state- 
ment   To  this  order  the  bankrupts  filed  this  petition  to  revise. 

Myers,  Kutner  &  Schuhmann,  of  New  York  City  (Maurice  Lef  kort, 
of  New  York  City,  of  counsel),  for  bankrupt. 
Samuel  C.  Duberstein,  of  New  York  City,  for  trustee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
cause  having  been  brought  before  us  by  petition  to  revise,  our  duties 
are  limited  to  inquiring  whether  any  error  of  law  was  committed  be- 
low. There  are  but  two  points  to  be  considered,  viz.  petitioner's  as- 
sertions (1)  that  it  was  error  to  admit  in  evidence  the  financial  state- 
ment above  referred  to,  and  (2)  that  there  was  no  evidence  upon  which 
the  court  could  ground  the  order  complained  of. 

[1]  1.  That  a  statement  of  this  kind  is  competent,  and  may  be 
persuasive  evidence,  against  a  bankrupt  in  proceedings  of  this  nature, 
was  specifically  held  in  Re  Loeb,  232  Fed.  601,  146  C.  C.  A.  559. 
The  use  in  what  are  commonly  known  as  "turn-over  proceedings"  of 
these  "financial  statements"  has  long  been  common  and  well  known. 
They  are  not  conclusive,  but  it  is  difficult  for  us  to  understand  how 
anything  can  be  more  persuasive,  as  against  the  person  making  it, 
than  a  solemn  statement  of  financial  worth  made  to  induce  credit. 

[2]  2.  It  seems  to  be  thought  by  the  petitioners  that,  because  all 
the  bankrupts,  except  Joseph  Chavkin,  swore  that  their  business  duties 
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gave  them  no  acquaintance  whatever  with  the  firm*»  financial  con- 
dition, and  Joseph  himself,  when  called  as  a  witness  in  this  proceed- 
ing, refused  to  answer  substantially  every  question  put  to  him  on  the 
ground  that  such  answer  might  incriminate  or  d^^ade  him,  there- 
fore there  was  no  evidence,  other  than  said  financial  statement,  upon 
which  to  ground  the  order  complained  of. 

Without  expressing  any  opinion  on  the  probative  value  of  the  tes- 
timony or  affidavits  of  a  man  who  even  declined  to  recognize  his  sig- 
nature to  the  schedules  in  bankruptcy  (on  the  ground  above  stated), 
we  find  in  the  record  evidence  obtained  upon  examination  under  sec- 
tion 21a  and  largely  from  the  sister  bookkeeper,  of  the  substantial 
correctness  of  said  financial  statement.  At  all  events  there  was  cer- 
tainly some  evidence,  and  its  comparative  value  is  not  for  us  to  decide. 
There  was  jurisdiction  in  the  court  to  make  the  order.  In  re  Schles- 
inger,  102  Fed.  117,  42  C.  C.  A.  207.  The  trustee  lays  a  foundation 
when  he  shows  by  any  competent  evidence,  including  the  claims  or 
assertions  of  the  bankrupts  themselves,  that  they  had  unscheduled 
property  a  reasonable  time  before  petition  filed;  the  bankrupt  must 
then  account  for  said  property,  or  otherwise  rebut  the  trustee's  prima 
facie  case  by  credible  testimony.  In  re  Weinreb,  146  Fed.  243,  76 
C.  C.  A.  609;  In  re  D.  Levy  &  Co.,  142  Fed.  442,  73  C.  C.  A.  558; 
In  re  Craning,  229  Fed.  370,  143  C.  C.  A.  490,  Ann.  Cas.  1917B,  1094. 

[3]  These  bankrupts  seem  to  have  made  no  attempt  to  comply  with 
this  rule ;  but,  assuming  that  there  was  conflicting  evidence  presented 
to  the  court,  the  question  thereby  presented  was  of  fact,  and  not  re- 
viewable in  a  proceeding  of  this  nature. 

It  may  be  added  that  petitioners  seem  to  think  that  this  is  a  con- 
tempt proceeding,  because  in  the  same  order  which  directed  the 
payment  of  money  to  the  trustee  the  bankrupts  were  called  on  to 
show  cause  why  they  should  not  be  punished  for  contempt,  if  they 
did  not  make  the  required  payment.  Such,  however,  is  not  the  case. 
There  has  been  no  punishment  for  contempt,  and  no  order  adjudging 
contempt.  We  have  nothing  before  us  but  the  legal  propriety  of  the 
"turn-over"  order. 

Order  affirmed,  with  costs. 


(249  Fed.  344) 

WILLIAMS  T.  CANARY. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    March  2,  19ia) 

No.  4934- 

!•  Parent  and  CJhild  ^=»9 — Contbacts — VAUDrrr. 

While  equity  will  closely  scan  a  contract  between  a  parent  and  hia 
child,  entered  Into  shortly  after  the  child  reached  his  majority,  yet  the 
contract  Is  not  prima  fade  void,  and  where  not  unconscionable,  and 
made  by  the  child  with  complete  understanding,  will  not  be  stricken  down. 

2.   GUABDIAN   AND  WARD   <=»131 — CONTRACTS — VALIDITY. 

Where  a  guardian,  shortly  after  a  ward  reached  his  majority,  or 
while  any  of  the  guardianship  duties  were  yet  to  be  performed,  contracted 
with  the  ward,  the  guardian  has  the  burden  of  showing  that  the  trans- 
action was  fair  and  reasonable,  and  that  no  advantage  was  taken. 

^soFor  other  cases  see  same  topic  4  KBT-NUMBBR  in  aU  Key-Numbered  Disests  A  IndcxM 
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X  Gttabdiaw  awd  Wabd  ^=969 — Contracts — Statute — Constbitction. 

The  pnrpose  of  Rev.  Laws  Okl.  1910,  |{  3339-3341.  providing  that  a 
cruardian  shall  not  be  discharged  until  a  year  after  his  ward's  majority. 
is  to  provide  a  period  for  the  orderly  review  of  the  guardian's  acts  and 
the  settlement  of  his  accounts,  and  not  to  extend  his  authority  over  the 
ward's  estate,  or  its  accompanying  disqualification;  so  a  contract  be- 
tween a  guardian  and  ward  within  the  year  period  is  not  for  that  reason 
invalid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  Emma  P.  Williams,  nee  Canary,  against  James  D.  Canary. 
From  a  decree  dismissing  the  petition,  plaintiff  appeals.    Affirmed. 

Malcolm  E.  Rosser,  of  Muskogee,  Okl.  (George  S.  Ramsey,  of  Mus- 
kogee, Okl.,  and  Edgar  A.  De  Meules  and  Villard  Martin,  both  of 
Tulsa,  Okl.,  on  the  brief),  for  appellant. 

Joseph  B.  Tomlinson,  of  Independence,  Kan.,  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  is  a  suit  by  Emma  P.  Williams,  for- 
merly Canary,  against  James  D.  Canary,  to  cancel  an  oil  and  gas  min- 
ing lease  of  a  tract  of  land  in  Oklahoma  patented  to  her  as  a  Cherokee 
allottee,  and  also  a  working  contract  supplemental  to  the  lease,  upon 
the  ground  that  he  obtained  them  by  fraud  and  undue  influence.  At 
the  hearing  on  the  merits  the  trial  court  held  the  instruments  valid  and 
dismissed  the  petition.    The  plaintiff  appealed. 

The  defendant  is  plaintifrs  father,  and  had  been  the  guardian  of 
her  estate  during  her  minority  by  appointment  of  the  court  having 
cognizance  of  such  matters.  A  prior  lease  to  an  oil  company,  exe- 
cuted by  him  as  her  guardian,  had  just  expired  with  her  minority. 
There  were  at  that  time  10  producing  oil  wells  on  the  property.  The 
lease  and  the  contract  in  controversy  were  executed  the  day  after  the 
plaintiff  became  of  age,  and  that  circumstance  is  now  principally  relied 
on  to  invalidate  them.  The  trial  court  found  from  the  evidence  that 
plaintiff  voluntarily  executed  the  instruments  and  fully  understood 
their  terms ;  also  that  their  provisions  were  more  advantageous  to  her 
than  she  could  at  the  time  have  obtained  from  others  or  by  her  own 
operation  of  the  property.  We  concur  in  this  conclusion,  and  if  fur- 
ther assurance  were  needed  it  would  appear  from  plaintiff's  acquies- 
cence in  the  transaction  and  the  receipt  of  its  substantial  fruits  for 
more  than  six  years  before  this  suit  was  brought,  during  the  last 
four  of  which  she  was  married  and  living  apart  from  her  father. 
The  suit  is  quite  without  warrant  or  foundation  in  any  fact  aside 
from  the  time  the  lease  and  the  contract  were  made. 

[1]  A  child,  upon  attaining  majority,  becomes  clothed  with  con- 
tractual capacity,  and  that  necessarily  implies  the  power  to  pick  both 
subject-matter  and  parties  and  to  bind  himself  equally  with  those  with 
whom  he  deals.  There  is  nothing  in  the  law  that  fixes  a  further 
period  of  disqualification  for  the  parent.  A  contract  between  parent 
and  major  child  cannot  be  said  to  be  prima  facie  void  in  law,  or  for 
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that  reason  to  be  so  doubtful  as  to  impose  an  afBrmative  burden  of 
justification.  Jenkins  v.  Pye,  12  Pet.  241,  9  L.  Ed.  1070.  It  is  com- 
mon experience,  however,  that  the  influence,  personal  confidence,  and 
trust  incident  to  that  relation  do  not  ordinarily  end  with  minority,  but 
continue  in  varying  degrees  and  afford  favorable  opportunities  for 
imposition  and  abuse.  Because  of  this,  the  transaction,  when  as- 
sailed in  a  court  of  equity,  will  be  examined  with  a  searching  eye 
to  discover  whether  in  all  the  circumstances  a  fraudulent  or  uncon- 
scionable advantage  has  been  taken,  and  in  the  inquiry  its  proximity 
to  the  time  of  majority  will  be  regarded.  .  But  equity  will  not  con- 
demn in  the  face  of  perfect  knowledge,  imderstanding,  free  consent, 
and  good  faith  by  those  concerned. 

[2]  In  the  case  of  a  transaction  between  guardian  and  ward  at  or 
near  the  time  of  emancipation,  and  while  any  of  the  guardianship 
duties  are  yet  to  be  performed,  the  rule  is  more  strict  Equity  casts 
upon  the  guardian  the  burden  of  showing  that  ftie  transaction  was 
understood,  was  fair  and  reasonable,  and  that  no  advantage  was 
taken.  Harper  v.  Taylor,  113  C.  C.  A.  572,  193  Fed.  944;  2  Pom. 
Eq.  Juris.  §  961.  As  we  have  seen,  that  burden  was  discharged  in 
this  case. 

[3]  There  is  a  contention  that,  as  a  statute  of  Oklahoma  pro- 
vides that  a  guardian  appointed  by  a  court  is  not  entitled  to  his  dis- 
charge until  a  year  after  his  ward's  majority,  the  relation  between 
plaintiff  and  defendant  still  existed  at  the  time  of  the  transaction, 
and  therefore  the  latter  was  wholly  disqualified  to  contract.  But 
the  statute  was  to  provide  a  period  for  the  orderly  review  of  his 
acts  during  guardianship  and  the  settlement  of  his  accounts.  It 
was  not  intended  as  an  extension  of  his  authority  over  the  ward's 
estate  or  its  accompanying  disqualification.  The  same  statute  author- 
ized the  ward  upon  coming  to  majority  to  settle  accounts  with  his 
guardian  and  give  him  a  release  which  would  be  valid  if  obtained 
fairly  and  without  undue  influence.  Rev.  Laws  OkL  1910,  §§  3339, 
3340,  3341. 

The  decree  is  affirmed. 


(249  Fed.  340) 

NEW  YORK  CENT.  R.  CO.  v.  GAPINSKL 

(Circuit  Court  of  AK>eals,  Second  Circuit    January  16,  19ia) 

No.  108. 

Master  and  Servant  ^=»285(7) — ^Evidenob — ^Presumptions— Jury  Queotion. 
Where  railroad  employ^  was  injured,  while  bending  over,  inserdu^ 
stuffing  and  grease  in  Journal  boxes  of  cars,  and  there  was  testimony  tbat 
at  the  time  of  the  injury  cars  were  sent  down  the  adjoining  track  with 
doors  hanging  or  sticking  out,  the  question  whether  he  was  struck  by  each 
an  obstruction  was  properly  submitted  to  the  jury,  and  a  verdict  for 
plaintiff  could  not  be  attacked  on  the  theory  that  presumption  was 
built  upon  presumption. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

es>For  otber  cases  ste  tame  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  4  lndex«t 

Digitized  by  VjOOQIC 


NBW  YORK  CENT.  B.  CO.  Y.  OAPINSKI  355 

Action  by  Alexander  Gapinski*  against  the  New  York  Central  Rail- 
road Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Gapinski  was  a  labors  in  the  employ  of  the  railroad  company  and  at  the 
time  of  injury  was  engaged  in  examining  and  greasing  the  Journal  boxes  of 
freight  cars.  His  occupation  required  him  to  stoop  over  while  removing 
and  inserting  the  "stuffing"  and  grease  in  said  Journal  boxes.  He  complained 
of  having  been  struck  and  injured  by  some  projecting  object  upon  a  car,  one  of 
several  or  many  s^it  down  upon  the  track  on  which,  or  alongside  of  which, 
he  was  working. 

There  was  direct  evid^ice  that  many  of  the  cars  lying  at  rest  upon  and  sent 
down  on  said  track  were  "crippled" ;  1.  e.  cars  "with  doors  hanging  out ; 
•  •  ♦  some  were  sticking  out  from  cars  that  were  broken."  Gapinski  tes- 
tified that  he  did  not  know  what  hit  him,  because  when  he  was  struck  he  was 
•*half  stooping  and    ♦    ♦    ♦    leaning  over   and   working." 

The  testimony  regarding  crippled  cars  was  denied,  and  the  trial  Judge  sent 
the  case  to  the  Jury,  to  ascertain  whether  "there  was  any  projection  sutticient 
to  hit  a  man  who  was  at  work"  in  the  manner  testified  to  by  Gapinski  him- 
selt  Plalntur  below  had  a  verdict  The  railroad  company  took  this  writ; 
the  assignments  of  error  substantially  challenging  the  action  of  the  trial  court 
la  refosing  to  dismiss  or  direct  a  verdict  at  the  close  of  the  whole  case. 

Alex.  S.  Lyman,  of  New  York  City  (Robert  A.  Kutschbock  and 
Martin  Gilligan,  both  of  New  York  City,  of  counsel),  for  plaintiff  in 
error. 

Charles  P.  Sullivan,  of  New  York  City  (Lowen  E.  Ginn  and 
Thomas  F.  O'SuUivan,  both  of  New  York  City,  of  counsel),  for  de- 
fendant in  error. 

Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
we  think  sufficient  to  dispose  of  this  writ  to  refer  to  Smith  v.  Penn- 
sylvania R.  R.  Co.,  239  Fed.  103,  151  C.  C.  A.  277.  We  there  pointed 
out  that,  where  there  was  no  proof  that  any  definitely  indicated  thing 
wrought  the  injury  complained  of,  nor  "that  the  circumstances  render- 
ing it  possible  for  the  injuring  thing  suggested  [by  plaintiff]  to  reach 
or  touch  [plaintiff]  existed  at  the  time  and  place  of  damage,"  any 
verdict  resting  on  such  evidence,  or  lack  of  it,  would  be  building  one 
presumption  upon  another. 

In  that  case  the  suggested  instrument  of  injury  was  the  swinging 
rake  hook  of  a  passing  locomotive.  In  this  case  the  suggested  cause  of 
plaintiff's  hurt  is  a  door  hanging  or  projecting  below  the  car  body 
to  which  it  belonged.  But  in  the  Smith  Case  there  was  no  evidence 
whatever  that  any  rake  hook  was  projecting  at  the  time  when  and  place 
where  plaintiff  was  injured.  In  this  case  there  is  direct  evidence  that 
not  one,  but  several,  if  not  many,  cars  having  such  unusual  and  dan- 
gerous projections  were  moving  upon  the  track  alongside  of  which 
the  plamtiff  here  was  required  to  work. 

I!  the  jury  believed  (as  it  did)  this  positive  testimony  of  moving 
crippled  cars,  it  was  within  their  province  to  draw  the  inference 
that  such  proven  projection  did  the  hurt.  In  the  Smith  Case  there  was 
no  proven  projection.  We  think  the  case  cited  and  the  present  one 
(considered  together)  perfectly  illustrate  the  difference  between  a  legiti- 
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mate  presumption  from  proven  facts,  and  an  attempted  and  unlawful 
presumption  from  another  presumption. 
Judgment  affirmed,  with  costs. 


(249  Fed.  348) 

THE  NIGRETIA, 

(Circuit  CJourt  of  Appeals,  Second  Circuit    February  9,  1918.) 

CouOTs  ^=»356 — ^Takinq  Appeal — Fees — ^Pbepathent. 

Act  June  12,  1917,  c.  27,  §  1,  40  Stat.  1571  which,  under  the  caption 
"United  States  Courts,"  makes  an  appropriation  for  fees  of  clerks,  pro- 
vided that  courts  of  the  United  States  shaU  be  open  to  seamen  without 
furnishing  bond,  or  prepayment  of  or  making  deposit  to  secure  fees  or 
costs,  does  not  apply  to  the  prosecution  of  appeals  in  the  Circuit  Court 
of  Appeals ;  the  clerk  of  that  tribunal  having  a  stated  salary,  appropria- 
tion for  which  was  made  by  Act  March  3,  1917,  c.  163,  §  1,  39  Stat.  1119. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Libel  by  Hassan  Abdu  and  others  against  the  steamship  Nigretia, 
her  engines,  etc.,  claimed  by  the  Limerick  Steamship  Company.  There 
was  a  decree  for  claimant,  and  libelants  appeal.  On  motion  by  libel- 
ants for  an  order  directing  the  clerk  of  the  Circuit  Court  of  Appeals 
to  accept  and  file  the  transcript  or  apostles  without  the  payment  of, 
or  security  for,  any  fees  whatever.    Motion  denied. 

Silas  B.  Axtell,  of  New  York  City,  for  appellants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  This  motion  is  renewed  because  of  the  passage 
at  the  first  session  of  the  65th  Congress  of  the  Act  of  June  12,  1917. 
This  appropriation  bill  (at  40  Stat.  157),  under  the  subheading  or  cap- 
tion "United  States  Courts,"  allots : 

"For  fees  of  clerks  ^15,000:  Provided,  that  courts  of  the  United  States 
shall  be  open  to  seamen,  without  furnishing  bond  or  prepayment  of  or  making 
deposit  to  secure  fees  or  costs,  for  the  purpose  of  entering  and  prosecuting 
suit  or  suits  in  their  own  name,"  etc. 

It  is  urged  that  this  statute  applies  to  the  prosecution  of  appeals  in 
the  Circuit  Courts  of  Appeal;  and  it  is  apparently  thought  that  the 
appropriation  covers  salary  of  the  clerk  of  this  court.  This  is  a  mis- 
take. Clerks  of  Circuit  Courts  of  Appeal  have  a  stated  salary,  not 
dependent  on  fees,  of  $3,500  each,  and  for  the  fiscal  year  ending  June 
30,  1918,  appropriation  therefor  was  made  by  chapter  163  of  1917 
(act  signed  March  3,  1917,  and  appropriation  stated  in  39  Stat.  1119). 

The  statute  relied  upon  by  the  moving  party  can  refer  therefore 
only  to  courts  other  than  Circuit  Courts  of  Appeal,  and  certainly  to 
District  Courts,  for  the  clerks  of  which  no  provision  is  made  in  chapter 
163,  supra. 

It  follows  that  the  motion  must  be  denied. 
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(249  T>ed.  349) 

LEBERT  V.  PACIFIC  MAIL  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    Mardi  21,  1918.) 

No.  3106. 

Death  ^=»31(3) — ^Actions — Right  of  Personal  Rbpbesbntativb. 

Where  no  provision  of  law  of  the  Canal  Zone  gave  a  right  of  action 
to  the  personal  representatives  of  a  deceased  person,  the  personal  repre- 
sentative can  maintain  no  action  for  wrongful  death. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Canal 
Zone ;    Wm.  H.  Jackson,  Judge. 

Action  by  Ursulina  Lebert  against  the  Pacific  Mail  Steamship  Com- 
pany. There  was  a  judgment  for  defendant,  the  action  being  dis- 
missed,   and  plaintiff  brings  error.     Affirmed. 

Valentine  E.  Bruno,  of  Ancon,  C.  Z.,  and  Donelson  Caflery,  Lamar 
C.  Quintero,  and  J.  M.  Quintero,  all  of  New  Orleans,  La.,  for  plaintiff 
in  error. 

Stevens  Ganson  and  Theodore  C.  Hinckley,  both  of  Panama,  R.  P., 
for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  This  writ  of  error  presents  for  review 
a  judgment  dismissing  a  suit  brought  by  the  administratrix  of  the 
estate  of  Daniel  Lebert,  deceased,  to  recover  damages  for  his  death, 
alleged  to  have  been  caused  in  the  Canal  Zone  by  negligence  attribu- 
table to  the  defendant  in  error.  It  is  not  necessary  to  decide  whether 
the  provisions  of  the  Canal  Zone  law  relied  on  in  behalf  of  the  plain- 
tiff in  error  do  or  do  not  give  a  civil  right  of  action  for  wrongfully 
causing  the  death  of  a  human  being.  No  provision  of  that  law  of 
which  we  are  advised  indicates  that  such  a  right  of  action  is  given 
to  the  personal  representative  of  the  deceased  person. 

The  judgment  is  affirmed. 


(249  Fed.  349) 

THE  W.  H.  FliANNERY. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16,  1918.) 

No.  5«. 

Adhuuxtt  ^=»118 — Review — Findings  of  Fact. 

An  appellate  court  is  reluctant  to  disturb  a  finding  of  fact  in  an  admiral- 
ty case  by  the  trial  Judge,  wbo  bad  the  advantage  of  seeing  and  bearing 
the  witnesses. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Libel  by  William  Beard  and  another  against  the  steam  tug  W.  H. 
Flannery  and  her  engines,  etc.,  claimed  by  James  H.  Flannery.  From 
a  decree  for  libelant,  claimant  appeals.    Affirmed. 

$=»For  oUier  cases  ses  same  topic  A  KJSY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQiC 


358  161  C.  C.  A.  BBP0RT8 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  appellant. 
Ralph  James  M.  Bullowa,  of  New  York  City,  for  appellees. 

Before  WAI^D,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  The  question  which  this  case  presents  involves  no 
question  of  law.  The  District  Judge,  who  saw  and  heard  the  witnesses, 
has  found  as  a  fact  that  the  collision  was  occasioned  by  the  Flannery's 
failure  to  comply  with  the  signal  given  by  the  Beard  and  which  tiie 
Flannery  had  accepted.  This  court  is  reluctant  to  disturb  a  conclusion 
of  fact  reached  by  a  trial  judge,  who  had  the  advantage  of  seeing  and 
hearing  the  witnesses. 

Decree  affirmed. 
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(249  Wed.  385) 

IX>inSVILLE  &  N.  B.  CO.  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    AprU  2,  1918.) 

No.  2952. 

1.  Emtnent  Domain  ^=»47(3) — Necessity  for  Appbopbiation. 

Acts  1898,  a  49  (Ky.  St  §  4679c),  authorizing  telegraph  companies  to 
oondemfi  easements  over  the  rights  of  way  of  railroad  companies,  allows 
judgment  only  for  so  much  land  as  may  be  necessary;  therefore,  as 
necessity  ordinarily  underties  the  exercise  of  such  right,  it  must  be  as- 
sumed that  some  measure  or  degree  of  necessity  shall  be  shown  before 
tlie  right  of  condemnation  matures. 

2.  Eminent  Domain  ^=»47(3) — Necessity  of  Taking — Determination. 

The  question  of  the  necessity  of  a  taking  is  a  legislative  one,  and  the 
necessity  cannot  be  declared  by  telegraph  companies,  asserting  the  right 
to  condemn  an  easement  over  a  railroad  right  of  way  pursuant  to  the 
Kentucky  statutes. 
Z,  BSminent  Domain  ^=»ie9 — Condemnation — Conditions. 

Acts  1898,  c  49,  I  1  (Ky.  St.  i  4679c,  subd.  1),  after  providing  for  con- 
demnation  by  telegraph  companies  of  easements  for  their  lines  along  the 
right  of  way  of  any  railroad,  declares  that  the  posts,  arms,  insulators, 
and  other  fixtures  of  such  telegraph  lines  shall  be  erected  and  maintained 
in  such  a  manner  as  not  to  interfere  with  the  ordinary  travel  and  trattic 
on  such  railroads,  or  with  any  other  telegraph  line  already  constructed  on 
the  right  of  way.  Eeld,  that  the  provision  cannot  be  regarded  as  intend- 
ing to  formulate  a  hard  and  fast  condition  precedent,  which  might  for- 
bid any  condemnation,  but  must  be  deemed  intended  to  describe  and 
characterize  the  nature  of  the  right  and  easement  which  is  to  be  con- 
demned and  to  impose  a  continuing  limitation  on  that  right. 
4.  Bminsnt  Domain  «=>4'A3) — Condemnation — Defenses. 

In  view  of  Acts  1898,  c  49,  §§  4,  5  (Ky.  St  §  4679c,  subds.  4,  5),  respec- 
tively providing  that  the  Jury  shall  assess  the  value  of  the  land  taken,  and 
other  incidental  damages,  and  that  testimony  as  to  the  value  of  the  land 
taken  and  all  actual  damages  that  will  accrue  in  the  diminution  of  the 
value  of  the  ren^ainder  of  the  right  of  way  shall  be  admitted,  the  above 
provisions  as  to  the  construction  of  telegraph  lines  do  not  forbid  a  con- 
demnaUon,  though  some  interference  with  the  railroad  right  of  way  will 
result 

6.  Eminent  Domain  ^s»138 — Damages — Computation. 

Under  the  provisions  requiring  payment  of  damages  for  the  land  actu- 
ally taken  and  occupied  and  for  the  diminution  of  the  value  of  the  re- 
mainder, while  there  is  a  taking  of  the  pole-occupied  area  in  the  sense 
that  compensation  must  be  made,  yet,  as  the  easement  Is  subject  to  be 
shifted,  the  value  of  the  land  taken  should  be  computed  in  terms  of  dam- 
age to  the  remainder  of  the  right  of  way. 
6L  Eminent  Domain  ^s»321 — Condemnation — Interests  Condemned. 

Under  Acts  1898,  c  49  (Ky.  St.  §  4679c),  authorizing  telegraph  companies 
to  condemn  easements  over  the  right  of  way  of  a  railroad  and  providing 
that  the  line  shall  be  constructed  in  such  manner  as  not  to  interfere  with 
the  ordinary  use  of  the  railroad,  a  telegraph  company,  condemning  a 
way,  takes  it  subject  to  the  duty  of  moving  its  line  if  necessary  for  the 
convenient  operation  of  the  railroad,  and  in  case  of  necessity  of  remov- 
ing the  same  from  the  railroad  right  of  way  entirely,  for  in  view  of  the 
topography  of  Kentucky  it  must  be  assumed  that  the  Legislature  con- 
templated that  there  would  be  considerable  railroad  Improvements  in  the 
future. 

7.  Eminent  Domain  ^s»321 — Condemnation — Removal  of  Basements. 

Under  Acts  1898,  c.  49  (Ky.  St  i  4679c),  the  question  whether  a  tele- 
graph company  should  remove  its  line  from  the  easei^ent  condemned  over 
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a  railroad  right  of  way,  on  account  of  the  interference  with  the  operation 
of  the  railroad  company,  should  be  determined  in  good  faith  by  the  rail- 
road company  as  if  the  telegraph  line  were  its  own. 

8.  Eminknt  Domain  ^=»128(1) — ^Damages — Reduction. 

As  a  telegraph  company,  condemning  an  easement  over  a  railroad  right 
of  way  under  Acts  18d8,  c.  49  (Ky.  St.  §  4679c),  takes  its  easement  subject 
to  the  duty  of  removing  its  line  in  case  it  is  necessary  to  prevent  interfer- 
ence with  railroad  operations,  that  fact  should  be  taken  into  consideration 
in  assessment  of  damages,  and  diminution  of  damages  cannot  be  avoided 
on  the  ground  that  the  offer  of  the  telegraph  company  to  so  take  its  line 
was  promissory  only. 

9.  Eminent  Domain  ^=s»12(^Raii<boad  Right  of  Way— New  TJsb — "Rail- 

BOAD  Purpose." 

The  use  by  a  railroad  company  of  its  right  of  way  for  construction 
and  maintenance  of  its  own  telegraph,  telephone,  and  electric  signal 
lines  is  one  for  a  railroad  purpose,  as  modem  railways  cannot  operate 
without  such  contrivances. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Railroad  Purposes.] 

10.  Eminent  Domain  ^=s»108 — Condemnation — ^DAMAGsa 

Where  a  telegraph  company,  under  Acts  1898,  c.  49  (Ky.  St.  |  4679c). 
condemns  an  easement  over  a  railroad  right  of  way  for  its  telegraph  line, 
the  railroad  company  is  entitled  to  damages  for  any  interference  with  its 
own  telegraph  lines,  as  use  of  right  of  way  for  a  railroad  telegraph  line 
is  one  for  railroad  purposes. 

11.  Eminent  Domain  ^=»108 — Condemnation — ^Damages. 

Where  a  telegraph  company,  which  under  a  contract  with  a  raUroed 
company  constructed  a  line  on  its  right  of  way,  abrogated  the  contract 
and  secured  an  order  restraining  the  railroad  company  from  removing  the 
telegraph  line,  the  railroad  company  is,  on  condenmation  proceedings  un- 
der Acts  1898,  c.  49  (Ky.  St  i  4e79c),  entitled  to  compensation  for  addi- 
tional expense,  past  and  future,  because  it  was  forced  to  construct  its 
own  railroad  telegraph  line  on  a  less  advantageous  part  of  the  right  of 
way. 

12.  Eminent  Domain  ^=»128(1)— (Condemnation — Nominal  Damage& 

Where  a  telegraph  company,  condemning  an  easement  over  a  railroad 
right  of  way  under  Acts  1898,  c.  49  (Ky.  St  i  4679c),  obtained  the  most  ad- 
vantageous route  for  placing  its  line  as  a  result  of  litigation  following 
the  termination  of  a  contract  between  the  companies,  whereby  the  tele- 
graph company  had  constructed  a  line  on  the  right  of  way,  the  railroad 
company  is  not  restricted  to  nominal  damages,  on  the  theory  that  tbe 
easement  was  ambulatory. 

13.  Eminent  Domain  ^s»108 — Condemnation — ^Elements. 

In  a  proceeding  by  a  telegraph  company  to  condemn  an  easement  for  its 
line  over  a  railroad  right  of  way  pursuant  to  Ky.  St  §  4679c,  the  ele- 
ments of  damage,  consisting  of  all  the  diminution  in  the  value  of  the 
use  of  the  remainder  of  the  right  of  way  and  expenses  to  wldch  the  rail- 
road company  might  be  subjected,  stated. 

14.  Eminent  Domain  ^=»207 — Damages— A wabdino. 

On  condemnation  by  a  telegraph  company  under  Ky.  St  |  4679c,  of  an 
easement  over  a  railroad  right  of  way,  the  damages  should  be  awarded 
as  a  unit 

16.  Evidence  ^=»5d8 — Expebt  Opinion — ^Damages. 

In  a  proceeding  by  a  telegraph  company  to  cond^nn  an  easement  over 
a  railroad  right  of  way,  where  the  question  of  damages  depended  on  tbe 
diminution  in  value  of  the  remainder  of  the  right  of  way  for  railroad 
purposes,  railroad  men,  familiar  with  the  cost  and  effect  of  every  opera- 
tion which  might  be  involved,  are  competent  to  testify  to  the  damage,  as 
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are  telegraph  men,  familiar  with  construction  and  maintenance  problems, 
so  ^ar  as  their  knowledge  extends ;  this  being  so,  though  such  witnesses 
dlii  not  know  the  market  value  of  the  land  occupied  by  the  telegraph  line. 

16.  Bmihent  Domain  e=s>2S2 — Statutes — Construction — View. 

Acts  1898,  c.  49  (Ky.  St.  $  4679c),  pro\iding  for  condemnation  by  tele- 
sraph  companies  of  easements  over  railroad  rights  of  way,  which  de- 
clares that  the  Jury  shall  not  be  required  to  go  upon  or  view  such  right  of 
^vay,  is  not  open  to  attack  on  the  ground  that  a  view  of  the  property  was 
not  permitted,  but  that  question  must  be  deemied  to  have  been  left  to  the 
discretion  of  the  court. 

17.  Statutes  ^s»112 — Title — Sufpicienct. 

Acts  1898,  c  49  (Ky.  St  |  4679c),  entitled  "An  act  giving  effect  to  so 
much  of  section  one  hundred  and  ninety-nine  of  the  Constitution  *  •  • 
as  provides  for  the  right  to  construct  and  maintain  lines  of  telegraph 
^ivlthin  the  state,"  and  which  authorizes  telegraph  companies  to  condemn 
rights  of  way,  is  not  subject  to  attack  on  the  ground  that  the  condemna- 
tion provisions  were  not  expressed  in  its  title. 

18w  Constitutional  Law  ^s»42 — Objections — Pebsons  Entitled  to  Ubge. 
The  contention  that  Acts  1898,  c.  49  (Ky.  St  |  4679c),  authorizing  con- 
demnation by  telegraph  companies  of  easements  over  railroad  rights  of 
"WBj,  is  invalid  because  of  the  provision  that  no  notice  need  be  given  any 
mortgagee,  cannot  be  urged  by  a  railroad  company,  for  one  not  injured 
cannot  question  the  constitutionality  of  a  law. 

19.  doNENT  Domain  ^s»262(5) — Review — ^Habmless  Ebrob. 

Where  it  would  have  been  the  duty  of  the  court  to  have  directed  a 
verdict  on  an  issue  in  a  condemnation  proceeding,  the  refusal  of  the 
court  to  subnet  that  issue  to  the  Jury  was  harmless,  though  erroneous. 

20.  JuBT  ^=»19(11)— Pboceedings— Jury  Tbial. 

As  it  is  evident,  from  a  consideration  of  sections  4  and  6,  prescribing 
forms  for  the  oath  and  verdict,  that  Act  Ky.  1898,  c.  49  (Ky.  St  §  4679c, 
Bubds.  4,  6),  relating  to  condemnation  by  telegraph  companies  of  ease- 
ments for  their  lines  along  the  right  of  way  of  any  railroad,  con- 
templates that  the  question  of  necessity  and  similar  precedent  conditions 
shall  be  decided  by  the  court  in  advance,  or  separate  from  the  Jury  trial 
concerning  compensation,  the  fact  that  the  proceeding  is  deemed  an  action 
at  law,  ^'ithin  Rev.  St  U.  S.  §  566  (Comp.  St.  1916,  §  1583),  for  some  pur- 
poses, does  not,  where  condemnation  proceedings  under  the  statute  are 
brought  in  the  federal  court,  warrant  Jury  trial  on  the  question  of 
necessity  of  the  condemnation. 

Knappen,  Circuit  Judge,  dissenting  in  part 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

Petition  by  the  Western  Union  Telegraph  Company  against  the 
Louisville  &  Nashville  Railroad  Company.  There  was  a  judgment 
of  condemnation,  assessing  damages,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Henry  L.  Stone,  Edward  S.  Jouett,  and  Helm  Bruce,  all  of  Louis- 
ville, Ky.,  for  plaintiff  in  error. 

A.  P.  Humphrey  and  A.  E.  Richards,  both  of  Louisville,  Ky.  (Rush 
Taggart  and  Albert  T.  Benedict,  both  of  New  York  City,  and  Richards 
&  Harris  and  Humphrey,  Middleton  &  Humphrey,  all  of  Louisville, 
Ky.,  of  counsel),  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  KILLITS, 
District  Judge. 
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DENISON,  Circuit  Judge.  The  facts  which  led  up  to  the  present 
controversy  are  sufficiently  detailed  in  our  opinion  in  Louisville,  etc^ 
R.  R.  V.  Western  Union  Co.,  207  Fed.  1,  124  C.  C.  A.  573.  Following 
out  the  theory  upon  which  the  telegraph  company  was  there  held  en- 
titled to  a  restraining  order,  it  instituted,  in  the  court  below,  a  con- 
demnation proceeding  against  the  railroad  company,  for  the  purpose 
of  acquiring  the  right  to  maintain  its  line  in  the  position  it  was  already 
occupying  upon  and  along  the  railway  grounds.  The  line  along  the 
right  of  way  thus  sought  to  be  condemned,  and  lying  in  Kentucky,  was 
about  1,000  miles  long.  There  having  been  a  preliminary  determina- 
tion by  the  court  that  the  necessary  precedent  conditions  existed,  there 
was  a  trial  before  a  jury  as  to  the  amount  of  damages,  which  resulted 
in  a  directed  verdict  for  $5,000.  Treating  the  whole  proceeding-  as  a 
trial  at  common  law,  the  railroad  company  brings  this  writ  of  error. 
The  assignments  are  ample  to  raise  every  existing  question. 

The  disposition  of  many  of  the  questions  presented  depends  uf>on 
the  construction  and  interpretation  of  the  Kentucky  statute  (Acts  1898, 
c.  49  [Ky.  St.  §  4679c]),  the  pertinent  parts  of  which  we  reproduce  in 
the  margin.^  In  that  construction — so  far  as  concerns  most  of  the 
questions — ^we  have  no  help  from  any  decisions  of  the  Kentucky  Court 

1  An  act  giving  effect  to  so  mucb  of  section  199  of  the  Gonstitutioix  bb  pro- 
vides for  the  right  to  construct  and  maintain  lines  of  telegraph  within 
the  state.  (March  19,  1898.) 
Sec.  4679c.  1.  Riffht  of  to  Erect  and  Operate  Lines.  That  a  telegraph  com- 
pany chartered  or  incorporated  by  the  laws  of  this  or  any  other  state,  shall, 
upon  making  just  compensation,  as  hereafter  provided,  have  the  right  to  con- 
struct, maintain  and  operate  telegraph  lines  through  any  pubUc  lands  of  this 
state,  and  on,  across  or  along  all  highways  and  turnpikes,  and  across  and 
under  any  navigable  waters,  and  on,  along  and  upon  the  right  of  way  and 
structure  of  any  railroad  in  this  state:  Provided,  that  the  posts,  arms,  in- 
sulators, and  other  fixtures  of  such  telegraph  lines  be  erected  and  maintained 
in  the  usual  manner  of  constructing,  operating  and  maintaining  telegraph  lines 
on  or  along  and  upon  the  right  of  way  of  raUroads,  and  on,  across  and  along 
the  highways,  and  across  and  under  navigable  waters,  and  in  such  manner  as 
not  to  interfere  with  the  ordinary  use  or  the  ordinary  travel  and  trafiOc  on 
such  highways,  railroads  or  waters,  or  that  of  any  other  telegraph  line  already 
constructed  on  the  right  of  way  of  any  railroad. 

3.  Petition  for  Condemnation  Proceedings  may  he  Filed,  That  in  case  any 
telegraph  company  having  the  rights  and  privileges  herein  granted  is  unable 
to  agree  with  such  railroad  or  turnpike  company  for  the  exercise  of  sudi 
rights  and  privileges,  such  telegraph  company  may  file  its  petition,  sworn  to 
by  its  agent,  in  the  office  of  the  clerk  of  the  county  court  of  any  county  in 
which  any  portion  of  such  railroad  or  turnpike  is  situated  or  may  run,  and 
one  proceecling  shall  be  sufficient  to  condemn  the  right  of  way  herein  provided 
for  of  aoy  railroad  or  turnpike  in  this  state.  Said  petition  shall  designate  the 
railroad  or  turnpike  as  the  case  may  be,  and  the  particular  use,  right,  ease- 
ment or  privilege  sought  to  be  condemned,  and  shaU  state  the  name  of  the 
petitioner,  where  incorporated,  how,  and  in  what  manner,  and  with  what  kind 
of  material  it  proposes  to  construct  its  telegraph  line,  and  that  it  has  com- 
pUed  with  the  Constitution  of  this  commonwealth  in  regard  to  sudi  corpora- 
tions seeking  to  exercise  right  of  eminent  domain. 

4.  •  •  •  A  Jury  of  twelve  shall  be  Impaneled,  who  shall  be  sworn  by  the 
clerk  or  Judge  of  said  court,  as  follows:  "I  do  solenmly  swear  that  as  a  man- 


•  Digitized  by  VjOOQ  IC 


IX>T7ISyiLLE  A  N.  B.  GO.  V.  WESTERN  UNION  TELEORAPH  CO.        363 

of  Appeals.  The  statute  has  been  before  the  Kentucky  court  of  last 
resort  only  twice,  and  then  not  upon  matters  of  general  construction. 
We  therefore  seek  to  ascertain  the  meaning,  according  to  what  seem 
to  us  the  necessary  inferences  from  the  language  used  and  from  com- 
mon knowledge  of  the  situation  involved,  and  from  that  viewpoint 
consider  other  decisions  as  far  as  they  seem  pertinent. 

[1,  2]  1.  This  statute  gives  the  right  of  eminent  domain.  A  neces- 
sity for  taking  ordinarily  underlies  the  exercise  of  such  right,  and 
statutes  sometimes  direct  how  that  necessity  shall  be  determined.  See 
Lewis  on  Eminent  Domain  (3d  Ed.)  §§  595-600.  This  statute  contains 
no  such  direction,  nor  does  it  expressly  require  the  judicial  determina- 
tion of  any  such  general  condition  precedent.  Clearly,  however,  there 
might  be  circumstances  which  would  make  the  exercise  of  the  right 
so  unreasonable  and  arbitrary  that  we  could  hardly  suppose  the  Legis- 
lature intended  to  permit  it ;  and  section  7  expressly  contemplates  that 
only  so  much  shall  be  taken  as  is  necessary.  We  think  it  safe  to  as- 
sume that  some  measure  or  degree  of  necessity  must  be  shown  or  be 
presimied  to  exist  before  the  right  of  condemnation  matures.  The 
telegraph  company  does  not  possess  any  fraction  of  the  state's  legisla- 
tive power,  and  does  not  have  power  itself  to  declare  a  necessity,  be- 

ber  ol  this  Jury,  I  will  a  true  verdict  render  in  this  cause,  assessing  for  the  de- 
fendant the  actual  cash  value  of  so  much  of  its  land  as  may  be  shown  by  the 
proof  will  be  actually  taken  and  occupied  by  the  petitioner,  and  such  other  In- 
cidental damages,  if  any,  as  shown  by  the  proof  will  accrue  to  the  remainder 
of  the  right  of  way  for  the  purpose  for  which  it  is  held  by  the  defendant,  by 
reason  of  the  construction  of  petitioner's  telegraph  line  in  the  manner  set  out 
In  the  petition,  so  help  me  God." 

5.  Evidence  That  may  he  Introduced — Measure  of  Damagei.  That  the 
court  shall  admit  any  relevant  testimony  either  party  may  offer  to  prove  the 
cash  market  value  of  the  land  that  will  be  taken  and  occupied  by  the  peti- 
tioner, and  all  actual  damages  that  will  accrue  to  the  defendant  in  the  diminu- 
tion of  the  value  of  the  remainder  of  its  right  of  way  for  railroad  or  turnpike 
purposes,  as  the  case  may  be,  by  reason  of  the  construction  of  the  telegraph 
line  upon  such  right  of  way  in  the  manner  set  out  ia  the  petition,  and  in  con- 
sidering incidental  damages  to  the  defendant,  they  may  take  into  considera- 
tion any  advantages  that  may  accrue  to  the  defendant  as  shown  by  the  proof, 
by  reason  of  the  construction  of  such  telegraph  line. 

6.  Verdict,  Form  of.  The  Jury  shall  not  be  required  to  go  upon  or  view 
such  right  of  way,  and  shall  return  their  verdict  on  the  form  following:  "We, 

the  Jury,  assess  the  damages  and  Just  compensation  to  be  paid by  the 

to  be  dollars \**  and  the  form  of  the  verdict  may  be  given  the 

Jury  by  the  court. 

7.  Judgment,  Form  of.  ^  ^  *  "Now  upon  payment  of  said  award  either 
to  the  defendant  or  to  the  clerk  of  this  court,  and  all  costs  in  this  behalf  ex- 
pended, said telegraph  company  may  enter  upon  said  land  and  appro- 
priate so  much  thereof  as  may  be  necessary,  as  prayed  for  in  its  petition." 

•  •**•••••  • 

9.  Mortgagee  need  not  he  Notified — Proceeding  if  Mortgage  on  Land  Corir 
demned.  That  no  notice  of  the  condemnation  proceedings  herein  provided  for, 
shall  be  given  to  any  mortgagee  of  the  defendant,  but  in  the  event  there  be 
any  mortgage  recorded  in  the  county  where  such  proceedings  are  had,  upon 
the  property  condemned,  then  the  damages  and  compensation  awarded  by  the 
Jury  shaU  be  paid  to  the  clerk  of  said  court,  whose  duty  it  shall  be  forthwith 
to  mail  written  notice  of  such  proceedings,  and  of  said  award,  to  the  mort- 
gagee or  trustee  named  in  said  mortgage,  who  may  cont^t  with  the  said  de- 
fendant for  the  same,  if  he  sees  fit  to  do  so. 
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cause  a  legislative  body  may  do  so.     See  Sears  v.  Akron  (March  4, 
1918)  246  U.  S.  242,  38  Sup.  Ct.  245,  62  L.  Ed.  688. 

[3]  2.  Embodied  in  the  first  section,  and  so  perhaps  to  be  consid- 
ered as  a  condition  of  the  grant,  are  these  words  (selecting  only  those 
now  important) : 

"Provided,  that  the  posts,  arms,  insulators,  and  other  fixtures  of  such  tele- 
graph lines  be  erected  and  maintained  in  tho  usual  manner  of  constructing, 
operating  and  maintaining  telegraph  lines  on  or  along  and  upon  the  right 
of  way  of  railroads  •  ♦  ♦  and  in  such  manner  as  not  to  interfere  wftli 
the  ordinary  use  or  the  ordinary  travel  and  traflic  on  such  ♦  ♦  •  rail- 
roads." 

The  telegraph  line  must  be  erected,  operated,  and  maintained  in  the 
usual  manner,  and  must  not  interfere  with  the  ordinary  use  of,  or 
traffic  on,  the  railroad.    We  cannot  regard  this  proviso  as  intending 
to  formulate  a  hard  and  fast  condition  precedent  which  might  prevent 
any  condemnation,  and  this  for  three  reasons:    The  first  is  that  in 
the  ordinary  and  typical  case  which  the  Legislature  must  have  had 
in  mind  no  such  broad  issue  could  arise.    In  almost  any  supposaUe 
situation  (save  in  exceptional  spots)  a  telegraph  line  could  always  be 
constructed  and  maintained  in  some  suitable  place  along  the  railroad 
right  of  way,  without  constituting  such  an  interference  with  the  use 
of  the  property  for  railroad  purposes  as  the  Legislature  could  reason- 
ably consider  sufficient  to  prevent  condemning  at  all.    The  second  rea- 
son is  that  the  provision  as  to  maintenance  cannot  be  a  condition  pre- 
cedent to  condemnation,  and  yet  it  is  put  precisely  on  a  par  with  the 
condition  as  to  construction,  "be  erected  and  maintained,"  and  hence 
the  provision  as  to  the  erection  cannot  be  a  general  condition  precedent. 
The  third  is  that  the  language  is  not  conditional  in  form.     It  is  not 
"provided  that  the    *    *    *    lines"  can  be  erected,  etc. ;  it  is  an  af- 
firmative requirement  that,  if  built,  they  "be  erected  and  maintain- 
ed," etc. 

In  our  judgment  the  rare  instances — if  there  are  any — where  in- 
terference with  railroad  use  will  be  so  inevitable,  so  extensive  and  so 
serious  as  to  forbid  condemnation  at  all  only  present  a  phase  of  *'ne- 
cessity";  and  this  proviso  is  intended  to  describe  and  characterize 
the  nature  of  the  right  and  easement  which  are  to  be  condemned. 
The  right  to  erect  the  poles  and  wires  is  given,  but  they  must  be  so 
put  up  at  the  beginning,  and  always  so  maintained,  as  not  to  con- 
stitute the  forbidden  interference  with  ordinary  use.  The  provision 
expresses,  not  a  condition  precedent,  but  a  condition  constant — a  con- 
tinuing limitation. 

[4]  3.  It  is  no  part  of  the  condition  or  limitation  that  the  tele- 
graph line  shall  not  interfere  at  all  with  railroad  uses  and  purposes; 
such  a  thought  would  be  contrary  to  common  knowledge  and  observa- 
tion. No  telegraph  lines  can  be  erected  and  maintained  on  a  railroad 
right  of  way  without  interfering  in  some  measure  or  degree  with  some 
of  the  uses  to  which  the  railroad  may  rightfully  wish  to  put  die 
occupied  property.*    To  say  that  any  such  incomplete  and  partial  in- 

s  Though  a  case  may  be  conceived  where  the  interference  is  so  negligible 
as  not  to  Justify  damages. 
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terference  was  contemplated  by  the  proviso  as  a  condition  or  limita- 
tion precedent  would  be  to  defeat  the  whole  object  of  the  statute, 
by  providing  that  the  condemnation  and  use  should  not  occur  ex- 
cept under  conditions  that  never  exist.  Nor  does  the  literalness  of 
the  lan^age  require  any  such  sweeping  view.  It  speaks  of  inter- 
ference with  ''ordinary"  use  or  traffic;  it  makes  no  reference  to  the 
supplementary  uses  which  are  rightful  and  sometimes  necessary. 

In  this  connection,  it  must  be  observed  that  section  4,  with  refer- 
ence to  the  oath  of  the  jury,  and  section  5,  regulating  the  evidence, 
expressly  provide  that  the  railroad  shall  have,  not  only  the  value  of 
the  land  to  be  taken  and  occupied,  but  such  damages  as  "will  accrue 
to  the  defendant  in  the  diminution  of  the  value  of  the  remainder  of 
its    right   of   way   for   railroad     *     ♦     *     purposes."      It   is   plainly 
inconsistent  with  this  damage-defining  provision  to  suppose  that  there 
can  be  no  condemnation  unless  it  has  first  been  determined  tliat  there 
win  be  no  impairment  of  the  use  of  the  remainder  of  the  property 
for  railroad  purposes.     We  think  the  conclusion  inevitable  that  the 
statute,  taking  its  various  parts  together,  has  reference  to  two  kinds 
or  degrees  of  interference  with  such  use  of  the  property,  and  that 
only  when  the  interference  is  so  inevitable  and  so  extreme  as  to 
seriously  hamper  ordinary  use  and  traffic  on  the  railroad  is  it  intended 
that  the  condemnation  proceedings  should  be  dismissed,  in  whole  or 
in  part,  for  that  reason. 

It  is  well  recognized  that  this  "interference"  may  be  insufficient 
to  forbid  condemnation  and  yet  sufficient  to  justify  damages.  In 
Louisville  Co.  v.  Western  Union  Co.,  184  Ind.  531,  534,  111  N.  E. 
802,  803,  Ann.  Cas.  1917C,  628,  the  Supreme  Court  of  Indiana 
considered — 

**when  such  interference  passes  the  stage  where  it  may  be  compensated  in 
damages  and  becomes  so  substantial  and  material  as  to  preclude  the  right  of 
•    ♦    •    appropriation." 

In  applying  a  generally  similar  statute,»  the  Supreme  Court  of 
Tennessee,  in  Western  Union  Co.  v.  Raihroad  Co.,  133  Tenn.  69,  714, 
182  S.  W.  254,  260,  said: 

"We  deem  the  true  rule  to  be  that  property  already  dedicated  to  a  public  use 
is  in  this  respect  on  the  same  plane  as  other  property,  provided  there  does  not 
exist  a  condition  that  would  prevent  condemnation — ^an  interference  with  the 
first  pubUc  use  by  the  second  so  material  as  to  ^obstruct'  or  seriously  and 
extraordinarily  impair  the  use  for  ordinary  railway  purposes,  including  tele- 
graphic communication  by  means  of  the  railway's  own  line  of  wires. 

"If  the  interference  goes  to  the  extent  of  so  obstructing  the  earlier  use,  the 
power  to  condemn  is  lacking;  but  the  theory  underlying  our  statute  is  that 
when  the  interference  does  not  go  that  far,  the  inconvenience  and  impairment 
may  be  compensated  for  in  damages  and  the  taking  for  the  second  use  per- 
mitted." 

[5]  4.  The  damages  to  be  recovered  are  for  the  land  actually  taken 
and  occupied,  and  for  the  diminution  of  the  value  of  the  remainder. 
In  the  ordinary  sense  of  most  condemnations,  no  land  is  here  **actual- 

«  The  Tennessee  statute  uses  the  word  "obstruct" ;  but  "interfere  with"  and 
''obstruct"  are  in  this  situation  essentially  synonymous. 
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ly  taken  and  occupied" ;  but  the  language  is  adopted  from  the  familiar 
situation  where  it  is  more  accurate.    The  total  area  upon  which  the 
poles   and  guy   wire   posts   stand  is  negligible — ^perhaps   two    acres 
for  the  thousand  miles — ^and  the  strip  of  land  overhung  by  the  cross- 
arms  and  wires  is  not  appropriated  in  any  exclusive  way.    "Taking" 
doubtless  there  is  of  this  pole-occupied  area  and  of  this  strip,  in  the 
sense  that  compensation  must  be  made  pursuant  to  the  constitutional 
mandate ;  but  when  we  find  that  even  this  "taking"  is  not  specifically 
permanent,  but  is  subject  to  be  shifted  to  other  positions  (as    we 
hereafter  point  out),  we  are  unable  to  see  any  substantial  distinction, 
as  to  compensation  basis,  between  the  land  "actually  taken"  and  the 
diminution  of  the  remainder.    It  is  impossible  to  know  the  value  of 
what  is  "taken"  in  this  qualified  sense,  except  by  measuring  that  value 
in  terms  of  damage  to  the  remainder.     In  its  entirety,  there  is  dis- 
closed only  the  imposition  of  a  shifting  easement  (in  gross)  up>on  a 
servient  estate,  involving  the  exclusive  and  permanent  appropriation 
of   no  substantial  body  of   property,   but  only  lessening  the  value 
of  the  servient  estate  to  its  owner;   and  a  distinction,  created  prima 
facie  by  the  statute,  between  the  taking  of  the  one  and  the  diminution 
of  the  other,  is  an  artificial  and  unsatisfactory  basis  for  assessing 
compensation. 

Postal  Co.  V.  Patton,  153  Ky.  187,  154  S.  W.  1073,  is  not  mconsistent 
with  this  conclusion.  The  Kentucky  Court  of  Appeals  had  there  a 
case  where  the  facts  permitted  the  full  application  of  the  statutory 
theory  that  there  is  a  real  taking  of  part  of  the  property,  and  where, 
therefore,  it  was  necessary  to  describe  with  certainty  the  property 
to  be  taken.  That  was  the  case  of  a  telephone  line  constructed  across 
farm  lands,  and  the  owner  of  the  farm  was  deprived  of  his  ordinary 
use  of  the  entire  width  of  the  strip,  which  must  be  subject  to  travel 
and  use  for  repair  and  maintenance.  Upon  this  strip  he  could  not 
safely  plant  crops  in  the  ordinary  way.  The  differences  are  obvious 
between  that  situation  and  one  where  the  telegraph  line  is  and  con- 
tinues to  be  subject  to  the  right  of  the  owner  of  the  servant  estate 
to  use  his  property  for  its  primary  purpose.  What  is  said  in  this  para- 
graph is  not  intended  necessarily  to  deny  that  the  right  or  easement 
condemned  may  be  part  of  the  statutory  "land  actually  taken  and 
occupied"  and  may  have  aii  independent  value  because  capable  of 
sale  or  lease.  The  record  does  not  present  this  question  in  any 
concrete  way. 

[6]  5.  Considering,  not  only  the  language  of  the  statute,  but  the 
familiar  elements  of  the  situation  to  which  it  referred,  we  must  infer 
that  there  was  no  intent  to  give  the  telegraph  company  a  permanent 
specific  location,  from  which  it  could  not  be  thereafter  removed,  except 
by  a  cross-condemnation  proceeding — if  at  all.  It  was  as  well  under- 
stood in  1898  as  it  is  to-day  that  the  necessary  use  of  a  railroad 
right  of  way  for  railroad  purposes  at  any  selected  place  was  subject 
to  constant  development  and  increase.  Changes  of  the  roadbed  in 
order  to  lessen  the  gradients  always  had  been  possible  and  were  com- 
ing to  be  very  common.  They  involve  excavations  and  fills.  Much 
of  the  Kentucky  railroads  is  through  rough  and  mountainous  coun- 
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try,   and  vast  amounts  of  such  work  must  have  been  anticipated. 
IDouble-tracking  upon  trunk  lines  to  meet  increasing  traffic  was  known 
to   be    necessary.     It  would  often   involve   removing  any   telegraph 
line  close  to  the  previously  existing  single  track.    Much  of  Kentucky's 
railroad  system  consisted  of  trunk  lines;    and  the  Legislature  could 
not  have  overlooked  the  obvious  fact  that  the  permanent  maintenance 
of  a  telegraph  line  in  any  particular  location  upon  a  railroad  right 
of  way  might  forever  bar  the  reasonably  necessary  excavation,  regrad- 
ing,  double-tracking,  signals,  switch  tracks,  terminals  or  other  proper 
uses  by  the  railroad  of  its  own  property;   nor  could  the  Legislature 
have   intended  that  the  telegraph  company  must  pay  the  enormous 
damag^es  which  alone  could  rightly  compensate  the  railroad  company 
for  the  permanent  deprivation  of  these  rights.    We  then  find  written 
into  this  statute  the  specific  direction  that  the  line  shall  be  *'erected 
and  maintained"  in  such  a  manner  as  not  to  interfere  with  the  ordi- 
nary use  of  the  property  for  railroad  traffic.     No  exigency  of  con- 
struction requires  us  to  think  that  the  probable  uses  which  we  have 
just  specified  and  other  similar  ones  were  not  among  the  ordinary 
uses  in  contemplation  of  the  Legislature.    We  think  this  statute  was 
passed  and  its  language  chosen  in  view  of  the  well-known  situation, 
and  that  a  reasonable  construction  of  the  statute  requires  it  to  be 
interpreted  as  providing  that   the   right  taken  by   condemnation   is 
one  which  must  be  exercised  by  original  location  where  it  will  least 
interfere  with  railroad  uses  and  which  is  burdened  by  a  future  lia- 
bility to  move  to  other  parts  of  the  right  of  wav,  if  such  moving  be- 
comes reasonably  necessary  to  avoid  the  forbidden  interference.    In 
saying  this,  and  m  referring  elsewhere  in  this  opinion  to  the  burden  of 
removal  resting  upon  the  telegraph  company,  we  refer  only  to  a  re- 
moval to  some  other  location  within  the  limits  of  the  right  of  way. 
Such  apparent  necessity  as  might  develop  for  removal  entirely  outside 
of  those  limits — if  such  a  case  may  be  supposed — involves  a  contin- 
gency which  we  do  not  consider. 

[7]  Such  a  construction  of  the  statute  and  the  mutual  rights  and 
duties  thereby  created  present  no  greater  practical  difficulties  than 
are  common  in  some  other  relationships.  The  standard  of  good 
faith  is  a  simple  one,  and  what  the  railway  company  would  do  if 
the  telegraph  line  were  its  own  is  the  measure  of  that  standard. 
In  such  case,  if  the  telegraph  line  were  in  the  way  of  some  desired 
use,  the  railway  company  would  balance  the  trouble  and  expense  of 
transferring  the  line  against  the  reasons  in  favor  of  the  transfer, 
and  would  decide  accordingly.  So,  when  the  wire  line  belongs  to 
the  telegraph  company,  and  the  railroad  desires  to  use  the  space 
on  or  above  the  ground  for  other  purposes.  The  reasonable  conven- 
ience of  both  parties  must  be  balanced;  an  arbitrary  decision  may 
not  compel  nor  prevent  a  transfer.  If  there  were  otherwise  difficulty 
about  holding  that  telegraph  company's  location  was  subject  to 
possible  shifting  rather  than  permanently  fixed,  that  difficulty  would 
be  here  removed,  because  neither  party  can  complain  of  this  con- 
clusion. It  favors  the  railroad  company,  and  the  telegraph  company 
has,  by  its  petition,  consented. 
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[8]  6.  The  railroad  company  objects  to  those  provisions  in   the 
petition  and  in  the  judgment  which  provide  for  the  future  moving 
of  the  telegraph  line  to  meet  future  railroad  necessities,  and  its  ob- 
jection is  that  these  are  promissory  stipulations,  which  have  no  place 
in  the  proceeding,  and  which  cannot  operate  to  reduce  the  damages 
to  be  awarded,  because  the  performance  of  these  stipulations    >vill 
be,  in  a  practical  sense,  largely  at  the  will  of  the  promisor.    In  the 
ordinary  condemnation,  where  an  exclusive  possession  is  to  be  award- 
ed to  the  condemnor,  it  may  well  be  that  such  promissory  stipula- 
tions cannot  control  the  damages,  and  the  same  result  has  been  reached 
even  in  the  condemnation  of  a  telegraph  line  over  a  railroad  right 
of  way.     Louisville  Co.  v.  Western  Union  Co.   184  Ind.  531,    111 
N.  E.  802,  803,  Ann.  Cas.  1917C,  628.    However,  we  construe  this 
statute  as  intending  that  the  easement  condemned  shall  be  an  ease- 
ment subject  to  these  limitations.     It  is  not  important  that  the  tele- 
graph company  makes  a  promise  to  remove  its  line;  when  the  event 
occurs  which  makes  moving  necessary,  the  right  to  maintain  this  line 
in  the  former  location  ceases;  the  judgment  of  the  court  formulating 
this  limitation  may,  and  in  the  public  interest  should,  prescribe  the 
method  by  which  the  reasonable  right  of  the  telegraph  company  to 
move  its  line  in  its  own  way  and  at  its  own  expense  may  be  pre- 
served;   but   the  controlling  principle   is  that  ultimately  the   right 
further  to  maintain  the  line  in  the  first  location  expires  and  the 
railroad  company  may  remove  it.     From  this  point  of  view,  it  is 
clear  that  the  objection  of  the  railroad  company  against  being  subject 
to   promissory   stipulations  must   fail.     In  adopting  this  view,   we 
concur  with  the  Supreme  Court  of  Tennessee  in  saying,  as  it  did, 
in  133  Tenn.  691,  at  pages  706  and  707,  182  S.  W.  254,  258: 

"Under  this  construction  the  terms  set  out  and  acceded  to  by  the  petitioner 
are  not  to  be  considered  contract  terms.  They  are  not  party-imposed,  or  court- 
imposed,  but  law-imposed.  Any  subsequent  shifting  in  the  pole  line  is  to  be 
referred  for  basis  to  the  statute's  provision  for  the  safeguarding  of  the  rail- 
road user.  It  does  not  and  will  not  depend  upon  the  volition  of  the  condemnor. 
An  easement  for  a  telegraph  line  is  to  be  condemned,  subject  to  such  non- 
contract  provisions  in  favor  of  the  railway.  To  guarantee  the  observance  of 
such  terms  by  the  petitioner,  the  petition  sets  them  forth  and  judgment  goes 
in  accord." 

The  same  conclusion  has  been  reached  in  other  cases,  though  with 
more  dependence  upon  the  form  of  the  petition  than  we  should  be 
inclined  to  approve.  See  St.  Louis  Co.  v.  Postal  Co.,  173  111.  508, 
535,  51  N.  E.  382;  American  Co.  v.  St.  Louis  Co.,  202  Mo.  656, 
101  S.  W.  576. 

[9-11]  7.  The  diminution  in  the  value  of  the  right  of  way  for 
railroad  purposes  is  to  be  assessed.  It  is  clear  to  us  that  the  use 
by  a  railroad  of  its  right  of  way  for  constructing  and  maintaining 
its  own  telegraph,  telephone  and  electric  signal  lines,  is  use  for  a 
**railroad  purpose";  indeed,  we  do  not  find,  in  the  elaborate  briefs 
of  counsel  for  the  telegraph  company,  any  denial  of  this  proposition. 
The  railroad  orders  are  transmitted  by  telegraph  and  by  telephone, 
block  and  other  distance  signals  are  controlled  through  the  use  of 
electric  currents  passing  over  the  wires,  and,  as  matters  were  in 
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1898  and  are  now,  a  railroad  can  no  more  operate  without  a  tele- 
graph, telephone,  and  electric  signal  system  than  it  can  without 
tracks  or  cars.  Com.  v.  Louisville  Co.,  164  Ky.  818,  832,  176  S.  W. 
375 ;  Western  Union  Co.  v.  Nashville  Co.,  133  Tenn.  691,  718,  182 
S.  W.  254. 

It  necessarily  follows  that,  for  such  interference  as  the  condemna- 
tion causes  to  the  use  by  the  railroad  company  of  its  right  of  way 
for  its  own  wire  line,  the  condemnor  must  pay  damages;  and  since 
any  absolutely  necessary  use  is  an  ordinary  use,  it  also  follows  that 
the  line  condemned  must  be  originally  located  where  it  will  cause 
the  minimum  of  interference  with  railroad  use  of  the  property  for 
its  own  telegraph  line.* 

This  is  the  principle  which  seemingly  must  control  such  condemna- 
tion proceedings  in  cases  where  the  railway  company  has  selected  its 
location  and  built  its  line  and  in  cases  where  there  is  no  telegraph 
line   along   the   right  of   way,   but   the   railway   company   is   about 
to    build.      Under    such    circumstances    there    is    strong    support 
for  the  "preferential  right"  contended  for  by  the  railroad  and  upheld 
by  the  Georgia  courts.     Western  &  Atlantic  Co.  v.  Western  Union 
Co.,  138  Ga.  420,  427,  75  S.  E.  471,  42  L.  R.  A.  (N.  S.)  225;  Louis- 
ville Co.  V.  Western  Union  Co.,  142  Ga.  531,  83  S.  E.  126.    Nor  do 
we  think  any  difference  in  the  result  necessarily  follows  from  the 
iact  that  the  existing  line  was  built  by  the  telegraph  company  through 
arrangement  with  the  railroad  company  for  a  joint  use  under  a  con- 
tract by  which  the  railroad  company,  in  substance,  leased  the  right 
of  way  to  the  telegraph  company  and  the  telegraph  company  paid 
its  rent  by  telegraph  service  rendered.     When  such  a  contract  ex- 
pires by  the  election  of  the  telegraph  company  (as  here  occurred), 
it  is  not  easy  to  see  why  its  rights,  when  it  is  driven  to  condemna- 
tion, are  any  greater  because  it  formerly  had  a  lease.     See  Western, 
etc.,  Co.  V.  Western  Union  Co.,  138  Ga.  420,  75  S.  E.  471,  42  L.  R.  A. 
(N.  S.)  225.     In  this  case,  when  its  line  was  built,  there  was  no 
statute  for  condemnation,  and  the  line  must  have  been  erected  under 
the  expectation  that  at  the  expiration  of  the  lease  the  telegraph  com- 
pany, failing  in  a  new  contract,  would  get  off.    While  these  appear 
to  be  the  applicable  principles,  we  do  not  need  to  pass  upon  them 
in  any  absolute  way.     A  peculiar  condition  has  here  arisen,  and  it 
must  be  met  according  to  the  facts  as  they  are.    In  the  years  which 
have  passed  since  this  controversy  arose,  the  railroad  company  has 
built  its  own  line  for  a  great  part  of  the  Kentucky  distance  now 
involved — ^perhaps  now  the  greater  part  of  the  more  important  lines. 
This  line  is  complete  and  performs  all  the  service  needed  by  the 
raitoad  in  its  railroad  operations.    It  consists  of  a  line  of  poles  and 
wires,  erected  usually  upon  the  opposite  side  of  the  right  of  way 
fnxn  that  occupied  by  the  telegraph  company's  line,  but  in  places 
erected  on  the  same  side,  but  on  higher  poles.    To  require  now  that 

<  Since  Interference  with  the  raUroad's  own  telegraph  line  Is  covered  by 
the  reference  to  "railroad  purposes,"  it  follows  that  "other  telegraph  line 
already  constructed,"  in  the  last  clause  of  section  1,  is  intended  for  the  pro- 
tection of  the  existing  line  of  another  telegraph  company. 
161  C.C.A.— 24 
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the  telegraph  company  should  remove  its  line  from  its  present  loca- 
tion, in  order  that  the  railroad  company  might  occupy  that  same 
location,  would  be  doing  a  great  injury  to  one  party  without  any 
compensating  advantage  to  the  other.  It  is  not  to  be  supposed  that 
the  railway  company  desires  now  to  take  down  its  own  line,  recently 
erected  at  great  cost,  and  move  it  to  the  location  occupied  by  the 
telegraph  company's  line;  indeed,  we  do  not  find  the  railroad 
company  claiming  any  intention  of  doing  so,  generally,  if  the 
condemnation  could  be  entirely  defeated.  It  is  true  the  railroad 
company  has  not  erected  this  line  voluntarily,  but  has  been  com- 
pelled to  do  so  because  the  tel^raph  company,  through  the  aid  of 
the  courts,  has  maintained  its  possession  of  the  preferred  line,  and 
hence,  the  conclusion  that  the  railroad  company  cannot  exercise  its 
theoretical  preferential  right  cannot  be  based  on  any  election  by  it; 
but  we  think  it  has  sufficient  basis  in  the  fact  that  no  other  outcome 
is  now  practically  possible,  save  to  allow  the  parties  to  keep  their 
respective  locations  and  compensate  the  railroad  company  in  damages 
for  the  additional  expense,  past  and  future,  thus  caused.  Neither 
party  can  complain  of  this  conclusion;  the  railroad  company  be- 
cause the  alternative — ^that  it  may  evict  the  telegraph  company  from 
the  right  of  way  which  the  railroad  company  does  not  need — cannot 
be  accepted ;  the  telegraph  company,  because  it  has  selected  this  pre- 
ferred location,  always  insisted  upon  it,  and  practically  evicted  the 
railroad  company  therefrom. 

[12]  8.  The  telegraph  company  urges  that  the  railroad  company 
is  entitled  only  to  nominal  damages,  and  hence  that  questions  of 
evidence  on  the  subject  of  damages  are  immaterial.  In  a  case  where 
it  is  thought  that  the  telegraph  company's  easement  is  ambulatory 
or  shifting,  and  constantly  subject  to  the  changing  needs  of  the 
railroad,  and  where  the  telegraph  line  is  to  be  erected  at  the 
edge  of  the  right  of  way,  a  pole  length  away  from  the  track,  and 
not  interfering  with  any  present  or  prospective  telegraph  line  of  the 
railroad  company,  there  is  room  to  contend  that  nominal  damages 
are  sufficient.  This  result  has  been  reached  in  several  cases  more 
or  less  dependent  upon  the  conditions  just  stated.  These  cases  are 
collected  and  sufficiently  considered  by  Judge  Sanborn,  speaking  for 
the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit,  in  Northern 
Pacific  Co  V.  North  American  Co.,  230  P'ed.  347,  354,  144  C.  C. 
A.  489,  L.  R.  A.  1916E,  572;  and,  without  intending  to  pass  upon 
rental  value  as  a  measure  appropriate  to  this  case,  we  do  not  hesi- 
tate to  apply  Judge  Sanborn's  general  conclusion  to  a  case  like  this, 
and  to  hold  that  the  nature  of  the  railroad's  property  and  the  char- 
acter of  the  easement  condemned  require  substantial,  rather  than 
nominal,  damages. 

Even  if  the  present  case  indicated  nothing  more  than  nominal 
damages  as  to  the  interest  "actually  taken,"  so  far  as  that  interest 
can  be  separately  conceived,  yet  it  is  one  for  substantial  damages 
with  reference  to  the  diminution  of  the  value  of  the  right  of  way 
for  railroad  purposes.  This  conclusion  would  result  from  the  ele- 
ment of  conflict  with  the  plaintiff's  telegraph  line,  even  if  there  were 
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no  other  element  of  damages,  but  also  from  the  other  elements  we  here- 
after indicate.  The  evidence  strongly  tends  to  show  that  the  location 
which  the  telegraph  company  insists  upon  occupying  and  which  must 
be  conceded  to  it  under  existing  circumstances  is  the  natural  and  best 
one  for  the  railroad  company's  line,  and  that  the  construction  of  the 
latter  in  other  places  makes  it  not  only  less  convenient  of  use  but 
much  more  expensive  to  build  and  maintain. 

[13]  9.  Our  conclusion  that  the  telegraph  company's  location  is 
not  to  be  in  all  respects  fixed  and  permanent  affects  much  of  the  dam- 
age claimed  on  the  trial;  but  after  the  revision  necessarily  following 
this  conclusion,  we  think  the  testimony  given  or  offered  tended  to 
show  that  damages  to  the  railroad — that  is  to  say,  a  lessening  of  the 
value  of  the  right  of  way  for  railroad  purposes — will  arise  from  the 
following  sources: 

(a)  The  necessary  use  of  the  railroad  property  for  the  maintenance, 
changing,  and  repair  of  the  telegraph  line.  In  the  adoption  of  the 
Patton  Case  (telephone)  into  the  telegraph  company  law  made  by  Louis- 
vaie  Co.  v.  Lang,  160  Ky.  702,  706,  170  S.  W.  2,  it  is  perhaps  implied 
that  the  particular  strip  needed  for  access  for  repairs  should  be  speci- 
fied. We  cannot  take  this  implication  as  intended  to  decide  the  point. 
It  fails  to  observe  the  difference  between  farm  lands  and  a  railroad 
right  of  way.  It  would  be  manifestly  impracticable  for  telegraph 
company  employes  to  travel  or  for  new  poles  to  be  carried  along  any 
particular  strip  away  from  the  track.  Practically,  these  employes 
must  use  the  railroad  track  or  any  part  of  the  railroad  right  of  way 
that  may  happen  to  be  necessary.  Indeed,  there  are  some  miles  of 
this  pole  line  which  cannot  be  reached  at  all  except  from  the  track. 

(b)  The  troubles  and  delays  resulting  from  the  necessary  oppor- 
tunity to  be  given  the  telegraph  company  to  move  its  line  when  the 
existing  location  is  sufficiently  needed  for  trackage  or  structures, 
excavations  or  fills,  unobstructed  vision,  or  any  railroad  use,  and 
from  collecting  the  expense  of  making  such  removal  from  the  tele- 
graph company  if  the  railroad  does  the  moving  itself. 

(c)  The  additional  expense,  past  or  future,  resultant  upon  the 
erection  and  maintenance  and  operation  of  the  railroad's  telegraph 
or  signal  line  upon  a  location  less  desirable  than  that  which  would  have 
been  used  except  for  the  telegraph  company's  line.  It  can  make 
no  difference  with  this  additional  expense  whether  or  not  the  railroad 
company  intends  to,  or  has  the  right  to,  carry  commercial  wires 
upon  the  same  pole  line  and  do  a  commercial  business. 

(d)  The  impairment  of  the  most  perfect  utility  to  the  railroad 
of  its  right  of  way  and  tracks  in  those  particulars  not  sufficiently 
vital  to  justify  the  removal  of  the  telegraph  company's  line  to  another 
location.  For  example,  poles  or  guys  or  braces  are  said  to  embarrass 
operations  of  spreaders,  wreckers,  pile  drivers,  steam  shovels,  blast- 
ing work,  etc.  The  fact  that  the  railroad  company  has  acquiesced  in 
this  situation  for  a  period  of  years  or  desired  the  same  location  for 
its  own  line  is  sufficient  to  show  the  lack  of  that  obstruction  which 
would  be  fatal  to  condemnation;  but  it  is  not  sufficient  to  prevent 
the  railroad  from  claiming  damages — if  any  there  are — for  these  or 
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similar  burdens  after  it  has  lost  that  joint  interest  in  the  tdegraph 
line  which  may  have  compensated  for  tihe  acquiescence,  or  when  it  is 
not  to  have  the  benefit  which  might  counterbalance  die  burden. 

(e)  Additional  expense  caused  by  the  presence  of  this  additional 
telegraph  line  in  the  matter  of  keeping  the  right  of  way  free  from 
weeds  and  refuse.  This  duty  was  imposed  by  statute  (Kentucky 
Statutes,  §  790),  but  a  similar  right,  if  not  duty,  would  exist  without 
statute  (Postal  Co.  v.  No.  Pacific  Co.  [C.  C.  A.  9]  211  Fed.  824, 
827,  128  C.  C.  A.  350).  Clearly,  any  method  of  keeping  the  right 
of  way  clear  is  likely  to  be  somewhat  more  expensive,  if  there  is 
standing  upon*  it  a  line  of  poles  to  be  taken  into  account.  One  of 
these  methods  is  by  fire,  and  the  telegraph  company  offers  to  release 
the  railroad  company  from  any  claim  for  injury  to  the  poles  by  fire; 
but,  in  spite  of  such  release,  the  railroad  company  must,  for  its  own 
protection  against  the  falling  of  poles  upon  its  track,  exercise  great 
care  to  prevent  the  burning  of  a  pole,  and,  as  it  would  be  liable 
only  for  negligence,  this  release  does  not  seem  important  in  the 
present  computation  of  damages. 

(f)  Other  additional  expense  of  maintenance  of  way  and  struc- 
tures and  keeping  track  open.  It  is  said  that  poles  and  wires  ob- 
struct ditch  cleaning,  that  poles  on  a  slope  cause  slides  and  washouts, 
that  old  ties  and  refuse  cannot  be  so  conveniently  burned,  and  that 
fallen  wires  and  fallen  poles  must  be  guarded  against  and  removed. 

(g)  Any  element  of  danger  added  to  the  railroad  operations.  This 
diminishes  the  value  of  the  right  of  way  for  railroad  purposes.  If 
it  is  to  be  reasonably  anticipated  that  poles  may  fall  across  the  track, 
that  telegraph  wires  may  fall  upon  signal  wires,  and  interrupt  signals, 
or  that  the  line  of  poles  and  cross-arms,  particularly  on  a  curve,  may 
interrupt  the  enginemen's  view  of  signals — all  these  under  condi- 
tions which  have  not  called  for  the  removal  of  the  telegraph  com- 
pany's poles  and  wires  to  positions  of  entire  safety — this  indicates 
a  diminution  in  value  for  which  the  railroad  should  be  compensated. 

It  is  true  that  many  of  these  elements  touch  upon  the  speculative, 
and  yet  th^y  constitute  the  very  considerations  which  the  parties 
would  rightfully  take  into  account  in  negotiating  a  sale  or  lease  or 
considering  the  offer  which  must  precede  condemnation;  the  pay- 
ment of  compensation  cannot  be  postponed  until  the  contingency 
happens,  and  the  amount  must  be  fixed  now  by  the  use  of  that  sound 
judgment  in  estimating  uncertainties  which  juries  are  commonly  called 
upon  to  exercise. 

[14]  While  it  is  necessary  that  both  the  witnesses  and  the  jury 
should  understand  the  facts  in  regard  to  these  separate  items  and 
other  similar  ones,  if  other  there  are,  upon  which  they  may  base 
opinions  and  verdict,  yet,  of  course,  the  final  question  is  as  to  the 
entire  damages  to  be  awarded  as  a  unit.  It  may  happen,  as  the 
record  here  suggests,  that  when  elements  of  damage  are  taken  sepa- 
rately and  each  considered  by  itself  and  fixed  at  an  amount  which 
the  proof  tends  to  support  considering  that  element  alone,  yet  that 
the  sum  total  of  all  the  amounts  so  reached  will  be  so  large  as  to  be 
plainly  tmreasonable ;  and  the  jury  may  well  be  cautioned  that  it  should 
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take  proof  or  estimates  of  the  specific  elements  of  damage  only  as 
an  aid  in  solving  the  general  question  how  much  the  value  of  the 
railroad  right  of  way  as  a  whole  is  injured  by  the  erection  and  main- 
tenance of  the  telegraph  line  as  a  whole. 

[15]    10.  While  it  has  often  been  held  that  the  measure  of  dam- 
ages,  w^here  an  easement  is  condemned,  is  the  difference  between 
the  value  of  the  servient  estate  before  and  the  value  after  the  imposi- 
tion olE  the  easement,  yet  this  is  only  a  convenient  formula.    When 
it  is  applied  to  a  case  of  fee  title  of  property  subject  to  sale,  it  is 
clear  and  simple;    not  so  when  applied  to  a  railroad  right  of  way 
which  was  not  held  for  sale,  and  which  had  no  market  value  either 
before  or  after  condemnation.    In  such  a  case,  the  total  of  the  acreage 
values   of  the  railroad  right  of  way  will  only  be  confusing.     The 
important  question  is  how  much  the  condemned  easement  damages 
the  right  of  way  for  use  for  all  appropriate  railroad  purposes.     No 
one  can  be  more  competent  to  testify  on  this  subject  than  railroad 
men  familiar  with  the  cost  and  effect  of  every  operation  which  is  or 
may  be  involved.    In  the  end,  much  of  their  testimony  will  be  matter 
of  opinion,  but  it  is  of  the  typical  character  where  opinion  evidence 
must  be  received  because  it  is  the  best.    It  is  not  necessary  that  they 
know  the  value  of  the  land,  because  this  is  not  substantially  involved  ; 
nor  is  it  necessary  that  they  should  know  former  sales  of  similar 
rights,   for  perhaps  there  never  have  been  any,  and,  if  there  have 
b^n,  each  sale  was  a  matter  of  bargain  depending  on  its  own  pecu- 
liar circumstances.     Of  course,  telegraph  men,  familiar  with  actuat 
construction   and  maintenance  problems,  would  be  competent  wit- 
nesses, as  far  as  their  knowledge  extended.     For  instructive  appli- 
cation of  these  principles  to  conditions  analogous  to  those  now  in- 
volved, see  Sanitary  District  v.  Pittsburgh  Co.,  216  111.  575,  58v^,  75 
N.  E.  248;    Cochrane  v.  Com.,  175  Mass.  299,  302,  56  N.  E.  610, 
78  Am.  St  Rep.  491 ;    Consolidated  Co.  v.  Baltimore,  105  Md.  43, 
54,  65  Atl.  628,  121  Am.  St.  Rep.  553. 

[18]  11.  The  Kentucky  statute,  upon  which  the  proceeding  was 
based,  is  said  to  be  unconstitutional  for  three  reasons,  viz.:  (1)  That 
a  view  of  the  premises  was  not  permitted,  whereby  the  owner  was  ar- 
bitrarily deprived  of  the  best  evidence  of  value;  (2)  that  the  title  of 
the  statute  does  not  sufficiently  express  its  subject,  and  (3)  that  it  con- 
templates a  final  condemnation  without  notice  to  mortgagees.  These 
three  grounds  are  thought  not  to  be  covered  by  anything  held  by  this 
court  in  Louisville  Co.  v.  Western  Union  Co.,  supra.,  or  by  the  Ken- 
tucky Court  of  Appeals  in  Louisville  Co.  v.  Lang,  160  Ky.  702,  170 
S.  W.  2,  in  each  of  which  decisions  the  statute  was  upheld  against  the 
contentions  there  urged.  Regardless  of  whether  the  question  of  con- 
stitutionality is  not  res  judicata  between  these  parties,  we  are  not  im- 
pressed that  these  new  objections  are  insuperable.  The  statute  says 
"the  jury  shall  not  be  required  to  go  upon  or  view  such  right  of  way." 
Considering  the  very  common  practice  in  condemnation  proceedings, 
as  well  as  in  all  judicial  controversies  involving  the  value  or  condition 
of  property,  whereby  the  trier  of  fact  is  permitted,  in  the  discretion  of 
the  court,  to  see  the  property  (a  practice  recognized  by  other  Kentucky- 
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condemnation  statutes),  this  provision  should  not  be  construed  as  de- 
priving the  court  of  all  discretion  to  jiermit  such  view.    Both  its  letter 
and  its  spirit  are  satisfied  by  holding  that  it  intended  that  inspection 
and  view  of  the  premises  should  not  be  an  essential  prerequisite  to  a 
verdict.    The  Legislature  hardly  deliberated  on  the  nice  distinction — ^if 
there  is  any — ^between  saying  that  the  jury  should  not  be  required  to 
view  and  saying  that  a  view  should  not  be  required,  and,  with  tiie  latter 
form  of  words,  "required"  would  naturally  be  taken  as  synonymous 
with  "necessary."    In  many  cases,  a  view  of  the  property  would  be  dif- 
ficult, confusing,  and  not  helpful ;  in  many  cases,  it  would  be  far  the 
best  possible  evidence.    The  discretionary  power  of  the  trial  court  to 
permit  or  to  refuse  according  to  the  nature  of  the  case  ought  not  to  be 
destroyed,  unless  by  the  plainest  language ;  and,  to  say  the  least,  this 
language  is  not  plain. 

[17]  As  to  the  lack  of  sufficient  title  for  the  act,  it  is  enough  to  say 
that  the  title  is  broad  enough  to  include  all  provisions  of  the  act,  and 
that  the  failure  of  the  title  to  indicate  the  means  to  be  employed  is  not 
a  defect  so  clearly  fatal  that  we  would  be  justified  in  overturning,  on 
that  ground,  a  statute  which  has  been  recognized  and  enforced  by  the 
Kentucky  Court  of  Appeals. 

[18]  No  mortgagee  is  complaining  of  lack  of  notice.  If  the  tele- 
graph-company  chooses  to  condemn  and  pay  the  award,  and  take  the 
diance  that  it  is  not  cutting  off  a  prior  right  which  may  ripen  into  title 
through  foreclosure,  we  do  not  see  that  the  mortgagor  is  concerned 
m  the  constitutionality  of  the  statute  which  expressly  sanctions  that 
practice.  The  Supreme  Court  has  repeatedly  refused  to  hear  com- 
plaints about  the  constitutionality  of  a  law,  except  from  those  who 
are  hurt.  Red  River  Bank  v.  Craig,  181  U.  S.  548,  558,  21  Sup.  Ct 
703,  45  L.  Ed.  994;  Jeffrey  Co.  v.  Blagg,  235  U.  S.  571,  576,  35  Sup. 
Ct.  167.  59  L.  Ed.  364. 

[19]  12.  The  court  below  had  a  preliminary  trial,  in  the  absence  of 
the  jury,  in  which  it  heard  evidence  and  determined  that  there  was 
necessity  for  the  condemnation,  and  that  the  telegraph  line,  as  propos- 
ed, would  not  interfere  with  the  ordinary  use  of  the  railroad.  The 
railroad  company  insists  that,  although  trial  by  jury  is  not  inherently 
necessary  in  condemnation  cases,  yet,  under  the  Kentucky  procedure, 
the  form  of  a  common-law  trial  rather  than  of  an  extrajudicial  award 
has  been  adopted,  and  hence  that  the  case  is  one  where,  by  the  federal 
Constitution  and  statutes,  the  trial  must  be  by  a  jury.  It  is  further 
insisted  that  the  issues  cannot  be  divided  up,  and  part  of  them  ex- 
cluded from  the  jury  trial. 

We  do  not  find  it  necessary  to  decide  the  question  which  the  railroad 
company  presents,  so  far  as  concerns  the  broad  issues  of  necessity  and 
of  the  forbidden,  general  interference.  The  undisputed  facts  here 
lead  to  the  inevitable  inference  that  whatever  precedent  general  neces- 
sity the  law  contemplates  was  present,  and  that  there  would  not  be  any 
such  universal,  necessary,  and  serious  interference  as  would  broadly 
forbid  condemnation  generally.  St.  Louis  Co.  v.  Soutljwestem  Co.  (C. 
C.  A.  8)  121  Fed.  276,  285,  286,  58  C.  C.  A.  198.  Upon  these  issues 
it  would  have  been  the  duty  of  the  court  to  instruct  the  jury  to  find 
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for  the  telegraph  company,  and  so  it  is  quite  immaterial  whether  the 
railroad  company  was  entitled  to  a  jury  trial  upon  them. 

[20]    However,  we  infer  from  the  record  (the  specific  question  has 
not  been  argued)  that  there  are  comparatively  small  fractions  of  the 
desired  right  of  way  as  to  which  it  may  be  reasonably  claimed  that 
the  interference  with  the  railroad  use  is  too  serious  to  permit  con- 
demnation.   For  illustration,  there  may  be  bridges  or  tunnels  or  other 
structures  or  short  sections  of  the  right  of  way  already  so  fully  oc- 
cupied that  there  is  no  room  for  another  telegraph  line  in  addition  to 
that  to  which  the  railroad  is  entitled  for  its  own  use — that  is  to  say, 
where  another  line  cannot  be  so  placed  that  it  will  not  substantially 
obstruct  the  use  by  the  railroad  of  its  right  of  way  for  some  railroad 
purpose.     It  is  not  important  to  examine  the  details  of  the  present 
record  in  this  respect.     Before  another  trial  is  had,  conditions  may 
have  changed ;  and  in  view  of  the  constant  probability  of  such  changes 
and  the  shifting  character  which  we  have  ascribed  to  the  easement 
to  be  condemned,  the  judgment  finally  entered  will  necessarily  speak 
as  of  its  date  in  fixing  the  specific  location  of  the  line  of  telegraph 
poles  and  in  adjudging  that  particular  location  to  be  requisite;   and 
a  change  in  location  thereafter  could  be  demanded  by  the  railroad 
only  because  of  conditions  later  arising.    Hence  it  appears  that,  upon 
the'  new  trial,  disputable  questions  of  necessity — ^i.  e.,  the  forbidden 
d^^ee  of  interference — ^may  be  found  to  exist  as  to  specific  locations 
here  and  there  upon  the  line,  regardless  of  whether  the  controlling 
conditions  existed  at  the  former  trial  or  have  arisen  since.    If  the  rail- 
road company's  telegraph  line  at  these  spots  can  be  built — or,  if  al- 
ready built,  can  be  operated — with  reasonable  safety  and  without  pro- 
hibitive expense,  then  an  award  of  damages  will  meet  the  case;    if 
not,  these  particular  locations  should  be  exempted  from  the  condem- 
nation.   The  judgment  to  be  entered  must  also  recognize  the  neces- 
sary change  of  location  in  all  instances  that  have  developed  up  to  that 
lime,  where,  under  the  principles  which  we  have  announced,  the  rail- 
road had  become  entitled  to  require  such  change. 

It  is  thus  apparent  that  some  aspects  of  the  question,  whether  there 
must  be  a  jury  trial  as  to  necessity  for  condemnation,  or  as  to  the 
existence  of  an  obstruction  to,  or  interference  with,  the  railroad  not 
rightly  to  be  compensated  in  damages,  are  not  eliminated,  but  re- 
main to  be  decided,  in  spite  of  the  fact  that  the  effect  of  the  decision 
will  be  applicable  specifically,  and  not  generally.' 

It  has  been  expressly  held  that  the  right  of  jury  trial  secured  by 
the  Constitution  does  not  necessarily  extend  to  condemnation  proceed- 
ings, which  need  not  be  in  the  nature  of  suits  at  common  law  (Bauman 
y.  Ross,  167  U.  S.  548,  593,  17  Sup.  Ct.  966,  42  L.  Ed.  270) ;  but  it 
is  also  held  that,  when  the  condemnation  proceeding  is  put  into  the 
shape  of  a  suit  at  law  calling  for  the  action  of  a  court,  it  must  be 
treated  as  a  case  which  is  removable  (Madisonville  Co.  v.  St.  Bernard 
Co.,  196  U.  S.  239,  246,  25  Sup.  Ct.  251,  49  I..  Ed.  462),  and  as  a 
suit  at  law  in  which  the  right  toa  jury  to  assess  the  damages  or  com- 
pensation is  declared  by  R.  S.  §  566,  U.  S.  Comp.  St.  1916,  §  1583 
(Chappell  V.  U.  S.,  160  U.  S.  499,  513,  16  Sup.  Ct.  397,  40  L.  Ed. 
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510).  On  the  other  hand,  it  is  the  approved  practice,  both  in  Ken- 
tucky (Warden  v.  Madisonville  Co.,  125  Ky.  649,  101  S.  W.  914)  and 
generally  (American  Co.  v.  St.  Louis  Co.,  202  Mo.  656,  101  S.  W.  576 ; 
Western  Union  Co.  v.  Louisville  Co.,  270  111.  399,  110  N.  E.  583,  Ann. 
Cas.  1917B,  670;  Western  Union  Co.  v.  Louisville  Co.,  183  IncL  258, 
108  N.  E.  951;  Western  Union  Co.  v.  Nashville  Co.,  133  Tenn.  691, 
182  S.  W.  254;  St.  Louis  Co.  v.  Southwestern  Co.,  supra,  121  Fed. 
at  page  285,  58  C.  C.  A.  at  page  207),  unless  the  statute  otherwise 
directs  (e.  g.,  section  8254,  Mich.  C.  L.  of  1915),  that  the  question  of 
necessity  and  similar  precedent  conditions  should  be  decided  by  the 
court  in  advance  of  or  separately  from  the  jury  trial  concerning^  com- 
pensation. The  Kentucky  statute  now  involved  plainly  contemplates 
the  practice,  for  the  prescribed  forms  of  oath  and  verdict  relate  to 
compensation  only  (see  sections  4  and  6,  supra) ; "  and  even  in  Chap- 
pell  V.  U.  S.,  the  trial  court  had  determined  the  necessity  before  it 
summoned  the  jury  (see  160  U.  S.  502,  16  Sup.  Ct.  398  [40  L.  Ed. 
510]),  and  this  action  was  not  questioned.' 

We  conclude  that  it  is  carrying  the  analogy  too  far  to  say  that, 
because  a  condemnation  proceeding  is  a  suit  at  law  within  R.  S.  § 
566  (C.  S.  §  1583),  for  some  purposes,  all  parts  of  it  must  be  so  con- 
sidered for  all  purposes.     When  we  depart  from  the  common-law 
forms  and  practice,  there  may  be  very  distinct  issues  of  fact  in  the 
same  case,  some  of  which  are  historically — and  seem  rightly — proper 
to  be  heard  by  jury  and  others  of  which  are  not.    Finding  the  amount 
of  compensation  is  another  term  for  assessing  damages,  and  this  al- 
ways has  been  a  recognized  function  of  a  jury.    The  determination  of 
whether  there  are  instances  of  exception  to  the  general  necessity  for 
condemnation  in  this  case,  and  the  exclusion  of  such  fractions  of  the 
line,  if  there  are  any,  from  the  general  condemnation,  require  a  flexi- 
bility of  judgment  and  an  adjustment  of  alternatives  not  peculiarly 
within  the  function  of  a  jury  as  that  function  is  fixed  either  by  theory 
or  by  precedent.    They  approximate  at  least  as  closely,  and  perhaps 
more  nearly,  the  customary  powers  of  a  court  of  equity.    Considering 
the  general — ^and  so  far  as  we  know  the  invariable — ^practice  (where 
not  controlled  by  specific  statute)  that  these  precedent  questions  should 
be  determined  by  the  court  separately  from  the  assessment  of  damages 
and  observing  the  lack  of  any  authoritative  decision  to  the  contrary 
in  the  federal  courts,  we  conclude  that  whatever  trial  is  to  be  had 
concerning  these  specific  locations  should  be — as  it  was  on  the  trial 
under  review — ^to  the  court  and  not  to  the  jury. 

The  subject  of  compensation  for  the  use  of  the  rights  now  condemn- 

B  So  far  as  the  first  part  of  the  judgment  form  in  section  7  intimates  th&i 
the  question  of  necessity  went  to  the  jury,  it  is  not  sufficient  to  oyerbalaoce 
the  inference  from  the  remainder  of  the  statute. 

e  Perhaps  this  fact  led  the  reporter  to  state  in  the  syllabus  (p.  499)  that 
the  only  trial  by  jury  required  in  such  a  condemnation  as  there  involved  was 
upon  the  question  of  damages,  although  the  opinion  does  not  consider  the 
subject  of  a  trial  of  the  issue  of  necessity.  The  Fourth  Circuit  Court  of  Ap- 
peals, after  a  historical  review,  and  in  applying  the  constitutional  right  to 
jury  trial,  goes  no  further  than  to  find  the  right  to  a  jury  to  determine  dam- 
tiges  or  compensation.    Beatty  y.  U.  S.,  203  Fed.  620,  624-626,  122  C.  C.  A.  16. 


Digitized  by  VjOOQIC 


B.  I.  DU  PONT  DB  NEMOUB8  A  CO.  V.  SlilTH  377 

cd  and  during  the  interval  since  the  contract  expired  and  the  injunction 
was  issued  is  not  overlooked ;  but  it  is  not  distinctly  presented  by  this 
record.    We  assume  that  it  may  hereafter  arise  in  some  form. 

The  proceedings  upon  the  trial  may  be  said  to  have  been  generally 
in  accordance  with  the  conclusions  we  have  expressed;  but  it  was 
otherwise  in  some  vital  particulars,  and  the  finding  of  the  court,  the 
verdict  of  the  jury  and  the  judgment  entered  thereon  must  be  set  aside, 
and  the  case  remanded  for  new  trial  upon  the  question  of  amount  of 
compensation,  and  for  such  further  hearing  and  decision  upon  the 
question  of  the  forbidden  interference  in  specific  places  as  we  have 
indicated  may  be  open. 

KNAPPEN,  Circuit  Judge.  I  concur,  but  with  the  qualification 
that  I  am  not  to  be  understood  as  recognizing  that  the  telegraph  com- 
pany, after  recovery  in  the  condemnation  proceeding  and  payment  of 
compensation,  is  subject  to  liability  of  being  ousted  by  the  railroad 
company  irom  the  right  of  way,  in  whole  or  in  part 


(249  Ted.  406) 

B.  I.  DU  PONT  DB  NEMOURS  &  CO.  v.  SMITH.* 

(Gircalt  Ckmrt  of  Appeals,  Fourth  Oircult.    January  15,  1918.) 

No.  1585. 

1.  ExcEPTioNB,  Bnx  OF  ^=»43(1) — ^TniE  fob  Pbesbntation  and  Allowance. 

A  bill  of  exceptions  may  be  allowed  by  consent  after  the  thne  fixed  by 
order  or  rule  of  the  District  Court,  and  after  the  expiration  of  the  term 
at  which  the  case  was  decided. 

2.  Exceptions,  Bill  of  ^s»43(1) — Failxtbx  to  Present  Within  Time  Given— 

Waives. 

On  the  entry  of  Judgment  for  the  plaintiff,  the  court  made  an  order 
allowing  defendant  30  days  in  which  to  present  a  bill  of  exceptions ;  there 
being  no  standing  rule  on  the  subject  The  bill  was  not  presented  until 
after  the  30  days,  and  after  the  term  of  court  had  expired,  when  it  was 
signed  by  the  Judge;  plaintiff  making  no  objection,  but  signing  a  stipu- 
lation as  to  what  eAiould  constitute  the  record  in  the  appelate  court 
TOie  writ  of  error  was  signed  on  the  same  day.  Held  that,  under  such 
facts,  the  wilt  of  error  would  not  be  dismissed  on  the  ground  that  the 
bill  was  not  signed  within  the  time  fixed  by  the  order. 

3.  Appeal  and  Ebbob  ^=»780(1)— -Gbounds  fob  Dismissal — Inadvebtencb  of 

Counsel. 

The  extreme  penalty  of  dismissal  of  a  cause  by  an  appellate  court 
without  a  hearing  on  the  merits  should  not  be  imposed  upon  a  litigant  be- 
cause of  the  inadvertence  of  his  counsel,  except  in  cases  of  flagrant  neg- 
lect, or  where  the  court  is  compelled  by  statute  or  clearly  established 
practice  to  do  so. 

Prltchard,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond;    Edmund  Waddill,  Jr.,  Judge. 

Action  at  law  by  Leslie  C.  Smith,  an  infant,  by  M.  H.  Smith,  his 
next  friend,  against  E.  I.  Du  Pont  de  Nemours  &  Co.  Judgment  for 
plaintiff,  and  defendant  brings  error.  On  motion  to  dismiss  writ  of 
error.    Denied. 

^=:>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Kej-Numbered  Digests  ft  Indexes 
•Rehearing  denied  July  29,  1918. 
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L.  O.  Wendenburg,  of  Richmond,  Va.,  for  the  motion. 
J.  Gordon  Bohannan;  of  Petersburg,  Va.  (Plummer  &  Bohannan^ 
of  Petersburg,  Va.,  on  the  briefs),  opposed. 
Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.     This  is  a  motion  to  dismiss  a  writ  of 
error  on  the  ground  that  the  bill  of  exceptions  was  not  presented  and 
signed  within  the  time  fixed  by  the  order  of  the  District  Court-    Judg- 
ment was  entered  against  the  defendant  on  the  3d  of  August,  1917. 
In  the  absence  of  a  fixed  rule  on  the  subject,  the  District  Judge  made 
an  order  allowing  the  defendant  30  days  thereafter  in  which  to  present 
his  bill  of  exceptions.     On  the  27th  of  August  defendant's  attorney 
wrote  to  the  plaintiff's  attorney,  inclosing  a  proposed  order  for  an  ex- 
tension of  10  days  after  the  adjournment  of  the  term  of  the  court- 
Having  received  no  answer,  on  September  3d  he  wrote  another  letter, 
requesting  that  consent  be  indorsed  on  the  proposed  order.    No  reply 
was  made  to  either  of  these  letters;    the  plaintiff's  attorney  in  his 
affidavit  saying  that  the  letters  were  not  received,  and  defendant's  at- 
torney saying  that  he  inferred  from  the  failure  to  respond  that  the 
plaintiff's  attorney  had  consented  to  the  enlargement  of  the  time. 
After  the  term  had  ended,  on  the  2d  of  October,  1917,  the  bill  of  ex- 
ceptions was  presented  to  the  District  Judge  and  signed  by  him  in 
the  presence  of  counsel  for  the  plaintiff.     At  the  same  time  counsel 
for  plaintiff  signed  a  stipulation  as  to  what  should  constitute  the  record 
for  the  Circuit  Court  of  Appeals.    The  writ  of  error  was  signed  on 
the  same  day. 

[1]  When  the  time  within  which  an  act  necessary  to  bring  a  cause 
to  this  court  by  writ  of  error  or  appeal  is  fixed  by  statute,  this  court 
has  no  power  to  relieve  against  the  failure  to  comply  with  the  statute, 
and  the  District  Court  has  no  power  to  take  any  steps  looking  to  the 
perfection  of  an  appeal  or  writ  of  error  after  it  has  lost  jurisdiction. 
Hence,  if  the  writ  of  error  had  not  been  granted  in  this  case  within 
six  months,  this  court  would  be  obliged  to  dismiss  it.    Old  Nick  Wil- 
liams Co.  V.  United  States,  215  U.  S:  541,  30  Sup.  Ct.  221,  54  L.  Ed. 
318.    It  is  settled  beyond  question,  however,  that  a  bill  of  exceptions 
may  be  allowed  by  consent  after  the  time  fixed  by  order  or  rule  of  the 
District  Court  and  after  the  expiration  of  the  term  at  which  the  case 
was  decided.    Waldron  v.  Waldron,  156  U.  S.  361,  15  Sup.  Ct.  383, 
39  L.  Ed.  453;    Jennings  v.  Philadelphia,  etc.,  Co.,  218  U.  S.  255,. 
31  Sup.  Ct.  1,  54  L.  Ed.  1031.    It  follows  from  this  holding  that  the 
District  Court  does  not  completely  lose  its  jurisdiction  after  the  ex- 
piration of  the  term,  for,  if  it  did,  consent  would  not  avail.    The 
case  first  cited  lays  down  the  rule  that  if  the  bill  of  exceptions  be  al- 
lowed after  the  time  fixed,  either  by  consent  or  by  an  order  of  the 
court,  and  after  the  expiration  of  the  term,  it  will  be  sufficient  unless 
the  point  was  expressly  saved  by  objection  made  at  the  time  to  the 
allowance. 

[2]  In  this  case,  after  the  expiration  of  30  days  fixed  by  the  order, 
and  after  the  expiration  of  the  term,  the  bill  of  exceptions  was  allowed 
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by  the  I>istrict  Court,  and  it  does  not  appear  in  the  record  that  any 
objection  was  made  by  counsel  for  defendant  in  error  to  the  allowance. 
Unless,  therefore,  the  case  of  Waldron  v.  Waldron,  supra,  has  been 
overruled,  the  defendant  in  error  cannot  avail  himself  of  the  failure 
of  the  counsel  for  the  plaintiffs  in  error  to  have  the  bill  of  exceptions 
signed  within  30  days  and  before  the  expiration  of  the  term.  The 
authority  of  the  Waldron  Case  to  this  effect  was  expressly  recognized 
in  Old  Nick  Williams  Co.  v.  United  States,  215  U.  S.  541,  30  Sup.  Ct. 
221,  54  L.  Ed.  318.  fThese  cases  are  not  overruled,  either  expressly 
or  impliedly,  by  Jennings  v.  Philadelphia,  etc.,  Co.,  supra.  There  the 
appeal  had  been  allowed  and  perfected.  The  Supreme  Court  of  the 
EHstrict  of  Columbia  had  thus  lost  control  and  jurisdiction  of  the 
case  by  its  removal  to  the  Supreme  Court  of  the  United  States.  That 
the  case  is  thus  distinguished  from  Waldron  v.  Waldron,  supra,  and 
the  case  now  before  us,  is  obvious  from  this  lan^age  of  the  court : 

*Tlie  proceeding  was  coram  non  judice.  The  appellee  was  not  in  court,  or 
before  a  court.  Tlie  judge  and  the  court  had  lost  all  power  over  the  cause, 
the  parties,  and  the  record." 

Under  these  circumstances  the  court  held  that  the  failure  of  the 
appellee  to  object  to  the  allowance  of  the  bill  of  exceptions  could  not 
avail  the  appellant,  evidently  for  the  reason  that  the  cause  was  no 
longer  in  the  lower  court.    The  court  says : 

**So  ^aye  a  matter  as  the  allowance  of  a  bill  of  exceptions  after  the  close 
of  the  term  and  after  the  court  had  lost  all  judicial  power  over  the  record 
should  not  rest  upon  a  mere  implication  from  silence.  There  should  be  ex- 
press consent,  or  conduct  which  should  equitably  estop  the  opposite  party 
from  denying  that  he  had  consented." 

We  think  it  clear,  therefore,  that  the  Supreme  Court  of  the  United 
States  did  not  intend,  in  Jennings  v.  Philadelphia,  etc.,  Co.,  supra, 
to  overrule,  without  mentioning,  the  important  case  of  Waldron  v. 
Waldron,  supra.  The  distinction  is  that  in  the  latter  case,  as  in  this 
case,  the  District  Court  had  not  lost  its  control  of  the  case  by  the 
perfection  of  the  writ  of  error  or  appeal,  while  in  the  Jennings  Case 
the  Supreme  Court  of  the  District  of  Columbia  had  lost  its  control  by 
the  allowance  and  perfection  of  the  appeal  to  the  Supreme  Court. 

The  evidence  of  consent  to  the  allowance  of  the  bill  of  exceptions 
and  waiver  of  the  time  is  very  strong.  The  record  does  not  show 
that  any  objection  was  made. .  The  signing  of  the  stipulation  by  coun- 
sel for  plaintiff  as  to  what  should  constitute  the  record,  without  the 
reservation  of  any  technical  rights,  goes  far  to  show  waiver  of  all 
irregularities  that  were  not  jurisdictional.  The  case  is  thus  even 
stronger  against  the  defendant  in  error  than  was  the  case  of  Waldron 
V.  Waldron,  supra. 

[3]  We  have  the  strong  conviction  that  the  extreme  penalty  of  dis- 
missal of  a  cause  without  a  hearing  on  the  merits  should  not  be  impos- 
ed upon  a  litigant  for  the  inadvertence  of  his  counsel,  except  in  flagrant 
cases  of  neglect,  or  where  the  court  is  compelled  by  statute  or  clearly 
established  practice  to  do  so.  In  such  cases  orderly  procedure  may  be 
well  maintained  by  the  infliction  of  the  penalty  of  costs  on  the  de- 
faulting party  or  Ws  attorney. 
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In  our  opinion,  therefore,  the  motion  to  dismiss  should  be  denied, 
but  upon  the  condition  that  the  counsel  for  the  plaintiff  in  error  p^ 
the  sum  of  $50  for  costs  of  this  motion  as  a  penalty  for  his  inad- 
vertence. 

Motion  denied. 

PRITCHARD,  Circuit  Judge  (dissenting).  I  regret  exceedingly  that 
I  cannot  concur  in  the  action  of  the  majority  of  tfie  court  in  refusing 
to  grant  the  motion  to  dismiss  the  writ  of  error  in  this  case.  The 
judgment  complained  of  was  rendered  by  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia  in  this  cause  on 
the  3d  day  of  August,  1917,  at  the  April  term,  1917,  of  the  court, 
which  term  of  court  expired  on  the  29th  day  of  September,  1917, 
when  an  order  was  entered  adjourning  and  ending  this  term  of  the 
court;  that  on  the  1st  day  of  October,  1917,  a  new  term,  known  as 
the  October  term,  1917,  of  that  court,  began;  that  on  the  3d  day  of 
August,  1917,  the  day  on  which  the  judgment  complained  of  was  en- 
tered the  court  entered  an  order  as  follows : 

"Memorandum.  During  the  progress  of  the  trial  of  the  above-styled  case  the 
defendant  by  Its  attorney  noted  sundry  exceptions  to  the  rulings,  action,  and 
Judgment  of  the  court,  and  leave  Is  given  It  to  file  its  Mils  of  etxceptlons 
within  30  days  from  this  date." 

While  it  appears  that  the  lower  court  had  no  standing  rule,  never- 
theless this  order  was  tantamount  to  a  rule  of  the  court  as  respects 
this  case.  The  plaintiff  in  error  not  only  failed  to  file  or  have  the 
judge  of  the  lower  court  sign  the  bills  of  exceptions,  or  any  of  them, 
within  the  time  prescribed  by  the  order,  but  also  failed  to  do  this  at 
any  time  during  the  April  term  of  the  court.  However,  on  the  2d 
day  of  October,  1917,  this  being  the  second  day  of  the  October  term, 
the  defendant  below  filed,  and  the  District  Court  signed  for  the  first 
time,  each  and  all  of  said  bills  of  exceptions  without  the  consent  of 
the  plaintiff  below.  As  we  have  stated,  it  appears  that  there  was  no 
rule  or  practice  of  the  court  below  under  which  bills  of  exceptions 
could  have  been  signed  at  the  October  term,  unless  further  time  had 
been  granted  during  the  April  term ;  and  it  further  appears  that  no 
order  was  entered  at  the  April  term  of  the  court  enlarging  the  time 
within  which  bills  of  exceptions  might  be  filed.  I  find  nothing  in  the 
record  to  justify  the  contention  that  these  bills  of  exceptions  were 
signed  by  consent.  The  term  of  court  having  expired,  without  the 
time  having  been  extended  within  which  to  file  bills  of  exceptions,  the 
court  had  no  authority  to  permit  the  bills  of  exceptions  to  be  filed. 

In  the  case  of  Reliable  Incubator  &  Brooder  Co.  v.  Stahl,  102  Fed. 
590,  42  C.  C.  A.  522,  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  in  a  per  curiam  opinion,  among  other  things,  said : 

"  ♦  ♦  ♦  The  document  sought  to  be  brought  up  Is  not  mentioned  In  the 
bill  of  exceptions,  was  In  no  way  made  a  part  of  the  record,  and,  If  contained 
In  the  transcript,  could  be  of  no  more  significance  upon  the  motion  to  strike 
out  the  bin  of  exceptions  than  when  satisfactorily  proved  by  affidavit  There 
can  be  no  doubt  that  the  paper  was  sent  by  counsel  for  the  defendant  In 
error  to  the  clerk  of  the  court,  and  It  was  perhaps  placed  on  file;  but  the 
assertion  that  It  was  filed  by  plaintiff's  attorney  on  July  13th,  besides  being 
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an  erident  mistake,  Is  not  clearly  consistent  with  the  statement  in  one  of 
the  affidavits  *that  the  court  then  and  there  signed  the  bill  of  exceptions,  with- 
out objection  being  made  or  exceptions  taken.*    On  the  entire  showing,  it  is 
evident  tliat  the  attorneys  for  the  defendant  in  error,  at  the  time  the  bill 
was  filed,  and  possibly  until  they  came  to  examine  the  printed  transcript,  be- 
lieved tbat  there  had  been  a  regular  extension  of  time  for  the  signing  and 
filing  of  tbe  bilL    It  is  certain  that  on  July  3d  they  learned  of  the  extension 
ordered  tliree  days  before,  and  not  unnaturally  they  may  have  assumed  that 
that  order  was  made  within  the  time  of  a  previous  extension  which  had  been 
duly  ordered.    Their  mistake  in  that  respect,  however,  did  not  alter  the  fact 
that  during  the  term  at  which  the  Judgment  was  rendered  no  order  was  en- 
tered allowing  time  beycmd  the  term  for  signing  and  tiling  the  bill,  and  did 
not  place  the  plaintiff  in  error  in  a  worse  position  than  If  the  specltic  ob- 
jection to  the  signing  of  the  bill  had  been  Interposed  at  the  time  of  signing. 
There  is  no  proof  which  tends  even  remotely  to  show  a  purpose  to  waive  the 
objection,  or  to  consent  to  the  signing  of  the  bill  out  of  proi)er  time.    When, 
during  tbe  term  at  which  a  judgment  Is  rendered.  It  Is  proposed  to  allow  time 
beyond  the  term  for  the  filing  of  a  bill  of  exceptions,  It  Is  well  that  a  notation 
of  tbe  fact  be  made  upon  the  docket  of  the  court,  or  by  an  entry  upon  the 
order  book;    but  when,  after  the  term,  the  bill  is  presented  for  signature,  it 
should  contain  an  explicit  statement  of  the  extension,  such  as  to  demonstrate 
that  both  the  signing  and  the  filing  are  within  the  time  allowed,  or,  If  a 
waiver  of  the  time  Is  to  be  asserted,  a  distinct  statement  of  the  fact  of  consent 
by  counsel  or  party  present  at  the  time  of  signing,  or,  what  would  be  still 
better,  a  written  agreement  Indorsed  upon  or  attached  to  the  bill  showing 
that  consent     Under  no  ordinary  clrciunstances,  If  at  all,  will  affidavits  be 
received  to  show  such  consent — certainly  not  when  the  fact  Is  disputed,  as  it 
\s  bere.    Indeed,  it  is  not  clear  that  consent  after  the  expiration  of  the  term  Is 
available.    In  Waldron  v.  Waldron,  156  U.  S.  361,  378,  15  Sup.  Ct  387,  30  L. 
Ed.  457,  It  is  said,  *The  signing  of  the  bill  of  exceptions  after  the  expiration 
of  tbe  term  at  which  the  judgment  was  rendered  was  lawful,  If  done  by 
consent  of  parties,  given  during  that  term.*     It  may  be,  however,  that  the 
cases  cited  do  not  go  that  far.    Hunnicutt  v.  Peyton,  102  U.  S.  333,  26  L.  Ed. 
113;     Davis  v.   Patrtck.   122  U.   S.   138,   7   Sup.  Ct   1102,  30  L.   Ed.   1000. 
♦    •     •    The  suggestion  that,  by  the  order  giving  time  for  the  preparation 
and  filing  of  the  transcript  of  the  record  In  this  court,  the  Circuit  Court  re- 
tained jurisdiction  of  the  case  for  the  purpose  of  signing  the  bill  of  exceptions, 
Is  manifestly  untenable.    The  motion  to  strike  out  Is  sustained.*' 

In  Preble  v.  Bates  (C.  C.)  40  Fed.  746,  the  court  said: 

**  ♦  ♦  ♦  I  conceive  the  rule  to  be  this:  That  a  bill  of  exceptions  must  be 
signed  at  the  term  in  which  judgment  was  rendered.  This  rule  Is  subject  to 
certain  exceptions,  dependent  upon  special  circumstances,  which,  however,  it  Is 
not  necessary  to  consider  In  this  case.    ♦    ♦    ♦ »» 

Also  in  the  case  of  Reader  v.  Haggin,  160  Fed.  909,  88  C.  C.  A.  91, 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  said : 

"  ♦  ♦  ♦  This  court  has  repeatedly  held  that  after  the  expiration  of  the 
term  at  which  the  cause  was  tried,  unless  the  court  reserves  control  over  the 
case  by  rule  or  order.  It  Is  too  late  to  allow  a  blU  of  exceptions.    ♦    ♦    ♦ »» 

In  the  case  of  United  States  v.  Jones,  149  U.  S.  262,  13  Sup.  Ct. 
840,  37  L<.  Ed.  726,  the  bills  of  exceptions  were  signed  after  the  final 
adjournment  of  the  court  for  the  term  at  which  the  judgment  was 
rendered.  In  discussing  this  phase  of  the  question  the  Chief  Justice 
said: 

"  ♦  •  •  No  order  was  entered  extending  the  time  for  Its  presentation, 
nor  was  there  any  consent  of  parties  thereto,  nor  any  standing  rule  of 
court  which  authorized  such  approval.    The  bUl  of  exceptions  was,  therefore, 
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ImproTidently  allowed.  Muller  v.  Ehlers,  91  U.  S.  249  [23  L.  Ed.  3191 ;  Jones 
V.  Grover  &  Baker  Sewing  Machine  Co.,  131  U.  S.  Appx.  d  [24  Lu  Eki.  925] ; 
Michigan  Insurance  Bank  v.  Eldred,  143  U.  S.  293  [12  Sup.  Ct.  450,  36  L. 
Ed.  162].  As  the  errors  assigned  arise  upon  the  bill  of  exceptions,  we  are 
compelled  to  affirm  the  judgment ;  and  It  Is  so  ordered." 

Oxford  &  Coast  Line  R.  Co.  v.  Union  Bank  of  Richmond,  Va.,  153 
Fed.  723,  82  C.  C.  A.  609,  is  very  much  in  point  In  that  case  this 
court  said: 

"  ♦    ♦    ♦    In  the  absence  of  a  rule  to  the  contrary,  a  party  against  whom 
there  Is  a  judgment  In  an  action  at  law  Is  entitled  to  prepare  and  file  a  bill 
of  exceptions  during  the  term  at  which  the  case  was  tried  relating  to  ques- 
tions reserved  at  the  trial.    However,  in  the  district  In  which  this  case  was 
tried  there  Is  a  rule  of  court  which  only  allows  20  days  In  which  to  prepare 
and  file  a  bill  of  exceptions.    Notwithstanding  this  rule,  the  court  had  the 
power  to  extend  the  time  in  which  to  prepare  and  file  a  bill  of  exceptions,  pro- 
vided it  did  so  within  the  20  days;    but,  once  the  court  permitted  the  20 
days  to  expire,  then  it  no  longer  had  the  power  to  extend  the  time,  and  the 
case  would  stand  Just  as  though  the  term  had  expired.    This  court,  in  the 
case  of  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  448,  20  C.  C.  A.  507, 
In  commenting  on  the  practice  as  to  bills  of  exceptions,  among  other  things, 
said:   *It  is  now  a  rule  of  practice  universally  followed  in  the  courts  of  the 
United  States  that  an  exception  to  the  ruling  of  a  trial  judge  cannot  be  con- 
sidered in  the  appellate  court,  unless  it  was  duly  noted  during  the  trial,  and 
preserved  In  a  bill  of  exceptions,  which  was  presented  to  and  allowed  by  the 
court  at  the  term  during  which  the  trial  was  had,  or  within  a  time  provided 
for  by  an  order  entered  during  such  term,  or  where  it  has  been   allowed 
under  the  standing  rules  of  the  court,  or  with  the  consent  of  the  parties, 
or  under  such  circumstances  as  clearly  show  that  it  was  the  intention  of  the 
court  to,  and  that  it  did,  retain  by  special  order  the  control  of  the  matter, 
for  the  purpose  oX  examining,   allowing,   and   signing   the  blU   of   excep- 
tions.' ,  •    ♦    ♦ " 

Mr.  Justice  Blatchford,  in  the  case  of  Chateaugay  Ore  &  Iron  Co., 
Petitioner,  128  U.  S.  552,  9  Sup.  Ct.  152,  32  L.  Ed.  508,  in  comment- 
ing on  the  rules  of  the  Circuit  Court  for  the  Southern  District  of 
New  York  relative  to  the  time  allowed  for  the  presentment,  allowance, 
and  signing  of  bill  of  exceptions,  said : 

"  ♦  ♦  ♦  And  if  the  party  omit  to  make  a  bill  within  the  time  above  lim- 
ited, unless  the  same  shall  be  enlarged  as  aforesaid,  he  shall  be  deemed  to 
have  waived  his  right  thereto." 

The  neglect  of  counsel  for  plaintiff  in  error  cannot  be  said  to  be 
excusable,  in  view  of  the  facts  as  they  appear  in  the  records.  It  should 
be  borne  in  mind  that  counsel  for  plaintiff  in  error  lived  in  Peters- 
burg, within  40  minutes*  ride  of  the  office  of  the  clerk  of  the  District 
Court ;  but  he  failed  to  appear  before  the  court  below  for  the  purpose 
of  filing  his  bills  of  exceptions  within  the  30  days'  time  granted  him 
in  the  court's  order  of  August  3d.  He  simply  contented  himself  by 
writing  counsel  for  defendant  in  error,  asking  consent  for  a  further 
extension  of  time,  and  admits  that  he  never  received  any  reply  to 
these  letters.  Failing  to  hear  from  counsel  for  defendant  in  error, 
it  was  the  duty  of  counsel  for  plaintiff  in  error  to  see  counsel  for 
defendant  in  error,  who  lived  in  Richmond,  in  person ;  but  this  he 
failed  to  do.  If  he  had  done  so,  no  doubt  opposing  counsel  would  at 
that  time  have  agreed  to  a  further  extension  of  time. 
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The  rules  as  respect  the  preparation  of  a  case  to  be  brought  here 
on  writ  of  error  are  plain  and  explicit — ^having  been  interpreted  by 
almost  every  Circuit  Court  of  Appeals,  as  well  as  the  Supreme  Court, 
and  it  must  be  assumed  that  counsel  are  fully  cognizant  of  their  re- 
quirements. A  failure  to  observe  the  same  in  a  case  like  this  can 
only  tend  to  confusion  and  must  ultimately  lead  to  a  demoralization 
of  the  procedure  of  this  court.  Mr.  Justice  Story,  in  his  work  on 
Equity  Pleading  (section  544),  in  commenting  on  the  necessity  of 
adhering  strictly  to  the  prescribed  forms  of  procedure,  says : 

"The  want  of  due  form  constitutes  a  just  objection  to  the  proceedings  In 
erery  court  of  justice,  for  to  reject  aU  form  would  be  destructive  of  the 
law  as  a  science,  and  would  Introduce  great  uncertainty  and  perplexity  In 
the  administration  of  justice.  Every  Irregularity  of  this  sort  Is  fraught  with 
IncoDYenience,  and  generally  tends  to  delays  and  doubts.  And  It  has  been 
well  remarked  that  Infinite  mischief  has  been  produced  by  the  faclUty  of 
courts  of  justice  In  overlooking  errors  of  form.  It  encourages  carelessness 
and  places  Ignorance  too  much  on  a  footing  with  knowledge  amongst  those 
who  practice  the  drawing  of  pleadings." 

In  the  case  of  Oxford  &  Coast  Line  R.  Co.  v.  Union  Bank  of  Rich- 
mond, Va.,  supra,  this  court  also  said : 

**  *  *  ♦  While  It  is  not  the  policy  of  the  court  to  dismiss  writs  of  error 
and  cases  on  appeal  on  account  of  slight  technicalities,  at  the  same  time  the 
rules  of  this  court,  as  well  as  the  rules  of  the  Circuit  Court,  are  plain  and 
easUy  understood.  In  this  Instance  the  provision  of  the  statute  relating  to 
the  question  at  Issue  is  mandatory  and  must  be  enforced.  It  Is  Incumbent 
upon  attorneys  who  practice  In  the  federal  courts  to  observe  and  strictly 
follow  the  rules  of  practice  and  procedure  In  preparing  and  presenting  bills 
of  exceptions.  In  the  case  of  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  298, 
12  Sup.  Ct.  452,  36  L.  Ed.  162,  the  court,  among  other  things,  said:  *The  duty 
of  seasonably  drawing  up  and  tendering  a  bill  of  exceptions,  stating  dis- 
tinctly the  rulings  complained  of  and  the  exceptions  taken  to  them,  belongs  to 
the  excepting  party,  and  not  to  the  court.  The  trial  court  has  only  to  con- 
sider whether  the  bill  tendered  by  the  party  Is  In  due  time.  In  legal  form, 
and  conformable  to  the  truth;  and  the  duty  of  the  court  of  error  is  limited 
to  determining  the  validity  of  exceptions  duly  tendered  and  allowed.*  it  Is 
essential  to  the  orderly  procedure  of  the  courts  that  attorneys  should  comply 
with  the  rules  relating  to  the  same ;  otherwise.  It  would  be  useless  to  promul- 
late  rules  for  the  guidance  of  those  who  may  seek  to  review  the  action  of 
the  lower  court." 

Therefore,  it  appearing  that  the  bills  of  exceptions  were  not  filed 
within  the  time  granted  by  the  court,  and  it  further  appearing  that 
the  time  was  not  extended  by  consent,  it  follows  that  this  court  should 
have  granted  the  motion  to  dismiss  the  writ  of  error. 

In  view  of  the  court's  refusal  to  dismiss  the  writ  of  error,  I  con- 
fess that  I  cannot  understand  why  counsel  for  defendant  in  error 
should  be  required  to  pay  the  sum  of  $50  as  a  penalty,  inasmuch  as  the 
court  has  found  that  counsel  is  only  guilty  of  excusable  neglect. 

For  the  reasons  stated,  I  think  the  court  should  have  granted  the 
motion  to  dismiss. 
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(249  Fed.  410) 

In  re  PHCENIX  HARDWARE  CO. 

LONG  et  aL  v.  CHRISTY. 

(Clrcnit  Coxat  of  Appeals,  Ninth  Circuit    March  5,  19ia    Eehearins  D^iied 

May  13,  1918.) 

No.  SOIL 

1.  Corporations  «=»89(1) — Stockholders — Liability. 

Where  corporate  stock  was  issued  without  subscription,  the  stockholders 
are  liable  to  assessment,  just  as  if  they  had  been  subscribers. 

2.  Corporations  ^=»228 — Unpaid  Subscriptions — Liability. 

A  corporation's  unpaid  subscriptions  are  a  trust  fund  for  the  benefit  of 
the  general  creditors  of  the  corporation,  and  may  be  reached  on  the 
insolvency  of  the  corporation. 

3.  Corporations   «=»232(1)— Stockholders — ^Liabiuty. 

Organizers  of  a  corporation,  who  delivered  to  it  a  stock  of  goods  and 
in  exchange  received  the  capital  stock  of  the  corporation,  are,  tbe  Faioe 
of  the  stock  of  goods  being  very  much  less  than  the  par  valne  of  the 
capital  stock,  liable  to  general  corporate  creditors  for  the  difference, 
though  the  transaction  as  between  th^nselves  and  the  corporation  oooJd 
not  be  questioned. 

4.  Corporations  ^s»268(5) — Petition  to  Assess  Stock. 

Where  tlie  petition  of  the  trustee  of  a  bankrupt  corporation,  seeking  to 
assess  the  outstanding  capital  stock  on  the  theory  that  it  had  not  been 
fully  paid  in,  alleged  that  the  holders  were  subscribers,  and  the  proof 
showed  that  the  stock  was  issued  without  subscription,  the  variance  was 
immaterial ;  the  liability  of  the  stockholders  being  the  same  in  each  case. 

5.  Limitation  of  Actions  «=>66(4)— Running  of  Statute— Balances  Due 

ON  Unpaid  Capital  Stock. 

Balances  due  upon  unpaid  capital  stock  of  a  corporation  do  not  become 
payable,  so  as  to  start  the  running  of  limitation,  until  there  has  been  a 
call  or  assessment 

6.  Corporations  ^=s»246 — Stockholders — Llabiuty. 

The  liability  of  a  subscriber  for  the  capital  stock  of  a  corporatioD  is 
several,  and  not  Joint. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;   William  H.  Sawtelle,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Phoenix  Hardware  Company, 
a  corporation.  Petition  by  Charles  B.  Christy,  as  trustee  in  bank- 
ruptcy, against  J.  B.  Long  and  others,  to  assess  the  outstanding  capital 
stock  of  the  bankrupt  corporation.  A  decree  of  the  referee  levying 
an  assessment  was  affirmed  on  review  to  the  District  Court,  and  the 
defendants,  stockholders,  appeal.     Modified  and  affirmed. 

This  is  a  proceeding  Instituted  in  the  bankruptcy  court  to  assess  the  out- 
standing capital  stock  of  the  bankrupt  corporation,  the  Phcenix  Hardware 
Company,  for  the  purpose  of  raising  funds  \*ith  which  to  pay  the  creditors  of 
the  bankrupt  concern.  The  Phoenix  Hardware  Company  was  incorporated 
March  19,  1907>  with  a  capital  of  ^50,000,  consisting  of  500  shares,  at  a  par 
value  of  $100  each.  The  board  of  directors  was  to  consist  of  three  stockhold- 
ers, to  be  elected  annually ;  the  following  named  persons  being  designated  in 
the  articles  to  serve  as  directors  until  their  successors  were  elected,  to  wit: 
J.  B.  Long,  J.  W.  Long,  and  M.  West  On  the  same  day  that  the  articles  of 
incorporation  were  executed,  the  board  of  directors  held  a  meeting,  at  which 
J.  B.  Long  was  elected  president,  J.  W.  Long  secretary,  and  W.  J.  Kingsbury 

^s»Foc  oth«r  cases  see  smmo  topic  A  KET-NUMBER  in  all  Key-Numbered  Digesti  A  Iod€X« 
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statutory  agent  Subsequent  to  this  time  there  were  never  any  meetings  held, 
either  of  the  stodOiolders  or  of  the  directors,  of  which  minutes  were  kept  or 
recorded.  In  fact,  no  other  board  of  directors  was  ever  elected  than  that 
named  in  the  articles  of  incorporation. 

Immediately  prior  to  the  organization  of  this  company,  a  few  days  perhaps, 
J.  B.  Long  and  M.  West  purchased  a  stock  of  goods  from  the  Arizona  Hard- 
ware &  Vehicle  Company,  an  Insolvent  concern,  for  the  sum  of  $9,950,  or  near 
tliat  figure,  the  Invoice  value  of  which  was  about  $20,000.  This  stock  was 
turned  over  to  the  Phoenix  Hardware  CJompany  in  consideration  of  the  entire 
capital  stock  of  the  company,  and  the  stock  was  issued  as  follows,  as  shown 
by  tbe  stock  books: 

To  M.  West 250  shares. 

J.    B.   Long 130      " 

J.  W.  Long 80      •• 

Margaret  M.  Long 40      ** 

The  referee  finds  that  the  subscribers  to  the  capital  stock  paid  $10,000  for 
the  entire  capital  stock  of  the  company,  that  by  agreement  the  amounts  paid 
on  the  subscriptions  by  each  of  the  subscribers  were  credited  thereon,  and  the 
balance  unpaid  of  the  par  value  of  the  stock  was  in  effect  credited  by  dis- 
count, and  that  the  stock  account  between  the  bankrupt  corporation  and  the 
subscribers  was  balanced.  In  pursuance  of  his  findings,  the  referee  levied  an 
assessment  upon  the  capital  stock  of  the  company  of  33  per  cent  allowing 
credits  to  the  subscribers  in  amounts  equal  to  the  proportion  of  $10,000  each 
had  paid  and  was  credited  with  on  the  stock  books,  and  entered  a  several  or- 
der against  each  of  the  stockholders  requiring  payment  of  the  sum  found 
due  upon  the  assessment.  Upon  review  to  the  District  Court,  the  orders  and 
decrees  of  the  referee  were  affirmed  in  all  particulars,  except  that  the 
stockholders  were  rendered  jointly  and  severally  liable  for  the  several  amounts 
found  due  under  the  assessment.  The  stockholders  have  prosecuted  an  appeal 
to  this  court 

W.  J.  Kingsbury,  of  Tempe,  Ariz.,  and  Joseph  S.  Jenckes  and 
Struckmeyer  &  Jenckes,  all  of  Phoenix,  Ariz.  (Metson,  Drew  &  Mac- 
Kenzie  and  E.  H.  Ryan,  all  of  San  Francisco,  Cal.,  of  counsel),  for 
appellants. 

J.  C.  Forest,  of  Phoenix,  Ariz.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[1]  Appellants  insist  that  there  were  no  subscriptions  to  the  capital 
stock  of  the  Phoenix  Hardware  Company,  and  that  the  entire  capital 
stock  having  been  exchanged  for  the  stock  of  merchandise,  it  was 
not  liable  to  assessment  for  payment  of  the  debts  of  the  corporation. 

As  to  the  subscriptions,  it  is  probably  true  that  there  were  none 
such  made  in  name,  but  there  is  no  doubt  that  the  stock  was  issued 
to  the  parties  named  and  they  became  the  holders  thereof.  As  such 
holders,  they  would  become  equally  liable  for  the  payment  of  calls 
upon  the  stock  as  if  they  were  originally  subscribers  thereto.  A 
subscriber  agrees  to  take  and  pay  for  the  shares  as  calls  are  made, 
and  a  holder  is  liable  for  the  calls  until  the  stock  is  fully  paid.  So 
the  objection  that  the  holders  of  the  stock  were  not  subscribers, 
or  even  that  the  stock  was  never  subscribed,  is  without  merit.  The 
stock  was  issued,  and  the  liability  arises  in  either  event. 

[2,3]  It  is  urged  that  at  common  law  corporation  creditors  can- 
not  hold  stockholders  liable  on  stock  issued  for  property.  Whatever 
161  O.O.A.— 25 
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it  may  be,  we  need  not  discuss  nor  determine  the  rule  at  common  law 
in  this  regard.  A  doctrine  has  been  established  in  the  United  States 
which  is  altogether  sufficient  for  resolving  the  present  controversy. 
We  refer  to  what  has  been  termed  the  **trust"  doctrine  as  applied 
to  impaid  subscriptions  on  the  capital  stock  of  a  corporation.  The 
Supreme  Court,  in  Sawyer  v.  Hoag,  17  Wall.  610,  620  (21  L.  Ed. 
731),  says: 

"Though  it  be  a  doctrine  of  modem  date,  we  think  it  now  w^l  eetabUahed 
that  the  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions.  Is 
a  trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation.  And 
when  we  consider  the  rapid  development  of  corporations  as  Instrumentalities 
of  the  commercial  and  business  world  in  the  last  few  years,  with  the  corre- 
sponding necesisity  of  adapting  legal  principles  to  the  new  and  varying,  exi- 
gencies of  this  business,  it  is  no  solid  objection  to  such  a  principle  tliat  it  is 
modern,  for  the  occasion  for  it  could  not  sooner  have  arisen." 

So  in  Sanger  v.  Upton,  Assignee,  91  U.  S.  56,  60  (23  L.  Ed.  220), 
the  court  said : 

"The  capital  stock  of  an  incorporated  company  is  a  fund  set  apart  for  the 
payment  of  its  debts.  It  is  a  substitute  for  the  personal  liability  wMch 
subsists  in  private  copeutnerships.  ♦  ♦  ♦  It  is  publicly  pledged  to  those 
who  deal  with  the  corporation,  for  their  security.  Unpaid  stock  is  as  much 
a  part  of  this  pledge,  and  as  nuich  a  part  of  the  assets  of  the  company,  as 
the  cash  which  has  been  paid  in  upon  it.  Creditors  have  the  same  right  to  look 
to  it  as  to  anything  else,  and  the  same  right  to  insist  upon  its  payment  aa 
upon  the  payment  of  any  other  debt  due  to  the  company." 

The  doctrine  has  subsequently  been  reaffirmed  in  several  cases. 
County  of  Morgan  v.  Allen,  103  U.  S.  498,  26  L.  Ed.  498;  Scovill 
V.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968;  Hawkins  v.  Glenn,  131  U. 
S.  3l9,  9  Sup.  Ct.  739,  33  L.  Ed.  184;  Richardson's  Executor  v. 
Green,  133  U.  S.  30,  10  Sup.  Ct.  280,  33  L.  Ed.  516;  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct.  585,  36  L.  Ed.  363. 

Some  limitation  has  been  impressed  upon  the  doctrine  by  later  ad- 
judications, and,  as  now  interpreted,  it  relates  to  the  capital  stock 
or  assets  of  a  corporation  that  has  either  suspended  its  business  or 
has  become  insolvent,  and  whose  assets  have  been  placed  in  a  court 
of  equity,  or  other  proper  tribunal,  and  are  in  the  course  of  admin- 
istration for  final  settlement  and  distribution.  4  Thompson  on  Cor- 
porations (2d  Ed.)  §  3431;  Hollins  v.  Brierfield  Coal  &  Iron  Co., 
150  U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed.  1113. 

In  Scovill  v.  Thayer,  supra,  it  was  held,  among  other  things,  that 
a  contract  of  a  corporation  with  its  stoclcholders  that  they  should 
never  be  called  upon  to  pay  any  other  assessment  than  that  paid  at 
the  outset,  while  good  as  between  the  corporation  and  the  stock- 
holders, was  a  fraud  in  law  upon  creditors,  which  could  be  set  aside 
whenever  their  rights  intervened  and  their  claims  were  unsatisfied. 

Clark  v.  Bever,  139  U.  S.  96,  11  Sup.  Ct.  468,  35  L.  Ed.  88,  is 
relied  upon  as  supporting  appellants'  position.  This  case,  along: 
with  Fogg  V.  Blair,  139  U.  S.  118,  11  Sup.  Ct.  476,  35  L.  Ed.  104, 
and  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  35  L.  Ed.  227, 
is  referred  to  in  Camden  v.  Stuart,  supra,  and  the  court  says  of 
them  that  they  were  not  intended  to  overrule  or  qualify  in  any  way 
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the  wholesome  principle  adopted  by  the  court  in  the  earlier  cases, 
and  that  they  were  only  intended  to  draw  a  line  beyond  which  the 
court  was  unwilling  to  go  in  fixing  liability  upon  those  who  had  pur- 
chased stock  of  a  corporation,  or  had  taken  it  in  good  faith  in  satis- 
faction of  their  demands. 

Now,  to  apply  the  principle  thus  ascertained  in  the  present  case: 
The  stock  of  merchandise  of  an  insolvent  concern  was  purchased  by 
J.  B,  Long  and  M.  West  for  ^,950.    Immediately  the  Phoenix  Hard- 
ware   Company  was  incorporated,  with  a  capital  stock  of  $50,000, 
and  the  merchandise  stock  was  turned  into  the  company,  in  exchange 
for  the  whole  of  its  capital  stock.    A  board  of  directors  was  named 
in  the  articles  of  the  corporation,  and  nothing  else  was  done,  except 
that  it  is  shown  that  the  articles  were  filed  with  the  county  recorder 
and   the  territorial  auditor.     The  stock  was  issued,  one  half  to  M. 
West  and  the  other  half  distributed  among  J.  B.  Long  and  his  family. 
While  the  agreement  to  exchange  $50,000  of  capital  stock  for  a  stock 
of   merchandise  purchased  for  less  than  $10,000  would  be  binding 
as  between  the  company  and  the  stockholders,  such  an  arrangement 
cannot  always  stand  the  test  when  the  creditors  are  to  be  considered, 
and  especially  when  the  corporation  has  been  overtaken  by  insolvency 
and  bankruptcy.     The  creditors,  when  extending  credit  to  the  com- 
pany had  a  right  to  believe  that  the  concern  l;iad  a  bona  fide  capi- 
talization of  $50,000.     With  such  a  capitalization,  it  had  the  air  of 
a  big  business  concern,  calculated  to  attract  large  credit.    J.  B.  Long 
an^  M.  West  might  have  started  business  with  the  stock  of  merchan- 
dise when  they  purchased  it.     In  that  event,  they  would  have  been 
personally  liable  to  their  business  creditors.     By  a  promotion  of  the 
incorporation  of  the  hardware  company,  and  a  turning  of  the  business 
over  to  it,  which  was  really  all  they  did,  they  shifted  that  liability 
to  the  company,  and  relieved  themselves. 

Now,  if  it  were  designed  that  the  company  should  start  with  a  busi- 
ness capital  equal  only  to  the  value  of  the  stock  of  merchandise,  it 
would  have  been  fair  to  prospective  creditors  so  to  represent  by  capi- 
talizing the  company  at  that  amount.  Such  a  course  of  transaction 
could  not  have  been  characterized  as  a  false  representation  to  creditors. 
What  these  parties  did,  though  in  promoting  the  project,  was  to  cap- 
italize the  concern  at  more  than  five  times  the  value  of  the  stock  of 
merchandise,  and  then  to  accept  the  stock  in  payment  thereof.  Thus 
they  constructed,  apparently,  a  very  substantial  and  reliable  business 
entity,  and  so  represented  it  to  the  business  world.  Yet  they  attempt 
to  escape  all  stock  liability  by  saying  that  they  took  the  stock  over  as 
fully  paid  up  in  exchange  for  the  stock  of  merchandise.  Such  a  proj- 
ect or  scheme  is  a  fraud  at  law  upon  the  prospective  creditors  of  the 
corporation,  and  when  the  corporation  is  found  to  be  insolvent  the 
stockholders  cannot  be  heard  to  say  that  their  stock  has  been  fully 
paid  up.  The  unpaid  stock  must  be  regarded  as  a  trust  fund  for  the 
benefit  of  the  creditors  until  they  are  themselves  fully  paid.  The 
referee  was  right  in  allowing  the  value  of  merchandise  as  payment 
on  the  capital  stock,  but  beyond  that  the  stock  was  liable  to  assessment. 
Nor  do  the  cases  of  Coit  v.  Gold  Amalgamating  Co.,  119  U.  S.  343,  7 
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Sup.  Ct.  231,  30  L.  Ed.  420,  and  Bank  of  Ft.  Madison  v.  Alden,  129 
U.  S.  372,  9  Sup.  Ct.  332,  32  L.  Ed.  725,  help  the  appellants.  In  the 
former,  property  of  the  estimated  value  of  $137,000  was  put  into  the 
company  in  payment  of  $100,000  par  value  of  stock.  The  court  said 
in  that  case : 

'*If  it  were  proved  that  actual  fraud  was  committed  in  the  payment  of  tlie 
stock,  and  that  the  complainant  had  given  credit  to  the  company  from  a  be- 
lief that  its  stock  was  fully  paid,  there  would,  undoubtedly,  be  substantial 
ground  for  the  relief  asked.  But  where  the  charter  authorizes  capital  stoi^  to 
be  paid  in  property,  and  the  shareholders  honestly  and  in  good  faith  put  in 
property  instead  of  money  in  payment  of  their  subscriptions,  third  parties 
liave  no  ground  of  complaint" 

In  the  latter  case  it  was  simply  held  that  a  stockholder  in  an  insolv- 
ent corporation,  who  has  paid  his  stock  subscription  in  full  by  a  trans- 
fer of  a  tract  of  land,  in  good  faith  and  at  an  agreed  value,  for  the  use 
of  the  company's  business,  is  not  liable  in  equity  to  a  creditor  of  the 
corporation,  who  had  knowledge  of  and  assented  to  the  transaction 
at  the  time  when  it  took  place,  solely  on  the  ground  that  the  land 
tumeil  out  to  be  less  valuable  than  was  agreed  upon. 

Emphasis  is  laid  by  appellants  upon  the  declaration  by  these  authori- 
ties that  actual  fraud  must  be  shown.  It  must  be  observed  that  the 
cases  lay  stress  upon  the  good  faith  of  the  transaction  as  well.  In  the 
present  case,  the  very  project  devised  bears  the  impress  of  actual 
fraud,  and  is  so  flagrant  as  to  dispel  all  idea  of  good  faith.  The  sug- 
gestion that  the  capital  stock  was  of  no  value  at  the  time  is  without 
force.  It  constituted  the  measure  of  the  capitalization  of  the  com- 
pany, and  this  is  really  what  was  important  from  the  standpoint  of 
persons  who  were  asked  to  extend  credit  to  the  company. 

[4]  These  considerations  also  dispose  of  the  error  assigned  to  the 
court's  ruling  in  overruling  the  demurrer  to  the  petition.  If  there  was 
any  irregularity  relating  to  the  petition,  it  was  that  there  was  a  variance 
between  the  proofs  and  the  allegation.  The  petition  alleges  a  subscrip- 
tion. The  proofs  show  that  the  stock  was  issued  without  the  formality 
of  a  subscription.  The  stockholders  were  rendered  liable  in  either 
event,  so  the  variance  was  immaterial. 

[5]  The  next  assignment  of  error  relates  to  the  statute  of  limita- 
tions. Balances  due  upon  unpaid  capital  stock  do  not  become  due 
and  payable  until  there  has  been  a  call  or  assessment.  The  call  in  the 
present  case  was  made  by  the  referee  in  bankruptcy  well  within  the 
period  of  the  Arizona  statute  of  limitations,  and  hence  the  statute  has 
not  run.  This  conclusion  is  so  well  within  the  case  of  Scovill  v.  Thay- 
er, supra,  which  was  concerning  a  bankruptcy  matter,  that  it  is  un- 
necessary to  discuss  the  question  further  than  to  cite  the  case. 

The  point  made  that  the  trustee  had  not  collected  the  outstanding 
bills  receivable  is  without  merit.  He  made  reasonable  eflfort  to  collect 
them,  and  was  unable  to  do  so,  except  in  slight  measure. 

[6]  An  objection  is  made  to  the  decree  that  it  is  joint  and  several 
against  all  the  stockholders.  The  order  and  decree  of  the  referee  in 
bankruptcy  was  several  only,  and  the  District  Court  by  its  decree  ren- 
dered the  liability  joint  and  several  against  all.  In  this  the  court  was 
in  error.    "The  liability  of  a  subscriber  for  the  capital  stock  of  a  corn- 
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pany  is  several,  and  not  Joint."  Hatch  v.  Dana,  101  U.  S.  205,  210, 
25  L.  Ed.  885.  See,  also,  Converse  v.  Hamilton,  224  U.  S.  243,  32 
Sup.  Ct.  415,  56  L.  Ed.  749,  Ann.  Cas.  1913D,  1292,  and  10  Cyc.  679. 
The  decree  of  the  District  Court  will  be  modified  to  conform  to  this 
holding^ ;  otherwise  it  will  be  affirmed,  with  costs  in  this  court  to  ap- 
pellants. 


(2^  Fed.  415) 

FAT  V.  HILIi  et  al. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit     February  23,  1918.) 

No.  4869. 

1-  Equitt  «=»220,  362— Tbiai.  «=»11(3) — BiLi^»— Grounds  fob  Demubbeb— 
Ai>EQnATB  Remedy  at  Law. 

Under  equity  rule  22  (198  Fed.  xxlv,  116  O.  O.  A.  xxlv),  the  fact  that 
tbere  Is  a  complete  and  adequate  remedy  at  law  Is  no  ground  for  de- 
murrer or  motion  to  dismiss  a  blU,  but  the  proper  procedure  Is  to  move  to 
transfer  It  to  the  law  side. 

2.  Tkeai.  «=>11(3)— Transfer— Waives. 

Failure  to  move  to  transfer  a  bill  to  the  law  side  on  the  ground  that 
there  Is  a  complete  and  adequate  remedy  at  law,  and  proceeding  to  a 
bearing,  Is  a  waiver  of  the  objection. 

3.  Appeal  and  Error  ^=s>1046(1) — Failure  to  Transfer  Eqttitt  Case— Harm- 

I.E8S  Error. 

Where  a  bUl  to  cancel  a  contract  of  a  sale,  on  which  the  buyer  had 
already  begim  an  action,  at  least  stated  an  equitable  defense,  It  was  Im* 
material  that  the  bill  was  not  transferred  from  the  equity  side,  for,  had 
it  been  transferred  and  treated  as  an  answer  to  the  action  at  law,  it 
would  have  been  disposed  of  by  the  court  sitting  as  a  chancellor  before 
the  trial  of  the  action  at  law  to  the  jury. 

4.  Tbiax  ^=»4 — ^Equitable  Defense — Disposition. 

Where  an  equitable  defense  Is  Interposed  In  an  action  at  law,  It  will 
have  to  be  disposed  of  by  the  court  sitting  as  a  chancellor  before  the 
trial  of  the  action  at  law  to  the  jury. 
6b  Cancelijition  of  Instruments  ^=»32 — ^Jurisdiction  of  Equitt. 

A  blU  seeking  to  cancel  a  contract  of  sale  on  the  ground  that  it  was 
obtained  by  fraud  and  deception,  and  that  the  minds  of  the  parties  had 
never  met,  states  a  case  for  equitable  relief. 

6.  Appeal  and  Error  «=»1009(1,  4) — Review — Equity  Cases — Findings  of 

Fact. 

In  an  equity  case,  findings  of  f&ct  of  the  trial  judge,  who  heard  the 
testimony,  are  entitled  to  high  consideration,  and  unless  clearly  against 
the  weight  of  the  evidence,  or  Induced  by  mistaken  view  of  the  law,  will 
not  be  disturbed  by  the  appellate  court 

7.  Sales  €=»45 — Fraud— What  Constitutes. 

As  misrepresentations  may  be  as  well  by  artifices  to  mislead  or  con- 
cealment as  by  positive  assertions,  an  Individual,  who  for  speculative  pur- 
poses attempted  to  buy  linseed  oil  for  future  delivery  over  a  long  period 
of  time,  must  be  deemed  guilty  of  fraud,  warranting  cancellation  of 
the  contract,  where  he  was  Insolvent  and  transacted  his  business  under  a 
purported  corporate  name.  Indicating  a  capital  and  commercial  rating. 

8.  Sales  ^=»36 — Meeting  of  Minds. 

Where  through  telegraphic  correspondence  an  Individual  acting  under  a 
purported  corporate  name  bought  linseed  oil  In  large  quantities  for  fu- 
ture delivery,  and  the  seller,  though  diligent  in  making  Inquiry,  acted 
under  the  mistaken  belief  that  the  buyer  was  a  corporation  of  resources, 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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there  was  no  meeting  of  the  minds,  and  the  seller,  having  been  diligent, 
was  entitled  to  rescind  the  contract 

9.  EQumr  €;s»13 — Grounds — Hardship. 

When  hardship  amounting  to  injustice  would  be  Inflicted  on  a  party 
by  holding  him  to  his  apparent  bargain,  it  is  within  the  Jurisdiction  of 
equity  to  relieve  him. 

10.  Sales  ^=»418(4)— Breach — Damages. 

A  purchaser  of  linseed  oil  for  future  delivery  cannot,  the  seller  havlns; 
canceled  the  contract,  recover  damages  in  an  action  at  law,  where  at  the 
time  of  the  cancellation  the  market  price  of  the  oil  was  less  than  the 
contract  price. 

11.  Equity  «=»39(1) — Jurisdiction — Scope. 

A  court  of  equity,  having  obtained  jurisdiction  of  a  suit  wherein  can- 
cellation of  contract  of  sale  was  sought,  will  retain  the  jurisdiction  to 
dispose  of  all  controversies  between  the  parties  arising  out  of  the  trans- 
action. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri;   David  P.  Dyer,  Judge. 

Bill  by  Hugh  Hill  and  Eugene  Taylor,  doing  business  as  Edward 
Hill's  Son  &  Co.,  against  William  Fay.  From  a  decree  for  ccwnplain- 
ants,  defendant  appeals.    Affirmed. 

This  18  an  appeal  from  a  decree  declaring  two  contracts  between  the  parties 
to  this  action  void,  and  enjoining  the  prosecution  of  an  action  at  law  based 
upon  these  contracts.    The  facts,  briefly  stated,  are  that  the  appellant  was  a 
civil  engineer,  residing  in  the  city  of  St  Louis,  without  any  commercial 
rating,  and  without  any  means,  except  a  homestead,  which  was  subject  to  a 
mortgage  for  nearly  its  full  value;   that  in  May,  1910,  one  Eberson,  a  mana- 
facturer  of  paints,  decided  to  enter  the  business  of  manufacturing  linoletun, 
using  a  pigment,  which  he  supposed  would  enable  him  to  manufacture  it 
successfully.     He  adopted  the  name  of  "Western  Linoleum  Manufacturing 
Company,"  intending  to  incorporate  it  thereafter,  but  which  was  never  done. 
Appellant,  a  civil  engineer,  was  to  superintend  the  erection  of  the  plant,  for 
which  he  was  to  receive  10  per  cent,  of  the  total  cost  as  compensation.    He 
was  not  to  receive  any  salary,  nor  any  of  the  profits  made  in  the  operation 
of  the  plant,  when  operated.    The  plant  was  never  erected;    Eberson  aban- 
doning the  enterprise.    The  appellant  rented  an  office,  placing  on  it  a  sign, 
bearing  the  name  suggested  by  Eberson,  "Western  Ldnoleum  Manufacturing 
Company."    During  the  months  of  May,  June,  and  August,  1910,  he  purchased 
some  Unseed  oil,  to  be  paid  for  in  cash  upon  delivery,  all  of  which,  exc^t 
one  carload,  was  purchased  and  paid  for  by  Eberson.    In  September,  1910, 
Eberson  had  given  up  the  idea  of  building  a  linoleum  plant,  as  he  found  tbe 
pigment  which  he  had  invented  was  not  a  success.    No  contracts  for  tbe  pur- 
chase of  linseed  oil  were  made  thereafter  by  appellant,  except  those  in  con- 
troversy.   The  Western  Linoleum  Manufacturing  Company  kept  no  bank  ac- 
count, its  name  was  not  listed  in  the  telephone  or  city  directories,  and  with 
the  exception  of  one  carload  the  purchases,  as  hereinbefore  stated,  were 
bought  for  and  sold  to  Eberson,  who  borrowed  the  money  to  pay  for  the  oil 
as  it  arrived.    On  November  30, 1910,  he  sent  a  telegram  to  appellee,  a  concern 
of  means,  in  the  oil  business  In  the  city  of  New  York,  asking  for  a  quotation 
of  prices  on  150,000  gallons  of  linseed  oil,  equal  monthly  deliveries  to  be  made 
from  April  to  August,  inclusive,  f.  o.  b.  cars  New  York,  or  other  Atlantic 
ports ;  also  St.  Louis.    Upon  receipt  of  this  telegram  the  appellees  called  np 
Mr.  La  Forge,  of  the  American  Linoleum  Manufacturing  Cbmpany,  of  wbldi 
he  was  secretary  and  therefore  acquainted  with  the  linoleum  trade  of  the 
country,  for  the  purpose  of  inquiring  about  the  standing  of  the  Western  Lino- 
leum Manufacturing  Company.    Mr.  La  Forge  informed  them  that  he  under- 
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stood  tiiat  this  was  a  plant  which  had  been  taken  over  by  Cook  a  short  time 
WL&.  Cook  was  the  owner  of  the  Trenton  Oil  Cloth  &  Linoleum  Manuf  actur- 
tn;  Company,  a  very  wealthy  concern  engaged  in  manufacturing  linoleum. 
AJt  the  same  time  they  put  in  an  inquiry  for  a  report  on  the  Western  Com- 
•pany  with  Dun's  Commercial  Agency.  An  effort  was  made  by  the  appellees 
to  ascertain  from  the  Trenton  Company  about  appellant's  company,  but  it 
could  not  be  reached.  Thereupon  on  the  same  day  appellees  sent  to  the 
Western  Linoleum  Manufacturing  Company  the  following  telegram:  **Eighty- 
foor  and  one-half  cents  delivered  St.  Louis  less  one  per  cent,  seaboard  weii^hts 
to  govern,  subject  to  prompt  wire  reply."  On  the  same  day  it  confirmed  this 
telegram  by  letter.  On  the  next  day  the  appellees  received  a  telegram  from 
appellant,  signed  "Western  Linoleum  Mfg.  Co.,"  accepting  their  offer.  On  De- 
cember 2d  appellees  wrote  to  the  Western  Linoleum  Manufacturing  Company, 
acknowledging  receipt  of  the  telegram  accepting  their  offer,  and  wrote  as 
follows:  *'We  haven't  had  the  pleasure  of  doing  any  business  with  you  in  the 
past,  and  as  this  is  comparatively  a  large  order,  will  you  kindly  furnish  us 
with  references?  As  to  our  ability  to  carry  out  the  contract,  we  refer  you  to 
(naming  a  number  of  large  and  responsible  firms  dealing  in  oil]."  On  the 
same  day  appellees  received  another  telegram  from  the  Western  Linoleum 
Manufacturing  Company  asking  for  quotations  on  125,000  additional  gallons  of 
linseed  oil  to  be  delivered  between  April  and  August  in  equal  quantities  month- 
ly. On  December  3d,  appellees  wired,  quoting  the  same  price  for  this  last  in- 
quiry as  for  the  previous  order.  The  appellant  wired  back  that  the  price  was 
too  high,  and  to  wire  if  they  can  do  better.  On  December  5th,  appellees  wired 
offering  the  oil  "at  79^  seaboard."  This  was  accepted  by  appellant  on  the 
same  day.  On  that  day  the  purchasing  agent  of  the  Trenton  Oil  Cloth  & 
Linoleum  Manufacturing  Company,  the  Cook  concern,  called  appellees  by 
telephone,  asking  about  the  Western  Linoleum  Manufacturing  Company. 
When  appellees  informed  them  that  they  understood  that  was  a  plant  which 
ttie  Trenton  Company  had  taken  over,  he  answered  that  that  was  not  so,  that 
tbey  only  heard  lately  of  such  a  company,  and  for  the  sake  of  their  records 
were  desirous  of  knowing  who  the  company  was. 

Appellees,  not  having  received  any  reply  from  the  plaintiff  to  their  letter 
asking  for  references,  wirfed  on  December  8,  1910,  the  Western  Linoleum 
Manufacturing  Company,  to  telegraph  when  it  answered  that  letter.  On  the 
same  day  they  received  a  reply,  signed  ^'Western  Linoleum  Manufacturing 
Company,"  saying,  "Letter  mailed  you  yesterday."  Between  December  5th 
and  December  8th  appellees  again  undertook  to  get  reports  from  the  Dun 
Ccxnmercial  Agency.  On  December  9,  1910,  appellees  received  the  letter 
wlilch  appellant  had  wired  them  as  having  been  mailed  by  it  on  December  7th, 
but  no  mention  was  made  of  any  references,  nor  did  it  ever  send  any  refer- 
ences. On  December  7th,  appellees  sent  another  telegram  of  inquiry  to  the 
Dun  Commercial  Agency,  at  St.  Louis,  and  on  December  8th,  received  a  reply 
to  this  telegram,  and  also  a  report  by  mail.  The  report  by  mail  was  as  fol- 
lows: "Dec.  6,  1910.  Efforts  to  locate  the  Western  Linoleum  Mfg.  Co. 
have  not  been  successful.  Inquiry  at  1416  Chemical  Building,  which  is  the 
office  of  Wm.  Fay,  who  for  many  years  has  been  consulting  engineer,  it  Is 
learned  that  he  occasionally  uses  the  above  style.  Various  calls  were 
made  at  his  ofQce,  but  were  not  successful  in  interviewing  him.  Inquiry  in 
various  other  quarters  elicits  no  information  in  regard  to  a  business  under 
this  name  in  St.  Louis  or  elsewhera  The  name  does  not  appear  in  the  city 
or  telephone  directories,  and  several  of  those  who  have  known  Mr.  Fay  for 
years  know  nothing  in  regard  to  his  connection  with  the  linoleum  business." 
The  report  by  telegraph  was  as  follows:  "Apparently  nominal  style  adopted 
by  William  Fay,  a  dvil  engineer,  who  made  advantageous  purchase  of  consid- 
erable linseed  and  apparently  trying  to  negotiate  arrangements  to  work  it  into 
linoleum.  Unable  to  meet  him,  no  answer  to  requests  for  statement  No  finan- 
cial responsibility  traced  to  him,  not  known  to  principal  linoleum  jobbers.'* 
Upon  receipt  of  these  reports  appellees  sent  appellant  the  following  telegram: 
••Not  hearing  from  you  and  in  view  of  reports  we  get  from  agencies  and  St 
Louis  imrties  must  consider  sale  made  to  you  canceled."  The  total  amount 
involved  in  these  two  contracts  was  about  $225,000. 
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Appellant  instituted  suit  against  the  appellees  for  breach  of  contract  on  the 
law  side  of  the  District  Court,  whereupon  the  appellees  filed  their  bill  on  the 
equity  side  of  the  court,  praying  for  the  cancellation  of  the  contracts,  as 
having  been  obtained  by  fraud  and  misrepresentation,  and  to  enjoin  tlie  pros- 
ecution of  the  action  at  law.  Upon  the  hearing,  the  princiiml  witnesses  testi- 
fied orally.  The  court  rendered  a  decree  in  favor  of  appellees,  canceling  the 
contracts,  and  enjoining  the  appellant  from  prosecuting  any  action  at  law  or 
in  equity,  based  upon  these  contracts.  The  court  found  that  "the  contract  had 
been  obtained  fraudulently,  and  further  found  that  on  the  day  the  plaintiffs 
[appellees]  repudiated  the  contracts,  the  price  of  linseed  oil  had  fallen,  and 
was  worth  less  by  five  or  six  cents  per  gallon  than  when  the  price  was  agreed 
on,  and  that,  instead  of  being  damaged  by  the  repudiation,  the  defendant  [ap- 
pellant] was  benefited,  in  that  he  could  have  bought  the  oil  for  a  nin<^  less 
price,  if  in  good  faith  he  was  seeking  to  buy  oil  at  alL"  From  tliis  decree 
this  appeal  is  being  prosecuted. 

S.  T.  G.  Smith,  of  St.  Louis,  Mo.  (H.  L.  Dyer,  of  St.  Louis,  Mo.,  on 
the  brief),  for  appellant. 

Frank  H.  Sullivan,  of  St  Louis,  Mo.  (Jones,  Hooker,  Sullivan  & 
Angert,  of  St  Louis,  Mo.,  and  Frederick  T.  Hill,  of  New  York  City, 
on  the  brief),  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1, 1] 
It  is  insisted  on  behalf  of  appellant  that  the  court,  as  a  court  of  equity, 
was  without  jurisdiction,  as  there  was  a  complete  and  adequate  rem- 
edy at  law,  and  therefore  his  plea  to  the  jurisdiction  should  have  been 
sustained.  As  the  action  was  commenced  after  February  1,  1913, 
when  the  new  equity  rules  were  in  force,  the  fact  that  the  plaintiff  had 
a  complete  and  adequate  remedy  at  law  is  no  longer  grotmd  for  de- 
murrer or  motion  to  dismiss.  The  proper  procedure  is  to  move  to 
transfer  it  to  the  law  side.  Equity  Rule  22  (198  Fed.  xxiv,  115  C. 
C.  A.  xxiv).  Failing  to  make  such  a  motion,  and  proceeding  to  a  hear- 
ing, was  a  waiver. 

[3-5]  But,  aside  from  this,  if  there  had  been  a  transfer  to  the  law 
side  of  the  court,  and  the  hill  treated  as  an  answer  to  the  action  at  law, 
if  it  stated  an  equitable  defense,  it  would  have  had  to  be  disposed  of  by 
the  court,  sitting  as  a  chancellor,  before  the  trial  of  the  action  at  law  to 
a  jury;  and  if  upon  such  a  hearing  the  equitable  defense  had  been 
sustained  there  would  be  nothing  left  to  try  to  a  jury.  This  ^ 
decided  by  this  court  in  Union  Pacific  R.  R.  v.  Syas,  246  Fed.  561, 
158  C.  C.  A.  531.  The  facts  alleged  in  the  complaint  make  it  clearly 
a  case  for  equitable  relief,  as  it  seeks  to  cancel  contracts  alleged  to 
have  been  obtained  by  fraud  and  deception,  and  that  the  minds  of  the 
parties  had  never  met.  Sharon  v.  Hill  (C.  C.)  20  Fed.  1 ;  Sharon  v. 
Hill  (C.  C.)  22  Fed.  28.  The  cancellation  of  the  contracts  would  pre- 
vent their  use  in  any  other  action  instituted  by  appellant  on  these 
contracts.  . 

[6]  Was  the  decree  right  upon  the  facts?  The  findings  of  the  tnal 
judge,  especially  as  most  of  the  testimony  was  taken  in  open  court, 
are  entitled  to  high  ccmsideration,  and  unless  clearly  against  the  weight 
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of  evidence,  or  induced  by  a  mistaken  view  of  the  law,  such  findings 
will  not  be  disturbed  by  the  appellate  court. 

[7,  8]  A  careful  reading  of  the  testimony  leads  to  the  conclusion 
that  the  representations  by  appellant  that  it  was  a  corporation,  and  by 
implication  at  least,  with  a  capital  and  commercial  rating,  was  such  a 
conceahnent  of  facts  as  amounts  to  a  fraud.  In  Smith  v.  Richards, 
13  Pet.  26,  36,  10  L.  Ed.  42,  the  rule  laid  down  in  Story's  Equity  Juris- 
prudence "was  followed: 

"'Where  the  party,  intentionaUy,  or  by  design,  misrepresents  a  material 
fact,  or  produces  a  false  impression,  in  order  to  mislead  another,  or  to  entrap 
or  cheat  him,  or  to  obtain  an  undue  advantage  of  him,  in  every  such  case, 
there  is  a  positive  fraud,  in  the  truest  sense  of  the  terms ;  there  is  an  evU  act, 
with  an  evil  intent;  dolum  malum,  ad  circumveniendum.  And  the  misrepre- 
sentation may  be  as  well  by  deeds  or  acts,  as  by  words ;  by  artifices  to  mis- 
lead, as  by  positive  assertions/  " 

The  court  then  proceeded: 

"And  even  if  the  party  innocently  misrepresents  a  fact,  by  mistake,  it  is 
equally  conclusive ;  for  it  operates  as  a  surprise  and  imposition  on  the  other  % 
party.     Or,  as  Lord  Thurlow  expresses  it,  in  NeviU  v.  Wilkinson,  *lt  misleads 
the  parties  contracting,  on  the  subject  of  the  contract.* " 

Even  if  there  was  no  fraudulent  intent  on  the  part  of  the  appel- 
lant, there  can  be  no  doubt  that  the  minds  of  the  parties  never  met, 
as,  when  the  appellees  made  the  contract,  they  were  under  the  im- 
pression that  appellant  was  a  corporation  engaged  in  the  manufac- 
ture of  linoleum,  with  a  capital  and  commercial  rating.    While  it  is  the 
general  rule  that  a  contract  may  be  made  by  correspondence  or  by 
telegraph  and  when  the  oflFer  is  made  by  the  seller  and  accepted  by 
vendee  it  is  a  valid  contract,  there  are  exceptions  to  this  rule.    When 
a  party  inquires  for  prices  and  misrepresents  his  financial  standing, 
either  expressly  or  by  suppressing  a  material  fact  which,  if  known  to 
the  vendor,  he  would  not  have  entered  into  the  contract,  in  such  a  case 
a  concealment  of  the  true  facts  is  a  fraud  on  the  vendor  which  en- 
tides  him  to  a  rescission,  provided  he  acts  promptly.     The  evidence 
in  this  case  sustains  beyond  question  the  finding  of  the  trial  judge 
that  there  was  a  material  misrepresentation  or  concealment  of  the 
truth  on  the  part  of  the  appellant  when  he  represented  himself  as 
the  Western  Linoleum  Manufacturing  Company.     Nor  can  there  be 
the  least  doubt  that  the  appellees  acted  under  this  misapprehension 
and  exercised  extraordinary  diligence  for  the  purpose  of  ascertain- 
ing the  commercial  standing  of  the  so-called  Western  Linoleum  Man- 
ufacturing Company,  and  upon  discovery  of  the  true  facts  promptly 
rescinded  the  contract. 

It  must  not  be  overlooked  that  these  contracts  of  sale  were  not  for 
immediate  delivery,  but  for  deliveries  to  be  made  at  future  times.  The 
contracts  were  made  in  November  and  December,  and  the  deliveries 
were  to  be  made  between  April  and  August,  in  equal  monthly  in- 
stallments. It  was  therefore  of  the  utmost  importance  to  the  ap- 
pellees that  the  vendee  should  be  a  responsible  party,  and  financially 
able  to  accept  and  pay  for  the  oil  when  delivered,  although  the  price 
might  have  declined  considerably  in  the  meantime.    As  stated  in  Ar- 
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kansas  Smelting  Co.  v.  Belden  Co.,  127  U.  S.  379,  388,  8  Sup.  Ct. 
1308,  1310  (32  L.  Ed.  246),  where  there  was  a  contract  for  future  de- 
liveries : 

"During  the  time  ttiat  must  elapse  between  the  delivery  of  the  ore,  and  the 
ascertainment  and  payment  of  the  price,  the  defendant  had  no  security  for  Its 
payment,  except  in  the  character  and  solvency  of  Billing  and  Eilers." 

Had  appellant  made  the  inquiry  for  the  price  of  oil  in  his  own 
name,  instead  of  in  the  name  of  a  supposed  corporation,  which  had 
no  existence,  there  can  be  no  doubt  that  appellees  would  never  have 
entered  into  these  contracts  in  the  absence  of  references  as  to  his  finan- 
cial standing.  Therefore  the  minds  of  the  parties  have  never  met 
A  case  directly  in  point  is  Fif  er  v.  Clearfield  &  Cambria  Coal  &  Coke 
Co.,  103  Md.  1,  62  Atl.  1122.  Other  authorities  in  point  are  Cundy  & 
Bevington  v.  Lindsay,  3  Appeal  Cases,  459,  47  L.  J.  Q.  B.  481,  38  L- 
T.  573,  6  Eng.  Rul.  Cases,  211,  decided  by  the  House  of  Lords ;  Boston 
Ice  Co.  V.  Potter,  123  Mass.  283,  25  Am.  Rep.  9;  Rodliff  v.  Dallinger, 
141  Mass.  1,  4  N.  E.  805,  55  Am.  Rep.  439. 

[9]  Another  ground  upon  which  relief  is  frequently  granted  by 
courts  of  equity  is  when  a  hardship  amounting  to  an  injustice  would 
be  inflicted  on  a  party  by  holding  him  to  his  apparent  bargain  and  it  is 
unreasonable  to  hold  him  to  it.  Paget  v.  Marshall,  28  Ch.  D.  255,  54 
L.  J.  Ch.  575,  51  L.  T.  351.  The  evidence  satisfies  beyond  question 
that  appellant  was  insolvent,  having  no  means  to  respond  to  losses 
which  appellees  may  sustain  if,  by  reason  of  a  fall  in  the  price  of  oil, 
he  refused  to  accept  the  oil  when  tendered,  and  that  he  entered  into 
these  contracts  solely  for  speculative  purposes^  with  neither  intention 
nor  ability  to  carry  them  out,  if  the  price  of  oil  should  decline,  when 
deliveries  wcwe  to  be  made,  but  to  take  the  profits  arising  from  the 
transaction,  if  the  price  of  oil  appreciated. 

[10, 11]  Another  ground  upon  which  the  decree  must  be  sustained 
is  the  finding  by  the  trial  judge,  warranted  by  the  proof,  that  the  price 
of  oil  had  declined  at  the  time  of  the  cancellation  of  the  contracts,  and 
appellant  could  sustain  no  damage  by  the  repudiation  of  the  contract 
by  appellees.  It  is  true  this  would  be  a  complete  defense  at  law,  but,  a 
court  of  equity  having  obtained  jurisdiction  by  reason  of  the  equitable 
allegations,  it  retains  it  for  all  purposes. 

The  decree  of  the  court  below  is  right,  and  is  affirmed. 

SANBORN,  Circuit  Judge,  dissents. 
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(249  F^d.  421) 

STOCKYARDS  NAT.  BANK  OF  ST.  PAUL,  MINN.,  v.  FIRST  NAT.  BANK 

OF  TOWNER,  N.  D. 

<Girciilt   Court  of  Appeals,  Eighth  Circuit     February  23>  1918.     Blearing 

Denied  May  29, 1918.) 

No.  4917. 

1.  PucDOES  ^=»25 — ^Lo88  or  Title. 

A  i)ledgee  of  promissory  notes,  residing  in  a  dty  other  than  that  where 
tbe  notes  are  payable,  does  not,  the  notes  being  payable  at  the  bank  of  the 
pledgor,  lose  title  by  sending  them  to  the  pledgor  for  collection,  where 
tlie  pledgor  received  them  for  that  purpose  only,  unless  they  are  assigned 
in  due  course,  for  value,  before  maturity,  and  without  notice  to  a  bona 
fide  purchaser. 

2.  BrLxs  AND  Notes  ^=»389 — Bona  Fide  Purchase  of  Pbopbbtt  or  Pledgor 

— Rights. 

Plaintiff,  which  had  received  notes  as  collateral  for  a  loan  made  to  a 
Imnk  at  a  distant  dty,  transmitted  the  notes,  which  bore  a  blank  in- 
dorsement on  the  back,  to  the  pledgor  bank  for  collection.  The  bills  re- 
ceivable register  of  the  pledgor  bank  showed  that  all  such  notes  had  been 
erased,  while  the  collection  r^Kister  showed  that  the  notes  were  held  by 
tbe  pledgor  bank  for  collection  for  plaintiff.  JSeldf  that  a  purchaser  of 
the  property  of  the  pledgor  bank,  not  being  a  bona  fide  purchaser  with- 
in the  law  merchant,  was  not  entitled  to  the  notes  as  against  plaintiff, 
for  due  diligence  would  have  disclosed  plaintilTs  ownership. 
S.  Evidence  «=:»354(2) — Bank  Registers. 

Where  a  pledgee  of  notes  delivered  them  to  the  pledgor  bank  for  col- 
lection, and  the  bank  transferred  its  assets  to  defendant,  who  collected 
the  same,  the  exclusion  of  the  bills  receivable  register  and  the  collection 
register  of  the  pledgor  bank,  in  an  action  by  the  pledgee  to  recover 
against  the  purchaser,  was  error. 
4.  Evidence  ^=»20(2) — Judicial  Notice. 

That  every  bank  keeps  bills  receivable  registers  and  collection  regis- 
ters is  so  well  known  that  courts  may  take  Judicial  notice  of  the  fact. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;  Thomas  C.  Munger,  Judge. 

Action  by  the  Stockyards  National  Bank  of  St.  Paul,  Minn.,  against 
the  First  National  Bai^  of  Towner,  N.  D.  There  was  a  judgment  for 
defendant,  and  plaintiif  brings  error.  Reversed,  with  directions  to 
grant  new  trial. 

George  A.  Bangs,  of  Grand  Forks,  N.  D.  (George  R.  Robbins,  of 
Grand  Forks,  N.  D.,  on  the  brief),  for  plaintiff  in  error. 

Edward  Engerud,  of  Fargo,  N.  D.  (Tracy  R.  Bangs,  of  Grand 
Forks,  N.  D.,  and  Engerud,  Divet,  Holt  &  Frame,  of  Fargo,  N.  D., 
on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

TRIEBER,  District  Judge.  For  convenience  we  shall  refer  to  the 
plaintiff  in  error  as  the  plaintiff,  and  the  defendant  in  error  as  the 
defendant,  as  they  appeared  in  the  court  below.  The  facts  are  prac- 
tically undisputed.  The  Farmers'  State  Bank  of  Towner,  N.  D.,  bor- 
rowed from  the  plaintiff  the  sum  of  $8,600,  and  to  secure  the  same 
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hypothecated  and  delivered  to  it  as  collateral  15  notes  of  its  cus- 
tomers, all  of  them  payable  at  the  Farmers'  State  Bank,  in  Towner, 
N.  D.  Shortly  before  these  notes  became  due,  the  plaintiff,  at  the 
request  of  the  Farmers'  State  Bank,  sent  these  notes  to  the  Farmers' 
State  Bank  for  collection  and  remittance,  and  when  collected  and 
remitted  to  be  credited  on  the  principal  note.  When  these  notes 
were  sent,  the  Farmers'  State  Bank  executed  its  receipt  therefor, 
which  reads  as  follows : 

**Reoeived  for  collection  from  Stockyards  National  Bank,  South  St.  Paul, 
Minn.,  the  following  Ust  of  notes,  held  as  coUateral  to  note  of  T.  J.  Cum- 
mings,  the  proceeds  of  which  are  to  be  remitted  to  said  Stockyards  National 
Bank,  and  indorsed  on  indebtedness  here." 

It  then  gives  a  list  of  the  15  notes  received  by  it  from  the  Stock- 
yards National  Bank.  Three  of  these  notes,  amounting  to  $912^5, 
were  collected  by  the  Farmers'  State  Bank  and  remitted  to  the  Stock- 
yards National  Bank  and  credited  on  the  note.  Each  of  these  notes 
had  been  indorsed  in  blank  by  the  Farmers'  State  Bank,  by  stamp- 
ing on  the  back : 

"Pay  to  the  order  of  ,  without  recourse.     [Signed]  Farmers'  State 

Bank  of  Towner,  by  T.  J.  Cummings,  Cashier." 

The  loan  to  the  Farmers'  State  Bank  was  evidenced  by  a  note  of  the 
cashier  of  that  bank,  but  it  is  conceded  by  all  parties  that  the  loan 
was  made  for  the  sole  use  of  the  Farmers'  State  Bank,  was  credited 
to  it  on  the  books  of  the  Stockyards  National  Bank,  and  drawn  out 
by  it  in  the  usual  course  of  business. 

On  November  9,  1915,  the  Farmers'  State  Bank,  in  pursuance  of  a 
proposition  in  writing  made  on  October  28,  1915,  by  the  defendant 
bank,  sold  its  loans  and  bills  receivable,  fixtures,  lease  on  the  building, 
and  good  will  to  it,  but  retained  all  other  property,  which  consisted 
of  some  real  estate  and  some  other  assets.    In  consideration  of  this 
sale  the  First  National  Bank  agreed  to  assume  the  payment  of  the 
Farmers'  State  Bank's  deposit  liabilities,  but  none  other.    The  agree- 
ment also  provided  that  the  loans  purchased  must  be  satisfactory  to 
the  First  National  Bank,  an  examination  of  them  to  be  made  by  at 
least  two  of  the  directors  of  the  First  National  Bank,  the  loans  to  be 
listed  and  scheduled,  and  the  accrued  interest  to  be  figured  on  all 
notes  on  which  interest  was  from  date,  unearned  interest  was  to  be 
discounted  where  it  had  been  paid  in  advance,  and  the  notes  to  be 
taken  at  their  present  worth.    The  agreement  further  provided  that, 
if  the  bills  receivable  accepted  by  the  First  National  Bank  are  in- 
sufficient to  pay  all  deposit  liabilities  assumed  and  list  of  them  to  be 
furnished,  the  Farmers'  State  Bank  was  to  pay  the  defendant,  in 
cash  or  acceptable  paper,  the  diflference,  which  was  found  to  amount 
to  $1,952.33,  which  was  paid  by  the  Farmers'   State  Bank  to  the 
First  National  Bank  by  draft  and  cash.     The  Farmers'  State  Bank 
also  obligated  itself  not  to  enter  into  the  banking  business  at  Towner, 
where  both  banks  were  located,  for  10  years,  and  that  its  bank  would 
be  liquidated  and  dissolved  as  a  corporation. 

The  12  notes  amounted  to  $7,564.60  after  the  credit  of  the  $91225, 
which  had  been  previously  collected  by  the  Farmers'  State  Bank  and 
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remitted  to  the  plaintiflf:  Nine  of  these  collateral  notes  were  past  due 
at  the  time  they  were  transferred  to  the  defendant;  three  of  them, 
amounting  to  the  sum  of  $1,499,  were  not  yet  due.  The  First  Nation- 
al Bank  collected  these  notes,  and  the  plaintiff  brought  this  action  to 
recover  the  balance  due  it  on  its  note ;  the  First  National  Bank  having 
collected  more  than  sufficient  from  these  collateral  notes  to  pay  it. 
There  was  a  trial  to  a  jury,  and  the  court  granted  a  peremptory  in- 
struction directing  a  verdict  for  defendant. 

When  the  examination  was  made  by  the  directors  of  the  First  Na- 
tional  Bank,  the  notes  in  controversy,  and  which  had  been  there- 
tofore  pledged  with  the  Stockyards   National   Bank,  were  claimed 
by  the  president  of  the  Farmers*  State  Bank  to  be  the  property  of 
that  bank.     These  were  the  only  notes,  so  far  as  appears  from  the 
evidence,  held  by  the  Farmers'  State  Bank  at  that  time,  which  bore 
the  indorsements  hereinbefore  set  out.     The  bills  receivable  book  of 
the  Farmers'  State  Bank,  which  was  offered  in  evidence  by  the  plain- 
tiff and  by  the  court  excluded,  showed  that  all  these  notes  in  contro- 
versy had  been  erased,  thus  showing  that  they  were  no  longer  the 
property   of  the   Farmers'   State   Bank.     The  collection   register   of 
the  Farmers'  State  Bank,  which  was  also  offered  in  evidence  by  the 
plaintiff  and  by  the  court  excluded,  showed  that  these  notes  were 
held  by  the  Farmers'  State  Bank  for  collection  for  the  plaintiff  bank. 
Counsel   for  defendant,  in  their  oral  argument,  concede  that  no 
claim  of  bona  fide  purchaser  under  the  law  merchant  is  made,  but 
it  based  its  claim  upon  an  estoppel  of  the  plaintiff  bank,  by  reason 
of  the   fact  that  it  had  intrusted  the  notes  to  the  Farmers'   State 
Bank  without  any  indicia  on  the  notes  that  they  were  its  property, 
or  that  they  were  sect  to  the  Farmers'  State  Bank  for  collection  only, 
and  upon  the  additional  ground  that,  the  plaintiff  having  parted  with 
the  possession  of  the  notes  to  the  pledgor,  it  lost  the  pledge,  so  far 
as  purchasers  from  the  pledgor  without  notice  are  concerned. 

[1-4]  In  our  opinion  the  court  erred  in  excluding  the  bills  receiv- 
able and  collection  registers  of  the  Farmers'  State  Bank,  when 
offered  in  evidence  by  the  plaintiff,  and  in  directing  a  verdict  for 
the  defendant.  The  pledgee  of  promissory  notes,  residing  in  a  city 
other  than  where  the  notes  are  payable,  the  notes  in  controversy  being 
payable  at  the  bank  of  the  pledgor,  does  not  lose  title  to  the  pledged 
notes  by  sending  them  to  the  pledgor  for  collection,  the  pledgor  re- 
ceiving them  for  that  purpose  only,  unless  they  are  assigned  for 
value,  before  maturity,  and  without  notice  to  a  bona  fide  purchas- 
er, in  due  course  of  business.  Clark  v.  Iselin,  21  Wall.  360,  368,  22 
L.  Ed.  568;  T.  M.  Radford  Gro.  Co.  v.  Powell,  228  Fed.  1,  142  C.  C. 
A.  457.  In  Commercial  National  Bank  v.  Canal  Bank,  239  U.  S.  520, 
36  Sup.  Ct.  194,  60  L.  Ed.  417,  Ann.  Cas.  1917E,  25,  it  was  held  that 
one  who  has  no  title  cannot  transfer  title,  unless  the  owner  has  given 
authority,  or  is  estopped;  nor  can  he,  in  the  absence  of  such  au- 
thority or  estoppel,  transfer  title  by  warehousing  the  goods  and  in- 
dorsing the  receipt,  although  such  receipts  are  negotiable  under  the 
Uniform  Warehouse  Act  of  Louisiana.  As  these  notes  were  undoubt- 
edly the  property  of  the  plaintiff,  the  debt  for  which  they  were  pledged 
being  then  unpaid,  and  it  had  given  no  authority  to  the  Farmers'  State 
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Bank  to  sell  them,  that  bank  could  not  by  an  unauthorized  sale  pass 
title  to  a  purchaser  who  is  not  a  bona  fide  purchaser  under  the  law 
merchant. 

Is  this  plaintiff,  by  intrusting  these  pledged  notes  to  the  Fanners' 
State  Bank  for  collection,  estopped  from  claiming  the  proceeds  of  the 
notes  collected  by  the  First  National  Bank,  there  being  no  claim  that 
the  law  merchant  applies?     In  our  opinion  it  is  not.     To  maintain 
the  contention  of  being  an  innocent  purchaser,  it  is  not  only  necessary 
to  show  that  the  notes  were  bought  without  notice,  but  also  without 
knowledge  of  facts  sufficient  to  put  it  on  inquiry  whether  the  notes 
were  in  fact  owned  by  the  Farmers'  State  Bank,  and  that  it  exer- 
cised reasonable  diligence  to  ascertain  that  fact,  when  from  the  facts 
brought  to  its  attention  there  was  reason  to  suspect  that  they  were 
not  the  property  of  the  vendor.     In  our  opinion  the  defendant  did 
not  exercise  the  diligence  required  by  law.     The  fact  that  each  of 
these  notes  bore  a  blank  indorsement  on  the  back,  which  is  only 
made  when  a  note  is  assigned,  while  none  of  the  other  notes  had 
such  an  indorsement,  would  naturally  arouse  in  the  mind  of  an  ex- 
perienced banker  some  suspicion,  and  it  is  then  his  duty  to  make 
inquiry  to  ascertain  the  cause  of  this  unusual  circumstance.     What 
would  have  been  more  natural  than  for  the  directors  of  the  defendant 
bank,  when  they  made  that  examination,  and  they  found  these  notes 
thus  indorsed  to  examine  the  bills  receivable  register  of  the  Farmers' 
State  Bank,  which  the  evidence  shows  was  kept  by  it,  and  therefrom 
ascertain  whether  they  belonged  to  the  Farmers'  State  Bank?    Had 
they  done  so,  they  would  have  learned  at  once  that  these  notes  were 
not  the  property  of  the  Farmers'  State  Bank,  but  that  they  had  been 
assigned  to  same  other  bank  or  person.     After  having  ascertained 
from  the  bills  receivable  register  that  these  notes  no  longer  appeared 
thereon,  the  next  step,  for  one  exercising  reasonable  diligence,  would 
have  been  to  inquire  how  the  notes  came  to  be  m  the  bank's  possession 
— whether  for  collection,  or  some  other  cause. 

Had  they  called  for  and  examined  the  collection  register  of  the 
Farmers'  State  Bank,  which  the  evidence  shows  was  kept  by  that 
bank,  they  would  have  ascertained  that  these  notes  were  not  the 
property  of  the  Farmers'  State  Bank,  but  that  they  were  held  by 
it  for  collection  for  the  plaintiflF.  That  every  bank  keeps  such  regis- 
ters is  so  well  known  that  courts  may  take  judicial  notice  of  it,  for 
from  these  registers  the  bank  knows  when  notes  held  by  it  mature 
and  are  to  be  presented  for  payment,  and  whether  its  property  or 
held  for  collection  only,  and,  if  the  latter,  by  whom  they  had  been 
placed  there  for  collection,  so  as  to  account  for  them  to  the  owner. 

In  our  opinion  the  defendant  did  not  exercise  that  diligence  which 
the  law  requires  of  it,  and,  had  it  exercised  it,  it  would  have  ascertain- 
ed that  these  notes  were  not  the  property  of  the  Farmers'  State  Bank, 
but  of  the  plaintiff.  As  the  defendant  is  chargeable  with  knowledge 
of  all  the  facts  which  by  the  exercise  of  reasonable  diligence  it  could 
have  ascertained,  it  must  be  charged  with  the  knowledge  that  these 
notes  were  at  the  time  not  the  property  of  the  Farmers'  State  Bank, 
but  of  the  plaintiff.  The  court  erred  in  excluding  the  books  here- 
inbefore mentioned,  and  in  directing  a  verdict  for  the  defendant 

The  cause  is  reversed,  with  directions  to  grant  a  new  trial. 
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FEBNEB  et  aL  y.  UNITED  STATES. 

(Oircolt  Oonrt  of  Appeals,  First  drcult    March  26^  1918w) 

No.  1S17. 
1.  Obhoivai.  Law  «s>419,  420(1>— Heabsat. 

'Wlkwe  a  witness  stated  that  he  was  not  in  the  secrets  of  the  grand  jury 
room,  cross-examination  as  to  his  knowledge  whether  certain  property 
generally  described  in  the  indictment  was  produced  before  the  grand 
lury  was  properly  excluded,  for  it  would  be  mere  inference  or  hearsay. 
2^  WiT^sssxs  ^s»26&(2) — Cboss- Examination — Scope. 

Where  a  witness  for  the  prosecution  gave  no  testimony  on  direct  ex- 
amination upon  the  subject  of  his  knowledge  regarding  the  grand  Jury 
proceedings,  the  exclusion  of  cross-examination  as  to  his  knowledge 
vrtiether  property  generally  described  in  the  indictment  was  produced  be- 
fore the  grand  Jury  was  proper,  despite  defendant's  contention  that  there 
^was  a  variance  between  the  description  in  the  indictment  and  the  grand 
jury's  knowledge. 
3.  Witnesses  «=»2d9(2)— Cross-examination — Scope. 

Where  defendants  contended  there  was  a  variance  between  the  descrip- 
tion in  the  indictment  of  certain  property  and  the  grand  Jury's  knowledge, 
cross-examination  of  a  witness  for  the  prosecution  for  the  purpose  of 
discovering  witnesses  who  knew  what  testimony  the  grand  Jury  had  be- 
fore them  is  properly  excluded,  where  the  matter  was  in  no  way  raised  on 
the  direct  examination  of  the  witness. 
4.  Indictment  and  Infobmathin  ^s>166 — Vaeianoe. 

Where  an  indictment  described  property  generally,  averring  that  a 
more  particular  description  was  to  the  grand  Jury  unknown,  the  prose- 
cution must  show  that  the  grand  Jurors  were  in  fact  ignorant  of  a  more 
particular  description  as  to  a  substantial  portion  of  the  property,  or 
acquittal  must  be  had  because  of  the  variance  between  the  indictment  and 
the  grand  Jury's  knowledge. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;  James  M.  Morton,  Judge. 

Ida  M.  Keener  and  Martha  Bense  were  convicted  under  Criminal 
Code,  §  37,  of  conspiring  to  commit  the  offense  of  concealment  by  a 
bankrupt  of  property  belonging  to  his  estate  from  his  trustee  in  bank- 
ruptcy denounced  by  Bankruptcy  Act,  §  29b,  and  they  bring  error. 
Affirmed. 

E.  Mark  Sullivan,  of  Boston,  Mass.,  for  plaintiffs  in  error. 

Thomas  J.  Boynton,  U.  S.  Atty.,  of  Boston,  Mass.  (Daniel  A.  Shea 
and  Francis  G.  Goodale,  Sp.  Asst.  U.  S.  Attys.,  both  of  Boston,  Mass., 
on  the  brief),  for  the  United  States. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  two  plaintiffs  in  error,  Ida  M.  Keener 
and  her  sister,  Martha  Bense,  have  been  found  guilty,  in  the  District 
Court,  under  section  37  of  the  Criminal  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1096  [Comp.  St.  1916,  §  10201])  of  conspiring  to  commit 
the  offense  against  the  United  States  denounced  by  section  29b  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  554  [Comp.  St. 
1916,  §  9613]);  i.  e.,  that  of  concealment  hy  a  bankrupt  of  prop- 
erty belonging  to  his  estate  from  his  trustee  m  bankruptcy. 
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The  indictment  alleged  the  filing  of  a  voluntary  petition  by  the  de- 
fendant Keener  on  January  20,  1915,  her  adjudication  on  the  same  day, 
and  the  qualification  of  trustees  of  her  estate  on  February  17  and 
18,  1915.  The  alleged  date  of  the  conspiracy  charged  was  January 
1,  1915.    The  offense  contemplated  was  thus  described: 

"Which  said  offense  was  to  be  committed  by  said  Ida  IdL  Feener  by  know- 
ingly and  fraudulently  concealing  while  a  bankrupt  from  her  trustee  in  bank- 
ruptcy thereafter  to  be  chosen,  appointed,  and  quaUfied  in  a  voluntary  pro- 
ceeding thereafter  to  be  begun  by  her,  ♦  ♦  ♦  certain  property  belonging 
to  the  estate  in  bankruptcy  of  said  Ida ;  that  is  to  say,  jewelry  and  diamonds 
to  the  amount  and  value  of  $2,000,  and  automobiles,  parts  of  automobUes, 
and  accessories  to  automobUes,  of  the  value  in  all  of  $5,000,  a  more  par- 
ticular description  of  said  Jewelry,  diamonds,  automobUes,  parts  of  automo- 
biles, and  accessories  being  to  the  jurors  unknown,  in  that  they  should  agree 
to  fraudulently  r^rcsent  to  said  trustees  that  said  property  was  In  fact  the 
property  of  said  Martha,  whereas,  in  truth  and  in  fact,  as  they  at  all 
of  said  times  weU  knew,  said  property  belonged  to  said  Ida." 

There  was  uncontradicted  evidence  that  at  the  alleged  date  of  the 
offense  there  were  three  Packard  automobiles  and  one  detachable  top 
formerly  owned  by  the  defendant  Feener,  and  later  taken  over  by  the 
defendant  Sense  by  a  proceeding  which,  in  form  of  law  at  least, 
was  a  foreclosure  of  a  chattel  mortgage  thereon,  which  she  claim- 
ed had  been  assigned  to  her  by  the  defendant  Feener. 

There  was  also  uncontradicted  evidence  that  at  said  date  there 
were  four  diamond  rings  and  one  pair  of  diamond  earrings  in  the 
Collateral  Loan  Company's  possession,  having  been  previously  hy- 
pothecated to  it  by  the  defendant  Feener  and  for  a  long  time  in  her 
possession. 

The  indictment  was  found  by  a  grand  jury  convened  in  September, 
1916.  There  wais  also  uncontradicted  evidence  that  it  was  then 
known,  and  had  for  some  time  been  known,  to  said  trustees  in  bank- 
ruptcy and  to  persons  in  the  United  States  Attorney's  office,  as  to  the 
above  automobiles  and  top,  that  they  were  in  the  custody  of  a  receiver 
appointed  by  a  Massachusetts  court  in  an  equity  suit  (by  or  against 
whom  does  not  appear  from  the  bill  of  exceptions);  also  that  the 
above  diamond  rings  and  pair  of  diamond  earrings  were  in  the  Loan 
Company,  having  been  there  deposited  by  the  defendant  Feener  long 
before  her  bankruptcy.  The  bill  of  exceptions  states  that  there  were 
no  other  automobiles,  tops,  or  accessories,  or  jewelry,  "other  than 
those  referred  to  by  any  evidence  in  the  case,  shown  to  have  been 
of  the  estate  of  the  defendant  Feener  at  the  date  of  the  offense 
charged." 

[1,  2]  The  bill  of  exceptions  does  not  purport  to  set  forth  all  the 
evidence  at  the  trial,  and  an  assignment  of  error  to  the  court's  refusal 
to  rule  that  upon  said  evidence  tifie  defendants  were  entitled  to  an  ac- 
quittal has  not  been  urged  before  us.  The  same  is  true  regarding  sev- 
en of  the  nine  other  assignments.  The  plaintiffs  in  error  have  hcea 
"content  to  urge  their  appeal  upon  their  fourth  and  fifth  assign- 
ments of  error,"  which  relate  to  alleged  variances  "between  the  grand 
jury's  knowledge  of  or  particular  description  of  said  jewelry  and 
the  indictment's  description"  thereof,  or  '*between  the  grand  jury's 
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knowledge  of  said  jewelry  and  automobiles  and  the  description  of  said 
articles  as  contained  in  said  indictment." 

One  of  the  trustees  in  bankruptcy,  a  witness  for  the  prosecution, 
testified  that  he  located  diamonds  or  jewelry  standing  in  Ida  M.  Feen- 
er's  name  m  the  Collateral  Loan  Company,  consisting  of  five  specific 
things  upon  which  loans  had  been  negotiated  some  time  in  the  fall  of 
1912.     On  cross-examination  he  stated  that  the  five  specific  things  re- 
ferred to  were  produced  in  the  bankruptcy  court.    To  a  question  in 
his  cross-examination  whether  they  were  produced  before  the  grand 
jury,  objection  was  made,  and,  as  is  agreed,  the  cross-examining  coun- 
sel then  claimed  the  right  to  inquire  concerning  what  the  witness  knew 
of  the   grand  jury  proceedings,  for  the  purpose  of  showing  that  a 
variance  existed,  as  above.     The  court  excluded  "this  line  of   in- 
quiry"— ^the  witness  having  stated  that  he  "was  not  in  the  secrets 
of  the  g^and  jury  room,"  the  prosecution  having  stated,  when  ob- 
jecting, that  the  witness  did  not  appear  before  the  grand  jury,  and 
there  being  nothing  to  show  that  he  did  appear  before  them.    What 
the  witness  knew  of  the  proceedings  before  them  could  thus  have 
been  at  most  only  inference  or  hea/say.     For  that  reason,  and  for 
the  further  reason  that  no  testimony  given  by  him  on  direct  ex- 
amination opened  the  subject  of  his  knowledge  regarding  the  grand 
jury  proceedings,  we  cannot  hold  the  court's  ruling  erroneous.    The 
bill  of  exceptions  sufficiently  shows  that  by  excluding  "this  line  of 
inquiry,"  as  above,  the  court  did  not  exclude  all  inquiry  regarding  the 
proceedings  before  the  grand  jury.    A  previous  witness  for  the  prose- 
cution, who  had  testified  in  those  proceedings,  had  already  stated 
in  cross-examination  that  he  had  therein  described  the  five  articles 
of  jewelry  to  the  grand  jury,  the  same  being  then  in  his  possession, 
though  he  did  not  have  them  with  him  while  so  testifying. 

[3]  In  a  further  cross-examination  of  the  trustee  in  bankruptcy 
above  referred  to,  he  was  asked  if  he  knew  "who  it  was  first  brought 
this  matter  to  the  attention  of  the  district  attorney."  Objection  be- 
ing made  to  the  question,  the  cross-examining  counsel  was  asked  to 
state  how  it  was  material.  He  answered,  that  he  might  "Be  able  to 
discover  who  it  was  testified  before  the  grand  jury  regarding  the 
automobiles,"  and  that  if  it  appeared  that  the  indictment  had  been 
obtained  relating  to  property  concerning  which  there  had  never 
been  any  testimony  before  the  g^and  jury,  the  court  might  quash 
the  indictment  of  its  own  motion.  The  court  excluded  the  ques- 
tion, and  we  think  rightly.  As  in  the  case  of  the  question  above 
referred  to,  it  was  upon  a  matter  not  opened  in  direct  examination, 
and  the  inquiry,  of  course,  could  not  be  allowed,  merely  in  order  to 
assist  the  defendants  in  discovering  witnesses  who  knew  what  testi- 
mony the  grand  jury  had  had  before  them. 

[4]  What  had  been  said  disposes  of  the  fourth  and  fifth  assign- 
ments of  error,  upon  which  the  plaintiffs  in  error  state  that  they  are 
content  to  urge  their  appeal.  It  may  be  added  that  so  much  of  the 
judge's  charge  as  related  to  the  question  of  variance  is  before  us  in 
the  bill  of  exceptions,  and  we  find  nothing  in  his  instructions  which 
would  warrant  us  in  holding  them  erroneous,  even  if  the  assignments 
of  error  regarding  them,  or  any  of  them,  had  been  insisted  upon.  The 
161  C.C.A.— 26 
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jury  were  told,  in  substance,  that  the  prosecution  must  satisfy  them,  as 
to  some  substantial  portion  of  the  property  referred  to,  that  the 
grand  jurors  were  in  fact  ignorant  of  a  more  particular  descrip- 
tion than  that  given  in  the  indictment,  and  that,  if  it  had  failed  so  to 
do,  there  should  be  an  acquittal  by  reason  of  a  variance. 
The  judgment  of  tfie  District  Court  is  affirmed. 


(249  FecL  428) 

WORMSER  BROS,  et  al.  v.  F.  MARROQUIN  &  CO. 

(Circuit  CJourt  of  Appeals,  Fifth  arcult    March  11,  1918.) 

.  No.  3046. 

1.  Sales  ^=s»53(1) — ^Actions — Evidence. 

In  an  action  for  the  value  of  com  sold  under  a  contract  entered  Into 
In  Mexico  when  that  country  was  In  a  state  of  great  disorder,  which  re- 
quired the  buyer  to  assume  all  risks  of  loss  in  transportation,  provided 
communications  were  open,  the  question  whether  communications  were 
open  at  the  time  of  shipment  held,  under  the  evidence,  for  the  Jury. 

2.  Sales  ^=»201(2) — Contracts — LiABiLrrT  of  Buyers. 

Where  a  contract  for  the  sale  of  com  in  Mexico  required  the  buyer  to 
assume  all  risks  of  loss  during  transportation  and  to  pay  drafts  with  Mil 
of  lading  attached  on  presentation,  the  seller  cannot  recover  for  com 
loaded  in  cars,  which  was  destroyed  by  fire  prior  to  shipment. 

3.  Payment  ^=»12(5) — Contracts — Action— Extent  of  Recovery. 

Where,  pursuant  to  a  contract  made  in  Mexico  for  the  sale  of  com,  the 
buyer  deposited  $500  to  the  credit  of  the  seller,  the  deposit  must,  as  the 
price  of  the  corn  was  fixed  in  Mexican  currency,  be  deemed  to  have  been 
made  in  that  medium;  so,  on  a  suit  in  the  United  States  involving  the 
contract,  the  seller  could  not  be  charged  $500  in  United  States  money,  a 
Mexican  dollar  at  the  time  of  the  deposit  having  been  worth  only  44 
cents  in  the  currency  of  the  United  States. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Burns,  Judge. 

Action  by  F.  Marroquin  &  Co.  against  Wormser  Bros,  and  the 
Laredo  National  Bank,  in  which  Wormser  Bros,  filed  a  cross-action. 
There  was  a  judgment  for  plaintiffs,  defendants  Wormser  Bros,  also 
recovering  on  their  cross-action,  and  defendants  bring  error.  Reversed 
and  remanded. 

A.  Winslow  and  Paul  W.  Evans,  both  of  Laredo,  Tex.,  for  plain- 
tiffs in  error. 

Hal  W.  Greer  and  A.  C.  Hamilton,  both  of  Laredo,  Tex.,  for  de- 
fendants in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

BATTS,  Circuit  Judge.  Marroquin  &  Co.  instituted  suit  against 
Wormser  Bros,  for  the  value  of  five  carloads  of  com,  alleged  to  be 
worth  $3,228.92.  The  contract  is  evidenced  by  telegrams  which  passed 
between  the  plaintiffs  and  defendants.  A  number  of  letters,  copies  of 
which  were  introduced  by  plaintiffs,  were  not,  according  to  the  evi- 
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dence  introduced  by  the  defendants,  received  by  them.  It  is  not  nec- 
essary to  determine  whether  the  objections  to  the  introduction  of 
these  letters  were  well  founded,  as  the  case  may  be  disposed  of  without 
giving  them  consideration. 

The  transaction  was  initiated  by  two  telegrams  on  October  6,  1913, 
from  Julio  Wormser  to  F.  Marroquin  &  Co.,  the  telegrams  being  sent 
from  Nuevo  Lraredo,  Tamaulipas,  to  Monterey,  Nuevo  Leon.  The 
first  of  these  telegrams  the  defendants  deny  sending,  and  is  to  this 
effect: 

*-Wlre  to  Wormser  Brothers,  Laredo,  Tarn.,  best  price  of  com  by  carload 
lots  for  immediate  shipment." 

The  second  was  as  follows : 

••Wire  to  Wormser  Brothers,  Ijaredo,  Tam.,  best  price  of  white  com  in 
bulk  to  be  shipped  when  communication  is  opened." 

On  October  7th,  Marroquin  wired  in  reply : 

"We  oblige  you  five  carloads  at  the  price  understood  depositing  five  hun- 
dred dollars  and  authorizing  us  to  send  draft  attached  to  bms  of  lading.  We 
sell  on  no  other  conditions." 

On  the  same  day  Wormser  Bros,  wired  Marroquin : 

"We  accept  five  carloads  at  your  conditions.  Please  notify  us  when  you 
have  more.     Letter  follows." 

Also  on  that  day  Wormser  Bros,  wired : 

"We  will  take  five  cars,  shipping  when  communication  is  open.  You  con- 
firming.   We  will  give  instructions  as  to  shipping." 

On  October  8th  Wormser  Bros,  wired  Marroquin: 

"We  accept  five  carloads  at  your  coitditions  this  morning.  Laredo  National 
Bank  will  wire  deposit  of  five  hundred  doUars  to  your  credit." 

On  the  same  day  Marroquin  wired  Wormser  Bros. : 

"We  received  your  order  for  five  carloads  and  we  have  accepted  it.  We 
are  waiting  to  hear  from  the  bank,  and  draft  must  be  paid  at  presentation 
before  we  make  first  shipment." 

Wormser  Bros,  on  the  same  day  wired  Marroquin : 

**We  wrote  to-day  giving  instructions  as  to  shipment  Payment  consigned 
to  Laredo  National  Bank." 

On  October  9th  Laredo  National  Bank  wired  Marroquin: 

**We  will  pay  at  presentation  of  bills  of  lading  insurance  policies  and 
drafts  the  value  of  five  carloads  of  com  that  you  will  ship  to  Wormser 
Brothers." 

On  October  10th,  Marroquin  wired  Wormser  Bros.: 

'•First  carload  shipped  second  and  third  loaded.  Wire  consignment  Ex- 
press your  wish  to  take  advantage  of  opportunity  of  three  carloads  same  con- 
ditions wire  immediately." 

No  letters  relative  to  the  contract  and  no  other  telegrams  with  ref- 
erence thereto  were  received  until  after  delivery  of  three  carloads  of 
the  com  to  the  railroad.    A  member  of  the  firm  of  Marroquin  &  Co. 
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testified  that  he  took  bills  of  lading  on  the  three  cars  shipped  in  the 
name  of  F.  Marroquin  &  Co.,  and  consigned  them  to  the  same,  so  as  to 
afterwards  indorse  them  to  Wormser  Bros.  That  there  were  trains 
from  the  6th  to  the  18th  of  October,  1913,  and  that  this  shipment  was 
made  between  the  9th  and  18th.  He  testified  that  he  took  out  three 
insurance  policies,  one  on  each  car  of  the  corn  shipped,  which  policies 
he  put  in  their  safe  and  sent  later  to  the  Mercantile  Bank,  Monterey, 
for  transmission  to  the  Laredo  National  Bank.  The  bills  of  lading, 
with  drafts  attached,  were  also  sent  to  the  Laredo  National  Bank 
through  the  Mercantile  Bank,  Monterey.  The  bills  of  lading  and  in- 
surance policies,  according  to  the  evidence  introduced  by  defendants, 
were  not  received  in  Laredo  until  three  or  four  weeks  later.  Sub- 
sequent to  the  shipment  of  the  first  three  cars,  Marroquin  &  Co.  se- 
cured additional  cars  for  shipment,  but  before  bills  of  lading  were 
issued  the  com  was  destroyed  by  fire. 

[1]  The  trial  court  directed  a  verdict  for  plaintiffs  for  $2,161.81, 
and  for  defendants  on  their  cross-action  in  the  stun  of  $500.  The 
$2,161.81  is  the  value  of  the  corn  at  the  price  agreed  upon  in  Amer- 
ican money,  and  the  $500  is  the  amount  placed  to  the  credit  of  Mar- 
roquin &  Co.  by  the  Laredo  National  Bank.  At  the  time  of  the 
transactions  detailed  there  were  great  disorders  in  Mexico,  and  all  the 
parties  understood  the  dangers  incident  to  transportation.  It  is  ap- 
parent, from  the  telegrams  sent  by  Marroquin  &  Co.,  that  they  had 
no  intention  of  taking  any  chance  as  to  receiving  the  purchase  price 
of  the  com.  They  indicated  the  conditions  under  which  they  were 
willing  to  sell,  and  stated  that  they  would  sell  on  no  other  conditions, 
and  made  no  consignment  of  any  part  of  the  com  until  they  had 
received  assurances  from  the  Laredo  Bank  that  $500  of  the  money  had 
already  been  paid,  and  that  the  drafts  for  the  balance  of  the  pur- 
chase price  would  be  paid  on  presentation.  On  the  other  hand,  it  is 
quite  as  apparent  that  a  condition  of  the  sale  imposed  by  defend- 
ants was  that  it  was  to  depend  upon  communication  being  open.  The 
testimony  of  the  witness  Marroquin  indicates  that  trains  were  run- 
ning at  the  time  the  bills  of  lading  were  issued.  Evidence  introduced 
by  defendants  was  to  the  contrary.  Apparently  an  issue  was  presented 
which  should  have  been  submitted  to  the  jury. 

[2]  As  to  the  two  cars  which  were  destroyed  prior  to  shipment 
there  does  not  appear  to  be  any  theory  upon  which  Marroquin  &  Co. 
are  entitled  to  payment  for  their  value  from  Wormser  Bros. 

[3]  When  Marroquin  &  Co.  drew  their  drafts  on  Wormser  Bros, 
the  amounts  were  calculated  in  Mexican  money.  The  price  given  by 
wire  was  in  the  same  medium.  A  receipt  from  the  Mercantile  Bank  of 
Monterey  to  the  Laredo  National  Bank  is  to  the  effect : 

"We  have  debited  your  account  as  follows:  Our  payment  to  F.  Marroquin 
&  Co.,  according  to  your  Instructions  as  per  duplicate  voucher  we  are  in- 
closing herewith,  five  hundred  dollars." 

This  receipt,  executed  in  Mexico,  taken  in  connection  with  the  cir- 
cumstance that  the  price  of  the  com  was  given  in  Mexican  money, 
and  that  the  drafts  were  so  drawn,  would  seem  to  clearly  indicate  that 
the  $500  paid  was  paid  in  Mexican  money.    According  to  the  testi- 
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mony,  this  was  worth  at  the  time  44  cents.  Apparently  it  would  be 
erroneous  to  charge  defendants  in  error  with  more  than  the  $220  re- 
ceived. 

The  judgment  is  reversed,  and  the  cause  remanded  for  trial  in  ac- 
cordance herewith. 

Reversed  and  remanded. 


(249  Fed.  431) 

CLARK  et  al.  v.  FAIRBANKS. 

(Circuit  Court  of  Appeals,  Fifth  arcuit    March  12,  1918.) 

No.  3079. 

1-  Appeai.  and  Erbob  «=»781(e)— Dismissal — Moor  Case— Settlement. 

Where,  pending  an  apiieal  from  an  order  enjoining  the  sale  of  land 
under  a  statutory  foreclosure  proceeding  in  the  state  court,  a  purchaser 
from  the  mortgagor  and  his  grantee  contracted  for  an  extension  with  the 
mortgagees,  who  recognized  such  purchaser  as  obligor  in  the  entire  trans- 
action, the  appeal  wiU  be  dismissed ;  all  questions  other  than  costs  having 
become  moot. 

2.  Ck>8TS  ^=s>232 — ^Dismissal— Moot  Case. 

Where  by  reason  of  a  settlement  the  questions  involved  in  an  appeai 
from  an  injunction  order  have  become  moot,  costs  must  be  assessed 
against  the  appellant  in  sustaining  a  motion  to  dismiss. 

3.  Injunction  e=s»2S5 — Dismissal — Moor  Case. 

Where,  pending  appeal  from  an  order  enjoining  mortgage  foreclosure 
sale  under  statutory  proceedings  in  state  court,  a  settlement  of  the  ques- 
tion involved  was  effected,  appellants  cannot,  the  appeal  being  dismissed, 
assert  any  rights  for  damages  or  costs  on  the  injunction  bond. 

4.  Costs  ^=»197 — ^Dismissal — Moot  Case. 

Where,  pending  appeal  from  an  order  enjoining  a  sale  under  statutory 
foreclosure  proceedings  in  a  state  court,  a  settlement  was  effected,  the 
question  of  costs  in  the  state  court  will  be  left  for  that  tribunal  on  dis- 
missal of  the  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Louisiana ;   Rufus  E.  Foster,  Judge. 

Bill  by  W.  D.  Fairbanks  against  Ollie  O.  Clark  and  others.  From 
an  order  enjoining  sale  of  land  under  foreclosure  proceedings  in  the 
state  court,  defendants  appeal.     Dismissed. 

John  C.  Theus,  of  Monroe,  La.,  for  appellants. 
W.  F.  Millsaps  and  R.  H.  Oliver,  Jr.,  both  of  Monroe,  La.,  for  ap- 
pellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

NEWMAN,  District  Judge.  This  is  an  appeal  from  an  order  grant- 
ing an  injunction  against  the  sale  of  certain  real  estate  under  a  fore- 
closure of  a  mortgage  under  a  statutory  proceeding  in  the  state  court. 
It  is  unnecessary  to  discuss  the  merits  of  the  matter  in  controversy  in 
this  case,  because  there  is  a  motion  by  the  appellee  to  dismiss  the  case  in 
this  court,  as  the  case  as  it  existed  at  the  time  it  was  heard  in  the  Dis- 
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trict  Court,  and  when  the  appeal  was  entered,  has  been  settled  by  a 
subsequent  agreement  between  the  parties. 

The  mortgage  which  was  foreclosed,  and  under  which  the  sale  was 
about  to  be  made,  was  a  mortgage  given  by  L.  M.  Fairbanks  to  OUie 
O.  Clark,  Carey  C.  Clark,  and  William  E.  Clark  on  the  land  covered  by 
the  mortgage  in  question  here,  which  was,  as  recited  in  the  record,  a 
vendor's  lien  and  special  mortgage  on  the  property  sold  by  the  Clarks 
to  L.  M.  Fairbanks.  After  the  purchase  of  the  property  by  L.  M.  Fair- 
banks from  the  Clarks,  he  sold  the  property  so  purchased  to  W.  D. 
Fairbanks,  who  filed  the  bill  in  the  United  States  District  Court  to 
restrain  the  sale  under  the  foreclosure  of  the  mortgage.  The  order 
granting  the  injunction  was  made  on  March  28,  1917.  The  appeal  to 
this  court  was  allowed  April  3,  1917,  and  the  appeal  filed  in  this  court 
May  8,  1917.      ' 

[1]  The  motion  to  dismiss  the  appeal  in  this  case  is  as  follows, 
signed  by  counsel  and  sworn  to  by  W.  F.  Millsaps,  one  of  the  counsel 
for  the  appellees : 

"The  appellee  respectfully  moves  the  court  to  dismiss  the  appeal  herein 
for  the  following  rensons: 

"Subsequent  to  the  order  of  appeal  herein,  that  Is,  on  the  29tli  day  of 
June,  A.  D.  1917,  L.  M.  Fairbanks  and  W.  D.  Fairbanks  sold  and  dellrered 
to  H.  D.  Briggs,  a  resident  of  Ouachita  parish,  Louisiana,  the  property  de- 
scribed in  the  petition  for  writ  of  injunction  sued  out  in  tills  cause,  for  a  con- 
sideration of  $10,000  and  the  assumption  by  said  Briggs  of  all  indebtedness 
due  by  L.  M.  Fairbanks  and  secured  by  mortgage  on  said  property,  as  is  shown 
by  deed  on  file  in  the  office  of  the  clerk  of  court  and  ex  othdo  recorder  of 
mortgages  for  the  parish  of  Ouachita,  state  of  Louisiana,  certified  copy  of 
such  deed  being  annexed  hereto,  the  assumption  being  of  all  indebtedness 
affecting  the  property  involved  in  this  litigation  and  on  which  the  writ  of 
seizure  and  sale  Issued  out  of  the  Sixth  district  court  of  the  parish  of  Ouachi- 
ta, state  of  Louisiana. 

"On  July  24,  1917,  appellants  substituted  said  Briggs  as  debtor  instead  and 
in  place  of  appellee  and  L.  M.  Fairbanks,  the  vendor  of  appellee,  received 
from  said  Briggs  a  check  for  the  sum  of  $20,000  as  a  partial  payment  of  the 
mortgage  indebtedness,  the  basis  of  the  foreclosure  suit  by  appellants  which 
was  enjoined,  and  agreed  that  upon  the  payment  by  the  drawee  bank  of  the 
check  so  given  and  the  further  payment  of  $10,000  on  or  before  August  15, 
1917,  and  $10,000  on  or  before  Septeml>er  17,  1917,  an  extension  would  be 
granted  on  the  balance  of  the  indebtedness  until  the  15th  day  of  March,  1918. 

"The  check  for  $20,000  was  paid  upon  presentation  by  the  drawee  bank  and 
that  sum  received  by  appellants ;  the  two  other  partial  payments  of  $10,000 
each  were  made  by  the  said  Briggs  and  his  assignee,  Southern  Carbon  Com- 
pany (now  owner  of  the  land),  before  their  respective  due  dates,  in  accord- 
ance with  the  agreement  of  July  24,  1917,  and  these  amounts  accepted  by  the 
appellants ;  and  thus  there  was  extended  the  date  of  maturity  of  the  debt  for- 
merly due  by  L.  M.  Fairbanks  and  affecting  the  property,  sale  of  which  was 
enjoined. 

"Appearer  shows  that  because  of  the  facts  above  shown,  the  sale  of  the 
land  by  appellee,  the  novation  of  the  debt  by  the  substitution  of  a  new  debtor, 
the  receipt  of  the  payments  made  by  Briggs  and  his  assignee,  and  by  the  ex- 
tension of  time  of  maturity  of  the  debt  to  a  future  date,  there  has  been  a 
valid  settlement  of  all  rights  and  differences  respecting  the  subject-matter  of 
the  controversy  involved  in  this  cause,  events  have  occurred  whidi  make  a 
determination  of  the  right  to  an  injunction  unnecessary  or  for  your  honorable 
court  to  grant  any  effectual  relief,  the  appellants,  on  account  of  the  tranaac- 
tlons  had  with  Briggs  and  others,  are  not  entitled  further  to  prosecute  the 
cause  entitled  'O.  O.  Clark  et  al.  v.  L.  M.  Fairbanks.'  No.  9231  on  the  docket 
of  the  Sixth  district  court  for  the  parish  of  Ouachita,  state  of  Louisiana. 
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ftBd  in  wlilcli  a  wrtt  of  ttlxure  and  lale  was  Issued,  wbidi  said  writ  Is  sus- 
pended by  tbs  proceedings  in  this  cause,  but  are  expressly  relegated  by  the 
terms  of  the  said  contract  to  suit  on  the  same  in  the  event  of  default,  and 
there  exists  at  this  time  no  actual  controyersy,  so  that  to  determine  the  Ques- 
tion presented  to  this  court  would  be  to  determine  a  moot  question. 

^Appellee  attaches  hereto  certified  copy  of  the  deed  of  sale  from  W.  D.  and 
Ll  M.  f^airbanks  to  H.  D.  Briggs,  certified  copy  of  receipt  and  agreement  by 
ai^iellanU  of  date  July  24,  1917,  glv^  by  H.  D.  Briggs,  and  attidavit  by  H. 
D.  Brigss,  and  affidarit  by  £L  D.  Briggs  of  the  truth  of  the  facts  alleged  in 
this  petition. 

^'Wberefore  ai^^ee  asks  that  this  honorable  court  dismiss  the  ai^>eal 
filed  lierein  by  defendants,  at  their  costs." 

The   facts  stated  in  this  motion  are  not  contested,  although  it  is 
claimed  by  counsel   for   the  appellants  that  certain  costs  have  ac- 
crued and  certain  additional  rights  may  exist  in  favor  of  the  appel- 
lants, which  justifies  a  refusal  to  dismiss  the  appeal  here.    It  appears 
from  the  above  that  both  L.  M.  Fairbanks,  the  original  mortgagor, 
and  W.  D.  Fairbanks,  his  vendee,  have  made  a  deed  to  the  land  in 
question  here  to  Briggs,  and  that  Briggs  assumed  the  payment  of  the 
debt  to  the  Clarks,  it  not  to  exceed  in  any  event  $95,000.    Briggs  has 
paid  $40,000  of  that  amount,  and  agreed  to  pay  the  balance  in  March, 
1918 ;   the  time  for  payment  being  extended  to  that  date  by  the  Clarks. 
It  appears,  therefore,  that  there  is  no  longer  any  controversy  be- 
tween W.  D.  Fairbanks  and  L.  M.  Fairbanks,  the  original  mortgagor, 
on  the  one  hand,  and  the  Clarks,  on  the  other.    The  issue  made  between 
them  in  this  case  before  the  court  is  clearly  at  an  end,  as  between 
them,  by  the  terms  of  the  settlement.    The  only  thing  left  in  the  case 
which  might  make  an  issue  between  them  is  the  question  of  costs  here 
and  in  the  state  court.    No  provision  seems  to  have  been  made  as  to 
this  between  the  parties  in  making  the  settlement  by  which  Briggs  as- 
sumed the  payment  of  the  debt  due  the  Clarks.    It  seems  from  the 
agreement  that  Stubbs,  Theus  &  Grisham,  attorneys  for  the  Clarks, 
are  to  retain  control  of  the  notes  of  Fairbanks,  and  also  some  other 
notes  which  Briggs  will  pay  off,  and  some  tax  receipts,  until  final 
settlement  is  made,  or  until  default  and  suit  instituted  on  the  same, 
when  they  are  to  be  made  matters  of  court  record,  and  in  the  event  of 
any  default  Briggs  is  to  be  credited  with  the  entire  amount  paid. 

[2,3]  So  it  seems  that  the  Clarks  have  fully  and  finally  accepted 
Briggs  as  their  oblieor  in  this  entire  transaction,  and  the  two  Fair- 
banks are  relieved  from  all  their  liabilities  in  the  matter.  All  that 
is  left  between  the  parties  to  this  cause  and  to  this  appeal  being  the 
costs,  as  stated,  it  seems  to  us  that  the  case  here  must  be  dismissed. 
What  is  left  is  only  a  moot  question,  and  there  is  really  no  controversy 
between  the  parties  to  the  cause  as  to  the  subject-matter  of  the  litiga- 
tion. The  costs  in  this  court  and  in  the  District  Court  must  be  taxed 
against  thp  appellant  in  sustaining  this  motion  to  dismiss.  No  rights 
will  exist  in  favor  of  the  Clarks  for  any  damages  or  costs  on  the  Fair- 
banks injunction  bond  given  in  the  District  Court,  as  they  have  settled 
the  case  with  the  Fairbanks  before  its  final  determination  in  this 
court.  This  settlement  would  seem  to  preclude  them  from  making 
any  claim  for  damages  on  the  Fairbanks  bond,  but  this  matter  will 
be  determined  in  the  District  Court, 
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[4]  The  costs  in  the  state  court,  mentioned  by  counsel  for  the  appel- 
lant, can  well  be  left  to  the  state  court  to  be  there  taxed  as  the  law  and 
justice  may  require. 

The  motion  to  dismiss  the  appeal  must  be  granted;  and  it  is  so 
ordered. 


(249  Fed.  434) 

HOUGHTON  WOOL  CO.  y.  MORRIS  et  aL 

In  re  RINGROSB  &  DRAPER. 

(Circuit  Court  of  Appeals,  First  Circuit.    March  6,  19ia) 

No.  1314. 

1.  Bankbuptcy  ^=»81(1) — Involuntabt  Pbocekdings— Sufficiency   of  Pe- 

tition. 

All  involuntary  petition  in  bankruptcy  against  a  partnership  held  suffi- 
cient, where  it  was  answered  without  objection  thereto,  although  It  did 
not  distinctly  allege  that  the  partners  individually  were  insolvent. 

2.  Bankbuptcy  ^=>91(2) — Partnebship — Finding  of  Insolvency. 

Finding  of  a  referee,  confirmed  by  the  court,  that  an  alleged  bankrupt 
partnership,  at  the  time  of  making  transfers  of  property,  was  Insolvent, 
fceW  supported  by  the  evidence,  although  there  was  no  specific  finding  or 
evidence  as  to  the  financial  condition  of  the  partners  individually,  as  dis- 
tinct from  the  firm. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Jas.  M.  Morton,  Jr.,  Judge. 

In  the  matter  of  Ringrose  &  Draper,  bankrupts;  Lawrence  G. 
Morris  and  others,  petitioners.  The  Houghton  Wool  Company,  object- 
ing creditor,  appeals  from  an  order  of  adjudication.    Affirmed. 

George  V.  Phipps,  of  Boston,  Mass.  (Robert  A.  B.  Cook  and 
Phipps,  Durgin  &  Cook,  hll  of  Boston,  Mass.,  on  the  brief),  for  ap- 
pellant. 

Lee  M.  Friedman,  of  Boston,  Mass.  (Swift,  Friedman  &  Athcr- 
ton,  of  Boston,  Mass.,  on  the  brief),  for  appellees. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  This  is  an  appeal  from  an  adjudication 
in  bankruptcy  in  involuntary  proceedings  against  a  firm  composed  of 
two  persons  as  partners ;  transfers  intended  as  preferences  being  re- 
lied on  as  acts  of  bankruptcy.  The  appellant,  Houghton  Wool  Com- 
pany, is  one  of  the  creditors  alleged  to  have  received  such  preference. 
It  opposed  adjudication,  denying  that  the  alleged  bankrupts  had  com- 
mitted the  acts  of  bankruptcy  charged  or  wefe  insolvent 

[1]  The  involuntary  petition  alleged  that  Ringrose  and  Draper, 
doing  business  under  the  firm  name  of  Ringrose  &  Draper, 
were  insolvent,  etc.  It  did  not  distinctly  allege  that  the  firm  was  in- 
solvent, and  that  each  partner  was  also  insolvent,  as  in  strictness  it 
should  have  done,  according  to  In  re  Forbes  (D.  C.)  128  Fed.  137, 
139.  It  alleged  only  that  *'said  Ringrose  &  Draper  are  insolvent"  and 
committed  acts  of  bankruptcy,  in  that  "they  did  *  *  *  transfer," 
etc.,  certain  property;    whether  theirs  or  the  firm's  not  being  spec- 
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ified.  If  these  allegations  can  be  taken  as  meaning  that  the  firm  only 
was  insolvent,  they  are  at  least  as  well  adapted  to  convey  the  mean- 
ing that  the  partners  named  were  insolvent.  No  objection,  how- 
ever, appears  to  have  been  at  any  time  raised  to  the  form  of  the 
petition. 

In  answers  filed  by  each  partner,  each  denied  "that  he  individually 
or  said  firm  is  insolvent."  But  in  the  denial  of  bankruptcy  filed  by 
the  present  appellant  it  denied  only  "that  the  said  alleged  bankrupts 
*  *  *  are  insolvent,"  and  after  its  appeal  from  the  adjudication 
it  applied  for  a  decree  "severing  it  in  every  way  from  the  respond- 
ents and  from  the  other  objecting  creditor,  who  have  not  joined  in 
this  appeal."  The  court  allowed  the  application,  and  entered  an  or- 
der permitting  it  "singly  to  claim  and  prosecute  the  appeal." 

[2]  There  was  a  reference  to  ascertain  and  report  the  facts,  and  a 
report,  wherein  the  referee  found  that  the  alleged  transfers  had 
been  made,  and  made  with  intent  to  prefer  the  creditors  who  received 
them. 

He  found  also: 

**If,  as  a  matter  of  law  and  upon  the  foregoing  evidence  I  may  so  find, 
that  at  the  time  of  said  transfers  the  respondent  firm  was  Insolvent.'* 

The  report  did  not  set  forth  the  evidence  heard  by  the  referee  in 
full,  but  it  did  set  forth  the  substance  of  "the  foregoing  evidence" 
referred  to.  The  question  is  whether  or  not  the  finding  that  the  firm 
was  insolvent  was  warranted. 

It  is  not  contended  that  the  evidence  did  not  show  insolvency  of 
the  firm,  if  such  insolvency  can  be  shown  without  specific  proof  that 
neither  partner  possessed  sufficient  resources,  over  and  above  his  in- 
dividual debts,  to  meet  the  partnership  deficit  or  had  assets  enough 
to  pay  the  firm's  obligations.  No  specific  proof  appears  in  the  evi- 
dence set  forth  in  the  report,  expressly  relating  to  the  financial  con- 
dition of  each  partner,  as  distinct  from  the  firm. 

The  report  contained,  previously  to  the  above  conclusion,  findings 
by  the  referee  that  when  said  transfers  were  made,  and  when  the 
petition  was  filed,  the  unsecured  indebtedness  of  the  respondents  was 
about  $41,000,  and  that  they  had  no  assets,  other  than  security  held 
by  a  trust  company  for  less  than  the  amount  of  its  claim,  except  pos- 
sibly a  claim  incapable  of  realization  except  at  the  end  of  protracted 
litigation,  and  found  by  the  referee  to  have  had  no  fair  valuation  for 
the  purpose  of  the  issues  before  him.  That  there  was  sufficient  evi- 
dence to  support  these  findings  is  not  disputed.  Taken  as  they  stand, 
they  are  capable  of  being  regarded  as  findings  that  neither  the  re- 
spondents iftdividually,  nor  the  respondents  as  a  firm,  had  assets 
equalling  their  liabilities,  whether  firm  or  individual;  and  the  Dis- 
trict Court  so  regarded  them,  as  appears  from  its  opinion. 

The  report  shows  that  statements  by  Ringrose  were  in  evidence, 
made  in  connection  with  the  transfers  to  the  respondent  creditors. 
To  one  of  them,  who  was  urging  payment  of  an  overdue  bill  of 
$3,400,  he  said,  after  giving  a  check  on  account,  that  "that  was  all  the 
firm  could  then  pay";  that  "the  firm  could  not  then  pay  him  all  they 
owed  him";    that  the  bank  had  already  called  "the  firm's  loans," 
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amounting  to  about  $45,000;  and  that  "the  firm  was  not  in  shape 
to  pay  it."  At  a  later  interview  he  told  the  same  creditor  "he  could 
not  pay"  the  balance;  that  "they"  had  no  wool;^  and,  being  asked 
whether  "they"  had  any  receivables,  he  ^ve  an*  order  on  another 
firm  for  a  balance  due  the  respondents.  The  next  day  he  gave  the 
same  creditor  checks  from  two  other  customers,  apparently  making  up 
the  amount  due,  stating  that  "he  was  in  a  hole ;  that  the  other  cred- 
itors might  object  to  giving  him  the  receivables  and  might  holler 
about  it;  and  he  said  do  it,  and  he  would  take  his  chances."  The 
referee  found  that  at  the  time  other  creditors  were  pressing  "the 
respondents." 

To  another  of  said  creditors,  who  was  urging  payment  of  an  over- 
due account  of  more  than  $16,000,  Ringrose  stated  that  "he  could  not 
make  payment";  that  "the  bank  had  called  the  loans  and — he  could 
ndt  pay  it" ;  that  "he  had  not  any  money" ;  that  "they  had"  wool,  and 
it  was  free  and  clear.  To  this  creditor  he  then  gave  orders  for  about 
$12,000  worth  of  warehoused  wool,  further  stating  that  the  trust  com- 
pany had  "called  his  loan,"  and  (after  showing  the  wool)  that  this 
was  all,  and  the  rest  of  the  wool  was  pledged;  that  "he  had  no 
accounts  receivable";  that  the  bank  was  holding  "any  cash  the  firm 
had"  on  account  of  having  called  "his"  loan.  The  referee  found  that 
at  this  time  "the  firm"  had  no  other  unpledged  wool  and  no  receiv- 
ables. 

No  statements  by  Draper  appear  in  the  evidence  reported,  nor,  as 
has  been  said,  an)rthing  expressly  and  distinctly  relating  to  his  finan- 
cial condition  independently  of  the  firm.    But  in  the  absence  of  any 
evidence  to  the  contrary,  and  especially  as  against  this  creditor,  who 
had  raised  no  distinct  issue  as  to  the  separate  assets  or  liabilities  of 
either  partner,  we  do  not  consider  ourselves  bound  to  hold  the  ref- 
eree's conclusion  unwarranted  by  any  evidence  before  him.     The  in- 
ference might  properly  have  been  drawn,  from  the  undisputed  facts 
and  Ringrose's  statements,  that  neither  partner  was  solvent  to  the  ex- 
tent necessary  for  the  purpose  of  changing  the  financial  condition  of 
the  firm,  otherwise  such  as  described  by  Ringrose  in  the  above  state- 
ments, to  a  condition  of  solvency.    It  is  not  contended  that  Ringrose's 
intention  to  prefer  the  creditors  to  whom  he  transferred  all  the  firm's 
receivables  and  unpledged  wool  did  not  sufficiently  appear  from  his 
statements  made  to  them  at  the  time.     The  alleged  bankrupts  have 
not  appealed  themselves  from  the  adjudication,  and  have  not  been 
made  parties  to  this  appeal.    The  present  appellant  fails  to  satisfy  us 
that  the  District  Court  erred  in  confirming  the  report  and  ordering 
adjudication. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellees  re- 
cover their  costs  of  appeal. 
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OARROLIi  et  al.  v.  CITY  OF  NEW  YORK. 
CITY  OF  NEW  YORK  v.  CARROLL  et  aL     • 
(Circuit  Court  of  Appeals,  Second  Circuit     January  16,  1918.) 
Nos.  133,  134. 

1.  COIilSION    e=S>12Z — LlABILITT — BUBDEN    OF  PBOOF. 

A  vessel,  proceeding  In  violation  of  statutory  requirements  at  the  time 
of  a  collision,  to  escape  liability,  must  show  such  violation  did  not  con- 
tribute to  the  collision. 

2.  Collision  ^=>93 — Liability — Febbt. 

WhUe  a  ferryboat's  occupation  imposes  additional  duties  upon  vessels 
pursuing  their  lawful  occasions  near  ferry  slips,  yet  liability  must  be 
determined  by  the  ordinary  rules  of  navigation,  where  a  collision  be- 
tween a  ferryboat  and  another  craft  occurred  800  feet  beyond  the  end 
of  the  ferry  slip. 

3.  Collision  ^=5>102— Lights— Lookouts — Liability. 

A  ferryboat  and  propeller,  which  collided,  the  former  being  struck 
on  the  starboard  side,  held  both  liable;  the  ferryboat  for  not  promptly 
observing  thei  propeller's  lights,  it  having  the  right  of  way  under  the 
starboard  hand  rule,  and  the  propeller  in  violating  statutory  require- 
ments as  to  speed  and  keeping  to  the  middle  of  the  channel.  So  the 
d&mages  should  be  divided. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  EHstrict  of  New  York. 

Libel  by  Howard  Carroll  and  another,  executors  of  the  estate  of 
John  H.  Starin,  deceased  owner  of  the  steamboat  Haven,  against  the 
City  of  New  York,  together  with  a  libel  by  such  respondent  against 
such  libelants.  From  decrees  for  the  City  of  New  York,  Howard 
Carroll  and  another  appeal.    Reversed  and  remanded,  with  directions. 

A  few  only  of  the  facts  regarding  this  collision  need  statement  as  a  basis 
for  legal  ruling: 

On  a  dark  clear  night,  in  the  East  River,  with  the  tide  strong  flood,  and  a 
northwesterly  gale,  the  ferryboat  Queens,  bound  from  her  slip  near  the  foot  of 
Whitehall  street  to  Staten  Island,  came  in  collision  with  the  propeller  Haven, 
bound  from  a  North  River  pier  Into  the  Sound  and  so  on  to  New  Haven.  The 
blow  (nearly  amldship)  was  by  the  bow  of  the  Haven  on  the  starboard  side 
of  the  Queens,  and  not  over  three  points  (probably  less)  ofT  a  right  angle; 
contact  occurred  about  800  feet  off  the  end  of  the  ferry  racks,  in  a  line  be- 
tween one  of  the  Whitehall  slips  and  the  nearest  wharf  on  Governor's  Island, 
a  distance  of  between  2,200  and  2,300  f^t.  Before  collision  the  Queens  had 
probably  been  carried  by  tide  and  wind  broadside,  or  nearly  so,  somewhat  to 
her  own  port  hand. 

On  getting  under  way  and  blowing  her  slip  whistle,  the  Queens  noticed 
three  tows,  all  on  her  port  bow,  all  going  out  of  the  E^st  River,  and  all  on 
the  Manhattan  side  of  the  channel.  The  estimated  distance  of  the  outside  tow 
from  the  rack  or  pier  ends  was  000  feet  While  such  estimates  are  not  at  all 
reliable,  it  is  found  and  admitted  that  all  these  tows  were  inside  of  or  nearer 
Manhattan  than  the  course  of  the  Haven,  which  as  found  by  the  court  below 
was  to  keep  substantially  the  same  distance;  t  e.,  about  800  feet  off  the 
Battery,  as  she  rounded  into  the  East  River. 

The  Queens  blew  one  whistle,  at  least  twice,  to  the  tows  on  her  port  bow, 
and  received  assenting  answers.  She  denies  (and  we  so  assume)  that  she  ever 
blew  any  passing  signal  to  the  Haven,  which  vessel,  however,  gave  one 
whistle,  on  the  assumption  that  one  of  the  Queens'  signal  blasts  was  Intended 
for  her. 
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The  Haven  had  seen  the  Queens  In,  or  just  leaving,  her  slip,  and  when  tbe 
propeller  was  passing  the  Aquarium,  a  distance  of  about  2,000  feet;  the 
Queens  did  not  notice  the  Haven  until  she  was  distant  no  more  (by  tbe  ferry- 
boat*s  testimony)  than  1,000  feet.  Again  accuracy  Is  not  to  be  expected  In 
this  matter  of  distance;  but  we  find  as  a  fact,  on  the  Queens*  own  evidence, 
that  she  paid  no  attention  to  the  Haven,  If  Indeed  she  saw  her,  until  after 
the  Queens  had  cleared  the  tows  to  her  own  port,  and  she  was  tben  almost 
across  the  Haven's  path,  although  the  red  light  of  that  vessel  must  have  been 
plainly  visible  from  the  time  she  was  about  off  the  Aquarium.  On  tbls  point 
no  finding  was  made  below. 

The  Haven  was  found  at  fault  for  violating  the  East  River  statute,  both 
as  to  speed  and  proximity  to  the  shore,  and  no  contributing  error  was  dis- 
covered in  the  Queens.  Decrees  accordingly  having  been  entered,  tbe  owners 
of  the  Haven  appealed. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown,  of 
New  York  City,  of  counsel),  for  the  Haven. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  fWilliam  H.  Mc- 
Grann  and  Robert  S.  Erskine,  both  of  New  York  City,  of  counsel), 
for  the  Queens. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1 J  The 
findings  below,  to  the  effect  that  the  Haven  was  exceeding  the  speed 
limit  and  not  keeping  in  the  middle  of  the  channel,  are  supported  by 
evidence,  and  we  acquiesce  in  them.  There  was  a  violation  of  statutory 
requirements,  and  the  burden  of  showing  that  such  violation  did  not 
contribute  to  collision  has  not  been  borne ;  therefore  the  Haven  must 
be  held  to  liability. 

[2,  3]  The  conduct  of  the  Queens  is  sought  to  be  justified  under  The 
Breakwater,  155  U.  S.  252,  15  Sup.  Ct.  99,  39  L.  Ed.  139.  That  case 
does  not  mean  nor  say  that  a  ferryboat's  occupation  completely  frees 
her  from  the  rules  of  navigation.  It  does  impose  additional  duties 
upon  all  vessels  pursuing  their  lawful  occasions  near  ferry  slips. 
What  shall  be  the  space  or  region,  or  the  extent  thereof,  within  which 
these  duties  are  obligatory,  is  a  matter  of  degree,  depending  on  local 
and  sometimes  temporary  conditions. 

We  held  in  The  Paunpeck,  86  Fed.  924,  30  C.  C.  A.  494,  that  a 
ferryboat,  colliding  with  another  vessel  800  feet  from  her  slip  end, 
was  to  be  acquitted  or  condemned  by  the  usual  navigating  rules.  That 
decision  is  applicable  here;  in  both  cases  the  conditions  are  those 
reasonably  to  be  expected  in  the  transaction  of  maritime  business  in 
the  crowded  waters  of  New  York  Harbor.  Therefore  the  starboard 
hand  rule  applied,  and  the  Haven  had  the  right  of  way.  That  vcsseh 
might  be  approaching  on  her  starboard  bow,  to  which  she  must  give 
way,  was  just  as  much  to  be  expected  by  the  Queens,  as  that  others 
would  appear  to  her  port. 

No  reason  at  all  is  shown  by  the  ferryboat  why  she  did  not  see  and 
navigate  with  reference  to  the  Haven  before  she  did.  There  is  a 
suggestion — it  is  far  from  proof — that  the  propeller's  light  was  not 
good ;  but  there  is  no  denial  that  navigation  with  reference  to  the 
Haven  began  when  just  clear  of,  or  just  clearing,  the  outermost  tow 
That  was  too  late;   collision  was  imminent.     It  is  urged  in  excuse 
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that  the  g^le  and  tide  rendered  it  impossible  for  the  Queens,  a  large 
boat  of  g^eat  freeboard,  to  turn  in  time  to  pass  under  the  Haven's 
stem  or  j>ass  her  port  to  port.  That  may  be  true,  but  its  truth  would 
have  been  just  as  apparent,  had  the  ferryboat  seen  the  propeller  and 
signaled  her  earlier.  As  it  happened,  nothing  was  done  but  to  blow 
the  danger  whistles,  when  the  Queens  was  practically  across  the  bows 
of  the  privileged  vessel.  Probably,  when  those  whistles  were  blown, 
nothing  could  be  done ;  but  no  man  is  excused  from  the  result  of  an 
unlawful  situation,  if  he  is  not  also  excusable  for  getting  into  it.  This 
last  is  the  excuse  lacked  by  the  Queens;  if  she  had  seen  and  noted 
the  Haven  at  the  proper  time,  i.  e.,  substantially  when  the  Haven  saw 
her,  we  do  not  think  collision  would  have  ensued;  at  all  events  the 
Queens  has  not  shown  the  contrary,  and  thereby  avoided  the  result 
of  a  fault  on  her  part,  as  obvious  as  that  of  the  Haven. 

Holding,  therefore,  the  Haven  at  fault,  as  found  below,  and  the 
Queens  also  negligent,  in  that  (1)  she  did  not  timely  observe  a  situa- 
tion to  which  (2)  the  starboard  hand  rule  applied,  the  decrees  below 
are  reversed,  with  one  bill  of  costs  to  appellants,  and  the  causes  re- 
manded, with  directions  to  enter  decrees  dividing  the  damages  and 
\ower  court  costs. 


(249  WeO,  4BS) 

In  re  SOLTMANN. 

Appeal  of  RATHBONB. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    January  16,  1918.) 

No.  127. 

1.  Bankbuptcy   ^ss>SM — Claims — Proof — Secured    Claim— Deticienct. 

Where  a  trustee  in  bankruptcy  was  not  a  party  to  proceedings  of  a 
creditor  to  foreclose  his  fourth  mortgage  under  which  sale  was  had  re- 
sulting in  a  deficiency  judgment,  the  deficiency  Judgment  did  not  con- 
stitute a  liquidation  of  the  claim  under  the  mortgage,  within  Bankruptcy 
Act  July  1,  1898.  c.  541,  §  57h,  30  Stat  560  (Comp.  St.  1916,  §  9641),  so  as 
to  be  provable. 

2.  Mobtoaoes  ^=>427(1) — Foreclosure — EJquitt  of  Redemption. 

The  mortgagor,  or,  if  he  has  conveyed  before  suit  brought,  his  grantee, 
is  a  necessary  party  to  an  action  to  foreclose,  and,  if  not  made  a  party, 
Ids  equity  of  redemption  is  not  foreclosed. 

3.  Bankruptcy  ^=s»213 — Trustee — Rights  of. 

Under  Bankruptcy  Act,  t  70  (Comp.  St.  1916,  9  9654),  a  trustee,  when 
elected,  is  by  operation  of  law  vested  with  the  bankrupt's  title  as  of  the 
date  of  adjudication,  and  where  the  trustee  was  not  made  a  party  to  a 
suit  to  foreclose  a  mortgage  on  the  bankrupt's  property,  begun  after*  bank- 
ruptcy, though  before  election  of  the  trustee,  the  equity  of  redemption, 
which  passed  to  him,  was  not  foreclosed  by  the  judgment. 

4.  Mortgages    ^=»567(1) — Foreclosure — Purchaser. 

Where  the  mortgagor  was  not  a  party  to  a  suit  to  foreclose,  nor  was 
his  trustee  in  bankruptcy  made  a  party,  a  purchaser  at  such  foreclosure 
sale  becomes  an  assignee  of  the  mortgage,  and  if  he  enters  into  posses- 
sion becomes  a  mortgagee  in  possession,  so  that  If,  upon  sale  thereafter  of 
the  premises  under  a  prior  mortgage,  a  surplus  be  paid  into  court,  the 
purchaser  will  be  entitled  to  it,  and  if  a  surplus  still  remains  it  will  go  to 
the  trustee  as  owner  of  the  equity  of  redemption. 
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5.  Bankruptcy  ^=»334 — Claims— LTQmDATioN. 

Where  the  trustee  In  bankruptcy  was  not  a  party  to  a  suit  to  foreclose 
fourth  mortgage,  and  the  mortgagee  recovered  a  deflciency  Judgment, 
which  he  attempted  to  prove  against  the  bankrupt's  estate,  the  sole  ques- 
tion for  determination,  the  claim  not  having  been  liquidated,  was  whether 
the  amount  bid  at  the  foreclosure  sale  represented  the  fair  value  of 
the  premises,  and,  the  referee  having  found  that  the  value  of  the  land  was 
ample  to  secure  the  whole  of  the  mortgagee's  claim,  he  was  not  obliged 
to  fix  its  exact  value. 

6.  Bankruptcy  ^=s>334 — Ciaims — Liquidation. 

Where  a  trustee  in  bankruptcy  was  not  a  party  to  a  suit  to  foreclose  a 
fourth  mortgage,  so  that  the  deflciency  Judgment  recovered  by  the  mort- 
gagee was  not  a  liquidation  of  ^s  claim,  the  Judgment  roll  was  ad- 
missible as  some  evidence  of  the  value  of  the  property. 

7.  Appeal   and   E^rbor   ^=»544(3) — Review — ^Determination. 

Appeals  are  decided  on  the  record  sent  up  whenever  possible,  and  a 
decree  will  not  be  reversed  where,  from  the  record,  the  appellate  court 
could  determine  the  nature  of  evidence  improperly  excluded,  and  that  it 
would  not  have  affected  the  result 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  York. 

In  the  matter  of  the  bankruptcy  of  Edward  G.  Soltmann.  From  an 
order  expunging  his  proof  of  debt,  R.  Bleecker  Rathbone  appeals.  Af- 
firmed. 

See,  also,  238  Fed.  241. 

Eugene  L.  Bushe,  of  New  York  City,  for  appellant. 
Walter  B.  Raymond,  of  New  York  City  (Edwin  S.  Hall,  of  New 
York  City,  of  counsel),  for  trustee. 
Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  expunging 
R.  Bleecker  Rathbone's  proof  of  debt  against  the  estate  of  Edward 
G.  Soltmann,  a  bankrupt.  Rathbone  was  the  owner  of  a  fourth  mort- 
gage for  $15,000  on  premises  belonging  to  the  bankrupt,  subject  to 
prior  mortgages  aggregating  about  $147,000. 

After  the  adjudication  Rathbone  began  an  action  in  the  state  court 
to  foreclose  the  mortgage,  which  was  then  overdue,  filed  the  usual  lis 
pendens,  and  obtained  permission  from  the  District  Court  to  main- 
tain the  action  and  to  make  the  receiver  in  bankruptcy  a  party  defend- 
ant. Some  two  months  or  more  after  the  trustee  was  elected  the 
usual  decree  for  foreclosure  sale  was  made,  and  on  November  20, 
1915,  the  sale  was  had,  resulting  in  a  deficiency  judgment  for  $16,- 
334.50  against  Soltmann,  which  was  duly  entered  of  record  on  the 
docket  of  judgments  in  the  office  of  the  clerk  of  the  county  of  New 
York  December  31,  1915. 

[1]  January  5,  1916,  Rathbone  filed  a  proof  of  debt  in  bankruptcy, 
relying  upon  this  deficiency  judgment  as  a  liquidation  by  him  of  his 
claim  under  section  57h  of  the  Bankruptcy  Act.  Judge  Mayer  rightly 
disallowed  the  claim,  on  the  ground  that  th^  trustee  not  having  been 
made  a  party  the  deficiency  judgment  did  not  constitute  a  liquidation 
of  the  claim  by  Rathbone  under  the  mortgage. 
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[2-4]  Thereupon  Rathbone  fUed  an  amended  proof  of  debt,  asking 
Aat  the  value  of  the  mortage  be  liquidated  as  the  court  might  direct 
under  the  same  section.  The  referee  in  bankruptcy  took  much  tes- 
timony of  experts  as  to  the  value  of  the  mortgaged  premises,  upon 
which  he  foimd  that  they  were  ample  security  for  Rathbone's  claim. 
Judge  Manton  confirmed  the  report  and  ordered  the  claim  to  be 
expunged. 

The  mortgagor,  or,  if  he  has  conveyed  before  suit  brought,  his  gran- 
tee, is  a  necessary  party  to  an  action  to  foreclose,  and,  if  not  made 
a  party,  his  equity  of  redemption  is  not  foreclosed.    The  trustee  in 
this  case  was  elected  after  suit  brought,  but  became  vested  by  oper- 
ation of  law  with  the  mortgagor's  title  as  of  the  date  of  adjudica- 
tion, which  was  before  suit  brought,  section  70,  Bankruptcy  Act.    Con- 
sequently his  equity  of  redemption  has  never  been  barred.    Winslow 
V.  Clark,  47  N.  Y.  261;   Landon  v.  Townshend,  112  N.  Y.  93,  19 
N.  E.  424,  8  Am.  St.  Rep.  712.    The  purchaser  at  such  a  foreclosure 
sale  becomes  assignee  of  the  mortgage,  and  if  he  has  entered  into 
possession  he  becomes  mortgagee  in  possession.    This  is  because  the 
land  is  not  sold  and  the  mortgage  is  sold.    Townshend  v.  Thomson, 
139  N.  Y.  152,  161,  34  N.  E.  891 ;  Jackson  v.  Bowen,  7  Cow.  (N.  Y.) 
13;    Robinson  v.  Ryan,  25  N.  Y.  320;    Miner  v.  Beekman,  50  N. 
Y.  337. 

It  results  from  the  foregoine  that  Rathbone  has  lost  his  mortgage, 
and  that  the  purchaser  at  the  foreclosure  sale  is  the  owner  of  it.  If, 
upon  a  sale  hereafter  of  the  premises  tmder  a  prior  mortgage,  a  sur- 
plus be  paid  into  court,  the  purchaser  at  the  foreclosure  sale  under 
Rathbone's  mortgage  will  be  entitled  to  it.  If  there  remain  after  that 
a  surplus,  it  will  go  to  the  trustee,  as  owner  of  the  equity  of  redempn 
tion. 

[5]  Accordingly  the  question  to  be  determined  was  whether  the 
amount  bid  at  the  foreclosure  sale  represented  the  fair  value  of  the 
premises.  The  referee  found  that  the  value  of  the  land  was  ample  to 
secure  the  whole  of  Rathbone's  claim.  We  do  not  think  he  was 
obliged  to  fix  the  exact  value  as  counsel  contends.  His  finding  of 
fact  upon  evidence  sufficient  to  support  it  we  a^-e  not  disposed  to  dis- 
turb. 

[8]  Another  objection  made  by  counsel  for  Rathbone  is  that  the 
referee  refused  to  deceive  in  evidence  the  judgment  roll  in  the  fore- 
closure action.  We  think  this  was  error,  and  that  he  misunderstood 
Judge  Mayer's  opinion.  While  alone  it  was  not  sufficient  to  support 
a  liquidation  of  the  mortgage,  it  was  some  evidence  of  value. 

[7]  Appeals  are  decided  on  the  record  sent  up  whenever  possible^ 
it  being  sent  back  only  under  exceptional  circumstances.  We  can 
gather  from  the  facts  and  figures  in  this  record  that  the  amount  bid 
at  the  foreclosure  sale,  together  with  the  prior  incumbrances,  inter- 
est, and  taxes,  would  indicate  a  value  in  November,  1915,  of  between 
$152,000  and  $153,000.  Consideration  of  this  evidence  does  not  alter 
our  conclusion. 
The  decree  is  affirmed. 
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<249  Fed.  458) 

KANSAS  CITY,  C.  &  S.  RY.  CO.  v.  SHOEMAKER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  19,  1917J 

No.  4922. 

1.  Railroads  ^=»301 — Mutual  Rights  and  Duties  at  Highway  Cbossinos. 

The  driver  of  a  railway  motorcar  had  the  ri^t  of  way  at  a  highway 
crossing  over  an  automobile  on  the  highway. 

2.  Master  and  Servant  ^=»137(3) — Railroads  ^s»327(1) — Liabilitt  fob  In- 

juries— ^Accidents  at  Crossings. 

It  was  the  primary  duty  of  the  driver  of  an  automobile,  approaching  a 
railroad  crossing,  to  look  and  listen  for  engines,  cars,  motorcars,  and 
other  vehicles  on  the  railroad,  and  to  stop  before  colliding  with  any  of 
them,  and  the  driver  of  a  railway  motorcar  had  the  right  to  rely  upon 
the  legal  presumption  that  the  automobile  driver  would  faithfully  dis- 
charge this  duty,  and  would  have  been  guilty  of  no  breach  of  duty,  or 
negligence  towards  a  fellow  employ 6  riding  on  the  motorcar,  if  he  had 
seen  the  automobile  approaching,  and  had  driven  steadily  on  until  the 
collision  occurred,  in  the  faith  that  the  automobile  driver  would  stop, 
unless  he  perceived  that  the  driver  would  not  stop  in  time  to  prevent  the 
collision,  and  thereafter  failed  to  exerdse  reasonable  care  to  stop  the 
motorcar,  so  as  to  avoid  the  collision 

3.  Master  and  Servant  ^=»265(3, 12) — ^Actions  for  Injuries — Burden  or 

Proof. 

A  railway  employ^,  suing  for  injuries  sustained  while  riding  on  a 
motorcar  which  collided  with  an  automobile,  had  the  burden  of  proving 
his  allegations  as  to  the  negligence  of  the  driver  of  the  motorcar,  and 
that  such  negligence  caused  or  directly  contributed  to  the  collision. 

4.  Master  and  Servant  «=»285(1),  287(4) — Actions  for  Injuries — Direction 

OF  Verdict. 

Where  there  was  no  substantial  evidence  that  the  driver  of  the  motor- 
car perceived,  in  time  to  stop  and  prevent  the  accident,  that  the  driver 
of  the  automobile  would  not  discharge  his  primary  duty  of  stopping  and 
preventing  the  collision,  and  that  his  failure  to  exercise  reasonable  care 
to  stop  the  motorcar  after  so  perceiving  directly  contributed  to  the 
injury,  defendant's  motion  for  a  directed  verdict  should  have  been 
granted. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Vallcenburgh,  Judge. 

On  motion  for  rehearing.    Rehearing  denied. 

For  former  opinion,  see  245  Fed.  117,  157  C.  C.  A.  413. 

John  H.  Lucas  and  William  C.  Lucas,  both  of  Kansas  City,  Mo., 
for  plaintiff  in  error. 

J.  C.  Hargus,  O.  H.  Dean,  W.  D.  McLeod,  and  H.  M.  Langworthy, 
all  of  Kansas  City,  Mo.,  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

SANBORN,  Circuit  Judge,  and  BOOTH,  District  Judge.  A  consid- 
eration of  the  argument  presented  and  the  authorities  cited  by  counsel 
for  the  plaintiff  below  on  this  motion  for  a  rehearing  has  failed  to 
convince  that  the  instruction  refused  by  the  trial  court  and  considered 
in  the  opinion  of  this  court  was  either  erroneous  or  clearly  given  to  the 
jury  in  the  general  charge  of  the  court  below. 
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Nor  has  the  elaborate  argument  to  the  effect  that  there  was  substan- 
tial evidence  of  the  negligence  of  John  Green,  the  section  man  who  was 
operating  the  motorcar,  persuaded  us  that  the  court  below  rightly 
refused  the  request  of  the  defendant  below  for  a  direction  to  the  jury 
to  return  a  verdict  in  its  favor.  The  plaintiff  was  a  fellow  servant  of 
John  Green  in  the  section  gang  of  the  railway  company.  They  were 
retumiijg  from  work  on  the  south  end  of  their  section  on  a  motorcar 
which  Green  was  driving  along  the  railroad.  At  a  crossing  of  the  rail- 
road by  a  highway  there  was  a  collision  of  an  automobile,  which  one 
of  its  occupants  was  driving  along  the  highway  with  the  motorcar  and 
a  resulting  injury  to  the  plaintiff.  The  highway  ran  east  and  west 
and  the  automobile  came  from  the  west.  The  railroad  ran  from  south- 
east to  northwest  and  the  motorcar  came  from  the  southeast.  Green 
sat  on  the  northeast  corner  of  the  motorcar,  on  the  side  of  it  oppo- 
site that  from  which  the  automobile  came,  and  did  not  look  for  or  see 
the  automobile  until  the  collision.  Two  of  the  section  men  who  were 
riding  on  the  west  side  of  the  motorcar  saw  the  automobile  approach- 
ing, but  one  of  them  testified  that  he  said  nothing  because  he  supposed 
it  would  stop.  The  railroad  at  the  crossing  was  on  a  fill  or  embank- 
ment 10  or  12  feet  above  the  surrounding  country,  and,  within  150 
feet  of  the  crossing,  the  highway  rose  by  an  ascending  grade  to  the 
level  of  the  railroad. 

[1,  2]  The  driver  of  the  motorcar  had  the  right  of  way  over  the 
crossing.  The  railroad  itself  was  a  warning  of  danger  to  the  driver 
of  the  automobile,  and  it  was  his  primary  duty  to  use  his  eyes  and  ears 
to  look  and  listen  for  engines,  cars,  motorcars,  and  other  vehicles  op- 
erating upon  the  railroad  and  to  stop  his  car  before  it  could  collide  with 
any  of  them.  The  driver  of  the  motorcar  had  the  right  to  rely  upon  the 
legal  presumption  that  the  driver  of  the  automobile  would  faithfully 
discharge  this  duty  and  stop  his  machine  in  time  to  prevent  a  collision. 
If  Green  had  seen  the  automobile  approaching,  and  had  driven  his 
motorcar  steadily  on  until  the  collision  occurred,  in  the  faith  that  the 
driver  of  the  automobile  would  stop  it  before  it  reached  the  railroad 
track,  as  it  was  his  duty  to  do,  Green  would  have  been  guilty  of  no 
breach  of  duty  or  negligence,  imless  he  perceived  that 'the  driver  of  the 
automobile  would  not  stop  it  in  time  to  prevent  the  collision,  and  there- 
after failed  to  exercise  reasonable  care  to  stop  his  motorcar  so  as  to 
avoid  it.  St.  Louis  &  San  Francisco  Railroad  Co.  v.  Summers,  173 
Fed.  358,  359,  360,  97  C.  C.  A.  328,  329,  330;  Illinois  Central  R.  Co. 
v.  Ackerman,  144  Fed.  959,  76  C.  C.  A.  13;  Hart  v.  Northern  Pacific 
Ry.  Co.,  196  Fed.  180,  188,  189,  116  C.  C.  A.  12,  20,  21 ;  Denver  City 
Tramway  Co.  v.  Cobb,  164  Fed.  41,  43,  90  C.  C.  A.  459,  461 ;  Iowa 
Central  Ry.  Co.  v.  Walker,  203  Fed,  685,  686,  121  C.  C.  A.  579,  580. 
[3,  4]  The  plaintiflf  below  alleged,  and  the  burden  was  on  him  to 
prove,  the  breach  of  duty,  the  negligence  of  Green,  the  driver  of  the 
motorcar,  and  the  fact  that  his  negligence  caused  or  directly  contrituted 
to  the  collision.  Substantial  evidence  that  Green  perceived,  in  time 
to  have  stopped  his  car  and  to  have  prevented  the  accident,  that  the 
driver  of  the  automobile  would  not  discharge  his  primary  duty,  stop 
his  car,  and  prevent  the  collision,  and  that  his  failure  to  exercise  rea- 
161  C.O.A.— 27 
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sonablc  care  to  stop  his  motorcar  thereafter  directly  contributed  to  the 
injury  of  the  plaintiff,  was  indispensable  to  the  latter's  right  to  re- 
cover in  this  action.  The  record  in  this  case  has  been  searched  in  vain 
for  any  substantial  evidence  of  these  facts.  On  the  other  hand,  there 
is  persuasive  evidence  of  eyewitnesses  who  were  upon  the  west  side 
of  the  motorcar,  and  who  saw  the  automobile  approach,  that  when  the 
fact  appeared  that  its  driver  would  not  slow  or  stop  it  in  season  to  pre- 
vent the  collision,  but  would  violate  his  duty  and  drive  right  on,  it  was 
too  late  for  Green  to  have  stopped  his  car,  or  to  have  avoided  the  col- 
lision. For  these  reasons  we  are  of  the  opinion  that  the  court  below 
should  have  granted  the  request  of  the  defendant  to  instruct  the  jury 
to  return  a  verdict  in  its  favor. 

The  motion  for  a  rehearing  must  be  denied. 

GARLAND,  Circuit  Judge,  concurs  in  denying  the  motion  for  re- 
hearing. 


(249  Fed.  460) 

THE  COLON. 

(Circuit  0>iirt  of  Appeals,  Second  (^cait    January  16v  19ia) 

No.  96. 

L  Shipping  ^=>84(3) — Liability  of  Vessels — ^Injubt  to  9rEVEi>oBB& 

A  ship  is  liable  in  rem  for  an  injury  to  a  stevedore  resulting  from  a 
dangerously  defective  hatch  cover  furnished  by  it  to  the  stevedores  for 
their  use. 

2.  Shipping  ^=»86(2)^LiABiLrrT  of  Vessel — Injxtbt  to  Stevedobb. 

A  finding  by  the  trial  court  that  the  iLjury  of  a  stevedore  by  the  faW- 
ing  of  a  hatch  cover  on  which  he  stood  whUe  helping  to  cover  tbe 
hatch  at  night  by  artificial  light  was  due  to  the  fact  that  the  covers  had 
become  worn  untU  they  were  too  short  held  supported  by  the  evidencR 

8.  Evidence  ^=»75 — Shipping — Suit  fob  Injuby  to  Stevedobe— Defectivi 
Equiphent. 

In  a  suit  to  recover  for  injury  to  a  stevedore  by  the  falling  of  a  hatdi 
cover,  alleged  to  have  been  too  short,  which  was  marked  and  measured 
by  one  of  the  ship's  otticers  the  next  morning,  the  failure  of  respondent 
to  produce  the  cover  or  measurements  htdd  to  Justify  the  inference  tliat 
such  evidence  would  have  shown  it  to  be  defective. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  John  Ivancich  against  the  steamship  Colon ;  the 
Panama  Railroad  Company,  claimant.  Decree  for  libelant,  and  claim- 
ant appeals.    Affirmed. 

For  opinion  below,  see  241  Fed.  592. 

Richard  Reid  Rogers,  of  New  York  City,  for  appellant. 

Lawrence  B.  Cohen,  of  New  York  City  (William  T.  Martin  and 
George  V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for 
appellee. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

^5>For  other  cmsM  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Dlseits  « ladcw 

Digitized  by  VjOOQIC 


THE  COLON  419 

WARD,  Circuit  Judge.  April  6,  1915,  the  steamer  Colon  was  being 
loaded  at  Pier  67,  North  River.  The  stevedores  had  been  stowing 
cargo  in  the  wings  of  the  lower  hold  at  hatch  32,  when  at  9:30 
p.  m.,  they  were  called  up  by  the  foreman  and  told  to  put  the  hatch 
covers  on  the  orlop  deck  hatch.  In  this  hatch  there  were  two  iron 
strongbacks  running  athwartships  between  the  coamings,  and  on  these 
rested  two  wooden  strongbacks  running  fore  and  aft.  This  divided 
the  hatch  into  three  fore  and  aft  sections,  each  of  which  required 
12  hatch  covers,  about  2  feet  wide  and  3  inches  thick.  The  covers 
for  the  starboard  section  were  piled  on  the  starboard  side  of  the 
hatch,  of  the  middle  section  on  the  after  end,  and  of  the  port  sec- 
tion on  the  port  side.  There  was  a  shoulder  1%  inches  wide  on  the 
coamings  and  on  each  side  of  the  wooden  strongbacks,  on  which  the 
ends  of  the  covers  were  designed  to  rest,  with  a  play  of  about  half  an 
inch. 

The  libelant  and  his  partner  took  the  first  cover  from  the  starboard 
pile,  each  holding  one  end,  and  placed  it  at  the  after  end  of  the  star- 
board section.  They  then  took  the  next  cover  and  put  it  in  place ;  the 
libelant  standing  on  the  first  cover  and  his  partner  on  the  deck.  They 
proceeded  in  this  way  until  they  had  placed  the  seventh  cover,  when 
the  libelant,  standing  upon  the  sixth  cover,  turned  around  to  go  with 
his  partner  to  get  the  eighth  cover.  The  sixth  slipped  from  place, 
and  he  fell  into  the  lower  hold,  sustaining  serious  injuries.  Judge 
Hazel  found  that  the  accident  was  due  to  the  defective  condition  of 
the  sixth  hatch  cover,  by  wearing  at  the  ends,  and  entered  a  decree  for 
the  libelant. 

[1]  There  can  be  no  doubt  of  the  liability  of  the  vessel  in  rem,  if 
the  accident  was  caused  by  a  defective  hatch  cover  furnished  to  the 
stevedores.  The  Rheola  (C.  C.)  19  Fed.  926;  The  King  Gruff ydd. 
131  Fed.  189,  65  C.  C.  A.  495;  I.  M.  M.  Co.  v.  Fleming,  151  Fed! 
203,  80  C.  C.  A.  479. 

[2]  The  claimant's  theory,  that  a  cover  belonging  to  the  middle 
section,  which  was  narrower  than  the  port  or  starboard  sections,  had 
been  negligently  placed  by  the  stevedores  in  the  pile  of  covers  for  the 
starboard  section,  is  not  sustained  by  the  proofs.  No.  2  hatch  on  the 
orlop  deck  was  pleasured,  as  well  as  the  clearances  of  the  port,  middle, 
and  starboard  sections,  together  with  the  width  of  the  shoulders  on 
each,  and  reduced  to  a  diagram  by  Glasser,  a  city  surveyor,  for  the 
libelant.  Stone,  the  chief  officer  of  the  steamer,  did  the  same  thing 
for  the  claimant.  Considering  first  the  plan  drawn  by  Glaser:  He 
gives  the  width  of  the  shoulders,  both  on  the  coamings  and  strongbacks, 
as  1%  inches.  If  we  add  the  full  2*/8  inches  to  his  measurement  of 
clearance  in  the  middle  section  we  get  5  feet  1^^  inches,  which  would 
not  cover  5  feet  1%  inches,  his  measurement  of  the  clearance  in  the 
starboard  section. 

Stone's  diagram  would  allow  a  middle  section  cover  to  just  stay 
in  place  in  the  starboard  section,  if  adjusted  with  the  greatest  care. 
He  gives  the  distance  between  the  strongbacks  in  the  middle  section 
as  5  feet  2  inches,  and  between  the  strongback  and  the  coaming  in  the 
starboard  section  5  feet  4  inches.     If  we  subtract  2*/8  inches,  the 
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width  of  the  shoulders,  from  the  starboard  section,  we  get  a  clear- 
ance of  5  feet  114  inches,  so  that,  allowing  a  play  of  half  an  inch 
to  the  cover  for  the  middle  section,  it  would  be  5  feet  1^^  inches  put  in 
a  space  of  5  feet  1^  inches.  The  least  lateral  movement  would  cause 
it  to  fall. 

Therefore  we  are  satisfied  that  the  accident  did  not  occur  because 
a  middle  section  cover  was  put  in  the  starboard  section.  The  cover 
must  have  fallen,  as  the  District  Judge  found,  because  it  was  too  short 
for  safety,  probably  as  the  result  of  being  worn  at  the  ends.  We  sus- 
pect that  when  one  of  the  stevedores,  who  was  a  foreigner,  spoke  of 
wearing  at  the  comers,  he  meant  ends. 

[3]  One  of  the  stevedores  marked  the  cover  when  it  was  examined 
the  next  morning.  The  failure  of  the  claimant  to  preserve  it,  and  to 
produce  the  measurements  taken  by  the  ship's  carpenter  and  written 
down  by  the  superintending  engineer  that  morning,  justifies  the  infer- 
ence that  the  cover  and  the  measurements,  if  produced,  would  have 
shown  defective  equipment.  The  Phoenix  (D.  C.)  34  Fed.  760,  762; 
The  Lackawanna,  210  Fed.  262,  127  C.  C.  A.  80;  The  Bertha  F. 
Walker,  220  Fed.  667,  136  C.  C.  A.  309. 

The  cases  cited  by  the  libelant  of  defective  ropes  and  other  equipment 
not  in  the  actual  charge  of  the  injured  party  are  not  wholly  applicable 
to  a  case  like  this,  where  he  handled  and  placed  the  hatch  cover  said 
to  be  defective.  If  it  was  as  much  as  an  inch  and  a  half  too  short,  as 
the  libelant's  witnesses  say,  care  on  his  part  might  have  caused  him  to 
reject  it  or  to  chock  it  at  both  ends.  Failure  to  do  so  might  be  re- 
garded as  negligence,  which  would  entitle  him  to  recover  only  half 
damages.  But,  as  the  work  was  being  done  at  night,  in  artificial  light, 
we  are  not  disposed,  in  view  of  all  the  circumstances,  to  disturb  the 
finding  of  the  District  Judge. 

Decree  affirmed. 


(249  Fed.  4S2^ 

THOBiPSON  BELDEN  &  CO.  et  al.  v.  LEIffT  BREWING  CX). 

In  re  MOISE. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     February  23,  1918.    Blearing 

Denied  May  29,  1918.) 

No.  4952. 

Bankbuptct   ^=»314(3)  —  Intoxicatinq   Liquors   ^s»147 — Sales— Whibi 
Made. 

Where  a  brewing  company  located  in  lUinois  gave  to  the  bankrupt  the 
exclusive  right  to  sell  its  beer  at  wholesale,  the  same  to  be  delivered 
f.  o.  b.  at  Omaha*  Neb.,  the  sales  must  be  deemed  to  have  occurred  in 
Illinois,  where  the  brewing  company  was  licensed,  so  the  company  was 
entitled  to  have  allowed  its  claim  against  the  bankrupt,  based  on  sales 
made  under  the  contract,  though  it  was  not  licensed  in  Nebraska  to  sell 
intoxicating  liquors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  J.  W.  Woodrough,  Judge. 

In  the  matter  of  the  bankruptcy  of  Walter  Moise.    The  claim  01 

^s»Por  other  cases  see  same  topic  4  KBY  NUMBER  In  all  Key-Numbered  DlsesU  4  lDdex« 
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the  Leisy  Brewing  Company  was  rejected  by  the  referee,  and,  the 
order  being  reversed,  and  claim  allowed  on  petition  to  review,  Thomp- 
son Belden  &  Co.  and  other  creditors,  whose  claims  had  been  allowed, 
were  |>ermitted  to  appeal,  the  trustee  declining.    Affirmed. 

F.  S.  Howell,  of  Omaha,  Neb.  (W.  J,  Connell,  of  Omaha,  Neb.,  on 
the  brief),  for  appellants. 

Arthur  F.  Mullen,  of  Omaha,  Neb.  (F.  A.  Mulfinger,  of  Omaha, 
Neb.,  on  the  brief),  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

TRIEBER,  District  Judge.  The  only  question  involved  is  whether, 
upon  the  undisputed  facts,  the  appellee  was  entitled  to  have  its  claim 
against  the  bankrupt  estate  of  Walter  Moise  allowed.  The  claim  was 
rejected  by  the  referee  in  bankruptcy,  and  on  a  petition  to  review 
the  order  of  the  referee  was  1^  the  District  Court  reversed,  and  the 
claim  ordered  to  be  allowed.  The  trustee  declining  to  appeal  from  the 
decision  of  the  District  Court,  appellants,  creditors  of  the  bank- 
rupt, whose  claims  had  been  allowed,  were  permitted  to  prosecute  this 
appeal. 

The  facts  are  that  the  contract  between  the  bankrupt  and  the  ap- 
pellee, a  brewing  company  located  at  Peoria,  in  the  state  of  Illinois, 
gave  to  the  bankrupt  the  exclusive  right  to  sell  at  wholesale  its  beer 
in  certain  territory,  to  be  delivered  in  carload  lots  "f .  o.  b."  at  Omaha, 
Neb.,  at  certain  prices  set  out  in  the  contract,  and  also  to  pay  the 
freight  on  all  its  empty  cooperage^  cases  and  bottles,  returned  to  it  by 
the  bankrupt,  in  carload  lots.  By  a  subsequent  agreement  the  appel- 
lee agreed  to  furnish  for  the  use  of  the  bankrupt  in  the  handling  and 
delivery  of  its  beer  sufficient  trucks  and  keep  them  in  repair.  The 
statutes  of  the  state  of  Nebraska  (Ann.  St.  1911,  §  4231  [chapter  50, 
§  11])  require  all  persons  selling  malt  or  other  intoxicating  Hquors  to 
procure  a  license  and  pay  the  tax  prescribed.  Any  person  selling 
them  without  having  procured  such  license  is  guilty  of  a  misdemeanor, 
and  section  4231a  (section  11a)  provides: 

"That  in  all  cases  where  the  purchase  price  for  Intoxicating  liquors  is 
paid  to  the  person  who  makes  manual  delivery  of  any  such  liquors  to  the 
vendee  thereof,  the  sale  shall  be  held  to  have  been  made  in  the  county  where 
delivery  and  payment  were  made,  as  aforesaid." 

The  evidence  also  shows  that  the  appellee  was  lawfully  empowered 
to  sell  liquors  at  Peoria,  in  the  state  of  Illinois,  the  place  the  beer 
was  manufactured  and  shipped  from  to  the  bankrupt  at  Omaha, 
Neb. 

The  contention  of  the  appellants  is  that  as  the  beer  was,  under  the 
contract  between  the  parties,  to  be  shipped  to  Omaha,  the  appellee  to 
pay  the  freight,  the  sale  was  made  there,  and,  agpellee  not  having  pro- 
cured a  license  there,  it  cannot  recover.  Benbrook  v.  United  States, 
186  Fed.  153,  108  C.  C.  A.  265,  rules  this  case  and  leads  to  an  affirm- 
ance.   The  trial  judge  in  that  case  had  charged  the  jury: 

"If  you  find  the  defendant,  on  receiving  word  that  Joe  Liles  wanted  medi- 
cine, or  wanted  whisky,  on  one  or  more  occasions  took  from  his  place  of 


Digitized  by  VjOOQIC 


422  161  C.  O.  A.  RBP0RT8 

business  a  pint  of  whisky,  and  carried  it  and  delivered  it  to  Joe  lilies,  and 
collected  the  pay  therefor  at  Joe  Llles'  boarding  house  in  another  part  of  the 
town  of  Fayetteyille,  then  the  •  •  •  sale  was  made  when  the  whisky  was 
delivered  and  the  money  collected;  •  •  •  and  if  you  should  so  find,  and 
further  find  that,  when  such  -sales  occurred,  defendant  had  not  paid  the 
special  tax  to  sell  liquor  at  Joe  Liles*  boarding  house,  •  •  •  then  you 
should  find  him  guilty  as  charged  in  the  indictment" 

The  court  reversed  the  conviction,  and  spoke  through  Judge  Ad- 
ams: 

"Axjcording  to  this  interpretation  of  the  law,  the  large  dry  goods  stores  of 
our  cities  would  be  'carrying  on  business'  at  the  residences  of  their  customers, 
provided  they  took  orders  at  their  stores  for  goods  to  be  delivered  and  paid 
for  at  the  residences.  The  usual  and  accepted  meaning  of  these  words,  when 
applied  to  present  methods  of  transacting  business,  would  not,  in  our  opinion, 
warrant  such  interpretation." 

To  the  same  effect  are  Jones  v.  United  States,  170  Fed.  1,  95  C  C. 
A.  213,  24  L.  R.  A.  (N.  S.)  143;  United  States  v.  Lackey  (D.  C.)  120 
Fed.  577;  Wagner  v.  Breed,  29  Neb.  720,  732,  733,  46  N.  W.  286; 
State  V.  Davis,  62  W.  Va.  500,  60  S.  E.  584,  14  L.  R.  A.  (N.  S.)  1142; 
Commonwealth  v.  Fleming,  130  Pa.  138,  18  Atl.  622,  5  L.  R.  A.  470, 
17  Am.  St.  Rep.  763. 

The  judgment  of  the  District  Court  is  affirmed. 


(249  Fed.  464) 

UNITED  STATES  v.  DENVER  &  R.  G.  R  CO. 

(Circuit  Court  of  Appeiila    Eighth  C^cuit.     February  23,  191&) 

Na  4037. 

BfASTEK  AND  Se«TANT  ^^IS— H0UB8  OF  SERVICE  ACT— VIOLATION — I^IABIUTT 

— "Permitted." 

Where  a  telegraph  operator  employed  by  defendant,  who  perfbrmed 
duties  for  and  was  subject  to  the  orders  of  a  second  railroad  company, 
which  through  an  accounting  between  the  two  companies  made  contribu- 
tions to  his  salary,  was  required  by  the  second  company  to  remain  on 
duty  longer  than  allowed  by  Hours  of  Service  Act  Mardi  4,  1907,  c.  2939, 
S4  Stat  1415  (Comp.  St  1916,  §§  8677--8680).  defendant  is  Uable  for  the 
penalty  prescribed,  whether  the  operator  be  treated  as  a  Joint  employ* 
of  the  two  companies  or  as  an  employ^  of  defendant  alone,  for  in  any 
case  defendant  was  bound  to  see  that  such  operator  did  not  remain  on 
duty  for  an  excess  period,  and,  if  defendant  faUed,  it  ''permitted"  the 
operator  to  perform  excess  service  in  violation  of  the  act 

[Ed.  Note.— For  other  definitional  see  Words  and  Phrases,  First  and 
Second  Series,  Permit] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;   Robert  E.  Lewis,  Judge. 

Action  by  the  United  States  against  the  Denver  &  Rio  Grande  Rail- 
road Company  to  recover  a  penalty  for  violation  of  the  Hours  of 
Service  Act  There  was  a  judgment  for  defendant,  dismissing  the 
action,  and  plaintiff  brings  error.    Reversed. 

^=:>For  other  cmm  •««  tame  topic  ft  KBT-NUMBBR  In  aU  Key-Numbertd  Dlcosts  ft  Indotf 
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John  A.  Gordon,  Asst.  U.  S.  Atty.,  of  Denver,  Colo.,  and  Philip 
J.  Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C.  (Harry 
B.  Tedrow,  U.  S.  Atty.,  of  Denver,  Colo.,  on  the  brief),  for  the  United 
States. 

J.  G.  McMurry,  of  Denver,  Colo.  (E.  N.  Clark,  of  Denver,  Colo., 
on  the  brief),  for  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  AMIDON  and  MUNGER, 
District   Judges. 

AMIDON,  District  Judge.    This  is  an  action  by  the  United  States 
against  the  Denver  &  Rio  Grande  Railroad  Company  to  recover  a  pen- 
alty for  violation  of  the  Hours  of  Service  Act.    The  alleged  violation 
grows  out  of  permitting  a  telegraph  agent  at  the  station  of  Portland, 
in  Colorado,  to  remain  on  duty  beyond  the  limits  fixed  by  the  statute. 
The  defendant's  line  is  intersected  at  that  point  by  the  line  of  the  Santa 
Fe  Road.     The  operator  is  employed  by  the  Rio  Grande  Company, 
and  paid  by  it,  and  then  the  Santa  Fe  makes  its  contribution  to  the 
salary  through  the  accounting  between  the  two  companies.    The  agent 
was,  however,  by  reason  of  a  contract  between  the  companies,  sub- 
ject to  the  direction  of  the  train  dispatcher  and  officers  of  each  compa- 
ny in  the  performance  of  his  duties.    The  case  was  tried  upon  the  plead- 
ings and  an  agreed  statement  of  facts.    The  trial  court  dismissed  the  ac- 
tion, and  the  government  appeals. 

The  following  is  a  summary  of  the  controlling  facts,  somewhat 
reduced  from  the  statement  in  the  brief  of  counsel  for  the  govern- 
ment. The  operator  was  a  joint  employe  of  the  defendant  and  the 
Santa  Fe  Company.  For  the  services  performed  for  the  defend- 
ant the  agent  received  his  instructions  directly  from  its  chief  dis- 
patcher and  other  ofiicials,  and  for  services  performed  for  the  Santa 
Fe  he  received  his  instructions  directly  from  the  chief  dispatcher 
and  other  officials  of  that  company.  The  regular  hours  of  his  service 
were  from  7:15  a.  m.  to  7:15  p.  m.  On  June  17,  1915,  he  went  on 
duty  at  his  regular  time  at  7:15  a.  m.,  and  remained  on  duty  until 
8 :45  p.  m.  Knowing  that  a  train  on  the  Santa  Fe  line  was  due  to  pass 
Portland  about  7  o'clock  p.  m.,  he  inquired  of  the  train  dispatcher  of 
that  company  about  handling  said  train,  and  was  advised  by  the  train 
dispatcher  that  the  train  might  be  expected  through  Portland  at  any 
time  after  7  o'clock,  and  that  he  should  attend  to  it  on  its  arrival,  giving 
it  proper  clearance  through  the  interlocking  plant.  In  response  to  this 
order  he  remained  on  duty  until  the  train  arrived  at  8:45  p.  m.  and 
performed  the  desired  service.  The  officers,  agentst  and  representatives 
of  defendant,  except  only  the  operator  himself,  were  not  aware  of  the 
instructions  of  the  train  dispatcher  of  the  Santa  Fe,  just  referred  to, 
Jior  of  the  operator's  intention  to  remain  on  duty.  After  7:15  p.  m. 
the  operator  performed  no  service  for  defendant,  but  his  services  from 
7:15  to  8:45  were  wholly  for  the  Santa  Fe  Company  in  the  clearance 
of  said  train.  For  the  overtime  involved  in  this  service  defendant 
paid  the  operator,  and  was  repaid  by  the  Santa  Fe  Company.  The 
officers  and  agents  of  the  defendant,  who  allowed  and  paid  the  op- 
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erator's  claim  for  overtime,  had  no  knowledge  that  the  overtime  claim- 
ed by  him  involved  a  violation  of  the  Hours  of  Service  Act. 

The  decision  of  the  trial  court  was  wrong.    That  is  so  ivhether  the 
agent  be  treated  as  the  joint  employe  of  both  companies,  or  as  an  em- 
ploye of  the  Rio  Grande  Company  who,  by  arrangement  between  the 
two  railroad  companies,  was  subject  to  direction  by  the   Santa  Fe. 
It  may  be  that  if  the  government  had  sued  the  Santa  Fe  it  would 
have  been  liable  because  it  "required"  the  excess  service.      It  does 
not  follow,  however,  that  the  Rio  Grande  was  not  also  liable.     The 
agent  was  its  agent,  was  employed  and  paid  by  it,  and  was  at  the  post 
of  duty  to  which  that  company  assigned  him.     It  could  not  escape 
liability  by  showing  that  the  Santa  F^  Company  was  the  more  primary 
cause  of  the  excess  service.    Its  duty  under  the  statute  still  remained 
imperative.    It  was  bound  to  see  to  it  that  the  agent  did  not  remain  on 
duty  for  an  excess  period.    If  it  failed  to  discharge  that  duty,  it  "per- 
mitted" the  employe  to  perform  the  excess  service,  and  was  liable  to  the 
penalty  fixed  by  the  statute. 

The  judgment  is  reversed. 


(249  Fed.  469 

BERGEN  POINT  IRON  WORKS  v.  SHAW. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    March  14,  1918.) 

No.  3190. 

TbIAL  ^=923S~lNSTBUCnONS. 

Where,  in  a  personal  injury  action,  the  court,  in  submitting  the  de- 
fense of  assumption  of  risk,  severely  criticized  that  doctrine,  and  tbe 
Jury,  for  an  injury  to  an  employe's  arm  similar  to  a  sprained  ankle^ 
awarded  $7,500  damages,  the  act  of  the  court,  in  improperly  accompany- 
ing the  instruction  with  a  criticism  calculated  to  prevent  the  Jury 
from  applying  the  doctrine,  was  harmful,  and  necessitates  reversaL 

In  Error  to  the  District  Court  of  the  Canal  Zone ;  William  H.  Jack- 
son, Judge. 

Action  by  William  E.  Shaw  against  the  Bergen  Point  Iron  Works. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

*  Chauncey  P.  Fairman,  of  Cristobal,  C.  Z.,  for  plaintiff  in  error. 
Theodore  C.  Hinckley  and  Stevens  Ganson,  both  of  Panama,  R.  P., 
for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  Plaintiff  (William  E.  Shaw,  defendant  in 
error)  instituted  suit  against  defendant  (Ber|;en  Point  Iron  Works, 
plaintiff  in  error)  for  damages  for  injuries  to  hmi  as  an  employe,  when,, 
helping  cut  rivets,  he  held  a  bar  against  a  defective  rivet,  which  "hur- 
riedly broke"  when  his  fellow  employe  struck  the  bar.  The  testimony 
of  a  physician  introduced  by  plaintiff  indicates  the  character  of  the 
injury: 

^9For  oUi«r  omsM  M6  lama  topic  4  KET-NUMBBR  in  aU  K«j-Numberdd  Dlgeirta  4  Indtxtf 
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"Q-  Vrni  yon  please  state  in  what  condition  you  found  the  arm'  of  the 
plaintiff,  Shaw?  A.  The  most  noticeable  thing  is  a  little  loss  of  extension; 
he  does  not  have  quite  complete  extension.  •  •  •  Q.  In  this  case,  the 
plaintiff  liavlng  that  injury,  does  it  affect  the  movement  of  the  arm?  A.  Yes ; 
I  should  say  at  present  he  has  a  partial  disability.  I  would  not  like  to  go 
on  record,  that  it  will  be  of  a  permanent  nature.  It  might  improve  in  sever- 
al nM>ntlis,  or  a  year  or  two ;  but,  as  it  has  gone  this  length  of  time,  it  might 
be  that  tie  is  liable  to  have  some  partial  permanent  disability  there.  Q.  Doc- 
tor, are  there  any  broken  bones?  A.  Yes;  we  call  such  a  condition  a  frae- 
tin^a,  where  the  ligaments  are  detached  from  the  Joints.  Q.  It  might  be 
compared  to  a  very  severe  sprained  ankle?  A.  Yes.  Q.  In  other  words,  it 
would  be  similar  to  a  sprained  ankle?    A.  Yes." 

A  verdict  for  $7,500  was  returned. 

The  evidence  was  such  as  to  call  for  a  charge  upon  assumed  risk. 
Charges  drawn  by  defendant  were  tendered,  but  refused ;  the  refusal 
being  excused  upon  the  ground  that  the  substance  had  been  given  in  the 
general  charge.  That  part  of  the  court's  charge  covering  the  matter  of 
assumed  risk  was  as  follows: 

"And  then,  again,  another  question  would  be,  if  the  foreman  assumed  the 
responsibility  of  assuring  that  it  was  safe,  and  that  no  scaffold  was  neces- 
sary, and  that  they  had  to  go  to  work  without  a  scaffold,  then  I  would  say,  as 
a  matter  of  law,  that  he  then  took  that  share  of  responsibility  upon  him- 
self, or  reco^zed  that  his  duty  was  to  furnish  a  safe  place;  but  if,  after 
that,  the  plaintiff  assumed  to  go  there  and  work  upon  the  place,  knowing 
tliat  it  was  unsafe,  with  his  own  eyes  open,  knowing  that  it  was  unsafe,  then, 
although  it  was  unsafe,  and  although  the  duty  of  making  it  safe  was  upon 
the  defendant  company,  if,  nevertheless,  he  went  there  with  knowledge  of  that 
fact,  and  entered  upon  the  work,  and  injury  resulted,  he  would,  as  a  mat- 
ter of  law,  be  held  to  have  assumed  the  risk  of  working  about  an  unsafe 
place. 

"Now,  that  has  been  considered  a  very  harsh  principle  of  law,  so  much  so 
that  Ck>ngress  has  enacted  legislation  abolishing  the  defense  of  fellow  servant, 
contributory  negligence,  and  assumption  of  risk  in  certain  cases  different  from 
this.  It  is  an  old  law,  that  has  come  down  to  us  from  generations;  that 
ot  defense  of  fellow  servants,  the  defense  of  contributory  negligence,  and 
the  defense  of  the  assumption  of  risks.  A  great  many  law  writers  and  dis- 
tinguished men  have  discussed  this  question,  and  all  have  arrived  at  the 
conclusion  that  it  is  unfair  and  unjust,  because  a  man  whose  bread  and 
butter  and  the  support  of  his  family  depends  upon  keeping  his  employment 
had  to  go  to  work  in  a  dangerous  place,  that  it  was  unfortunate  that  he 
should  be  deprived  of  his  right  of  earning  a  living  if  he  went  to  work  in  a 
dangerous  place,  knowing  it  to  be  dangerous.  So  Congress,  in  the  exercise 
of  its  powers  over  all  matters  over  which  Ck)ngress  has  control,  has  enacted 
a  law  abolishing  that  defense  of  assumed  risk,  the  defense  of  fellow  servant, 
and  the  defense  of  contributory  negligence  in  certain  cases. 

'*But  this  is  not  one  of  those  cases.  In  this  case  the  old  law  still  prevails, 
and,  as  hard  as  it  may  seem,  that  is,  if  a  man,  knowing  his  bread  and 
butter  and  the  support  of  himself  and  family  depend  upon  it,  goes  to  work 
deliberately  in  a  dangerous  place,  knowing  it  to  be  dangerous,  and  takes 
that  risk,  he  cannot  complain,  and  he  must  accept  it" 

The  defendant  is  not  only  entitled  to  a  statement  of  the  law  in  the 
charge  of  the  court,  but  is  entitled  to  have  it  placed  before  the  jury 
unaccompanied  by  criticism  well  calculated  to  prevent  its  proper  appli- 
cation. It  would  have  been  difficult  for  the  juiy  to  regard  the  attack 
on  the  law  other  than  an  invitation  to  nullify,  by  findings  of  fact,  fea- 
tures objectionable  to  the  court.    The  damages  assessed  by  the  jury 
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indicate  that  the  court's  denunciation  of  the  law  was  not  without 
eflfect. 

The  conclusion  reached  with  reference  to  the  refusal  to  give  tlie 
charge  requested,  taken  in  connection  with  the  objectionable  part  of  the 
charge  quoted,  renders  it  unnecessary  to  consider  the  other  assign- 
ments of  error. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial- 
Reversed  and  remanded. 


(249  Fed.   46S) 

Petition  of  MOULTHROP. 

In  re  GREENBAUM. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Aprtl  2,  191&) 

No.  3087. 

1.  Bankbuptot   ^=s>243 — Examination   Into   Affaibs   of   Bankrupt — Evi- 

dence. 

Where  in  the  course  of  an  investigation  of  the  bankrupt's  affairs  under 
Bankr.  Act  July  1,  1808,  c  541,  |  21a,  30  Stat  551  (Comp.  St  1916,  { 
9605),  the  testimony  of  a  large  niunber  of  witnesses  was  taken  steno- 
graphically  before  the  referee,  the  bankrupt  in  view  of  sections  39a(3). 
47a(5),  and  49a  (Comp.  St  1916,  K  ^^23,  9631,  9633),  as  well  as  a  local 
bankruptcy  rule  declaring  that  no  copies  of  testimony  shall  be  famished 
at  the  expense  of  the  state^  is  entitled,  on  paying  the  charge  fixed,  to 
a  stenographic  copy  of  such  testimony,  for  he  must  be  denned  a  party  in 
interest  to  investigation  of  his  affairs. 

2,  Bankbuptot   ^=»243 — Examination   Into   Affaibs   of   Bankbupt — Evi- 

dence. 

In  such  case,  the  fact  that  the  testimony  has  not  been  read  over  and 
signed  by  the  witnesses  as  required  by  General  Order  No.  22,  or  that  It 
could  not  be  used  in  evidence  against  the  bankrupt,  cannot  affect  his 
right  to  inspection  and  a  copy. 
8.  Bankbuptot  «s»243 — Examination  Into  Affaibs  of  Bankbupt— Evi- 
dence. 

In  such  case,  trustee's  denial  by  answer  that  his  petition,  on  which 
was  issued  an  order  to  show  cause  why  the  bankrupt  should  not  sur- 
render and  deliver  certain  personal  property  as  weU  as  cash,  was  based 
upon  testimony  of  some  or  all  of  the  witnesses,  does  not  affect  the  right 
of  the  bankrupt  to  a  copy  of  such  testimony. 

Petition  to  Revise  an  Order  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan,  in  Bankruptcy;  Arthur 
J.  Tuttle,  Judge. 

In  the  matter  of  the  bankruptcy  of  Joseph  Greenbaum.  Petition 
by  Harry  C.  Moulthrop,  trustee  in  bankruptcy,  to  revise  an  order  of 
the  District  Court.     (Drder  affirmed. 

B.  J.  Lincoln  and  Clark,  Emmons,  Bryant  &  Klein,  all  of  Detroit, 
Mich.  (Butzel  &  Butzel,  of  Detroit,  Mich.,  of  counsel),  for  petition- 
er. 

Selling  &  Brand,  of  Detroit,  Mich.,  for  respondent. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOL- 
LISTER,  District  Judge. 

^s»For  other  caaer  •««  lama  topic  A  KBY-NXJMBBR  in  aU  Key-Ntimbered  Disosti  ft  Indtx« 
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PER  CURIAM.  On  the  petition  of  the  trustee,  an  order  was  made 
requiring  the  bankrupt  to  surrender  and  deliver  to  that  officer  cer- 
tain personal  property  amounting  in  value  to  upwards  of  $26,000,  and 
t9  pay  over  to  the  trustee  upwards  of  $1,800  in  cash,  alleged  to  have 
been  concealed  from  the  trustee  by  the  bankrupt.  In  default  of  such 
delivery  the  bankrupt  was  ordered  to  show  cause,  on  a  day  certain, 
ivhy  he  should  not  be  required  so  to  do. 

In  the  course  of  an  investigation  by  the  trustee  of  the  bankrupt*» 
a£Fairs,  had  under  section  21a  of  the  Bankruptcy  Act,  wliich  resulted 
in  the  order  just  mentioned,  the  testimony  of  a  large  niimbtr  of  wit* 
nesses  was  taken  stenographically  before  the  referee,  without  notice 
to  and  in  the  absence  of  the  bankrupt.  The  testimony  was  transcribed 
at  the  expense  of  the  estate,  a  copy  filed  in  the  cause,  and  another 
cc^y  given  the  trustee.  A  local  bankruptcy  rule  allows  to  the  ref- 
eree  a  folio  charge  for  clerical  assistance  in  taking  and  transcribing 
such  testimony,  and  provides: 

"No  copies  of  testimony  to  be  furnished  at  the  expense  of  tht^  estat<*.  Par- 
ties  ordering  copies  of  the  testimony  to  pay  therefor  at  the  rati>  of  ten  centu 
per  foUo." 

The  bankrupt  informally  requested  a  copy  of  this  testimony,  for 
the  purpose  of  enabling  him  to  prepare  his  answer  to  the  order  to 
show  cause  above  mentioned  Such  copy  was,  on  the  trustee's  re- 
quest, withheld  by  the  referee,  who  later  denied  the  bankru[Jt*s  for- 
mal petition  for  such  copy,  accompanied  by  offer  to  pay  far  tlie  same. 
On  review  of  this  order  the  District  Judge,  in  a  carefully  considered 
opinion  (243  Fed.  965),  concluded  that  whatever  might  have  been  the 
case  had  the  testimony  not  been  filed,  yet  being  so  filed  it  became 
a  part  of  the  public  records  of  the  cause,  to  a  copy  of  which  the  bank- 
rupt was  entitled  under  the  bankruptcy  act  and  the  local  rule  refer- 
red to,  and  accordingly  reversed  the  referee's  order.  The  present 
proceeding  is  brought  to  review  this  order  of  reversal. 

[1-3]  We  think  the  District  Judge  rightly  directed  that  the  bank* 
rupt  be  furnished  a  copy  of  the  testimony.  Its  taking  was  expressly 
authorized  by  section  21a  of  the  act,  which  we  think  intended  for 
the  benefit  not  only  of  creditors,  but  of  the  bankrupt.  The  language 
of  the  statute,  which  provides  that  the  testimony  may  be  taken  be- 
fore the  court,  prima  facie  contemplates  a  more  or  less  public  proceed- 
ing; and,  while  the  bankrupt  is  not  entitled  to  notice,  yet,  without 
reference  to  whether  he  could  be  excluded  from  a  public  examina- 
tion taken  under  order  of  the  court  (see  Black  on  Bankruptcy,  § 
259,  note  14),  we  think  that,  in  the  absence  of  express  prohibition 
in  the  bankruptcy  act,  the  testimony  having  been  paid  for  out  of  the 
funds  of  the  estate  and  having  become  part  of  the  files  and  records 
of  the  case,  any  person  interested  therein  was  entitled*  both  under 
the  general  law  ^  and  in  view  of  the  general  policy  of  the  bankruptcy 
act  as  evidenced  by  sections  39a(3),  47a(5),  and  49a,  to  see  the  testi- 

1  Daly  V.  Dimock,  56  CJonn.  579,  12  Atl.  405;  Brewer  v.  Watson^  61  Ala. 
810;   Ferry  v.  WUliams,  4X  N.  J.  Law,  832,  32  Am.  Rep.  219. 
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mony  and,  under  the  local  rule  referred  to,  to  have  a  copy  of  it  on 
paying  the  fees  therefor. 

Neither  the  fact  that  the  testimony  has  not  been  read  over  and 
signed  by  the  witness  (as  provided  by  General  Order  No.  22,  89 
Fed.  X,  32  C.  C.  A.  xxv),  nor  that  it  cannot  be  used  as  evidence 
against  the  bankrupt,  can  aflfect  the  right  to  inspection  and  copy. 
The  lessening  thereby  of  the  probative  value  of  the  testimony  does 
not  take  away  the  right  of  interested  parties  to  have  access  to  it.  The 
tjustee's  denial,  by  answer,  that  his^  petition  on  which  the  order  to 
show  cause  issued  "is  based  upon  the  testimony  of  some  or  all  of  the 
said  witnesses,"  does  not  impress  us. 

It  is  plain,  to  our  minds,  that  the  bankrupt  is  a  party  in  interest 
with  respect  to  proceedings  whose  object  is  to  require  a  transfer  of 
property  under  pain  of  contempt  proceedings,  and  which  may  result  in 
criminal  proceedings  under  section  29  of  the  act.  We  cannot  think 
that  public  interests  will  be  endangered  by  furnishing  the  copy  in 
question,  especially  as  all  the  evidence  had  been  taken  two  months  or 
more  before  the  copy  was  requested. 

The  order  of  the  District  Court  is,  accordingly,  affirmed. 


(249  Fed.  470) 

GRBGORAT  v.  UNITED  STATES. 

(Circuit  (3ourt  of  Appeals,  Fifth  Circuit     March  7,  1918.) 

No.  3060. 

1.  Pebjubt   ^=5>26(%)— Natubamzation — Offenses — Indictment. 

An  Indictment  alleging  that,  In  violation  of  Act  June  29,  1906,  c  3592,  § 
23,  34  Stat  603  (0>mp.  St  1916,  §  4379),  defendant  In  a  naturalization 
proceeding  testified  that  he  had  never  operated  a  saloon,  or  been  ar- 
rested or  charged  with  crime,  or  found  guilty  of  violating  any  state  lair, 
whereas  in  fact  It  was  not  and  Is  not  true,  and  at  the  time  of  so  testi- 
fying defendant  did  not  believe  It  to  be  true,  that  he  had  not  operated  a 
saloon,  etc.,  is  sufficient  against  an  objection  that  the  Indictment  did  not 
affirmatively  state  that  defendant  had  operated  a  saloon,  etc. 

2.  Pebjubt  ^=^25(1) — Natubalization — Offense — Scope  of  Statute. 

Under  Act  June  29,  1906,  §  23,  an  Indictment  charging  that  defendant 
In  a  naturalization  proceeding  knowingly  gave  false  testimony  as  to  a  ma- 
terial fact  need  not  aver  that  the  fact  was  one  required  to  be  proven  in 
such  proceeding;   that  requirement  being  applicable  only  to  affidavits. 

3.  Cbiminal  Law  «=»1169(3) — Appeal — Habmlbss  Ebbob. 

In  a  prosecution  for  knowingly  giving  false  testimony  In  a  naturallxa* 
tion  proceeding,  the  admission  of  a  transcript  of  the  stenographer's  notes 
of  the  proceeding  was  harmless,  where  defendant  himself  testified  to  the 
same  facts  shown  by  the  transcript 

4.  Pebjuby   «=»26(3) — Natubalization — ^Indictment — Sufticibnct. 

Under  Act  June  29,  1906,  §  23,  punishing  one  who  knowingly  gives  false 
testimony  In  a  naturalization  proceeding,  an  Indictment  alleging  tb&t 
defendant  did  unlawfully,  willfully,  and  knowingly  give  false  testUnony 
is  sufficient,  though  not  averring  defendant  took  the  oath  falsely,  will- 
fully, and  knowingly. 

5.  Cbiminal  Law  ^=>1128(1) — Ebbob — Review — Questions  Pbesentbd. 

In  a  prosecution  under  Act  June,  1906,  {  23,  for  knowingly  giving  fiUse 
testimony  In  a  naturalization  proceeding,  the  question  whether  it  was 
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error  for  the  court  in  its  charge  to  the  jury  to  incorporate  that  section 
of  the  Criminal  Code  (Act  March  4,  1909,  c.  321,  8  125,  35  Stat.  1111 
[Comp.  St.  191ft,  I  10295])  defining  perjury  cannot  be  reviewed  on  writ  of 
enror,  where  the  facts  developed  by  the  evidence  were  not  shown  by  the 
record. 
6-  GRTMrnAi.  Law  ^=»1090(8) — Bbbob—Exceptions— Necessity. 

The  snflaciency  of  the  evidence  to  sustain  a  conviction  cannot  be  re- 
viewed on  writ  of  error,  in  the  absence  of  exceptions  and  a  bill  of  ex- 
ceptions incorporating  therein  the  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Josef  Domenick  Gregorat  was  convicted  of  violating  Act  June  29, 
1906,  §  23,  in  that  he  Imowingly  did  give,  in  a  naturalization  proceed- 
ing, f ^se  testimony  as  to  a  material  fact,  and  brings  error.    Affirmed. 

Louis  H.  Bums,  of  New  Orleans,  La.,  for  plaintiff  in  error.  Joseph 
W.  Montgomery,  U.  S.  Atty.,  of  New  Orleans,  La. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

BATTS,  Circuit  Judge.  [1]  Plaintiff  in  error  was  indicted  for  vio- 
lation of  section  23  of  the  act  of  June  29,  1906,  in  that  he  "knowingly 
did  give,  in  a  naturalization  proceeding,  false  testimony  as  to  a  mate- 
rial fact."  The  indictment  alleges  that  in  a  naturalization  proceeding 
Gregorat  testified  that  he  had  never  operated  a  saloon,  nor  been  ar- 
rested, nor  charged  with  the  commission  of  crime,  nor  found  guilty 
of  violating  any  state  law.  The  indictment  is  attacked  upon  the  ground 
that  it  does  not  affirmatively  state  that  the  defendant  had  operated 
a  saloon,  and  that  he  had  been  arrested  and  charged  with  the  com- 
mission of  a  crime,  and  that  he  had  been  found  guilty  of  violating  a 
state  law ;  the  allegation  of  the  indictment  being : 

"Whereas,  in  fact,  it  was  not  and  Is  not  true,  and  at  the  time  of  so  swear- 
ing and  deposing  the  said  Josef  Domenick  Gregorat  did  not  believe  it  to  be 
true,  that  he  had  not  operated  a  saloon,  or  that  he  had  never  been  arrested  or 
charged  with  the  commission  of  a  crime  of  any  kind,  or  that  he  had  never 
been  found  guilty  of  violating  any  state  law,"  etc. 

Under  the  formerly  well-recognized  rules  with  reference  to  indict- 
ments in  cases  of  perjury  and  false  swearing,  the  indictment  would 
doubtless  have  been  insufficient.  In  any  writing,  other  than  an  in- 
dictment, a  statement  that  "it  is  not  true  that  he  did  not  operate  a 
saloon"  would  be  accepted  as  equivalent  to  a  statement  that  "he 
did  operate  a  saloon."  There  is  no  reason  why  a  different  rule  should 
apply  to  indictments.  Instead  of  being  insufficient  for  lack  of  words, 
the  indictment  under  consideration  demonstrates  that  there  is  much 
still  to  be  accomplished  in  the  matter  of  simplification  of  indictments. 
The  objection  to  the  indictment  is  not  sustained. 

[2]  The  indictment  is  objected  to  upon  the  ground  that  it  does  not 
charge  that  the  defendant  gave  false  testimonv  as  to  a  material  fact 
"required  to  be  proved  in  such  proceeding."  The  quoted  clause  of  the 
section  is  applicable  alone  to  affidavits. 
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[3]  The  transcript  of  part  of  the  notes  taken  by  the  stenographer 
at  the  trial  of  the  naturalization  proceeding  was  introduced  in  ^  eW- 
dence  upon  what  the  defendant  asserts  was  an  insuflScient  identifica- 
tion, and  over  his  objection  that  the  notes  constituted  the  better  evi- 
dence. The  notes  were  not  available,  and  could  not  have  been  used 
if  they  had  been.  That  the  transcribed  notes  represented  the  facts 
was  established  by  the  defendant's  own  testimony  and  otherwise. 
Even  if  the  evidence  was  improperly  admitted,  no  harm  resulted  to 
defendant. 

[4]  Another  objection  to  the  indictment  is  that  it  does  not  charge 
that  the  defendant  "took  the  oath  falsely,  willfully,  and  knowingly/' 
The  statute  punishes  one  "who  knowingly  gives  false  testimony."  The 
indictment  alleges  that  the  defendant  did  "unlawfully,  willfully,  know- 
ingly," do  the  things  denounced  by  the  law. 

[5]  The  charge  of  the  court  is  objected  to  in  the  brief  for  plaintiff 
in  error  on  the  ground  that  it  incorporated  section  125  of  the  Criminal 
Code,  which  defines  perjury.  The  elements  of  the  crime  defined  by 
section  125,  and  of  that  defined  by  section  23  of  the  act  of  June  29, 
1906,  are  substantially  the  same,  and  the  indictment  was  doubtless  good 
under  either.  The  charge  was  probably  sufficient  and  unobjectionable, 
notwithstanding  the  reading  of  section  125.  No  bill  was  taken  to  this 
assumed  error,  the  facts  developed  by  the  evidence  are  not  fully  before 
us,  and  the  matter  cannot  be  passed  upon. 

[8]  A  question  raised  by  the  brief  of  plaintiff  in  error  as  to  the 
sufficiency  of  the  evidence  cannot  be  determined,  in  the  absence  of  an 
exception  and  a  bill  incorporating  the  evidence.  That  part  of  the  evi- 
dence incorporated  in  other  bills  indicates  that  the  finding  of  the  jury 
was  justified. 

The  judgment  is  affirmed. 


(249  Fed.  472) 

In  re  KEANSBURG  STEAMBOAT  CO. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit    January  10,  1918.) 

No.  100. 

Shipping  ^=»166(3) — Injury  to  Passengers — Liabiutt  of  Vessel. 

The  injury  of  two  women  passengers  on  a  steamer,  by  stepping  on  a 
line  which  was  being  handled  by  a  mate  and  two  deck  hands  in  a  narrow 
passageway  at  the  side  of  the  boat  as  she  was  leaving  her  pier,  although 
they  were  twice  warned  by  the  mate  to  stop,  because  the  line  had  fouled 
at  the  pier  end  and  was  being  allowed  to  run  out  through  a  chock,  held 
due  to  their  own  negligence,  for  which  the  vessel  was  not  liable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Petition  in  admiralty  by  the  Keansburg  Steamboat  Company,  as 
owner  of  the  steamboat  Keansburg,  for  limitation  of  liability.  From 
a  decree  holding  the  boat  liable  for  an  injury  to  passengers,  petitioner 
appeals.    Reversed. 
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Alexzndtr  &  Ash,  of  New  York  City  (Mark  Ash,  of  New  York  City, 
of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Charles  Goldzier 
and  Frederick  Hemley,  both  of  New  York  City,  of  counsel),  for  ap- 
pellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  June  8,  1916,  the  Keansburg  Steamboat 
CcMnpany  filed  this  petition  to  limit  its  liability  for  claims  made  against 
it  by  two  passengers  for  personal  injuries  and  at  the  same  time  denied 
liability  therefor.  The  steamboat  was  appraised  at  $10,000,  with  pend- 
ing freight  of  $195,  and  the  petitioner  gave  a  stipulation  for  value 
in  the  aggregate  amount. 

June  20,  1915,  at  about  7:50  p.  m.,  the  steamboat,  with  her  full 
complenaent  of  passengers,  left  her  wharf  at  Keansburg,  N.  J.,  on 
one  of  her  regular  trips  to  New  York  City.  Her  starboard  side 
was  made  fast  to  the  wharf.  The  forward  mooring  lines  were  cast 
off,  leaving  a  5%-inch  line  which  led  forward  from  a  bitt  on  the 
starboard  quarter  of  the  main  deck  through  a  chock  about  40  feet  to 
2^  pile,  the  free  end  lying  coiled  on  the  deck.  In  accordance  with  the 
usual  practice  the  engines  were  started  astern,  so  as  to  throw  the 
steamboat's  bow  to  port,  and  the  mate  and  two  deckhands  stood  by 
to  haul  in  this  stem  line  as  soon  as  the  engines  went  ahead  with  the 
helm  astarboard  and  the  boat's  quarter  got  abreast  of  the  pile.  But 
after  the  line  was  cast  off  .from  the  bitt  it  fouled  on  the  pile,  and  the 
mate  ordered  the  men  to  let  it  run  out  through  the  chock,  with  the 
intention  of  picking  it  up  again  on  the  return  trip.  So  far  all  was 
r^^lar  and  proper. 

Aft  of  the  bitt  and  chock  there  was  a  very  narrow  passage,  taper- 
ing alongside  the  house  to  the  stern,  where  a  row  of  passengers  were 
sitting  on  camp  stools  alongside  of  the  house ;  the  furthest  of  them 
being  Mrs.  Mary  Flaxbarth  and  her  daughter  Florence.  They,  see- 
ing on  the  deck  beyond  the  mate  and  the  two  deckhands,  another  sis- 
ter, with  her  husband,  belonging  to  their  party,  rose  from  their  seats 
with  the  intention  of  joining  them,  and  pushed  forward  past  and 
against  the  remonstrances  of  the  passengers  sitting  ahead  of  them. 
The  mate  twice  called  out  to  them  to  stop,  but  they  either  did  not 
hear  or  did  not  understand  him.  Mrs.  Flaxbarth  stepped  upon  or 
against  the  line  which  was  running  out  through  the  chock  and  fell 
forward,  while  her  daughter,  in  an  effort  to  help  her,  stepped  into 
a  bight  of  the  line,  was  pulled  forward  against  the  bitt,  and  sustained 
severe  injuries  to  her  left  ankle.  Such  a  fouling  of  the  line  as  oc- 
curred sometimes,  but  not  frequently,  happens.  These  ladies,  as  claim- 
ants, answered  the  petition,  charging  the  petitioner  with  negligence 
in  permitting  a  line  to  lie  loose  upon  the  deck  and  to  run  out  when 
passengers  were  standing  and  walking  in  the  neighborhood. 

The  foregoing  is  intended  to  be,  and  we  think  is,  a  correct  state- 
ment of  the  facts  found  by  the  District  Judge.  Being  of  opinion  on 
these  findings  that  the  petitioner  was  guilty  of  a  lack  of  care  for  not 
protecting  its  passengers  against  such  a  danger,  and  that  they  them- 
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selves  were  not  guilty  of  negligence,  he  entered  a  decree  in  favor  of 
the  claimants.    Although  the  happening  of  an  accident  to  a  passenger 
makes  a  prima  facie  case  of  liability  against  the  carrier,  we  cannot 
concur  in  the  conclusion  of  the  court  bdow.    It  seems  to  us  that  the 
place  where  the  claimants  were  sitting  was  a  proper  one  for  passen- 
gers, and  of  course  it  was  a  proper  place  for  the  bitt,  chock,  and  Une 
to  be.    The  presence  of  the  mate  and  two  deck  hands  to  handle  the  line 
was  a  sufficient  precaution  against  danger  from  its  fouling  with  the 
pile.     The  mate  had  no  reason  to  expect  that  passengers  would  try 
to  force  their  way  through  this  narrow  place,  not  more  than  5  feet 
at  the  widest  part,  where  the  crew  was  at  work  preparatory  to  the 
departure  of  the  boat.    When  he  saw  them  coming,  his  twice  repeated 
warning  was  sufficient  to  stop  persons  of  ordinary  prudence.     If  they 
had  done  so,  no  accident  would  have  happened.    Carriers  of  passengers 
are  not  insurers.    They  have  a  right  to  suppose  that  their  passengers 
will  exercise  ordinary  prudence  and  common  sense.    They  are  held 
to  a  degree  of  care  according  to  the  circumstances.     Race  v.  Union 
Ferry  Co.,  138  N.  Y.  644,  34  N.  E.  280;   Savage  v.  Steamship  Co., 
185  Fed.  778,  107  C.  C.  A.  648.    We  think  the  claimants,  on  the  facts 
found,  were  injured  because  of  their  own  recklessness. 
The  decree  is  reversed. 


(249  Fed.  474) 

PENNSYLVANIA  CO.  v.  AVRAN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    March  15,  1918.) 

No.  3095. 

1.  Railroads  ^=»346(5) — Cbossing  Accidents — Contributory  Neolioeivcb— 

Burden  of  Proof. 

In  a  crossing  accident  case,  a  railroad  company,  asserting  the  traveler's 
contributory  negligence,  has  the  burden  of  proof. 

2.  Appeal  and  Error  ^=»927(7)— Review—Directed  Verdict. 

Where  the  denial  of  defendant's  motion  for  directed  verdict  was  assign- 
ed as  error,  the  testimony  must  by  the  appellate  court  be  taken  most 
strongly  against  defendant;   the  jury  having  found  for  plaintiff. 

3.  Railroads  <g=>.S50(15) — Crossing  Accident— Jury  Question — Contribu- 

tory Negligence. 

In  an  action  by  plaintiff,  who  was  struck  by  a  train  while  crossing 
defendant's  tracks  on  foot  about  8:30  on  a  May  evening,  the  question 
whether  plaintiff,  who  with  her  companions  walked  around  the  front  end 
of  a  standing  yard  engine,  which  had  been  obstructing  the  crossing  for 
longer  than  allowed,  was  guilty  of  contributory  negligence,  the  view 
being  obstructed  by  smoke,  held,  under  the  evidence,  for  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  by  Mary  Avran  against  the  Pennsylvania  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Squire,  Sanders  &  Dempsey,  of  Cleveland,  Ohio,  for  plaintiff  in 
error. 

Gage,  Day,  Wilkin  &  Wachner,  of  Cleveland,  Ohio  (Luther  Day, 
of  Cleveland,  Ohio,  of  counsel),  for  defendant  in  error. 

^=s»Fof  oUier  casM  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Numberad  Dlcwto  A  Indexe* 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Defendant  in  error  was  struck  and  injured  by 
defendant's  train  while  crossing  on  foot,  defendant's  railroad  tracks 
on  Third  street,  in  Canton,  Ohio,  at  about  8 :30  o'clock  on  an  evening 
in  May.  There  was  substantial  evidence  tending  to  support  each  of 
the  allegations  of  negligence  submitted  to  the  jury,  viz.  an  excessive 
speed  of  the  train,  failure  to  give  warning  of  the  train's  approach  by 
bell  and  whistle  or  otherwise,  and  failure  to  maintain  a  gate  at  the 
west  side  of  the  crossing.  The  only  point  made  here  (raised  by  mo- 
tion to  direct  verdict)  is  that,  as  matter  of  law,  plaintiff  was  guilty 
of  contributory  negligence. 

[1-3]  Third  street  runs  east  and  west.  Defendant's  four  tracks 
cross  the  street  diagonally.  There  was  substantial  evidence  that 
when  plaintiff,  with  several  companions,  walking  east  on  Third  street, 
reached  the  first  of  defendant's  tracks,  the  crossing  was  nearly  covered 
by  a  standing  yard  engine  with  cars  attached;  that,  after  waiting  a 
longer  time  than  the  engine  could  lawfully  occupy  the  crossing,  plain- 
tiff and  her  companions  walked  around  the  front  end  of  the  engine, 
then  to  the  second  track,  where  she  stopped,  listened,  and  looked  in 
each  direction,  and,  seeing  and  hearing  no  approaching  train,  proceed- 
ed to  the  third  track,  where  she  again  Hstened  and  looked  in  both  di- 
rections, with  like  result,  and  then  stepped  upon  the  third  track,  when 
she  was  struck  by  defendant's  engine  drawing  the  Twentieth  Century 
Limited.  It  appeared  by  the  testimony  of  plaintiff  and  others  that 
she  was  prevented  by  the  presence  of  smoke  from  seeing  the  approach- 
ing engine  and  by  the  yard  noises  from  hearing  it. 

The  specific  contention  is  that  it  was  contributory  negligence,  as 
matter  of  law,  for  plaintiff  to  cross  under  these  conditions.  This 
contention  must  be  rejected.  While  the  testimony  presented  a  ques- 
tion of  fact  as  to  plaintiff's  negligence,  it  was  not  conclusive.  Erie  R. 
R.  Co.  V.  Weber  (C.  C.  A.  6)  207  Fed.  293,  125  C.  C.  A.  37.  That  the 
burden  of  proof  of  contributory  negligence  was  on  defendant,  and 
that  the  testimony  must,  on  this  review,  be  taken  most  strongly  in 
plaintiff's  favor,  are  commonplaces.  The  case  differs  from  Mem- 
phis Street  Ry.  Co.  v.  Bobo,  232  Fed.  708,  712,  146  C.  C.  A.  634,  for 
the  reason,  if  for  no  other,  that  it  there  appeared  that  the  conductor 
whose  negligence  was  in  question  "knew  that  the  cloud  of  dust  and 
smoke  which  obstructed  his  view  to  the  south  [made  by  a  train  which 
had  just  passed]  would  be  scattered  and  dissipated  in  a  few  moments." 
In  the  instant  case  we  cannot  say  that  plaintiff  was  bound  to  assume 
that  the  conditions  interfering  with  sight  and  sound  would  speedily 
disappear.  The  jury  would  have  been  warranted  in  concluding  even 
that  the  smoky  condition  did  not  proceed  entirely  from  the  standing 
yard  engine,  and  that  noise  was  more  or  less  incident  to  the  general 
situation. 
The  judgment  of  the  District  Court  should  be  affirmed. 
161  C.OJL— 28 
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PARLEY  T.  CAREY  SHOW  PRINT  00..  In<L 

(Circuit  Court  of  Appeals,  Second  Circuit    February  13,  1918.) 

No.  128. 

1.  Courts  ^=»366(13) — ^Pbecedents — State  Decisions. 

The  decision  of  the  highest  state  court,  construing  local  limltatloo 
statutes  as  to  acticms  for  wrongful  death,  though  contrary  to  pieYlooa 
decisions  of  inferior  courts,  is  binding  on  the  federal  courts. 

2.  Appeai.  and  Ebbob  ^=:>257 — Review — Exceptions — ^Necessity. 

Where  no  exception  was  taken  to  the  dismissal  of  the  complaint,  an  ai>- 
pellate  court  need  not  consider  the  matter  on  plaintilTs  writ  of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Annie  Farley,  as  administratrix,  etc.,  against  the  Carey 
Show  Print  Company,  Incorporated.  There  was  a  judgment  for  de- 
fendant, dismissing  the  complaint,  and  plaintiff  brings  error.    Affirmed. 

Pierre  M.  Brown,  of  New  York  City,  for  plaintiff  in  error. 

E.  Clyde  Sherwood,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  The  action  is  to  recover  damages  for  the  death  of 
plaintiff's  decedent,  as  authorized  by  section  1902,  Code  Civ.  Proc 
N.  Y.,  which  declares  that  it  "must  be  commenced  within  two  years 
after  decedent's  death."  Within  the  time  thus  limited,  suit  was 
brought  in  the  Supreme  Court  of  New  York,  complaint  was  dis- 
missed, but  not  on  the  merits,  the  dismissal  affirmed,  and  leave  to 
go  to  the  Court  of  Appeals  denied,  without  opinions.  173  App.  Div. 
936,  973,  158  N.  Y.  Supp.  1115.  Thereafter  and  within  one  year  from 
such  affirmance,  this  action  was  begun. 

[1]  The  causes  of  action  beingr  identical,  defendant  pleaded  the  bar 
of  the  statute.  Plaintiff  urged  that  section  405  of  the  Code  enlarged 
the  period  of  suit  for  a  year  after  conclusion  of  the  unsuccessful  state 
court  proceedings,  put  m  all  her  fact  evidence,  and  rested.  Motion 
to  dismiss  was  then  granted.  Before  Sharrow  v.  Inland  Lines,  214 
N.  Y.  101,  108  N.  E.  217,  L.  R.  A.  1915E,  1192,  Ann.  Cas.  1916D. 
1236,  it  had  usually  been  regarded  as  settled  In  this  state  that 
the  right  of  action  for  death  by  wrongful  act  expired  at  the  end  of  two 
years,  that  suit  within  such  period  was  a  prerequisite  to  any  action, 
and  that  therefore  the  statutory  provisions  regarding  limitations  of 
actions  (of  which  section  405  is  one)  did  not  apply.  But  the  question 
had  not  been  plainly  put  to  the  Court  of  Appeals  before  the  cited  case, 
and  that  decision  refused  to  adopt  a  long  line  of  rulings  in  the  lower 
courts. 

The  point  being  one  of  construing  a  state  statute  creating  a  cause 
of  action,  the  courts  of  the  United  States  must  follow  the  ruling  of 
the  highest  state  court.  This  is  not  a  case  where  the  supreme  judicial 
authority  of  the  statute-making  power  has  reversed  its  own  considered 
earlier  judgments,  to  the  detriment  of  contractual  right  presumably 
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resting  thereon  or  secured  thereby  (Muhlker  v.  New  York,  etc.,  R.  R., 
197  U.  S.  544,  25  Sup.  Ct.  522,  49  L.  Ed.  872),  nor  indeed  has  any 
earlier  decision  been  overruled  (Dernberger  v.  R.  R.  Co.,  243  Fed. 
21,  155  C.  C.  A.  551);  for  we  must  assume  the  same  result  would 
have  been  reached  if  any  of  the  lower  court  cases  had  been  taken 
far  enough. 

[2]  Therefore  plaintiff's  right  to  sue  was  saved  by  section  405,  but, 
as  no  negligence  or  wrongful  act  by  defendant  or  any  one  else  was 
shown,  the  dismissal  was  right.  We  no  more  consider  it  necessary  to 
revieiv  the  evidence  than  did  the  trial  and  appellate  state  courts,  which 
heard  what  ought  to  have  been,  and  was  so  far  as  we  know,  the  same 
story.  Indeed,  we  could  properly  decline  even  to  consider  the  matter, 
as  no  exception  was  taken  to  the  action  of  the  court  in  dismissing  the 
complaint  (Reader  v.  Haggin,  160  Fed.  909,  88  C.  C.  A.  91),  but  the 
importance  of  recognizing  the  effect  of  the  Sharrow  Case  on  future 
and  similar  litigation  in  this  circuit  has  justified  this  memorandum. 

Judgment  affirmed. 

<249  Fed.  4T7) 

PAINE  T.  CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Fifth  arcult    MarcOi  23,  1918.) 

No.  8100. 

Electricity  ^=s>19(3) — Pbestjmptions — Res   Ipsa   Loquitub. 

In  an  action  against  a  telephone  company  for  damages  for  the  burn- 
ing of  plaintiff's  property  in  which  the  company's  wires  were  located, 
the  rule  of  ipsa  loquitur  does  not  reUeve  plaintiff  from  the  burden  of 
showing  negUgence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Rufus  E.  Foster,  Judge. 

Action  by  Ruffin  B.  Paine  against  the  Cumberland  Telephone  & 
Telegraph  Company.  There  was  judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  O.  Hart,  of  New  Orleans,  La.,  and  B.  M.  Miller,  of  Covington, 
La,,  for  plaintiff  in  error. 

Jas.^.  Henriques,  of  New  Orleans,  La.,  for  defendant  in  error. 
Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  charging  the  Cumberland  Tele- 
phone &  Telegraph  Company  with  specific  acts  of  negligence  in  con- 
nection with  the  burning  of  the  property  of  plaintiff  in  error  in  which 
the  wires  of  the  Telephone  Company  were  located.  After  hearing 
witnesses,  the  trial  court  directed  a  verdict  in  favor  of  the  defend- 
ant. 

The  case  is  brought  to  this  court  upon  two  assignments  of  error, 
to  wit : 

"L  That  this  court  committed  an  error  in  refusing  to  admit  testimony  as 
to  previous  fires  in  the  telephone  exchange  of  the  defendant  in  the  town  of 
Covington,  as  set  forth  In  bill  of  exceptions  No.  1. 

"II.  That  the  court  erred  in  directing  a  verdict  In  this  case  on  motion  of 
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the  defendant  after  plaintiff  had  rested  his  ease,  but,  on  the  contrary,  should 
have  ordered  the  trial  to  proceed,  the  whole  as  set  forth  in  bill  of  excep- 
tions No.  2." 

After  hearing  the  arguments  and  examining  the  record,  we  con- 
clude that  neither  assignment  is  well  taken.  The  evidence  rejected  by 
the  court  was  not  admissible  under  the  pleadings,  and  the  evidence 
offered  wholly  failed  to  sustain  the  charges  of  negligence  set  forth 
in  the  petition.  The  rule  of  res  ipsa  loquitur  does  not  relieve  the 
plaintiff  in  error  from  the  burden  of  showing  negligence.  See  Patten 
v.  T.  &  P.  R.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  and 
Sweeney  v.  Erving,  228  U.  S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann. 
Cas.  1914D,  905. 

The  judgment  of  the  District  Court  is  affirmed. 


<249  F^  478) 

BAYLET  ft  SONS,  Inc.,  v.  STANDART  ART  GLASS  GO.  et  aL 

(Oircult  Gourt  of  Appeals,  Second  Gircait    January  16,  1918.) 

No.  166. 

1.  Patents  «=>16 — ^Validity— Double  Patbntinq. 

Wbere  an  inventor  at  the  same  time  devises  a  container  for  electric 
lights  of  pleasing  design  and  a  mechanical  contrivance  conveniently 
united  with  an  sesthetlc  cover,  he  has  made  two  Inventions,  and,  thoagh 
he  at  first  secures  only  a  mechanical  patent,  he  may  within  the  two-year 
period  procure  a  design  patent,  without  violating  the  rule  as^nlnst  double 
patenting. 

2.  Patents  ^=>15 — Design  Patents — Gonsidebation. 

A  design  patent  for  an  ornamental  electric  light  fixture  must  be  viewed 
in  its  entirety ;   its  effect  being  optical. 
8.  Patents  ^=»328 — VALiomr — Anticipation. 

Design  patent.  No.  49,593,  for  an  ornamental  electric  lighting  fixture, 
comprising  a  bell-shaped  canopy  having  a  straight  lower  edge,  below 
which  is  suspended  in  dose  proximity  a  hemispherical  bowl,  having  a 
straight  upper  edge,  held  invalid  for  lack  of  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bill  by  Bayley  &  Sons,  Incorporated,  against  the  Standart  ArrGlass 
Company  and  another.  From  a  decree  for  complainant,  defendants 
appeal.    Reversed  and  remanded,  with  directions  to  dismiss  the  bill. 

The  action  Is  upon  design  patent  49,593,  applied  for  March  25,  and  issued 
September  5,  1916.  The  specification  is  for  an  "ornamental  electric  lighting 
fixture,"  comprising  a  "bell-shaped  canopy  having  a  straight  lower  edge,"  be- 
low which  is  suspended  in  close  proximity  *'a  heml^herlcal  bowl  having  a 
straight  upper  edge."  The  claim  is  for  the  fixture  "substantially  as  shown 
and  described."  The  drawing  adds  nothing  to  the  above  description,  exceiit 
that  it  shows  the  "canopy"  as  having  six  equidistant  ribs,  which  (for  all  that 
is  disclosed)  might  be  either  integral  with  the  material  of  the  fixture,  or  func- 
tionally a  skeleton  or  framing  into  which  the  material  is  inserted  or  ballt. 
On  October  12,  1915,  the  same  patentee  obtained  a  mechanical  patent  (1,150,- 
454)  for  an  "improvement  In  electric  lighting  fixtures,"  claiming  sudi  fixture 
"having  a  shade  and  a  dish ;  the  shade  being  formed  of  a  plurality  of  panels 
formed  of  glass"  secured  together  by  ribs,  with  top  and  bottom  binding  chan- 
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nels,  each  ot  them  being  "a  flat  ring  with  inclined  walls,"  in  conjunction 
with  "means  for  securing  the  ribs  to  the  channels  and  for  connecting  the  dish 
to  the  sbade." 

The  evidence  shows  that  plrintilT  called  this  fixture  the  •*Bquallte,"  and 
sold  it  wltli  success ;  witnesses  testifying  that  the  *night  •  •  •  was  pleas- 
ing to  tlie  aesthetic  emotions  [and]  it  acquired  distinctiveness  and  individuality 
among  tlie  trade."  Comparing  the  drawing  of  the  meciianical  patent,  as  ex- 
plained In  Its  specification,  with  the  drawing  of  the  patent  in  suit,  it  is  plain 
that  botb  draftsmen  had  before  them  a  single  device,  that  the  ribs  of  both 
drawings  are  the  same,  that  said  ribs  have  a  mechanical  purpose,  and,  in 
short,  that  the  design  patented  is  the  contour  shown  in  vertical  section  of  the 
''shade  and  dish"  of  the  mechanical  improvement,  though  for  design  purposes 
the  words   "canopy  and  hemispherical  bowl"  are  substituted. 

The  trial  court  found  infringement,  but  denied  an  accounting,  for  reasons 
here  imnaaterial.  A  final  decree  having  therefore  issued,  defendant  took  this 
appeal. 

John  L.  Lotsch  and  Isaac  Steinhaus,  both  of  New  York  City,  for 
appellants. . 

Lester  F.  Dittenhoefer,  of  New  York  City  (Dodson  &  Roe,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  alleged  in  that  the  patent  in  suit  was  not  held  anticipated  by  the 
earlier  grant  to  the  same  patentee  for  a  mechanical  improvement. 

[1]  If  the  s^ime  man  at  the  same  time  devises  a  container  of  pleas- 
ing design  and  a  mechanical  contrivance  conveniently  united  with  the 
aesthetic  covering,  he  has  made  two  inventions ;  and,  though  he  patents 
one,  that  is  no  reason  why  within  the  statutory  two  years  he  may  not 
patent  the  other.  Such  act  would  not  be  necessarily  a  case  of  double 
patenting,  which  is  always  unlawful.  The  question  is  unaffected  by  the 
accident  that  one  of  the  two  compared  patents  is  for  a  design  and  the 
other  for  a  mechanical  arrangement  of  matter;  and  it  is  always  the 
same,  viz. :  Is  the  same  thing  or  inventive  thought  disclosed  by  both  ? 
Williams,  etc.,  Co.  v.  Neverslip,  etc.,  Co.  (C.  C.)  136  Fed.  210;  Pres- 
ident, etc.,  Co.  V.  Macwilliam  (D.  C.)  233  Fed.  439. 

The  "shade  and  dish"  of  the  mechanical  patent  were  shown  as  of  the 
design  shape  but  that  shape  was  neither  part  of  the  invention  nor  es- 
sential to  its  operation  or  success ;  whatever  merit  that  improvement 
possessed  depended  on  the  construction  and  mechanical  interrelation  of 
parts,  which  might  just  as  well  have  been  conical  or  polygonal,  as  bell- 
shaped  or  hemispherical.  But  the  design  patent  covers  nothing  but  the 
shape  and  effect  thereof  tipon  the  eye  of  the  particularly  shown  form 
of  "canopy  and  bowl."  Therefore  there  was  no  double  patenting; 
and,  as  the  later  patent  was  applied  for  within  two  years  after  the 
earlier,  the  question  whether,  regarded  as  a  publication,  the  first  spec- 
ification left  no  room  for  patentable  invention  in  the  second,  is  not 
before  us. 

[2,  3]  There  are,  however,  other  design  patents  issued  to  other  in- 
ventors, relating  to  the  shapes  of  canopies  and  bowls  for  electric  lights, 
and  antedating  the  one  in  suit,  which,  in  our  opinion  prevent  the  dis- 
covery of  any  invention  in  the  patent  at  bar. 
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It  IS  urged  in  support  of  the  decree  below  that  the  novelty  of  a  de- 
sign is  to  be  tested  as  a  whole  and  that  invention  is  persuasively  shown 
by  the  commercial  success  of  "Equalite."  Undoubtedly  a  design  must 
be  viewed  in  its  entirety,  its  eflfect  is  optical,  and  it  can  no  more  be 
tested  piecemeal  than  can  a  picture  (Dobson  v.  Doman,  118  U.  S.  10, 
6  Sup.  Ct.  946,  30  L.  Ed.  63) ;  but  novelty  is  not  invention,  nor  can 
aid  be  found  in  the  sales  of  '*Equalite."  That  word  covers  the  light 
and  the  fitting  thereof,  all  the  material  as  fastened  together ;  and  the 
evidence  wholly  fails  to  show  whether  success  is  due  to  the  mechanical 
excellence  of  the  whole  article,  or  the  pleasing  shape  of  its  "canopy 
and  bowl,"  which  (as  shown  above)  has  no  necessary  connection  with 
the  mechanics  of  the  contrivance.  To  ascertain  whether  it  required 
invention  to  conceive  and  produce  a  plainly  ribbed  bell-shaped  canopy 
proximately  surmounting  a  hemispherical  bowl,  we  have  considered 
the  design  patents  below  noted,^  and  applied  rules  of  decision  often 
and  lately  stated  by  this  court*. 

Finding  no  invention,  it  is  ordered  that  the  decree  appealed  from 
be  reversed,  and  the  case  remanded,  with  directions  to  dismiss  the 
bill,  with  costs  in  both  courts. 

1  Grant,  46,629 ;  Raymond,  48,062 ;  and  Pickhardt,  47,934— left  no  room  for 
this  invention  in  beU-shaped  ribbed  canopies  with  or  without  hemispherical 
bowls.  The  kind  of  mental  operation  involved,  is  well  shown  by  the  sUghtly 
later  applications  of  the  same  patentee  (49,567  and  49,558)  showing  canopies 
of  hexagonal  and  circular  horizontal  section  respectively.  There  would  seem 
to  be  no  difficulty  in  patenting  one  design  for  every  figure  of  plane  geometry* 

2  Baker,  etc.,  CJo.  v.  Cass  Co.,  220  Fed.  918,  136  O.  C.  A.  484;  Denton  v. 
Fulda.  226  Fed.  587, 140  O.  a  A.  521 ;  Strause,  etc,  Co.  v.  Crane  Co.,  235  Fed. 
126,  148  C.  C.  a:  620,  and  Diets  Co.  t.  Burr,  243  Fed-  69%  156  a  C.  A.  2W^ 
with  the  cases  there  coUated. 
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(?I9  FM.   618) 

—  STODART  V.  MUTUAL  FILM  C50RP.  et  aL 

(Circuit  Court  of  Ai^eals,  Second  Circuit    February  13,  1918.) 

No.  143. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bill  by  Robert  Stodart  against  the  Mutual  Film  Corporation  and  the 
American  Film  Company,  Incorporated.  From  a  decree  for  com- 
plainant,  defendants   appeal.     Affirmed. 

For  opinion  below,  see  249  Fed.  507. 

Elijah  N.  Zoline,  of  New  York  City,  and  James  P.  Grier,  of  Chicago, 
111.,  for  appellants. 

Paul  N.  Turner,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 


(249  Fed.  513) 

BEEVES  V.  TOBK  ENGINEERING  &  SUPPLY  CO.  • 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  25,  1918.) 

No.  8066. 

1.  Ck>BPOBATiONS  ^=>426(9) — OFnoKBS— Ratifigation. 

Where  the  president  of  a  corporation,  who  had  charge  of  its  buying 
and  selling,  purchased  machinery,  and  such  machinery  was  installed  by 
the  corporation,  and  part  of  the  price  paid  in  accordance  with  the  terms 
of  the  contract,  there  was  a  ratification  of  the  president's  act,  regardless 
of  his  authority  to  purchase  the  machinery. 

2.  Mechanics*   Liens  ^=s>32 — CoNSTrrunoNAL  Ijens — Pebfeotion. 

Under  Const.  Tex.  art.  16,  §  37,  declaring  that  mechanics,  artisans,  and 
materialmen  of  every  class  shall  have  a  Uen  upon  the  buildings  or  articles 
made  or  repaired  by  them  for  the  value  of  their  labor  done  thereon,  or 
material  furnished  therefor,  and  that  the  Legislature  shall  provide  for 
the  speedy  and  effective  enforcement  of  such  liens,  a  seller  of  ice  and 
refrigerating  machinery,  which  was  complete  In  itself  and  could  be  dis- 
connected without  injury  from  the  purchaser's  plant  as  it  theretofore 
existed  by  unbolting  four  connections,  is  entitled  to  a  lien  thereon. 

3.  Bankbuptct  ^=»192 — Mechanics'  Liens — Perfection. 

Claimant  sold  ice  and  refrigerating  machinery  to  a  Texas  corporation 
which  became  a  bankrupt  The  machinery  was  complete  in  itself  and 
could  be  disconnected  without  injury  to  the  bankrupt's  plant  as  it  there- 
tofore existed  by  unbolting  four  connections.  Adjudication  in  bank- 
ruptcy foUowed  less  than  a  month  after  delivery,  and  claimant  within 
four  months  of  deUvery  filed  the  contract  of  sale  which  was  in  the  form 
of  a  letter  with  an  acceptance  written  thereon  by  the  bankrupt.  The 
letter  showed  that  the  bankrupt  was  engaged  in  manufacturing  artificial 
ice  at  the  place  of  its  address.  Held  that  as  claimant  had  a  materialman's 
lien  under  Const.  Tex.  art  16,  S  37,  and  as  the  requirements  of  Rev,  St. 
Tex.  Idll,  arts.  5^22-5627,  providing  for  the  filing  of  the  contract  within 
four  months,  are  intended  merely  to  give  notice  to  persons  other  than 
the  purchaser,  claimant  acquired  a  lien  valid  as  against  the  trustee  in 

^sa»For  other  case«*  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  May  28.  1918. 
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bankruptcy  who  tinder  Bankr.  Act  July  1.  1898,  c  541,  |  47a,  30  Stat.  557 
(Comp.  St.  1916,  f  9631),  took  the  rights  of  a  lien  creditor,  for  the  land  on 
which  the  machinery  was  installed  could  readily  be  located  from  tlie  con- 
tract. 

Walker,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas ;  Gordon  Russell,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Alliance  Milling  Company. 
The  York  Engineering  &  Supply  Company  filed  proof  of  daim,  alleg"- 
ing  a  constitutional  and  statutory  lien,  and  on  the  same  day  it  filed 
a  petition,  setting  up  the  facts  of  the  transaction  out  of  which  the 
claim  arose.  J.  H.  Reeves,  trustee  in  bankruptcy,  filed  a  protest,  and, 
the  judgment  of  the  referee  allowing  the  claim  and  lien  having  been 
affirmed  by  the  District  Court,  he  appeals.    Affirmed. 

Cecil  H.  Smith,  of  Sherman,  Tex.  (J.  D.  Williamson,  of  Waco, 
Tex.,  J.  A.  L.  Wolfe  and  Head,  Dillard,  Smith,  Maxey  &  Head,  all 
of  Sherman,  Tex.,  and  Thompson,  Knight,  Baker  &  Harris,  of -Dallas, 
Tex.,  on  the  brief),  for  appellant. 

N.  C.  Abbott,  of  Houston,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  The  Alliance  Milling  Company  was  ad- 
judged a  bankrupt  on  April  5,  1916.  May  23,  1916,  the  York  Engi- 
neering &  Supply  Company,  appellee,  filed  proof  of  claim  in  the  sum 
of  $2,411.25,  alleging  a  constitutional  and  statutory  lien  for  material 
and  machinery  furnished  and  placed  on  the  property  of  the  bankrupt; 
and,  on  the  same  day,  filed  a  petition  setting  up  the  facts  of  the  trans- 
action out  of  which  the  claim  arose.  The  trustee  filed  a  protest.  The 
referee  allowed  the  claim  and  lien.  The  trustee  excepting,  the  matter 
was  certified  to  the  United.  States  District  Court,  where  the  judg- 
ment of  the  referee  was  affirmed.  The  judgment  is  before  this  court 
for  review.    . 

On  January  15,  1916,  the  bankrupt  entered  into  a  contract  with 
the  appellee,  by  which  it  agreed  to  purchase  certain  ice  and  refrigerat- 
ing machinery,  as  follows:  Eleven  sections  of  Shipley  double-pipe 
flooded  ammonia  condensers,  each  section  to  be  8  pipes  high,  18  feet 
2  inches  long,  the  condensers  to  be  of  2-inch  and  3-inch  ammonia 
pfpe,  together  with  the  necessary  stands  and  header  connections  for 
both  water  and  ammonia ;  each  section  to  have  inlet,  outlet,  pump-out 
and  purging  connections;  also  one  purge  drum,  10  by  6  long,  with 
connections ;  one  anmionia  receiver,  24  in  diameter  by  16  long,  to  be 
of  welded  pipe,  with  all  necessary  pipe  connections;  one  gauge  glass, 
with  automatic  ball  check  valves. 

Payments  were  to  be  25  per  cent,  cash  on  arrival  of  material, 
25  per  cent,  cash  when  material  was  erected,  and  50  per  cent  in 
four  months'  note,  bearing  8  per  cent,  interest,  dated  and  delivered  at 
the  time  of  the  second  payment.  The  bankrupt  received  the  material, 
and,  prior  to  the  adjudication,  placed  the  same  in  its  ice  plant  by 
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connecting  it  with  its  ice  machinery  then  operated  by  the  company. 
The  erection  was  outside  of  the  old  ice  plant  on  a  concrete  base  es- 
pecially prepared  for  it,  its  own  weight  holding  it  in  place.    The  ma- 
chinery was  complete  in  itself  and  could  be  disconnected,  without  in- 
jury,  from  the  plant  as  it  had  theretofore  existed,  by  unbolting  four 
connections.    An  employe  of  the  selling  company,  under  the  arrange- 
ment made  at  the  time  of  the  sale,  was  sent  to  see  that  it  was  properly 
erected.     The  contract  was  made  with  J.  N.  Rayzor,  as  president  of 
the  purchasing  corporation.    Delivery  was  made  early  in  March,  1916. 
The  report  of  the  referee,  supporting  the  claim  of  the  appellee,  both 
as  to  the  amount  and  the  lien,  was  excepted  to,  the  exceptions  present- 
ing the  following  points:  (1)  That  the  president  of  the  bankrupt  cor- 
poration did  not  have  authority  to  bind  the  corporation  by  a  contract 
and  create  a  mechanic's  Hen,  either  upon  the  condenser  or  real  prop- 
erty  of  the  corporation,  by  its  installation  upon  the  premises;    (2) 
that,  having  no  authority  from  the  board  of  directors,  the  president 
could  not  create  a  mechanic's  lien  as  against  this  property ;   (3)  that, 
the  condenser  being  a  fixture,  the  trustee's  taking  possession  thereof 
(he  being  an  attaching  creditor  under  section  47a  of  the  Bankruptcy 
Act)  was  not  a  ratification  so  as  to  create  a  mechanic's  lien ;  (4)  that 
title  to  the  condenser,  it  being  a  fixture,  passed  by  sale  of  all  properties 
of  the  bankrupt  to  the  purchaser,  and  no  mechanic's  lien  existed  t>n  the 
condenser  as  against  the  purchaser ;   (5)  the  property  being  sold  with- 
out any  contract  reservation  of  title,  no  contract  lien  has  since  been 
placed  upon  the  property;  (6)  the  mechanics'  and  materialmen's  stat- 
utes made  no  provision  for  the  retention  of  lien  upon  •the  specific  ma- 
chinery, sold  without  reservation  of  title ;  (7)  that  the  property  involv- 
ed was  not  of  a  character  to  become  attached  to  and  made  a  component 
part  of  the  realty,  so  as  to  give  rise  to  any  character  of  lien ;  (8)  that 
claimant  sold  the  property  pursuant  to  a  written  order,  and  reserved  no 
title,  and  the  property  was  simply  set  into  the  plant,  connected  with 
other  machinery  by  removable  connections,  and  its  character  is  such 
that  it  constitutes  no  integral  part  of  the  realty,  nor  such  a  fixture  or 
addition  thereto  or  improvement  thereon  as  gives  rise  to  a  lien  under 
the  statutes. 

Upon  judgment  by  the  District  Court  in  favor  of  claimants,  assign- 
ments of  error  were  made  to  a  like  effect. 
Section  37,  art.  16,  of  the  Constitution  of  Texas,  provides: 

"Mechanics,  artisans  and  materialmen  of  every  class,  shall  have  a  Hen 
upon  the  buildings  and  articles  made  or  repaired  by  them,  for  the  value  of 
'their  labor  done  thereon,  or  material  furnished  therefor;  and  the  Legislature 
shall  provide  by  law  for  the  speedy  and  efficient  enforcement  of  said  liens." 

Article  5621  of  the  statutes  of  Texas  provides : 

"Any  person,  or  firm,  lumber  dealer,  or  corporation,  artisan,  laborer,  me- 
chanic, or  sub-contractor,  who  may  labor  or  furnish  material,  •  •  •  fix- 
tures or  tools  to  erect  any  house  or  improvement,  or  to  repair  any  building  or 
Improvement  whatever,  ♦  ♦  •  upon  complying  with  the  provisions  of  this 
chapter,  shall  have  a  Hen  on  such  house,  building,  fixtures,  improvements 
♦  ♦  ♦  and  shall  also  have  a  lien  on  the  lot  or  lots  of  land  necessarily  con- 
nected therewith,  to  secure  payment  for  the  labor  done,  lumber,  materUO,  ma- 
chinery or  fixtures    •    •    •    furnished  for  construction  or  repair." 
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Article  5622: 

"In  order  to  fix  and  secure  the  lien  herein  proTlded  for,  It  shall  be  the 
duty  of  every  original  contractor,  within  four  months    •    ♦    •     to  file  hls« 

*  •    ♦    contract  in  the  office  of  the  county  clerk  of  the  county  in  wliich  such 
property  Is  situated,  and  cause  the  same  to  be  recorded  in  a  book  to  be  kept 

♦  *    *    for  that  purpose.    ♦    •    ♦ " 

Article  5623  is  with  reference  to  persons  fumishir^  material,  etc., 
to  any  contractor. 

Article  5624  makes  provision  for  the  filing  and  recording-  of  a 
sworn  account,  when  there  is  no  written  contract,  and  a  form  of  affi- 
davit is  given  which  provides  for  a  description  of  the  improvement  and 
of  the  lot  or  tract  of  land  upon  which  it  is  placed.  It  concludes  with 
a  proviso  to  the  effect  that  "a  substantial  compliance  with  the  above 
form  shall  be  deemed  sufficient  to  fix  and  secure  the  lien." 

Article  5626  provides: 

"In  case  the  contract  is  filed  and  recorded  as  provided  for  in  article  5527 
[5622],  a  like  description  of  the  house,  building  or  improvement,  and  the  lot 
or  tract  of  land  shall  accompany  the  same,  as  is  required  in  the  foregoing 
forms,  except  that  the  same  is  not  required  to  be'  under  oatlL" 

On  the  24th  of  April,  1916,  the  York  Engineering  &  Supply  Com- 
pany filed  for  record  the  contract  between  that  company  and  the 
bankrupt  in  the  form  of  a  letter,  dated  January  15,  1916,  submitting 
a  proposition,  and  an  acceptance  in  writing  of  the  same  date  by  the 
"Alliance  Milling  Company,  per  J.  N.  Rayzor,  president." 

[1]  The  primary  qttestion  presented  is  whether  Rayzor,  the  presi- 
dent of  the  corporation,  could,  by  his  act  in  buying  the  property,  create 
a  lien  upon  the  thing  bought  and  the  realty  of  the  corporation.  Ray- 
zor was  president  of  the  corporation,  and  had  charge  of  its  buying  and 
selling,  and  the  purchase  was  made  by  him.  The  machinery  w^s  in- 
stalled by  the  company,  and  a  part  of  the  purchase  price  was  paid  by 
it  in  accordance  with  the  terms  of  the  contract.  Whether  or  not  the 
president  primarily  had  authority  to  make  the  purchase,  that  which 
followed  constituted  a  ratification. 

If  he  had  not  the  authority,  and  if  there  had  been  no  ratification, 
the  property  belongs  to  appellee.  If  he  had  the  authority  to  make  the 
purdiase,  the  legal  consequences  which  follow  from  such  a  purchase 
resulted. 

Appellant  claims  that  a  lien  under  the  Texas  law,  on  this  character 
of  property,  is  acquired  only  through:  (a)  A  chattel  mortgage;  (b) 
a  reservation  of  title  in  the  sale  contract ;  (c)  a  mechanic's  Hen  under 
the  Constitution;  (d)  a  mechanic's  lien  under  the  statutes.  He  in- 
sists properly  that  no  chattel  mortgage  was  taken,  and  that  there  was 
no  reservation  of  title.  His  contention  that  the  facts  do  not  bring 
the  claim  under  the  constitutional  provision,  and  that  the  claimants 
have  failed  to  comply  with  the  statutory  requirements,  presents  the 
points  to  be  determined. 

[2]  The  courts  of  Texas  hold  that  a  lien  is  created  by  the  Consti- 
tution of  the  state  in  favor  of  "materialmen  of  every  class"  upon  "the 
buildings  and  articles  made  or  repaired,*'  for  "material  furnished 
therefor."  The  existence  of  this  lien  is  not  dependent  upon  any  action 
taken  under  the  terms  of  the  statute.    Bassett  v.  Mills,  89  Tex.  167, 
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34  S.  W.  93;  Strang  v.  Pray,  89  Tex.  525,  35  S.  W.  1054;  National 
Bank  V.  Taylor,  91  Tex.  78,  40  S.  W.  876,  966;  De  Bruin  v.  Land  & 
Irrigation  Co.  (Tex.  Civ.  App.)  194  S.  W.  655.  If  the  terms  of  the 
Constitution  are  applicable  to  the  instant  case,  all  the  objections  of  ap- 
pellant  are  lacking  in  merit. 

"This  provision  (of  the  Constitution),"  says  the  court  in  Bassett 
V.  Mills,  supra,  "in  so  far  as  it  gives  a  lien,  is  as  broad  as  language 
can  make  it."  In  Strang  v.  Pray,  supra,  the  Supreme  Court  of  Texas 
uses   this  language: 

"It  -was  the  intention  of  the  members  of  the  convention  which  framed  and 
adopted  this  section  of  the  Constitution  to  give  fuU  and  ample  security  to  all 
me^anlcs,  artisans,  and  materialmen  for  labor  performed  and  material  fur- 
nialied  for  the  erection  of  all  buildings  and  other  improvements,  and  the 
eonrts  must  give  such  construction  to  this  language  as  will  carry  out  that 
intention." 

From  this  language  and  the  decisions  examined,  it  is  apparent  that 
the  Texas  courts  give  a  liberal  construction  to  the  provision  of  the 
Constitution,  in  an  effort  to  give  effect  to  its  manifest  intent.  It 
would  have  been  difficult  for  the  Constitution  makers  to  have  used  a 
more  comprehensive  word  than  "material,"  and  protection  is  given 
"materialmen  of  every  class."  The  words  "buildings  and  articles 
made  or  repaired"  are  also  very  comprehensive. 

It  is  contended  that,  if  it  should  be  held  that  a  lien  exists  in  this 
case,  it  would  be  necessary  to  make  a  like  holding  in  every  instance 
where  machinery  was  sold  by  a  manufactiurer  to  a  dealer,  or  by  a 
dealer  to  an  individual.  Neither  proposition  is  sound.  It  is  easily 
to  be  conceived  that  a  lien  would  follow  a  sale  in  one  case,  when  the 
sale  would  not  have  that  effect  in  another.  The  usual  effect  of  a  sale 
of  a  piece  of  machinery  is  the  same  as  the  ordinary  effect  of  the  sale 
of  lumber  or  other  material  that  goes  into  the  construction  of  a  house. 
If  the  sale  is  in  the  course  of  business,  and  without  reference  to  any 
particular  improvement,  no  lien  results,  unless  it  is  specifically  re- 
tained. If,  however,  the  material  is  sold  with  regard  to  the  making 
of  a  certain  improvement,  no  reason  is  seen  why  the  constitutional  rule 
should  not  apply.  It  is  not  always  the  case  when  gas  fixtures  are  sold, 
or  a  cooking  range  is  sold,  or  engines  and  boilers  are  sold,  that  a  lien 
upon  the  property  so  sold,  or  upon  any  other  property  on  which  it  is 
to  be  placed,  results.  But  if  the  material  is  bought  with  the  purpose 
of  incorporating  it  into  a  building  or  improvements,  the  terms  of  the 
Constitution  would  seem  to  apply.  The  Constitution  gives  the  lien 
to  "materialmen  of  every  class."  The  lien  is  given  "upon  the  buildings 
and  articles  made  or  repaired."  The  language  is  broad  and  the  purpose 
is  clear.  There  is  nothing  to  indicate  that  merely  raw  material  is  in- 
tended to  be  included  within  its  terms.  Certainly,  some  classes  of 
manufactured  products  would  always  be  so  included.  For  instance, 
no  one  would  think  of  undertaking  to  maintain  that  nails  and  screws, 
locks,  doors,  and  windows  were  not  within  the  terms  of  the  Consti- 
tution. No  reason  is  made  sufficiently  to  appear  why  such  machinery 
as  was  furnished  in  the  instant  case,  capable  of  incorporation  into 
and  made  a  part  of  the  plant  and  furnished  for  that  purpose,  should 
not  be  held  to  be  included. 
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As  was  suggested  in  Banner  Iron  Works  v.  JEtna  Iron  Works,  143 
Mo.  App.  1,  122S.  W.  764: 

"In  the  case  of  machinery  or  other  articles  furnished  to  a  factory  or  place 
of  business,  an  Important  circumstance,  in  the  attempt  to  ascertain  the  Inten- 
tion of  the  proprietor,  is  the  adaptability  of  the  article  or  machine  to  the  work 
or  business  of  the  place.  Thomas  v.  Davis,  76  Mo.  72,  43  Am.  Rep.  756l  If  the 
thing  furnished  was  necessary  to  that  work  or  business,  or  necessary  to  the 
purpose  for  which  the  building  was  designed  and  used,  or  was  a  convenlait 
accessory,  or  commonly  employed  in  connection  with  such  business,  the  inten- 
tion of  the  proprietor  of  the  establishment  to  annex  it  permanently  to  the 
realty  may  be  inferred." 

It  is  clear  that  the  condenser  was  sold  and  purchased  with  the  view 
of  its  being  made  a  ps^rt  of  a  particular  plant.  The  purchaser  was 
conducting  the  business  of  manufacturing  ice.  The  proposition  made 
by  the  letter  of  the  claimant,  and  which  was  accepted  by  the  ice  manu- 
facturing company,  described  the  sections  of  the  condenser  to  be 
furnished,  indicated  their  length  and  included  the  necessary  stands  and 
header  connections;  also  the  inlet,  outlet,  pump-out,  and  purging 
connections.  It  also  provided  for  connections  to  a  purge  drum.  The 
ammonia  receiver  was  to  have  the  necessary  pipe  connections.  A  pro- 
vision was  to  the  effect : 

"It  is  understood  that  the  purchaser  will  furnish  the  necessary  pipe  con- 
nections between  the  compresser  and  condenser,  and  between  the  recelrer 
and  freezing  system.  We  are  also  allowed  to  use  part  of  the  present  header 
fittings,  provided  they  are  of  proper  size." 

It  is  apparent  reference  was  made  to  a  system  already  installed,  to 
which  the  condenser,  etc.,  described  in  the  letter  was  to  be  attached. 
The  understanding  between  the  seller  and  the  buyer,  to  the  effect 
that  the  representative  of  the  former  should  see  to  the  installation,  is 
also  evidence  of  this  fact;  and,  finally,  the  proof  that  a  base  was 
made  upon  which  the  condenser  was  set  identifies  the  machinery  sold 
with  the  improvement  contemplated  at  the  time  of  the  sale,  and  which 
was  in  part  to  have  been  paid  for  "when  material  is  erected." 

Appellant  cites  authorities  to  the  effect  that  machinery  of  the  char- 
acter in  question  is  not  of  the  kind  to  which  the  materialmen's  liens 
apply.  An  examination  discloses  no  conflict  with  the  views  expressed. 
Among  the  cases  cited  is  Rose  v.  Persse,  29  Conn.  257,  where  gas 
fixtures  were  held  not  to  be  subject  to  the  lien;  the  court,  however, 
holding  that  the  materials  were  not  furnished  in  pursuance  of  any 
contract  for  the  erection  of  any  building,  but  by  virtue  of  a  mere  con- 
tract of  sale  and  purchase.  In  Boston  Furniture  Co.  v.  Dimock,  158 
Mass.  552,  33  N.  E.  647,  it  was  held  that  portable  cooking  ranges, 
with  zinc  to  place  them  on,  and  pipes  for  connection,  are  not  such  parts 
of  the  building  as  to  entitle  the  seller  to  mechanic's  lien;  the  court 
holding  that  the  true  test  is  structural  connection  with  the  building. 

In  Collins  v.  Mott,  45  Mo.  100,  the  court  held  that  the  term  "im- 
provement," as  used  in  the  Missouri  act,  is  synon)mious  with  building, 
and  did  not  include  engines  and  boilers,  stating  that : 

"No  terms  are  used  which  include  such  engine,  etc.,  unless  they  have  be- 
come part  of  the  realty,  when  the  lien,  of  course,  would  cover  them«" 
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In  Haslett  v.  Gillespie,  95  Pa.  371,  it  was  held  that  where  new  ma- 
chinery is  furnished  for  and  placed  in  the  old  mill,  the  party  supplying 
the  same  is  not  entitled  to  a  mechanic's  lien  against  the  building.  The 
court  held  that  the  building  was  neither  repaired,  altered,  nor  enlarged ; 
the  machinery  being  a  bolt  header  and  a  screw  cutter,  so  placed  as  to 
be  oi>erated  by  belting  already  in  use. 

In  Thompson  v.  Smith,  67  N.  H.  409,  29  Atl.  405,  68  Am.  St.  Rep. 
679,  it  was  held  that  a  portable  steam  engine  used  in  a  factory  could 
not  be  made  the  basis  of  the  claim  of  a  mechanic's  lien. 

These  cases  are  consistent  with  the  position  taken.  Many  authori- 
ties could  be  cited  showing  the  comprehensive  meaning  given  the  word 
"material,"  among  them  Grand  Island  Bank  v.  Koehler,  57  Neb.  649, 
78  N.  W.  265;  Sdden  v.  Meeks,  17  Cal.  128;  Parker  L.  &  I.  Co.  v. 
Reddick,  18  Ind.  App.  616,  47  N.  E.  848. 

[3]  The  statute  is  somewhat  more  comprehensive  than  the  Consti- 
tution. To  "fix"  the  lien  of  the  statute,  it  is  required,  where  a  con- 
tract is  in  writing,  that  it  be  filed  in  the  office  of  the  county  clerk.  The 
building  and  lot  upon  which  it  is  sought  to  fix  a  lien  may  be  described 
by  a  statement  to  be  filed,  which  need  not  be  sworn  to.  The  statute 
merely  requires  "a  substantial  compliance"  with  the  terms  of  the  article 
providing  for  the  description.  A  reasonable  construction  would  be 
that  if  the  purpose  of  the  law  is  accomplished,  and  the  owner  and  per- 
sons dealing  with  him  are  given  the  protection  to  which  they  are  en- 
titled, the  law  will  be  held  to  have  been  complied  with. 

The  only  objection  made  to  the  manner  of  compliance  by  appellee 
with  the  statute  was  that  a  statement  describing  the  building  and  lot 
was  not  filed.  This  objection  was  not  made  in  the  original  objections 
of  the  appellee  before  the  master,  nor  in  the  objections  to  the  master's 
report,  unless  included  under  some  generalization. 

It  could  very  well  be  argued,  in  view  of  the  purpose  of  the  state- 
ment, and  the  provision  requiring  only  substantial  compliance,  that  the 
contract  itself  gave  sufficient  notice  of  the  property  to  be  affected  by 
the  lien.  The  letter  constituting  the  contract  was  addressed  to  "Al- 
liance Milling  Co.,  Denton,  Tex."  At  that  place  the  Alliance  Milling 
Company  had  an  ice  plant.  It  was  provided  that  the  purchaser  would 
furnish  pipe  connection  "between  the  compresser  and  condenser,  and 
between  the  receiver  and  freezing  system."  The  sellers  were  allowed 
to  use  part  of  the  "present  header  fittings."  At  a  number  of  places 
"connections"  were  provided  for.  The  character  of  the  machinery 
was  identified  by  reference  to  the  manufacture  of  ice. 

As  hereafter  indicated,  if  the  lien  is  one  provided  for  by  the  Con- 
stitution, no  action  under  the  terms  of  the  statute  is  necessary  for  its 
creation ;  as  to  such  liens,  all  that  could  be  provided  for  by  the  stat- 
ute would  be  the  enforcement  of  the  remedy  and  the  protection  of  the 
owner  of  the  land  and  improvement  and  subsequent  lien  creditors  and 
mortgagees.  At  the  time  of  the  adjudication  of  the  bankrupt,  the 
trustee  took  the  property  under  the  terms  of  the  statute  as  if  he  had 
been  a  lien  creditor.  Section  47a  of  the  Bankruptcy  Act  At  that  time^ 
however,  the  four  months  in  which,  even  under  the  terms  of  the 
statute,  a  materialman  might  fix  his  lien  had  not  elapsed.    Under  the 
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G^nstitution  the  appeflee  had  its  lien,  and  the  trustee  took  subject  to 
the  lien.  Before  the  expiration  of  the  four  months,  the  contract  be- 
tween the  York  Company  and  the  bankrupt  was  filed,  and  all  of  the 
facts  connected  with  the  purchase,  delivery,  and  installation  were 
brought  to  the  knowledge  of  the  trustee.  In  the  case  of  F.  &  M.  Na- 
tional Bank  v.  Taylor,  91  Tex.  78,  40  S.  W.  876,  966,  the  Supreme 
Court  adopts  the  opinion  of  the  Court  of  Civil  Appeals,  in  which  this 
language  is  used: 

**The  bank  cannot  insist  in  tliis  case  upon  any  of  tbe  principles  of  estoppel, 
for  it  took  tbe  note  and  mortgage  and  fomished  the  money  on  April  3,  18W, 
while  Taylor  was  actually  at  work  on  the  building,  and  must  be  held  there- 
fore to  have  legal  and  full  notice  of  his  mechanic's  lien  and  the  amount  of 
his  debt,  and  every  other  fact  which  inquiry  of  Taylor  would  have  elicited. 
At  that  time  Taylor  unquestionably  had  a  mechanic's  Uen,  and  the  taking  of 
the  notes  and  mortgage  afterwards  presents  no  princ^le  of  estoppel,  ev»i  if 
such  a  defense  had  been  pleaded." 

Construing  the  facts  of  that  case,  in  connection  with  the  opinion, 
the  court  in  De  Bruin  v.  Land  &  Irrigation  Co.  (Tex.  Civ.  App.)  194 
S.W.  655,  said: 

"Undoubtedly,  as  betwe^i  the  persons  named  in  the  Constitution  and  tlie 
owner  of  the  property,  the  lien  is  fixed  by  the  Constitution.  ♦  ♦  ♦  In  tbe 
case  of  NaUonal  Bank  v.  Taylor,  91  Tex.  78  [40  S.  W.  876,  96G].  it  was  held 
that,  as  between  the  owner  and  the  contractor,  the  Constitution  fixed  the 
lien,  without  any  notice,  or  filing  of  claim,  or  any  other  act  on  the  part  of 
the  contractor;  but,  so  far  as  innocent  subsequent  purchasers  or  mortgagees 
and  lienholders  are  concerned,  the  statute  must  be  complied  with,  in  order  to 
fix  the  lien.  It  was  held,  however,  that  actual  notice  of  the  Hen  would  be 
sufficient,  without  recorded  notice;  and  that,  where  a  subsequent  Uenholder 
knew  that  the  contractor  was  at  work  on  the  premises  when  he  loaned  the 
money  and  took  his  mortgage,  he  would  be  diarged  with  notice.  •  •  • 
We  deduce  from  the  different  decisions  of  this  state  that  the  Constitution  gives 
a  Hen  to  the  persons  named  thereon,  and  that,  as  between  the  owner  of  premises 
on  which  labor  is  performed,  or  for  which  material  is  furnished,  and  those  per- 
sons, the  lien  arises  and  may  be  enforced  without  the  aid  of  the  statute;  but, 
as  to  third  parties  who  have  not  actual  notice  of  the  labor  having  been  per- 
formed or  the  material  furnished,  the  lien  is  not  enforceable  unless  the  statote 
has  been  complied  with." 

The  only  objection  which  can  be  made  to  the  manner  in  which  ap- 
pellee complied  with  the  statute,  is  a  claim  that  he  failed  to  file  a  state- 
ment showing  the  lot  upon  which  the  improvements  were  placed.  The 
contract  which  was  signed  by  the  Milling  Company,  and  which  in- 
dicated that  the  condenser  was  to  be  placed  with  the  Ice-making  ma- 
chinery already  installed,  was  recorded.  At  the  time  the  trustee  took 
possession  of  the  property,  the  lien  had  attached  under  the  terms  of 
the  Constitution,  and  no  person  had  become  a  mortgagee  of  the  ice 
company,  or  a  creditor  of  the  company,  with  rights  arising  out  of  a 
failure  to  record  an  instrument  creating  a  lien.  The  status  of  the  York 
Company  as  a  creditor  secured  by  a  lien  was  not  changed  by  the  ap- 
pointment of  the  trustee.  After  the  appointment,  for  the  balance  of 
the  four  months  succeeding  the  accrual  of  the  debt,  the  York  Company 
had  the  right  to  complv  with  the  statute,  and  thereby  give  notice  to  all 
persons  who  might  otherwise  part  with  value  to  the  bankrupt  or  be- 
come a  creditor  of  a  class  entitled  to  peculiar  consideration.  The  only 
purpose  of  such  a  compliance  with  the  statute  by  the  recording  of  the 
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contract  and  the  statement  with  regard  to  the  building  and  land  involv- 
ed would  have  been  to  give  notice.    This  end  could  be  just  as  effectually 
accomplished  by  actual  notice  as  by  filing  the  contract.    Even  in  those 
cases  in  -which,  under  the  terms  of  the  Texas  statute,  a  mortgage  of 
land  or  personal  property  is  void  as  to  innocent  purchasers  for  value 
or  lien  creditors,  the  protection  is  not  extended  where  actual  notice 
of  the  prior  unrecorded  instrument  exists.    Whatever  peculiar  stand- 
ing the  trustee  may  have  is  by  virtue  of  the  terms  of  the  Bankruptcy 
Act.     He  has  exactly  the  same  standing  as  an  attaching  or  other  lien 
creditor,  and  no  more.    If  such  a  creditor,  there  being  no  bankruptcy 
proceedings,  had  on  the  5th  day  of  April,  1916  (the  day  on  which  the 
adjudication  was  had),  acquired  his  lien,  it  would  have  been  a  lien  sub- 
ject to  be  defeated,  either  by  the  record  of  the  contract  in  accordance 
with  article  5627,  or  by  the  materialman's  giving  actual  notice  of  his 
lien.     Constructive  notice  could  have  no  greater  dignity,  either  as  to 
the  lien  creditor  or  the  trustee,  than  actual  notice.    It  is  to  be  kept  in 
mind   that  the  constitutional  lien  is  not  created  by  compliance  with 
the  articles  of  the  statute  cited,  and  that  all  that  could  have  been  done 
by  compliance  with  the  statute  would  have  been  to  give  notice. 

The  conclusion  which  has  been  reached  accords  with  abstract  equity. 
But  for  the  sale  and  installation  a  few  days  before  the  bankruptcy,  the 
trustee  would  have  had  no  estate  to  admmister,  except  the  plant  as  it 
existed  prior  to  the  purchase  from  appellee.  This  addition  to  its  value 
was  made  at  the  expense  of  the  claimant.  The  property  was  not  paid 
ior,  and  no  other  creditor  can  reasonably  or  equitably  complain  if  the 
property  sold  is  first  subjected  to  the  lien  of  the  unpaid  seller. 

The  property  has  been  in  the  possession  of  and  used  by  appellant 
since  the  sale.  The  court  below  may  find  it  necessary  to  modify  the 
judgment  to  meet  the  resulting  conditions.  With  this  saving  the  judg- 
ment is  affirmed. 

WALKER,  Circuit  Judge  (dissenting).  In  the  opinion  of  the  writer 
the  allegations  of  the  petition  asserting  the  claim  made  by  the  appellee 
and  the  evidence  offered  in  support  of  those  allegations  do  not  show 
the  existence  of  a  state  of  facts  giving  rise  to  the  lien  provided'  for  by 
the  section  of  the  Constitution  of  Texas  which  is  set  out  in  the  fore- 
going opinion.  That  section  provides  for  mechanics,  artisans,  and  ma- 
terialmen having  a  lien  upon  "the  buildings  and  articles  made  or  re- 
paired by  them  for  the  value  of  their  labor  done  thereon,  or  material 
furnished  therefor."  The  subject  of  the  lien  given  by  that  section  is 
"the  buildings  and  articles  made  or  repaired  by*'  a  mechanic,  artisan 
or  materialman.  It  is  not  made  to  appear  that  that  upon  which  a  lien 
was  claimed  and  allowed  was  a  building  or  article  made  or  repaired  by 
the  appellee.  So  far  as  the  writer  is  advised,  no  authoritative  ruling 
has  been  made  which  indicates  that  the  liberality  of  construction  which 
has  been  applied  in  giving  effect  to  that  provision  goes  so  far  as  to 
make  it  permissible  to  accord  to  that  provision  the  effect  of  giving  a 
lien  to  a  materialman  not  having  the  relation  to  the  subject  of  the 
claimed  lien  which  that  provision  requires  to  exist  to  entitle  him  to  a 
lien.  It  seems  to  the  writer  that  the  statute  must  be  relied  upon  as  sup- 
port for  the  claim  made.    If  either  of  the  quoted  statutory  provisions 
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entitled  the  appellee  to  acquire  a  lien,  it  was  incumbent  upon  it  to  pur- 
sue the  applicable  method  which  the  statute  requires  to  be  observed  to 
fix  a  lien.  Keating  Implement  &  Machine  Co.  v.  Marshall  Electric 
Light  &  Power  Co.,  74  Tex.  605,  12  S.  W.  489;  Berry  v.  McAdams, 
93  Tex.  431,  55  S.  W.  1112. 

The  written  contract  between  the  appellee  and  the  bankrupt  was 
filed  and  recorded  pursuant  to  the  provision  of  the  above-quoted  ar- 
ticle 5622.  The  contract  as  filed  and  recorded  was  not  accompanied 
by  the  description  of  any  house,  building,  or  improvement,  or  of  any 
lot  or  tract  of  land,  pursuant  to  the  provision  of  article  5626  of  the 
Texas  statutes.  What  was  put  on  record  did  not  give  any  information 
as  to  the  location  of  the  machinery  on  which  a  lien  was  claimed.  It 
disclosed  only  the  sale  of  itemized  parts  or  pieces  of  machinery  f .  o.  b. 
York,  Pa.,  at  a  stated  price,  part  of  which  was  payable  in  cash  on  ar- 
rival of  the  material,  and  the  balance  in  two  installments  pa3rable  there- 
after. 

An  obvious  purpose  of  such  provisions  as  the  one  last  mentioned  is 
to  enable  any  one  having  dealhigs  with  reference  to  property  which 
may  be  subjected  to  liens  to  acquire  from  a  public  record  definite  in- 
formation of  the  presence  or  absence  of  a  statutory  lien  on  that  prop- 
erty. The  record  of  a  written  contract  for  the  furnishing  of  specified 
machinery  or  material,  unaccompanied  by  a  description  of  the  struc- 
ture in  which  the  machinery  or  material  was  installed  or  used  or  a 
statement  of  the  location  of  that  structure,  hardly  could  be  regarded 
as  a  disclosure  of  such  information.  The  above-quoted  article  5626 
evidences  a  legislative  determination  of  what  is  required  for  the 
identification  of  the  property  on  which  a  lien  is  sought  to  be  established. 
What  the  appellee  filed  for  record  did  not  furnish  that  identification. 
It  cannot  be  said  that  one  searching  the  record  could  have  learned 
therefrom  that  the  appellee  was  claiming  a  lien  on  the  particular 
property  on  which  a  lien  in  its  favor  was  adjudged  by  the  decree  under 
review.  The  failure  to  have  the  recorded  contract  accompanied  by  a 
statement  of  the  data  mentioned  in  article  5626  was  a  failure  to  comply 
with  a  requirement  which  is  made  a  prerequisite  to  the  acquisition  of 
the  lien  claimed.  Whitney-Central  Trust  &  Savings  Bank  v.  Luck, 
231  Fed.  431,  145  C.  C.  A.  425.  The  conclusion  of  the  writer  is  that 
because  of  that  failure  or  omission  the  appellee  was  not  entitled  to  the 
lien  it  claimed. 


(249  Fed.  522) 

WILLIAMSON  &  BBOWN  LAND  &  LUMBER  CO.  v.  MULLINS 
LUMBER  CO. 

(Circuit  Conrt  of  Appeals,  Fourth  Circuit    January  29,  1918.) 

No.  1545. 

1.  TBESPA88  ^=»20(3) — Actions — ^Evidence. 

In  an  action  for  the  cutting  and  removal  of  timber  from  land  of 
which  plaintiff  is  the  legal  owner,  plaintiff  may  prove  title  prima  fade 
by  showing  exclusive  possesslcm  not  obtained  by  disseisin  of  defendant 

^s»For  oUier  caaes  bm  same  topic  4  KBY-KUMBER  in  all  Key-Nombered  Disests  ft  IndcxM 
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2*  AjyiTERSK  Possession  ^=»43(4) — Duration  of  Possession — Constbuotion  of 
Statute. 

Under  tlie  law  of  South  Carolina,  which  requires  continuous  posses- 
sion of  land  for  10  years  by  one  occupant  or  his  heir  or  agent  to  give 
title  by  adverse  possession,  the  possession  of  a  grantee' under  a  deed 
'vrhich,  although  by  reason  of  technical  defects  it  does  not  convey  a  legal 
title,  conveys  the  equitable  title  cannot  be  tacked  to  the  possession  of 
tbe  grantor. 

3^  Ajdyirbsr  Possession  ^s>112 — Pebsons  Entitued  to  Glaiic  bt  Pbescbip- 

XION. 

Under  the  law  of  South  Carolina,  as  settled  by  decision,  that  exclusive 
adverse  possession  by  successive  occupants  of  land  in  privity  with  each 
other  for  20  years  raises  a  presumption  of  a  grant  at  the  beginning  of 
the  period,  the  presumption  continues  in  favor  of  subsequent  occupants, 
iind  it  is  not  necessary  that  one  who  succeeded  to  the  possession  after  the 
expiration  of  the  first  20  years  should  show  a  perfect  chain  of  legal  con- 
Teyances  from  his  predecessor,  who  was  in  possession  at  that  time,  al- 
though he  takes  subject  to  any  conveyance  or  lien  given  or  created  by 
any  preceding  possessor  under  whom  he  claims  and  of  which  he  had 
notice. 
4.  Mobtoaoes  ^=»534 — Fobeclosube  Sale — Rights  Acquibed  bt  Pubchaseb. 

A  purchaser  at  a  foreclosure  sale  under  a  mortgage,  In  a  suit  to  which 
a  grantee  of  the  mortgagor  was  not  made  a  party,  does  not  obtain  a  legal 
title,  but  only  an  equitable  assignment  of  the  mortgage,  nor  has  he  the 
rights  of  a  mortgagee  in  possession,  unless  he  takes  possession  before  the 
lien  expires  by  limitation. 

Connor,   District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  CaroHna,  at  Florence ;  Henry  A.  Middleton  Smith, 
Judge. 

Action  at  law  by  the  Williamson  &  Brown  Land  &  Lumber  Company 
against  the  Mullins  Lumber  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Henry  E.  Davis  and  F.  L.  Willcox,  both  of  Florence,  S.  C.  (Will- 
cox  &  Willcox,  of  Florence,  S.  C,  on  the  brief),  for  plaintiff  in  error. 

W.  F.  Stevenson,  of  Cheraw,  S.  C,  and  James  W.  Johnson,  of  Mari- 
on, S.  C,  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

WOODS,  Circuit  Judge.  The  only  question  before  us  is  whether 
the  District  Judge  was  in  error  in  granting  an  involuntary  nonsuit 
at  the  close  of  the  plaintiff's  evidence.  The  complaint  alleges  that 
the  plaintiff  was  the  owner  and  entitled  to  possession  of  the  land  in 
dispute,  and  that  in  1913  "the  defendant,  well  knowing  that  the  plain- 
tiff had  acquired  the  ownership  of  the  property  in  question  and  was 
entitled  to  the  possession  thereof,  willfully  and  wantonly  entered  upon 
the  tract  of  land  and  cut  and  removed  the  timber  from  391  acres 
thereof,"  to  the  damage  of  the  plaintiff  $15,000.  The  defenses  involved 
were:  First,  a  general  denial;  and,  second,  possession  of  the  de- 
fendant under  paramount  title. 

^s»For  oUier  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digeete  ft  Indexes 
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The  plaintiff  introduced  the  following  documentary  evidence:    Deed 
from  C.  W.  Elliott  to  Butters  Lumber  Company,  dated  June  29,  1896, 
recorded  August  26,  1897;   deed  from  Butters  Lumber  Company  to 
Cape  Fear  Lumber  Company,  dated  December  4,  1899,  entered  on 
the  records  of  Horry  county  January  17,   1900,  ineffectual  to  con- 
vey the  legal  title,  because  it  had  no  witnesses;    deed   from  Cape 
Fear  Lumber  Company  to  the  plaintiff,  Williamson  &  Brown  Land 
&  Lumber  Company,  October  28,  1907,  entered  on  the  records  of 
Horry  county  March  6,   1908,  also  ineffectual  to  convey  the  legal 
title,  because  it  had  no  witnesses.    This  deed  was  re-executed  by  an 
instrument  duly  witnessed  on  September  13,  1910,  recorded  Septem- 
ber 20,  1910.     To  show  that  the  defendant  also  claimed  under  C 
W.  Elliott,  the  plaintiff  introduced  a  mortgage  of  C.  W.  Elliott  to 
Armon   G.   Strickland  dated   October  31,    1891,   recorded   January, 
1893;    judgment  record  of  the  foreclosure  in  an  action  commenced 
in  1910;    deed  from  W.  L.  Bryan,  clerk  of  the  court,   under  the 
foreclosure,  to  Chas.  K.  Gerrald,  dated  May  1,  1911,  recorded  May 
1,   1911;    deed  from  C.  K.  Gerrald  to  Mullins  Lumber  Company, 
dated  August  25,  1911,  recorded  September  5,  1911.     The  Butters 
Lumber  Company,  to  whom  Elliott  had  conveyed  before  the  fore- 
closure, was  not  made  a  party  to  the  foreclosure  suit.    As  evidence  of 
title  by  possession,  the  plaintiff  also  introduced  testimony  tending  to 
show  that  Elliott  had  been  in  possession  of  the  land  for  about  30 
years  before  his  conveyance  to  the  Butters  Lumber  Company,  and 
that  the  Butters  Lumber  Company,  Cape  Fear  Lumber  Company,  and 
the  Williamson  &  Brown  Land  &  Lumber  Company  had  successively 
held  possession  from  the  date  of  the  conveyance  to  the  Butters  Lum- 
ber Company  to  the  commencement  of  this  action. 

[1]  The  action  is  not  to  recover  the  possession  of  the  land  from 
the  defendant,  for  it  was  not  alleged  that  the  defendant  was  in  pos- 
session. It  is  not  an  action  for  the  mere  invasion  of  the  plaintiffs 
possession  by  the  defendant  as  a  trespasser,  for  there  was  no  all^tion 
that  the  plaintiff  was  in  actual  possession  at  the  time  of  the  alleged 
trespass.  The  cause  of  action,  therefore,  presented  by  the  plaintiff, 
was  a  cutting  and  appropriation  of  timber  by  the  defendant  as  tres- 
passer, and  its  liability  to  the  plaintiff  as  owner  of  the  legal  title. 
This  put  the  title  in  issue.  Nevertheless,  the  plaintiff  would  have 
proved  a  good  title  prima  facie  by  showing  on  the  trial  its  own  exclu- 
sive possession,  not  obtained  by  disseisin  of  the  defendant.  The  law 
is  thus  stated  in  Beaufort  Land  &  Investment  Co.  v.  New  River  Lum- 
ber Co.,  86  S.  C.  358,  68  S.  E.  637,  30  L.  R.  A.  (N.  S.)  243 : 

"As  we  have  seen,  possession  not  obtained  by  a  tortious  act  is  prima  fade 
evidenee  of  title,  and  upon  this  the  plaintiff  may  rest  nnUl  the  defendant 
Justifies  his  invasion  of  the  possession  by  proving  either  title  in  himself  or  a 
license  to  enter  from  the  true  owner.  We  conclude,  therefore,  that,  if  the  plain- 
tiff held  possession  of  the  land,  not  acquired  by  the  disseisin  of  the  defendant, 
it  was  entitled  to  hold  the  land,  and  to  recover  of  the  defendant  damages  tor 
invasion  of  its  possession,  and  for  the  cutting  of  timber,  unless  the  defendant 
proved  title  in  itself,  or  a  license  from  one  proved  to  be  the  true  owner,  and 
that  the  court  was  in  error  in  charging  otherwise." 

See  Cathcart  v.  Matthews,  91  S.  C.  464,  74  S.  E.  985,  Ann.  Cas. 
1914A,  36. 
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When  a  plaintiff  puts  his  title  in  issue,  this  presumption  of  title 
from  possession  against  the  defendant  as  a  trespasser  may  be  overcome 
by  proof  offered  in  the  course  of  the  trial,  either  by  the  plaintiff  or  de- 
fendant. Here  the  plaintiff,  not  content  to  rest  on  its  evidence  of 
possession  and  of  defendant's  trespass  on  that  possession,  undertook 
to  show  that  it  had  obtained  a  good  legal  title :  First,  under  the  stat- 
ute of  limitations  by  adverse  possession  of  one  of  its  predecessors  in 
title  for  10  years ;  and,  second,  by  presumption  of  a  grant  from  the 
state  or  the  true  owner  by  adverse  possession  of  successive  occu- 
pants in  privity  with  the  plaintiff  and  with  each  other  for  the  period 
of  20  years.  If  the  evidence  was  sufficient  to  support  a  reasonable 
inference  of  title  in  the  plaintiff,  either  by  a  single  possession  under 
the  statute,  or  by  successive  possessions  creating  the  presumption  of  a 
grant,  the  judgment  of  nonsuit  must  be  reversed. 

[2]    The  rule  in  South  Carolina,  differing  from  that  in  other  juris- 
dictions, is  that  title  can  be  acquired  under  the  statute  of  limitations 
only  by  continuous  adverse  possession  for  10  years  of  one  occupant 
or  his  heir  or  agent.    Successive  trespasses,  even  when  connected  by 
formal  deeds,  cannot  be  tacked,  to  make  out  the  statutory  period  of 
10  years.    McLeod  v.  Rogers,  2  Rich  (S.  C.)  19 ;   Pegues  v.  Warley, 
14  S.  C.  180;  Bryan  v.  Donnelly,  87  S.  C.  388,  69  S.  E.  840.    Under 
this  rule  the  District  Judge  was  clearly  right  in  holding  that  the  plain- 
tiff had  not  made  out  a  title  in  itself  by  adverse  possession.     None 
of  the  occupants  under  whom  plaintiff  claims  held  continuous  adverse 
possession  for  10  years,  except  Elliott.     Elliott's  possession  for  30 
years  made  a  good  title  in  him,  which  he  conveyed  to  Butters  Lumber 
Company.     But  the  title  thus  acquired  by  the  Butters  Lumber  Com- 
pany under  the  statute  of  limitations  by  virtue  of  the  adverse  posses- 
sion of  Elliott,  its  grantor,  could  not  avail  the  plaintiff  because  the 
paper  purporting  to  be  a  deed  from  the  Butters  Lumber  Company  to 
the  Cape  Fear  Lumber  Company,  which  conveyed  to  the  plaintiff,  was 
ineffectual  to  convey  the  legal  title  for  lack  of  witnesses.    This  break 
in  the  chain  was  fatal  to  the  plaintiff's  claim  by  adverse  possession  of 
Elliott,  a  predecessor  in  title  for  10  years  under  the  statute  of  limita- 
tions. 

It  is  insisted,  however,  that  the  Cape  Fear  Lumber  Company,  which 
conveyed  to  plaintiff,  acquired  a  good  title  under  the  statute  by  adverse 
possession  from  December  4,  4899,  to  September  13,  1910,  when  it 
made  a  valid  conveyance  of  its  interest  to  the  plaintiff.  This  conten- 
tion rests  on  the  erroneous  conception  that  the  possession  of  the 
plaintiff  was  the  possession  of  the  Cape  Fear  Lumber  Company  up  to 
the  day  that  it  executed  a  valid  conveyance  to  the  plaintiff.  The  ex- 
ecution by  the  Cape  Fear  Lumber  Company  on  October  28,  1907,  of 
the  paper  intended  to  convey  the  title  and  the  payment  of  the  pur- 
chase money,  which  it  recited,  less  than  10  years  after  the  beginning 
of  the  alleged  possession  of  the  Cape  Fear  Lumber  Company,  was  at 
least  an  equitable  conveyance  at  that  time,  and  the  possession  under 
it  thereafter  by  the  plaintiff  was  not  under  the  Cape  Fear  Lumber 
Company,  but  adverse  to  it  and  all  the  world.  Ellison  v.  Cathcart, 
1  McMuUan  (S.  C.)  5;   Bank  v.  Smyers,  2  Strob.  L.  R.  (S.  C.)  24; 
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Watts  V.  Witt,  39  S.  C.  356,  17  S.  E.  822 ;  Betts  v.  Gahagan,  212  FeA 
120,  128  C.  C.  A.  636. 

[3]  The  next  inquiry  is  whether  the  evidence  of  adverse  possession 
for  more  than  20  years  in  the  aggregate  by  successive  occupants  in 
privity  with  each  other  ending  with  the  plaintiff's  possession  tended  to 
show  title  in  the  plaintiff.    In  South  Carolina  exclusive  adverse  pos- 
session of  successive  occupants  in  privity  with  each  other  raises  the 
presumption  of  a  grant  from  the  state  or  the  true  owner  at  the  be- 
ginning of  the  perioNd.    This  rule  is  not  founded  on  any  statute  of  limi- 
tations, but  is  a  rule  of  law  adopted  by  the  courts  for  the  repose  of  the 
title  of  the  person  in  possession.    Arthur  v.  Arthur,  2  Nott  &  McC. 
(S.  C.)  96;  Stockdale  v.  Young,  3  Strob.  501,  note;  Lewis  v.  Pope,  86 
S.  C.  285,  68  S.  E.  680.    There  was  evidence  of  adverse  possession  in 
the  successive  holders  in  privity  with  each  other  from  Elliott  to  the 
plaintiff,  which,  tacked  together,  made  in  the  aggregate  adverse  pos- 
session for  more  than  20  years.    Against  the  inference  that  these  pos- 
sessions would  warrant  the  jury  in  finding  the  title  in  the  plaintiflF, 
the   defendant   submits  this   argument:  The   presumption    from  20 
wears'  successive  possession  is  that  a  good  conveyance  was  made  at 
the  beginning  of  the  period  of  20  years,  and  not  at  the  end.    Trustees 
V.  McCully,  11  Rich.  424;  Thompson  v.  Brannon,  14  S.  C.  542 ;  Trus- 
tees V.  Jennings,  40  S.  C.  168,  18  S.  E.  257,  891,  42  Am.  St.  Rep. 
854 ;  Metz  v.  Metz,  48  S.  C.  472,  26  S.  E.  787.    The  grant  must  there- 
fore be  presumed  to  have  been  made  to  Elliott,  the  first  holder,  who 
was  in  possession  at  the  beginning  of  the  period,  and  not  to  the  plain- 
tiff, who  was  in  possession  at  the  end;    since  the  title  is  presumed 
to  have  been  in  Elliott  at  the  beginning,  the  plaintiff  cannot  recover 
unless  he  can  show  a  perfect  chain  of  legal  conveyance  from  Elliott 
to  himself. 

The  unsoundness  of  this  view  and  the  impossible  result  to  which  it 
would  lead  are  made  clear  by  the  attempt  to  apply  it  A.  asserts  title 
by  successive  possessions  without  legal  conveyances  of  persons  in  priv- 
ity with  each  other  and  with  him.  If  he  proves  his  own  adverse  pos- 
session for  9  years,  the  possession  of  B.,  under  whom  he  entered,  for 
9  years,  and  the  possession  of  C,  under  whom  B.  entered  for  3  years, 
he  has  made  out  his  title  by  presumption.  But  under  defendant's 
theory  of  the  law,  if  A.  proves  his  own  possession  for  9  years  and 
the  possession  of  B.,  under  whom  he.  entered  for  20  years,  he  fails, 
because  he  has  proved  title  by  presumption  in  B.,  and  has  not  proved 
that  the  legal  title  has  passed  from  B.  to  him  by  legal  conveyance. 

We  venture  to  think,  both  on  principle  and  authority  the  law  may 
be  thus  stated :  The  successive  possessions  for  20  years  give  rise  to 
the  presumption  of  a  grant  to  the  first  taker  at  the  banning.  Starting 
with  the  first  taker,  the  successive  adverse  possessions  may  be  tacked 
to  make  out  the  full  period  of  20  years  from  which  a  good  title  is 
presumed  in  the  last  taker  against  all  persons  who  are  strangers  in 
title  to  the  successive  possessors  in  privity  with  each  other  claiming 
the  land  as  their  own.  This  rule,  that  the  possessions  of  successive 
holders  in  privity  with  each  other  for  20  years,  though  without  formal 
deeds  of  conveyance  from  one  to  the  other,  is  sufficient  to  confer  good 
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title  on  the  last  holder  against  all  the  world,  except  those  who  have 
a  superior  claim  from  one  of  the  preceding  successive  holders,  is  set- 
tled by  authority  in  South  Carolina.    The  exact  relationship  of  privity 
bet>veen  the  successive  holders,  whether  created  by  parol  gift,  sale,  or 
Otherwise,  is  of  no  concern  to  the  outside  world.    The  purpose  of  the 
presumption  from  lapse  of  time  is  to  quiet  the  title  of  the  last  holder 
found  in  possession  after  20  years  of  connected  adverse  possession. 
This  is  decided  and  illustrated  in  Thomson  v.  Peake,  7  Rich.  (S.  C.> 
353,  where  the  last  holder  was  held  to  have  good  title  to  the  land  on 
proof  of  successive  adverse  possessions  for  20  years  of  those  in  privitv 
with  him  without  proof  of  successive  formal  conveyances.    2  Wash- 
bum  on  Real  Property,  348.    "The  lapse  of  20  years  is  sufficient  to 
raise  the  presumption  of  a  grant  from  the  state,  of  the. satisfaction  ci 
a  bond,  mortgage,  or  judgtpent,  or  of  a  grant  of  a  franchise  or  th«^ 
payment  of  a  legacy,  or  almost  anything  else  that  is  necessary  to  qui<^ 
the  title  of  property."    Riddlehoover  v.  Kinard,  1  Hill,  Eq.  (S.  C.)  376 ; 
Hutchinson  v.  Noland,  1  Hill  (S.  C.)  222;  Young  v.  McNeill,  78  S- 
C.  143,  155,  59  S.  E.  986.    It  follows  that  the  plaintiff,  by  its  evidence 
of  successive  possession  of  persons  in  privity  of  plaintiff  and  with  each 
other,  commencing  with  Elliott,  made  a  case  for  submission  to  the  jur> 
of  title  by  presumption  for  20  years'  consecutive  possessions. 

[4]  But  each  successive  possessor  with  notice  takes  subject  to  any 
conveyance  or  lien  created  by  the  act  of  any  preceding  possessor  under 
whom  he  claims.  This  is  on  the  familiar  principle  that,  as  one  in  pos- 
session cannot  dispute  the  title  of  the  person  under  whom  he  claims, 
he  is  bound  by  the  conveyance  of  the  land  and  liens  placed  on  the 
land  by  any  such  person  of  which  he  has  notice,  either  actual  or  con- 
structive, before  the  time  of  his  own  adverse  entry.  Applying  this 
principle,  Butters  Lumber  Company  and  the  plaintiff,  claiming  by  suc- 
cessive possessions  from  it,  were  bound  by  the  antecedent  mortgage 
placed  on  the  land  by  Elliott,  the  first  taker  from  whom  they  derived 
title.  Hence,  if  the  mortgage  had  been  foreclosed  in  an  action  in  which 
the  holder  of  the  legal  title  was  a  party  defendant,  and  the  Mullins 
Lumber  Company  had  acquired  title  under  the  foreclosure,  its  title 
would  be  good  against  the  plaintiff.  Under  different  conditions  the 
principle  was  discussed  and  applied  in  Coleman  v.  Coleman,  71  S.  C. 
518,  51  S.  E.  250. 

But  the  defendant  is  not  in  a  position  to  avail  itself  of  this  rule,  for 
the  reason  that  it  derived  no  title  from  Elliott  under  the  mortgage,  and 
never  had  any  right  as  assignee  of  the  mortgage  to  assert  against  the 
plaintiff  a  claim  to  hold  the  land  as  mortgagee  in  possession.  When  the 
suit  for  foreclosure  was  commenced  in  1910,  Elliott  had  conveyed  the 
land  to  Butters  Lumber  Company  by  deed  dated  in  1896,  recorded  in 
1897,  and  the  Butters  Lumber  Company  was  not  made  a  party  to  the 
foreclosure  suit.  Hence  Gerrald,  the  purchaser  at  the  foreclosure  sale, 
obtained  no  title  to  the  land,  but  only  an  equitable  assignment  of  the 
mortgage.  Givins  v.  Carroll,  40  S.  C.  415,  18  S.  E.  1030,.  42  Am.  St. 
Rep.  889;  Williams  v.  Washington,  40  S.  C.  457,  19  S.  E.  1;  Brobst 
v.  Brock,  77  U.  S.  (10  Wall.)  519,  19  L.  Ed.  1002;  Bryan  v.  Brasius. 
162  U.  S.  415,  16  Sup.  Ct.  803,  40  L.  Ed.  1022.    His  attempted  con- 
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veyance  in  turn  operated  as  an  equitable  assignment  of  the  mor^^age 
to  the  defendant.  It  follows  that  the  defendant  had  no  title  whatever 
from  Elliott,  and  could  assert  no  right  against  the  plaintiflF,  based  on 
the  theory  that  it  acquired  title  from  a  common  source. 

Nevertheless,  if  the  defendant  was  a  mortgagee  holding  pKJSsession 
of  the  land,  acquired  without  force  or  wrongdoing  at  the  time  of  the 
commencement  of  this  action,  it  would  be  entitlea  to  hold  possession 
against  the  plaintiff  until  payment  of  the  mortgage.    Bailey  v.  Bailey, 
41  S.  C.  338,  19  S.  E.  669,  728,  44  Am.  St.  Rep.  713;  Sims  v.  Stead- 
man,  62  S.  C.  304,  40  S.  E.  677;  Bryan  v.  Brasius,  162  U.  S.  415,  16 
Sup.  Ct.  803,  40  L.  Ed.  1022.    Assuming  the  possession  of  the  de- 
fendant under  the  claim  of  assignment  of  the  mortgage  at  the  time 
this  action  was  commenced,  this  possession  could  not  avail  against  the 
plaintiff  as  that  of  a  mortgagee  in  possession,  for  the  reason  that  at  the 
time  of  the  entry  of  defendant  in  1913  the  mortgage  had  been  extin- 
guished as  a  lien  by  a  lapse  of  time.    Section  3535  of  Code  of  Laws 
of  South  Carolina,  1912,  provides  that  no  mortgage  "shall  constitute 
a  lien  upon  any  real  estate  after  the  lapse  of  twenty  years  from  tbe 
date  of  the  creation  of  the  same,"  except  upon  entry  on  the  record  of  an 
acknowledgment,  which  does  not  appear  here.    In  Lyles  v.  Lyles,  71 
S.  C.  391,  51  S.  E.  113,  it  was  held  that  under  this  statute  the  lien 
of  a  mortgage  is  not  extinguished  until  the  lapse  of  20  years  from  the 
maturity  of  the  mortgage  debt.    The  date  of  the  maturity  of  the  debt 
does  not  appear  in  the  record,  but  in  the  absence  of  evidence  of  the  date 
of  maturity  the  rule  is  that  the  debt  will  be  considered  immediately 
due.    Harrison  v.  Cammer,  2  McCord  (S.  C.)  246;  Wilks  v.  Robertson, 
3  Rich.  (S.  C.)  182;  2  Daniel,  Neg.  Inst.  88;    1  Jones  on  Mort.  75. 
It  does  not  help  the  defendant  to  assume  that  a  payment  of  $10  made 
at  the  date  of  the  mortgage  was  payment  of  interest,  indicating  that 
the  debt  did  not  mature  until  October  31,  1892,  a  year  after  the  date 
of  the  mortgage,  for  the  defendant  did  not  enter  until  1913,  more  than 
20  years  after  October  31,  1892. 

The  conclusion  that  under  the  evidence  the  defendant  had  no  valid 
claim  to  possession  under  Elliott,  either  as  grantee  or  mortgagee  in 
possession,  eliminates  all  questions  of  common  source  of  title  and  the 
right  of  a  mortgagee  in  possession,  and  places  the  defendant  in  a  posi- 
tion of  standing  on  its  alleged  possession  unconnected  with  Elliott, 
the  source  of  the  plaintiff's  claim. 

The  last  point  made  by  Ae  defendant  is  that  the  statute  above 
cited  (Civil  Code,  §  3535)  is  not  available  to  the  plaintiff,  because  sec- 
tion 147  of  the  Code  of  Procedure,  relating  to  the  time  of  the  com- 
mencement of  actions,  provides  that  the  time  does  not  run  in  favor  of 
one  who  is  out  of  the  state.  This  section  obviously  has  no  effect  to 
exclude  foreign  corporations  from  the  benefit  of  section  3535  of  the 
Civil  Code  relating  to  the  extinguishment  of  liens  by  lapse  of  time. 

On  the  record  as  presented,  we  conclude  that  the  District  Jud^e 
erred  in  ordering  an  involuntary  nonsuit,  first,  because  evidence  of 
possession  at  the  time  of  the  alleged  trespass  by  the  defendant  was 
prima  facie-  evidence  of  title ;  and,  second,  because  the  evidence  of 
possessions  of  successive  holders  in  privity  with  the  plaintiff  and  with 
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each   other  was  evidence  of  a  grant  to  the  first  holder  which  inured 
to  the  benefit  of  the  plaintiflf,  the  last  holder. 
Reversed. 

CONNOR,  'District  Judge  (dissenting).  I  regret  that,  after  anxious 
consideration,  I  find  myself  unable  to  concur  in  the  conclusion  reached 
by  the  court.  I  concur,  without  hesitation,  in  the  process  of  reason- 
ing and  the  conclusions  stated,  forcibly  and  clearly,  in  the  opinion  of 
Judge  WOODS,  in  every  respect,  save  the  last  proposition. 

The  title  was  in  Elliott  prior  to  his  conveyance  to  the  Butters  Lum- 
ber Company.    His  title  is  founded  upon  the  law  of  South  Carolina, 
by  which,  after  20  years'  adverse  possession,  under  a  claim  of  right, 
a   presumption  arises  that  a  grant  was  issued  by  the  state,  or  deed 
executed  by  the  true  owner  to  the  person  holding  such  possession. 
This  presumption  is  indulged  because  experience  has  justified  the 
conclusion,  when  possession  for  this  period  is  shown,  that  a  grant  or 
deed  has  been  executed,  which  has  either  been  lost  or  destroyed.     It 
has,  for  its  purpose,  the  security  of  titles.     Ricard  v.  Williams,  7 
Wheat.  109,  5  L.  Ed.  398.    The  principle  is  clearly  stated  in  Ellen  v. 
Ellen,  16  S.  C.  140: 

"Title  to  land  growing  out  of  long-continued  possession — long  enough  to 
presume  a  grant,  deed  or  other  muniment  of  title — attaches  at  the  beginning 
of  the  possession,  in  a  presumption  of  law,  that  a  deed  was  executed  at  that 
time  which  has  since  been  lost." 

This  rule  of  law  is  not  peculiar  to  South  Carolina,  but  obtains,  ei- 
ther by  decisions  of  the  court,  or  by  legislative  enactment  in  all  of  the 
American  states— differences  being  found  only  in  respect  to  the  peri- 
od of  time  during  which  possession  is  required  to  raise  the  presump- 
tion. In  the  light  of  the  evidence  in  this  case,  the  court  takes  it,  as  a 
fact,  that  Elliott  either  had  a  gratit  from  the  state,  or  a  deed  from  the 
true  owner.  He  conveyed  to  the  Butters  Lumber  Company  thereby 
vesting  a  perfect  title  in  that  company.    This  title  may  be  divested: 

(1)  By  a  deed  executed  in  accordance  with  the  statute  of  South  Car- 
olina ;  it  is  conceded  that  no  such  deed  was  introduced  in  evidence. 

(2)  By  an  ouster,  or  disseisin,  under  color  of  title,  followed  by  a 
continuous  possession,  in  the  disseisor,  for  the  full  period  of  10  years ; 
this  is  not  shown. 

(3)  By  possession,  without  any  connection  either  of  possession,  or 
claim  by  those  in  possession,  for  20  years. 

The  Butters  Lumber  Company  undertook  to  convey  to  the  Cape  Fear 
Lumber  Company  by  deed,  ineffectual,  because  not  properly  executed 
— January  17,  1900.  Assuming  that,  at  that  time,  the  Cape  Fear  Lum- 
ber Company  took  possession  of  the  land,  this  action  was  instituted 
October  9,  1910;  hence  20  years  had  not  expired.  If  either  the 
Cape  Fear  Lumber  Company  or  plaintiff  had  remained  in  possession 
for  10  years,  the  deeds  under  which  they  entered,  while  invalid,  and 
ineffectual  to  convey  title,  were  color  of  title,  such  possession  would 
have  ripened  into  title.  It  is  conceded  that  neither  of  these  companies 
were  in  possession  for  the  statutory  period;  hence,  no  title  was  ac- 
quired through  this  source.    It  is  said: 
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"The  snicoessiye  possession  for  twenty  years  gives  rise  to  the  presumptkni 
of  a  grant  to  the  first  taker  at  the  beginning." 

In  this  I  concur.    It  is  further  said: 

'^Starting  with  the  first  taker,  the  successive,  adverse  possessions  may  be 
tacked  to  make  out  the  full  period  of  20  years  from  wlilch  a  good  title  is 
presumed  in  the  last  taker  to  the  successive  possessors  claiming  the  land  as 
their  own." 

From  this  proposition  the  conclusion  is  reached  that  the  plaintiflF 
may  tack  the  possession  of  the  Cape  Fear  Lumber  Company  and  its 
own  possession,  admittedly  less  than  20  years,  to  the  prior  possession 
of  the  Butters  Lumber  Company  and  Elliott,  for  the  purpose  of  com- 
pleting the  20  years  and  raising  a  presumption  of  a  deed  to  itself.     In 
this  conclusion  I  am  unable  to  concur.    The  presumption  based  uf>on 
Elliott's  possession  for  20  years  exhausted  its  probative  force  when 
invoked  to  show  title  in  him.    The  title  which  vested  in  the  Butters 
Lumber  Company  is  based,  not  upon  a  presumption,  but  upon  a  valid 
deed  from  the  owner,  Elliott.     If  a  grant  from  the  state  to  Elliott 
had  been  shown,  and  his  deed  to  the  Butters  Lumber  Company  intro- 
duced, is  it  not  clear  that,  upon  the  plaintiflf's  evidence,  it  would 
fail  in  this  action?    The  presiunption  of  the  existence  of  a  grant  or 
deed  is  as  effectual,  for  the  purpose  of  vesting  title,  as  if  a  grant,  or 
deed,  had  been  introduced.    If  the  plaintiff  is  dependent  upon  Elliott's 
possession  to  raise  the  presumption  that  a  grant  or  deed  was  executed 
to  it,  the  evidence  rebuts  the  presumption,  and  shows  that  the  title  is 
in  the  Butters  Lumber  Company.    In  other  words,  having  invoked  the 
presumption  to  show  title  in  Elliott  and  having  shown  that  his  title 
vested  in  the  Butters  Lumber  Company,  I  am  unable  to  perceive  how  it 
may  again  invoke  the  same  presumption  to  show  title  in  itself,  which 
is  contrary  to  the  truth,  as  shown  by  its  own  evidence. 

It  is  said,  and  in  this  I  concur,  that : 

''Possession  not  obtained  by  a  tortious  act  is  prima  facie  evidence  of  title, 
and  upon  this  the  plaintiff  may  rest  untU  the  defendant  Justilies  his  invasiou 
of  the  possession  by  proving  either  title  in  himself,  or  a  license  to  enter, 
from  the  true  owner." 

This  language  is" quoted  from  the  opinion  of  the  learned  judge,  who 
writes  the  opinion  here,  when  a  member  of  the  Supreme  Court  of  South 
Carolina.  The  law  is  stated  with  his  uniform  clearness  and  accuracy. 
The  distinction  between  the  two  cases  is  seen  by  reference  to  the  facts 
stated  in  that  case.    The  judge  says: 

*'The  import^int  quest*on  is  thus  raised,  whether  a  plaintiff  alleging  both 
title  and  possession  (italics  mine)  is  entitled  to  recover  damages  upon  proof  of 
his  possession  and  the  invasion  of  it  by  the  defendant,  without  givii^^  pnxtf 
that  he  has  a  perfect  title." 

This  question  is  answered  in  the  affirmative  and  sustained  by  an  able, 
learned  discussion,  and  citation  of  authority.  Beaufort  Land  &  In- 
vestment Co.  V.  New  River  Lumber  Co.,  86  S.  C.  358,  68  S.  E.  637, 
30  L.  R.  A.  (N.  S.)  243.  Here  there  is  no  allegation  in  the  complaint 
that  plaintiff  was,  at  any  time,  in  possession;  but  it  is  alleged  that 
"the  plaintiff  was  the  owner  and  entitled  to  the  possession  of  a  tract 
of  land,"  etc.,  and  that  "defendant,  well  knowing  that  plaintiff  was 
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the  owner,  and  entitled  to  the  possession  thereof,  entered  upon  and  cut 
and  removed  timber,"  etc.  The  action  is  not  trespass  quare  clausum 
f regit,  or  for  the  invasion  of  plaintiff's  possession,  for  manifest  rea- 
sons. As  said  in  the  opinion,  the  title  is  in  issue.  The  principle  upon 
which  the  plaintiff  in  the  case  cited  recovered  cannot,  aid  the  plaintiff  in 
this  case ;  to  entitle  it  to  recover  it  must  show,  at  least,  prima  facie 
title. 

I  concur  in  the  opinion  that  defendant  did  not  acquire  title  by  the 

purchase  at  the  foreclosure  sale.     If  it  acquired  the  equitable  rights 

of  the  original  mortgagee,  they  must  be  asserted  and  administered  in  a 

court  of  equity.    While  the  plaintiff  has  not,  as  I  respectfully  think, 

acquired  the  legal  title  to  the  land,  and  cannot,  upon  its  own  showing 

in  this  action,  recover  the  value  of  the  timber  aJleged  to  have  been  cut 

by   defendant,  it  would  seem  that  it  has  acquired  equitable  rights, 

which  will  be  protected  and  enforced  in  a  court  of  equity;   here  its 

right  to  recover  depends  upon  its  showing  that  it  had  the  legal  title. 

I  cannot  think  that  it  may  recover  of  defendant,  as  it  seeks  to  do, 

upon  the  evidence  introduced  before  the  District  Court,  the  value  of 

the  timber,  which  was  apparently  the  principal  value  of  the  land, 

I  think  that  the  judgnient  of  nonsuit  should  be  sustained. 


(249  Fed.  681) 

WHITAKEB  et  al.  v.  WHITAKBR  IRON  CO.  et  aL  ♦ 

(Oircult  Coxat  of  Appeals,  Fourth  Circuit.    February  5,  1918.) 

No.  1551. 

1.  Wnxs  ^s»860 — TnxE  and  Rights  of  LsQAncES — Stogkholde28'  Suit — 

"Devolvb." 

By  his  will  a  testator  empowered  Ms  executors  to  convert  all  his 
property  Into  cash  at  any  time,  except  certain  stock  in  a  corporation, 
which  they  were  to  hold  in  trust  for  the  benefit  of  his  wife  until  her 
death,  when  it  was  to  become  a  part  of  his  residuary  estate,  which,  after 
payment  of  special  bequests,  was  to  be  equally  divided  between  his  chil- 
dren or  their  representatives,  taking  into  account  advances  made  them. 
Held,  that  the  legatees  did  not  by  devolution  take  title  to  the  stock  on  the 
death  of  the  wife  while  it  remained  in  the  hands  of  the  executors,  who 
had  power  to  sell  the  same,  and  that  they  could  not  maintain  a  stock- 
holders* suit  against  the  corporation  and  others  (quoting  Words  and 
Phrases,  Devolve). 

2.  Corporations  ^s>211(6) — Stockholders'  Suit — Sufficikncy  of  Bill. 

A  biU  filed  bj  complainants  as  stockholders  against  the  corporation 
and  others,  considered  in  the  light  of  the  corporate  records  produced  in 
response  to  complainants'  prayer  for  discovery,  held  to  state  no  cause  of 
action. 

3.  Corporations  «=>20^— Stockholders'  Suit — ^Laches. 

Minority  stockholders,  seeking  redress  for  alleged  fraud,  must  act 
promptly,  and  a  bill  filed  at  least  12  years  after  the  transactions  alleged 
to  have  been  fraudulent,  with  no  excuse  given  for  the  delay,  shows  such 
laches  on  its  face  as  to  warrant  its  dismissal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Wheeling ;  Alston  G.  Dayton,  Judge. 

^=9For  oUier  casM  see  same  topic  4  KEY-NUMBBR  in  aU  Key-Numbered  Digesta  A  Indexei 
•Rehearing  denied  May  7.  1918. 
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Suit  in  equity  by  Martha  E.  Whitaker,  individually  and  as  executrix 
of  the  will  of  Carrie  C.  UpdegraflF,  deceased,  and  Ruth  E.  Whitaker, 
against  the  Whitaker  Iron  Company  and  others.  From  a  decree 
dismissing  the  bill,  complainants  appeal.    Affirmed. 

For  opinion  below,  see  238  Fed.  980. 

Henry  A.  Brann,  Jr.,  of  New  York  City,  for  appellants. 
John  A.  Howard,  of  Wheeling,  W.  Va.  (George  R.  E.  Gilchrist, 
of  Wheeling,  W.  Va.,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  District  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia.  The  facts  upon  which  the  decree  is  based  are  as 
follows : 

In  1900,  the  Whitaker  Iron  Company  acquired  the  Wheeling  Cor- 
rugating Company  for  $250,000  in  Whitaker  Iron  Company  stock. 
In  doing  that  two  distinct  methods  were  used;  one  by  which  the 
Wheeling  Corrugating  Company  conveyed  its  property  and  assets  to 
the  Whitaker  Iron  Company,  which  assumed  payment  of  the  liabilities 
of  the  Wheeling  Corrugating  Company,  and  the  other  by  which  the 
individual  stockholders  of  the  Wheeling  Corrugating  Company  as- 
signed and  delivered  their  stock  to  the  Whitaker  Iron  Company  and 
received  in  return  $250,000  in  Whitaker  Iron  Company  stock.  Thus 
the  Whitaker  Iron  Company  became  the  owner  of  all  the  property  and 
assets  as  well  as  the  entire  capital  stock  of  the  Wheeling  Corrugating 
Company. 

From  the  time  of  that  transfer  in  1900  to  near  the  close  of  1904, 
the  business  of  the  Wheeling  Corrugating  Company  was  conducted  by 
the  Wheeling  Corrugating  Company  in  its  own  name  as  the  business 
had  theretofore  been  conducted;  but  its  entire  capital  stock,  consist- 
ing of  2,255  shares,  was  owned  by  the  Whitaker  Iron  Company  and 
voted  at  stockholders'  meetings  of  the  Wheeling  Corrugating  Company 
by  the  Whitaker  Iron  Company,  except  6  shares,  which  by  action  of 
that  company's  board  of  directors  September  26,  1900,  were  transfer- 
red to  six  different  persons,  so  as  to  qualify  them  to  serve  as  directors 
of  the  Wheeling  Corrugating  Company. 

Toward  the  close  of  1904,  the  Whitaker  Iron  Company,  tc^ether 
with  the  Laughlin  Nail  Company,  entered  into  an  arrangement  for  the 
organization  of  the  Whitaker-Glessner  Company,  whereby  a  certain 
plant  of  the  Whitaker  Iron  Company,  then  an  operating  company  in 
Wheeling,  was  to  be  transferred  to  the  Whitaker-Glessner  Company, 
and  a  certain  other  plant  of  the  Laughlin  Nail  Company,  then  an 
operating  company  in  Martins  Ferry,  Ohio,  was  to  be  transferred  to 
the  Whitaker-Glessner  Company.  In  addition  to  its  plant  in  Wheeling, 
the  Whitaker  Iron  Company  agreed  to  transfer  to  the  Whitaker-Gless- 
ner Company  2,255  shares  of  the  capital  stock  of  the  Wheeling  Cor- 
rugating Company,  and  to  sell  to  the  Whitaker-Glessner  Company  the 
good  will  of  the  Wheeling  Corrugating  Company.  At  that  time  the 
Whitaker  Iron  Company  was  the  owner  of  all  of  the  capital  stock  of 
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the  WTieeling  Corrugating  Company,  aside  from  the  6  qualifying 
shares  mentioned,  and  also  held  the  legal  title  to  all  the  property  and 
assets  of  the  Wheeling  Corrugating  Company. 

When   this  property  came  to  be  appraised  by  the  interests  of  the 
Laughlin   Nail  Company,   the  other  party  to  the   formation  of  the 
Whitaker-Glessner  Company,  it  was  noticed  that  the  Wheeling  Cor- 
rugating Company  had  divested  itself  of  all  its  property  and  assets  by 
its  transfer  to  the  Whitaker  Iron  Company  in  1900,  but  that  the  Whita- 
ker  Iron  Company  was  also  the  holder  of  all  of  the  capital  stock  of  the 
Wheeling  Corrugating  Company.     Thereupon,  to  give  to  the  2,255 
shares  of  Wheeling  Corrugating  Company  stock  the  value  of  $1,322,- 
900.79,  and  its  good  will  the  value  of  $255,200,  at  which  they  were  be- 
ing   sold  to  the  Whitaker-Glessner  Company  by  the  Whitaker  Iron 
Company,  the  Whitaker  Iron  Company  and  the  Wheeling  Corrugat- 
ing Company,  by  unanimous  vote  of  their  stockholders  and  by  action 
of  their  respective  boards  of  directors,  rescinded  the  action  whereby 
the  Wheeling  Corrugating  Company  conveyed  its  property  and  assets 
to  the  Whitaker  Iron  Company,  as  was  done  in  1900;  but  the  acquisi- 
tion of  the  capital  stock  of  the  Wheeling  Corrugating  Company  by  the 
Whitaker  Iron  Company  in   1900,  as  the  other  method  adopted  to 
acquire  the  Wheeling  Corrugating  Company,  was  ratified  and  confirm- 
ed ;    and,  following  such  corporate  action  in  1904  by  the  two  corpora- 
tions   interested,   the   Whitaker   Iron   Company   conveyed,   and   the 
Wheeling  Corrugating  Company  received  back,  the  same  property  that 
had  been  conveyed  in  1900. 

From  the  time  in  1900  when  the  Whitaker  Iron  Company  bought  the 
Wheeling  Corrugating  Company  for  $250,000  in  Whitaker  Iron  Com- 
pany stock  to  the  time  in  1904  when  the  Whitaker  Iron  Company 
made  the  reconveyance  to  the  Wheeling  Corrugating  Company  the 
net  earnings  of  the  Wheeling  Corrugating  Company  had  been  allow- 
ed to  accumulate ;  and  this  caused  it  to  come  about  that  in  the  forma- 
tion of  the  Whitaker-Glessner  Company  the  Whitaker  Iron  Company 
received  for  the  2,255  shares  of  the  capital  stock  of  the  Wheeling 
Corrugating  Company  and  for  the  good  will  of  the  Wheeling  Cor- 
rugating Company  the  sum  of  $1,676,000,  which  was  paid  to  it  by 
the  Whitaker-Glessner  Company  in  16,760  shares  of  the  capital  stock 
of  the-  Whitaker-Glessner  Company,  of  a  par  value  of  $100  per  share. 
The  Whitaker  Iron  Company  disposed  of  its  16,760  shares  of  Whit- 
aker-Glessner Company  stock  on  January  27,  1904,  by  ordering  a 
distribution  in  kind  amongst  its  own  stockholders  of  shares  of 
Whitaker-Glessner  Company  stock  equivalent  to  a  300  per  cent,  divi- 
dend on  its  own  $500,000  capital  stodc,  making  15,000  shares,  and  de- 
livered in  pledge  1,500  other  shares  to  Robert  C.  Dalzell,  as  trustee, 
as  collateral  to  secure  the  bonds  of  the  Portsmouth  Steel  Company, 
then  a  subsidiary  corporation,  and  retained  in  its  own  treasury  260 
other  shares,  thus  making  the  total  of  16,760  shares. 

Pursuant  to  ordering  the  distribution  to  its  own  stockholders  of  the 
15,000  shares  of  Whitaker-Glessner  Company  stock  January  27,  1904, 
the  Whitaker  Iron  Company  on  March  15,  1905,  by  action  of  its 
stockholders  and  directors,  had  the  Whitaker-Glessner  Company  is- 
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sue  and  deliver  the  15,000  shares  direct  to  and  amongst  the  stock- 
holders of  the  Whitaker  Iron  Company,  according  to  their  resi>ectivc 
interests,  and  in  that  distribution  the  estate  of  George  P.  Whitaker 
received  1,500  shares;  that  number  of  shares  being  the  equivalent 
of  a  300  per  cent,  dividend  upon  the  500  shares  of  Whitaker  Iron 
Company  stock  the  estate  then  owned. 

This  holding  of  1,500  shares  of  Whitaker-Glessner  Company  stock 
by  George  P.  Whitaker's  estate  was  increased  750  shares  by  a  50 
per  cent,  stock  dividend  declared  by  the  Whitaker-Glessner  Company 
April  30,  1910,  and  thereby  that  estate  came  to  own  2,250  shares  of 
Whitaker-Glessner  Company  stock. 

The  estate  of  George  P.  Whitaker,  pursuant  to  a  decree  of  the  cir- 
cuit court  of  Cecil  county,  Md.,  filed  April  17,  1912,  in  equity  cause 
No.  2,913,  made  a  distribution  of  these  identical  2,250  shares  of 
Whitaker-Glessner  Company  stock,  and  on  June  12,  1912,  Martha 
E.  Whitaker,  as  executrix  of  Carrie  C.  Updegraff's  will,  received  from 
the  estate  282  shares  of  Whitaker-Glessner  Company  stock,  her  full 
distributive  share,  and  on  June  12,  1912,  Ruth  E.  Whitaker  received 
from  the  estate  94  shares  of  Whitaker-Glessner  Company  stock, 
likewise  her   full   distributive  share. 

The  estate  of  George  P.  Whitaker,  deceased,  is  now  the  owner  of 
500  shares  of  stock  of  the  Whitaker  Iron  Company.  Martha  E. 
Whitaker,  as  executrix  of  the  will  of  Carrie  C.  Updegraff,  deceased, 
is  entitled  as  one  of  the  appellants  to  an  undivided  one-tenth  interest 
in  the  estate  of  George  P.  Whitaker,  deceased;  Ruth  E.  Whitaker, 
the  other  appellant,  is  entitled  to  an  undivided  one-thirtieth  interest 
in  the  estate  of  George  P.  Whitaker,  deceased ;  together  appellants  are 
entitled  to  an  undivided  four-thirtieths  interest  in  the  estate  of  George 
P.  Whitaker,  deceased. 

The  appellants,  among  other  things,  prayed  that: 

"And  these  plaintiffs  further  pray  for  discovery  In  full  and  deposit  In  this 
court,  and  that  said  designated  defendants,  and  the  legal  representatives 
thereof,  be  required  to  set  forth  a  complete  list  and  description  of  every  date, 
book,  account,  record,  and  writing  of  whatsoever  nature,  relating  to  or  con- 
nected with  the  aforesaid  matters,  or  any  of  them,  which  now  are  or  ever 
were  in  their  possession  or  control,  or  state  where  same  can  be  found,  if  re- 
moved therefrom,  and  deposit  the  same  in  the  office  of  the  clerk  <^  this 
court  for  inspection." 

In  response  thereto  the  appellees  produced  the  records  of  the  cor- 
poration bearing  upon  the  matters  in  controversy  before  the  court 
below  for  its  inspection,  and  in  verification  of  the  certified  copies 
which  were  filed  with  and  made  a  part  of  the  pleadings  of  appellees. 
The  court  below  found  the  facts  as  they  were  shown  to  be  by  the  dis- 
covery made  through  the  production  of  the  corporate  records  men- 
tioned, and  also  found  that  appellants,  having  prayed  for  full  dis- 
covery, had  been  given  what  they  asked  for,  and  could  not  now  be 
permitted  to  refuse  to  receive  that  which  they  had  called  for,  the  au- 
thenticity of  which  they  did  not  deny. 

Accordingly,  the  suit  was  dismissed  in  the  court  below  upon  the 
grounds:  (a)  That  the  appellants  were  not  bona  fide  stockholders; 
(b)  that  upon  the  showing  made  by  the  discovery  the  appellants  were 
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not   entitled  to  the  relief  which  they  seek;    (c)  upon  jurisdictional 
pounds. 

[  1  ]    "We  will  first  consider  the  question  as  to  whether  the  appellants 
are  entitled  to  maintain  this  suit.    While  they  do  not  allege  that  they 
are  the  owners  of  any  of  the  stock  of  what  is  known  as  the  Whitaker 
Iron  Company,  they  do  allege  that  the  estate  of  George  P.  Whitaker 
owns  stock  in  the  Whitaker  Iron  Company,  and  that  they  are  entitled 
upon  a  distribution  of  that  estate  to  receive  a  certain  number  of  the 
shares  of  such  stock.    The  will  of  George  P.  Whitaker,  deceased,  em- 
pow^ers  the  trustee  to  convert  the  stock  of  the  Whitaker  Iron  Company 
into  money  and,  after  complying  with  the  residuary  clauses  of  the 
testator's  will  by  satisfying  advancements  and  charges  to  be  made 
against  each  of  the  distributees,  to  distribute  the  rest  of  the  fund  as 
directed:    "To  be  paid  and  distributed    *     *     *     to     *     *     *     Car- 
rie Wliitaker  and  George  P.  Whitaker,  Jr.,  share  and  share  alike." 

These  appellants  take  through  George  P.  Whitaker,  Jr.,  and  Carrie 
Whitaker,  and  the  provision  in  the  will,  "To  be  paid  and  distributed 
*  *  *  to  *  *  *  Carrie  Whitaker  and  George  P.  Whitaker,  Jr.," 
implies  the  payment  of  money  and  the  distribution  of  the  same.  This 
provision  of  the  will  clearly  shows  that  it  was  the  purpose  of  the  tes- 
tator to  have  the  trustee,  whom  he  invested  with  the  legal  title  to  this 
stock,  dispose  of  the  same  by  converting  it  into  money  and  making  an 
equal  distribution  of  the  proceeds  thereof  subject  to  the  limitations 
mentioned.  The  learned  judge  who  heard  this  case  in  the  court  be- 
low, in  referring  to  this  phase  of  the  question,  among  other  things, 
said: 

"In  the  memoranduni  opinion  heretofore  filed,  I  expressed  doubt  as  to 
whether  plaintiffs  are  entitled  to  be  considered  stockholders  of  the  Whitaker 
Iron  Company.  I  then  held  that  the  determination  of  that  question  must 
depend  largely  upon  the  terms  of  George  P.  Whitaker's  will,  which  was  not 
before  me,  and  upon  whether  or  not  plaintiffs  held,  by  any  other  independent 
titie,  shares  of  stock  in  the  Iron  CJompany.  For  this  reason  I  required  the 
supplemental  bill  or  statement  to  be  filed  by  plaintiffs  touching  these  two 
points.  This  supplement  discloses  that  plaintiffs  hold  no  stock  other  than  as 
distributees  of  George  P.  Whitaker's  estate,  which  they  claim  has  devolved 
by  law  upon  theuL  Whether  this  is  so  or  not  must  depend  upon  the  con- 
struction to  be  given  the  Whitaker  will.  An  authenticated  copy  of  it  is  not 
yet  filed  in  the  case,  but  what  puiports  to  be  an  unauthenticated  copy  of  It 
is  presented  by  plaintiffs,  which  seems  to  be  conceded  by  defendants  to  be  a 
true  copy.  From  it,  it  is  clear  that  testator  first  directed  his  stock  in  the  Iron 
Company  and  other  personalty  to  be  held  in  trust  for  the  benefit  of  his  widow 
and  upon  her  death  to  go  into  his  residuary  estate,  which  residuary  estate 
was  to  be  divided  equally  between  his  five  children,  but  advancements  made 
to,  and  debts  owing  from,  these  children  were  to  be  ascertained  from  his 
books  and  accoimted  for  by  each  in  the  distribution.  He  then  adds:  *My 
sons  Henry  O.  Whitaker  and  Cecil  N.  Whitaker  being  dead,  the  share  of 
Henry  C.  I  hereby  direct  to  be  paid  and  distributed  to  his  children,  Carrie 
WTiltaker  and  George  P.  Whitaker,  Jr.,  share  and  share  alike.'  Plaintiffs 
take  only  through  Carrie  Whitaker  and  George  P.  Whitaker,  Jr.,  and  then 
take  only  such  sum  of  the  whole  residuary  estate,  now  in  the  hands  of  the 
Maryland  executor  and  not  yet  finally  settled ;  this  stock  and  other  personalty 
has  been  reduced  to  money  and  the  amounts,  if  any,  that  Henry  C.  Whitaker 
may  have  owed  his  father,  the  testator,  are  charged  and  accounted  for.  I 
cannot  see,  from  the  terms  of  this  will,  the  Iron  Company's  stock  in  kind, 
have  or  can  devolve  by  law  upon  plaintiffs,  unless,  by  agreement  between 
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tliem  and  the  executor  of  the  estate,  they  are  transferred  to  and  accepted  ty 
them  in  lieu  of  the  money  the  will  gives  them." 

Under  these  circumstances  it  cannot  be  said  that  any  of  the  stock 
devolved  by  operation  of  law  upon  either  of  the  appellants.  "An  es- 
tate is  said  to  'devolve'  on  another  when  by  operation  of  law,  and  with- 
out any  voluntary  act  of  the  previous  owner,  it  passes  from  one  per- 
son to  another;  but  it  does  not  devolve  from  one  person  to  another 
as  the  result  of  some  positive  act  or  agreement  between  them.  The 
word  is  itself  of  intransitive  signification,  and  does  not  include  the  re- 
sult of  an  act  which  is  intended  to  produce  a  particular  effect  It  im- 
plies a  result  without  the  intervention  of  any  voluntary  actor.  Fran- 
cisco V.  Aguirre,  29  Pac.  495,  497,  94  Cal.  180;  First  Nat.  Bank  of 
San  Jose  v.  Menke,  60  Pac.  675,  677, 128  Cal.  103."  Volume  3,  Words 
and  Phrases  (Old  Series),  page  2050.  Thus  it  will  be  observed  that 
appellants  do  not  own  a  single  share  of  stock  in  the  Whitaker  Iron 
Company  by  gift  or  purchase,  and,  as  we  have  stated,  none  of  these 
shares  of  stock  devolved  upon  either  of  them  by  operation  of  law. 

Among  other  things,  the  bill  contains  the  following  allegation : 

"Said  estate  has  not  been  JudlciaUy  settled.  By  the  terms  of  his  will, 
settlement  was  suspended  during  the  lifetime  of  said  testator's  widow.  Death 
has  called  her  to  his  realm  of  eternal  dreams.  The  defendant  Joseph  C. 
Coudon  Is  the  only  surviving  executor  trustee  of  said  will  and  estate  of  George 
P.  Whitaker." 

[2,3]  According  to  appellants'  own  showing,  they  would  not  be 
entitled  to  any  of  the  shares  of  stock  which  **have  not  been  judicially 
settled."  The  showing  made  by  appellees  in  the  court  below  in  re- 
sponse to  the  request  of  appellants  clearly  shows  that  there  is  no  foun- 
dation upon  which  to  maintain  this  suit,  even  if  the  appellants  had 
been  bona  fide  stockholders  at  the  time  of  the  institution  of  the  same. 
The  court  below,  in  referring  to  this  point,  among  other  things,  said: 

"Now  that  the  defendants  have  substantlaUy  compiled  with  this  prayer,  1 
am  not  Inclined  either  to  reject  or  refuse  to  consider  these  records  at  the  in- 
stance of  these  plaintiffs  so  asking  their  production;  and  in  this  condition 
of  things  I  am  constrained  to  believe  that  only  a  very  few  facts  drawn  from 
these  records  will  be  necessary  to  show  that  plaintiffs'  charges  are  groundless 
and  they  have  no  standing  in  equity.  The  bill  charges  that  the  Iron  Com- 
pany bought  the  Corrugating  CJompany  on  September  17,  1900,  for  $250,000, 
and  that  on  January  21,  1904,  some  three  years  and  four  months  thereafter, 
the  Iron  Company  'conveyed  its  West  Virginia  properties  to  the  former  com- 
pany (Whitaker-Glessner)  for  a  consideration  of  16,760  shares  of  the  latter's 
capital  stock,  par  value  $1,676,000.*  Those  records  show  the  fact  to  be  that 
the  Iron  Company  sold  to  the  Whitaker-Glessner  Company  the  capital  stock 
of  the  Corrugating  Company  alone  for  16,760  of  these  shares,  par  value 
$1,676,000,  and  that  15,000  of  these  shares  were  distributed  in  kind  to  Geo. 
P.  Whitaker*s  estate,  from  which  plaintiff  Martha  E.  Whitaker,  executrix, 
received  282  shares,  and  plaintiff  Ruth  E.  Whitaker  94  shares.  The  contract 
filed  shows  that  they  have  sold  these  shares  to  Gutman  and  his  associates  for 
$115  per  share.  Taking  the  facts  admitted  by  the  bill,  and  supplement  them 
with  the  few  above  stated  from  these  supplied  records,  it  is  apparent  that 
these  officers,  directors,  and  controlling  stockholders  so  bitterly  charged  with 
fraud,  mismanagement,  and  corruption,  in  fact  secured  by  purchase  for  their 
corporation,  charged  to  have  been  defrauded  in  the  premises,  the  Corrugation 
Company  for  $250,000,  and  In  less  than  three  years  and  a  half  thereafter  sold 
it  for  more  than  six  times  the  price  given  for  it,  taking  in  payment  stock  at 
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par  wbldi  in  feet  was  worth  and  was  actually  sold  by  these  plaintiffs  at  an 
advance  of  $15  on  the  $100  par  value.  This  purchase  and  sale  of  the  Corru- 
gating Company,  it  is  to  be  borne  in  mind,  was  consiunmated  more  than  a 
decade  ago,  when  there  were  no  unusual  conditions,  such  as  now  exist,  to  ad- 
vance prices  for  such  properties.  Comment  is  hardly  necessary.  It  is  reason- 
able to  infer,  I  think,  that  a  good  many  corporation  stockholders  in  this  coun- 
try ^w-onld  be  really  delighted  to  be  'defrauded'  in  this  way.  It  is  well  settled 
tbat  any  minority  stockholder,  seeking  redress,  must  act  promptly.  Laches  in 
sncti  matters  should  always  put  a  chancellor  upon  guard  and  cause  him  to 
more  caxefully  ascertain  the  circumstances,  and  facts  before  assuming  juris- 
diction in  the  premises.  Here  more  than  16  years  have  elapsed  since  the  pur- 
chase -was  made  of  the  Corrugating  Company,  more  than  12  since  the  *back- 
dated  reconveyance,'  and  more  than  2  years  elapsed,  after  plaintiffs  sold  their 
stock,  before  they  instituted  this  suit" 

The  foregoing  is  conclusive,  and  for  the  reasons  hereinbefore  stated 
we  are  of  opinion  that  the  decree  of  the  lower  court  should  be  affirmed. 

>A/'OODS,  Circuit  Judge.  I  concur  in  the  result  on  these  grounds : 
The  transactions  complained  of  as  fraudulent  are  alleged  to  have 
taken  place  from  the  years  1900  to  1904,  more  than  12  years  before  the 
bill  was  filed  on  the  7th  of  April,  1916.  There  was  no  allegation  of 
ignorance  on  the  part  of  the  plaintiffs  of  the  alleged  fraud,  nor  how 
nor  at  what  time  they  obtained  knowledge  of  it,  nor  what  efforts  were 
made  to  ascertain  the  facts.  This  delay,  without  explanation,  consti- 
tutes such  laches  as  to  warrant  dismissal  of  the  bill  upon  its  face. 
WoUensak  v.  Reiher,  115  U.  S.  96,  5  Sup.  Ct.  1137,  29  L.  Ed.  350; 
Hardt  v.  Heidweyer,  152  U.  S.  547,  14  Sup.  Ct.  671,  38  L.  Ed.  548. 

In  addition  to  this,  the  plaintiffs  in  their  bill  make  only  the  most 
general  and  indefinite  charges  of  fraudulent  conversion  of  corporate 
assets  by  the  directors.  The  tenor  of  the  bill  indicates  plainly  that 
they  relied  upon  discovery  to  be  made  by  the  defendants  to  make  evi- 
dent particulars  of  the  transactions  mentioned  to  establish  the  indefinite 
charges  of  fraud.  The  answer  of  the  defendant  and  its  exhibits  is 
a  substantial  and  full  response  to  the  demand  for  discovery.  They 
set  out  the  particulars  of  all  the  transactions  brought  in  question  by 
the  plaintiffs,  and  so  far  from  giving  any  indication  of  fraud  they 
tend  strongly  to  show  that  all  earnings  and  profits  of  the  several  cor- 
porations involved  were  properly  applied  for  the  benefit  of  the  stock- 
holders. Since  the  plaintiffs  relied  on  discovery  to  establish  their 
charges,  and  discovery  has  shown  nothing  tending  to  establish  them, 
the  District  Court  was  right  in  dismissing  the  bill  for  lack  of  equity 
in  this  respect,  as  well  as  for  laches. 
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(248  Fed.  589 

KROUSB  et  al.  v.  BREVARD  TANNIN  GO.  et  aL 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    February  5,  1918.) 

No.  1563. 

1.  Ck>RPOBATioNS   ^=»211(6) — Stockholder's   Suit — Sufficibnct   of    Bild— 

JURISDICnONAI.  AlXEGATIONS. 

Equity  rule  27  (198  Fed.  xxv,  115  O.  C.  A.  xxv),  prescribing  the  Juria- 
dictional  requisites  of  a  stockholder's  bill,  as  has  beoi  stated  by  the 
Supreme  Court,  which  framed  it,  '*is  intended  to  have  a  practical  opera- 
tion, and  to  have  that  it  must  as  to  its  requirements  be  given  such  play  as 
to  fit  the  requirements  of  different  cases."  If  the  allegations  of  the 
bill  are  deemed  too  general  by  defendants,  their  remedy  is  by  motion  for 
further  and  better  particulars  under  rule  20  (198  Fed.  xxlv,  115  C.  C.  A 
xxiv) ;  but  the  requirement  that  the  bill  set  forth  with  particularity  the 
efforts  of  plaintiff  to  secure  such  action  as  he  desires  does  not  apply, 
where  the  allegations  clearly  show  that  by  reason  of  antagonistic  con- 
trol of  the  corporation  such  efforts  would  have  been  futile. 

2.  Corporations  ^=>211(6)— Stockholder's  Surr — Sufficiency  of  Btll, 

A  stockholder's  bill  held  to  state  facts  sufficient  to  entitle  complaio- 
ants,  as  minority  stockholders,  to  invoke  the  jurisdiction  of  a  court  of 
equity. 

3.  Corporations  ^=»210--STOCKnoLDER's  Suit — PARTisa 

A  suit  in  a  federal  court  by  minority  stockholders  against  the  cor- 
I>oratlon,  which  is  a  corporation  of  the  state,  having  its  property  and 
business  therein,  and  the  managing  director,  who  is  also  a  dtii&i  and 
resident  of  the  state,  in  which  the  bill  alleges  transactions  by  the  di- 
rectors, who  are  also  the  principal  stockholders,  by  which  the  corporation 
has  been  defrauded  of  property  for  their  individual  benefit,  should  not  be 
dismissed  on  motion  because  the  other  directors  are  not  parties,  where 
by  reason  of  their  being  out  of  the  jurisdiction  they  cannot  be  served, 
and  it  brought  In  their  joinder  would  oust  the  jurisdiction  of  the  court 
In  such  case,  such  directors,  while  proper,  are  not  Indispensable,  parties, 
even  though  full  relief  as  to  all  the  transactions  alleged  cannot  be  granted 
without  their  presence,  and  the  court,  having  jurisdiction  over  the  cor- 
poration and  its  property,  may  and  should,  und^r  equity  rule  39  (198 
Fed.  xxix,  115  C.  C.  A.  xxlx),  and  Judicial  Code  (Act  March  3,  1911.  c 
231)  S  50,  36  Stat.  1101  (Oomp.  St  1916,  9  1032),  proceed  without  tbem. 
and  grant  such  relief  as  the  proofs  may  warrant  and  as  is  within  its 
power. 

4.  Courts  ^=»347 — United  States  Courts — Procedure — Motion  to  Dismiss 

Biix. 

While  it  is  within  the  discretion  of  the  court  to  entertain  a  motion  to 
dismiss  a  bill  for  want  of  equity  apparent  upon  its  face,  made  under 
equity  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvl),  at  any  time  before  the 
hearing,  the  rule  contemplates  that  it  be  made  before  the  answer  is  filed, 
and  if  made  afterward  it  must  be  determined  on  the  allegations  of  tlie 
bill,  without  aid  from  the  denials  or  allegations  of  the  answer. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Asheville ;  James  E.  Boyd,  Judge. 

Suit  in  equity  by  Charles  C.  Krouse  and  Louis  T.  McFadden  against 
the  Brevard  Tannin  Company  and  William  F.  Decker.  From  a  decree 
dismissing  the  bill,  complainants  appeal.    Reversed. 

^s»For  otb»r  cams  sm  same  topic  6  KET-NUMBBR  In  aU  Key-Numbered  Disesti  A  Iiidciw 
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Mark  W.  Brown,  of  Asheville,  N.  C.  (Clarence  E.  Sprout,  of  Wil- 
lianisj>ort,  Pa.,  and  John  E.  Cupp,  of  Philadelphia,  Pa.^  on  the  brief), 
for  appellants. 

Ehiff  Merrick  and  F.  A.  Sondley,  both  of  Asheville,  N.  C,  for  ap- 
pellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

CONNOR,  District  Judge.  Plaintiffs  are  citizens  and  inhabitants 
of  the  state  of  Pennsylvania.  Defendant  Brevard  Tannin  Company 
is  a  corporation  chartered  pursuant  to  the  laws  of  North  Carolina, 
January  13,  1903,  conducting  its  corporate  business  in  the  Western 
district  of  said  state.  Defendant,  Wm.  F.  Decker,  is  a  citizen  and  in- 
habitant of  the  same  state. 

Plaintiffs,  in  their  bill,  allege:  That  the  objects  and  purposes  for 
which  defendant  corporation  was  formed  are:  To  erect  and  operate 
factories  for  the  manufacture  of  tanning  extracts,  and  other  extracts 
obtained  from  trees,  bark,  leaves,  plants,  etc.  To  conduct  a  general 
tanning  business,  manufacturing  leather  and  leather  goods  and  other 
products  made  from  skins,  hides,  and  peltry  of  animals.  To  deal  in 
all  kinds  of  timber,  logs,  wood,  barks,  etc.,  and  to  manufacture  them 
into  all  kinds  of  marketable  products  and  commodities.  To  manufac- 
ture, buy,  sell,  and  otherwise  deal  in  extracts,  oils,  fertilizers,  glue,  etc. 
That  the  authorized  capital  stock  of  said  corporation  is  $500,000,  di- 
vided into  shares  of  $100  each,  one  half  to  be  preferred  and  the  other 
half  common  stock.  That,  of  the  authorized  issue,  1,750  shares  of 
preferred  and  1,250  shares  of  common  stock  has  been  issued.  That 
Edward  D.  Adams  owns  1,100  shares  preferred  and  620  shares  of  com- 
mon stock.  That  George  I/.  Adams  owns  335  shares  preferred  and  311 
shares  of  cwnmon  stock.  That  defendant  W.  F.  Decker  owns  100 
shares  preferred  and  100  shares  common  stock.  Plaintiff  Chas.  C. 
Krouse  owns  42  shares  preferred  and  41  shares  of  common  stock. 
Louis  T.  McFadden  owns  49  shares  preferred  and  41  shares  com- 
mon stock.  George  ly.  Adams,  Edward  D.  Adams,  and  Wm.  F.  Decker 
are,  and  have  been  since  its  organization,  directors  of  the  company. 
George  ly.  Adams  is,  and  has  been  since  its  organization,  president; 
Wm.  F.  Decker,  secretary  and  treasurer  and  manager  of  the  company. 
As  grounds  of  complaint,  and  the  basis  upon  which  complainants 
seek  the  intervention  of  the  court  and  relief  against  the  alleged  wrong- 
ful conduct  of  the  majority  stockholders,  directors,  and  managing 
officers  of  the  company,  the  plaintiffs,  among  other  things,  allege :  That 
they  have,  at  all  times,  refused  to  permit  plaintiffs  to  have  any  voice 
in  the  control  and  management  of  the  company.  That  Edward  D. 
Adams  has  never  attended  a  meeting  of  the  board  of  directors,  never 
visited  the  plant,  or  given  any  attention  to  the  affairs  of  the  company, 
but  has  willfully  neglected  and  carelessly  absented  himself  from  the 
meetings  of  the  board  of  directors.  Practically  the  same  complaint 
is  made  of  Geo.  L.  Adams,  another  director,  with  the  result  "that  the 
business  is  deteriorating"  in  a  number  of  respects,  pointed  out  in  the 
bilL  That  the  said  directors,  being  also  the  managing  officers,  with  in- 
161  C.O.A.— 30 
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tention  of  defrauding  the  Brevard  Tannin  Company  and  the  complain- 
ants, caused  to  be  issued  and  delivered  to  the  said  W.  F.  Decker,  one 
of  the  directors  aforesaid,  100  shares  of  the  common  stock  of  the  com- 
pany, for  which  no  consideration  passed  from  the  said  parties  to  the 
company,  "but  the  same  was  issued  and  delivered  to  the  said  Wm.  F. 
Decker  as  a  part  of  an  unlawful  and  fraudulent  agreement  between  the 
said  Edward  D.  Adams,  Geo.  I^.  Adams,  atid  Wm.  F.  Decker,  as  here- 
inafter set  out."    That  on  the  15th  day  of  March,  1913,  the  said  Ed- 
ward D.  and  George  L.  Adams  and  Wm.  F.  Decker  caused  a  deed  to 
be  executed  of  the  company  to  John  W.  McMinn,  for  the  nominal 
consideration  therein  expressed  of  $10,  conveying  to  said  McMinn  cer- 
tain tracts  of  land  described  in  an  exhibit  attached  for  the  real  consid- 
eration of  $27,000.    That  there  was  no  warrant  or  authority  given  to 
the  said  parties  to  make  such  sale,  but  that  it  was  made  at  a  grossly  in- 
adequate price,  to  the  great  prejudice  of  the  company.    That  on  Oc- 
tober 28,  1912,  defendant  Wm.  F.  Decker,  director  of  said  company, 
entered  into  a  contract  with  one  Louis  Carr,  afterwards  assigned  to 
the  Carr  Lumber  Company,  by  which  said  Decker  was  to  receive  all 
of  the  wood  usable  in  making  tanning  extracts  from  a  tract  of  land 
containing  69^000  acres,  a  part  of  the  Vanderbilt  estate.    That  an  in- 
terest in  the  said  contract  was  subsequently  assigned  by  Decker  to 
George  L.  Adams.    That  in  making  said  contract  Decker  was  acting 
for  and  in  behalf  of  the  stockholders  of  the  Brevard  Tannin  Com- 
pany, and  said  contract  was  in  fact  made  by  Decker  with  Carr,  for 
the  use  and  benefit  of  the  said  company.    That  the  contract  was  made 
in  his  own  name,  and  he  has  refused  and  neglected,  and  still  refuses 
and  neglects,  to  assign  the  same  to  the  company.    That  the  contract 
was  taken  in  the  name  of  Decker,  pursuant  to  a  fraudulent  agreement 
and  understanding  between  said  Edward  D.  and  Geo.  L.  Adams  and 
Decker.    That  by  the  sale  of  the  land  to  McMinn  the  company  was 
denuded  of  all  woodland  which  it  then  owned,  and  all  of  its  available 
wood  supply  in  that  vicinity  taken  from  it    That  the  issue  of  the  100 
shares  of  stock  to  Wm.  Decker  was  made  in  consideration  of  the 
promise  of  said  Decker  to  supply  the  company  with  wood  from  the 
Vanderbilt  tract    That  he  is  not  now  able,  nor  has  he  been  able  since 
the  execution  of  said  contract,  to  supply  the  company  with  wood,  ex- 
cept by  virtue  of  the  acquiescence  of  the  Champion  Fibre  Company, 
to  which  said  Decker  has  sold  all  of  the  wood  to  be  taken  from  the 
Vanderbilt  tract,  to  the  extent  of  his  capacity  to  produce  during  the 
whole  period  of  his  contract  with  said  Louis  Carr. 

The  bill  charges:  That  Wm.  F.  Decker  embezzled  and  converted 
to  his  own  use  $93.11  of  the  money  of  the  defendant  company.  That 
he  forged  the  name  of  one  John  Morris  upon  a  check  drawn  by  said 
company  for  $337.75,  appropriating  the  amount  to  his  own  use.  That 
said  Decker  fraudulently  appropriated  other  money  belonging  to  said 
company  to  his  own  use,  giving  particulars  thereof — all  of  which  acts 
on  the  part  of  Decker  were  well  known,  or  should  have  been  known, 
to  said  Edward  D.  and  Geo.  L.  Adams.  That  Decker  cut  wood  from 
the  lands  of  the  company,  and  sold  same,  of  the  value  of  $456,  to 
the  Champion  Fibre  Company,  which  he  converted  to  his  own  use. 
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That  by  reason  of  the  negligence,  carelessness,  and  inattention  of  the 
business  of  the  said  directors  and  managing  officers  the  stockholders 
of  the  company  have  been  damaged,  the  property  allowed  to  depreciate 
and  decay,  its  business  permitted  to  be  dissipated,  so  that  the  company 
has  lost  approximately  the  sum  of  $50,000  a  year  during  the  year  1915, 
and  during  the  year  1916  the  sum  of  $100,000  per  year,  etc. 

For  the  purpose  of  meeting  the  jurisdictional  requirements  of  equity 
rule  27  (198  Fed.  xxv,  115  C.  C.  A.  xxv;  Hopkins,  Eq.  Rules  [2d  Ed.] 
172),  complainants  allege:  That  they  were  shareholders  of  the  com- 
pany at  the  times  of  the  transactions  mentioned^  of  which  they  com- 
plain. That  the  suit  is  not  a  collusive  one  to  confer  jurisdiction  on 
the  District  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina,  of  which  said  court  would  not  otherwise  have  jurisdic- 
tion, but  is  instituted  in  good  faith  for  the  purposes  herein  stated. 
That  they  brought  the  transactions  of  which  they  complain  to  the  at- 
tention of  said  Edward  D.  Adams,  Geo.  ly.  Adams,  and  Wm.  F. 
Decker,  as  officers  and  directors  of  said  Brevard  Tannin  Company,  so 
they  would  have  ftdl  opportunity  to  redress  said  wrongs;  but  said 
officers  and  directors  failed  and  refused  so  to  do,  and  assumed  the 
same  antagonistic  and  partisan  attitude  as  that  theretofore  manifested 
by  them  towards  plaintiffs. 

The  bill  prays  that  process  issue  to  the  defendant  company  and  to 
Wm.  F.  Decker.  The  other  directors  are  not  within  the  jurisdiction  of 
the  court  and  are  not  joined  as  defendants.  They  pray  that  a  re- 
ceiver be  appointed  to  preserve  the  property  of  the  company  until  the 
final  decree,  and  for  such  other  and  further  relief  as  the  nature  and 
circumstances  of  the  case  require,  etc. 

Defendants  filed  joint  answer,  denying  all  of  the  material  allega- 
tions of  the  bill,  setting  out,  by  way  of  exhibits,  the  contracts  referred 
to  and  the  correspondence  between  complainants  and  the  officers  and 
directors  of  the  company.  The  record  states  that,  after  the  bill  and 
answer  had  been  filed,  and  after  depositions  had  been  taken  by  defend- 
ants, on  the  merits  of  the  suit,  and  after  said  action  had  been  set 
down  for  hearing,  defendants  orally  moved  to  dismiss  the  bill  upon 
the  ground  that  it  did  not  allege  facts  sufficient  to  constitute  a  cause  of 
action,  and  upon  the  further  ground  that  it  appeared  from  the  bill  that 
Geo.  L.  Adams  and  Edward  D.  Adams  were  indispensable  parties  de- 
fendant and  that  they  were  without  the  jurisdiction  of  the  court,  and 
if  they  were  made  parties  defendant  the  jurisdiction  of  the  court 
would  be  ousted,  because  of  the  citizenship  of  the  said  George  L.  and 
Edward  D.  Adams ;  and  it  was  upon  this  motion  that  the  final  decree 
was  entered.  This  statement  is  signed  by  the  I>istrict  Judge.  The 
decree  dismissing  the  bill  recites  the  motion  and : 

"That  tlie  court  Is  of  opinion  that  said  bill  falls  to  properly  allege  facts 
sufficient  to  constitute  the  cause  of  action  therein  attempted  to  be  set  up, 
and  said  bill  is  therefore  hereby  dismissed.*' 

[1]  The  brief,  and  oral  argument  of  defendants,  challenge  the  right 
of  the  complainants  to  invoke  the  equitable  power  of  the  court,  be- 
cause they  have  not  complied  with  the  requirements  of  equity  rule  27. 
As  this  question  lies  at  the  threshold  of  the  discussion,  it  should  be 
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disposed  of  before  the  sufficiency  of  the  bill,  in  other  respects,  is  con- 
sidered. 

The  rule  prescribing  the  allegations  which  are  required  to  be  made, 
in  bills  brought  by  stockholders  in  such  cases,  was  first  formulated  in 
1882  and  known  as  equity  rule  94,  in  accordance  with  the  conclusion 
reached  by  the  courts  as  the  result  of  former  decisions.     Hawes  v. 
Oakland,  104  U.  S.  450,  26  L.  Ed.  827.    In  the  new  equity  rules  of 
1912  it  is  No.  27.    226  U.  S.  656,  33  Sup.  Ct.  xxv;   Hopkins.  New 
Fed.  Eq.  Rules,  Annotated  (2d  Ed.)  172.    The  only  addition  made  to 
the  original  rule  are  the  words  at  the  end,  "or  the  reasons  for  not 
making  such  effort."    213  U.  S.  435,  29  Sup.  Ct.  540,  53  L.  Ed.  862. 
The  bill,  in  regard  to  the  sufficiency  of  the  allegation  required,  of  the 
particularity  of  the  efforts  of  the  plaintiffs  to  secure  such  action  as 
they  desired  on  the  part  of  the  managing  directors  and,  "if  neces- 
sary, of  the  shareholders,"  is  critically  analyzed.    It  is  insisted,  and 
authorities  cited  to  maintain  the  contention,  that  the  averments  made 
by  complainants  that  "they  brought  the  transactions  of  which  they  com- 
plain to  the  attention  of  the  directors,"  etc.,  does  not  meet  the  re- 
quirements of  the  rule;  that  the  complainants  should  have  set  forth 
the  time  and  place,  the  specific  manner  in  which  the  efforts  were  made, 
etc.    It  is  further  objected  to  the  sufficiency  of  the  averment  that  com- 
plainants were  shareholders  at  the  time  of  the  transactions  complain- 
ed of ;  that  they  should  have  stated  the  dates  upon  which  they  became 
shareholders. 

In  regard  to  the  criticism  of  the  bill  upon  the  first  ground,  it  would 
seem  that  if  the  directors  were  informed  of  the  conduct  complained 
of,  and  an  opportunity  given  them  to  investigate  the  truth  of  the 
charges,  and  they  failed  and  refused  to  do  so,  or  to  take  any  action  in 
regard  thereto,  the  spirit  of  the  rule  was  complied  with.  While  it 
may  be  that  complainants  should  have  alleged  the  date  upon  which 
they  became  shareholders,  the  remedy  for  their  failure  to  do  so  was 
to  move  the  court,  as  permitted  by  rule  20  (198  Fed.  xxiv,  115  C.  C.  A. 
xxiv),  that  "further  and  better  particulars"  in  this  respect  be  furnish- 
ed. This  is  a  new  rule,  based  upon  the  English  practice.  A  number 
of  defendant's  grounds  of  objection  to  the  bill  would  have  been  met 
by  its  application.  The  purpose  and  scope  of  the  rule — construed  in 
the  light  of  decisions  of  the  English  Court  of  Chancery — is  discussed 
in  an  enlightening  and  interesting  manner  by  Judge  Dayton  (D.  C 
N.  D.  W.  Va.)  in  Whitaker  v.  Whitaker  Iron  Co.,  238  Fed.  980.  The 
principle  upon  which  rule  94  (27)  is  founded,  before  its  adoption,  and 
the  rule  itself,  has  been  discussed  and  construed  in  a  large  number  of 
cases  in  the  federal  courts.  Many  of  them  are  cited  in  the  briefs  oi 
counsel  in  this  case.  While  the  underlying  thought  upon  which  the 
rule  is  based  is  well  understood,  of  necessity  its  application  is,  to  a 
large  extent,  dependent  upon  the  facts  developed  in  each  case.  "Rule 
94  is  intended  to  have  practical  operation,  and  to  have  that  it  must, 
as  to  its  requirements,  be  given  such  play  as  to  fit  the  conditions  of 
different  cases."  Del.  &  Hudson  Co.  v.  Albany  &  Sus.  R.  R.  Co.,  213 
U.  S.  435,  29  Sup.  Ct.  540,  53  L.  Ed.  862.  In  that  case  the  questions 
certified  to  the  court  present,  in  a  large  measure,  the  contentions  made 
in  this  appeal.    The  rule  is  quoted — the  last  clause — prescribing  the 
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T:iecessity  for  setting  forth,  with  particularity,  the  efforts  of  plaintiffs 
to  secure  action  on  the  part  of  the  managing  directors  or  trustee,  and, 
if  necessary,  of  the  shareholders,  and  the  causes  of  their  failure  to  ob- 
tain such  action,  constituted  the  debated  point  in  the  case.  Mr.  Justice 
McKenna,  in  an  enlightening  opinion,  discusses  the  decisions  and 
principles  involved,   saying: 

"The  purpose  of  the  rule  hardly  needs  explanation.  It  Is  Intended  to  secure 
the  federal  courts  from  imposition  upon  their  jurisdiction  and  recognizes  the 
riglit  of  the  corporate  directory  to  corporate  control;  in  other  wbrds,  to 
make  the  corporation  paramount,  even  when  Its  rights  are  to  be  protected  or 
sought  through  litigation.  Gases  in  this  court  have  indicated  such  right. 
But  the  directory  may  be  derelict  and  the  interest  of  stockholders  put  in 
peril,  and  a  case  hence  arises  in  which  the  right  of  protecting  the  corpora- 
tion accrues  to  them.  Rule  94  (27)  expresses  primarily  the  conditions  which 
must  precede  the  exercise  of  such  right,  but  emergencies  may  arise  in  which 
the  antagonism  between  the  directory  and  the  corporate  interest  may  be  un- 
mistakable, and  the  requirements  of  the  rule  may  be  dispensed  with,  or  it  is 
more  accurate  to  say,  do  not  apply." 

After  citing  cases,  in  which  the  requirements  of  the  rule  were  en- 
forced, the  learned  justice  cites  as  an  illustration  of  the  cases,  "where 
the  circumstances  take  the  cases  out  of  the  rule."  Doctor  v.  Harring- 
ton, 196  U.  S.  579,  25  Sup.  Ct.  355,  49  L.  Ed.  606.  After  stating  the 
essential  allegations  in  the  bill  in  that  case,  he  says: 

"It  wiU  be  observed,  therefore,  that  there  was  no  compliance  with  the  re- 
quirements of  rule  94  (27),  as  expressed  in  its  letter.  The  efforts  that  were 
made  to  secure  the  action  of  the  managing  directors  or  trustees  were  not  *set 
forth  with  particularity.'  Nothing  was  aUeged  but  the  domination  of  John 
J.  Harrington  and  his  control  of  the  directors.  What  he  did,  and  in  what 
way  he  exerted  control,  was  not  alleged.  In  other  words,  the  bill  seemed 
to  show  a  case,  not  of  compliance  with  the  requirements  of  rule  94  (27),  but 
circumstances  which  excused  from  such  compliance.  ♦  •  •  And  we  de- 
cided that  these  principles  (upon  which  the  rule  was  based)  were  satisfied  by 
the  allegations  of  the  bill  and  that  such  antagonism  existed  between  the 
complainants  in  the  suit  and  the  directors  of  the  corporation  that  they  would 
suffer  irremediable  loss  if  not  permitted  to  sue.  In  other  words,  complainants 
were  In  such  a  situation  by  reason  of  the  power  which  Harrington  possessed 
over  ♦  ♦  ♦  the  corporation — directors  and  stockholders — that  appeals  to 
them  for  action  would  have  been  futile." 

Almost  every  suggestion  made  in  this  case  is  made  and  disposed 
of  in  the  opinion  in  that  case.    A  few  illustrative  cases  may  be  cited : 

"Equity  rule  27,  ♦  •  •  which  requires  certain  preliminary  steps  to  be 
taken  by  the  stockholder  before  bringing  his  suit,  wUl  be  dispensed  with  when 
the  Interests  of  the  directors  are  antagonistic  to  those  of  the  corporation, 
where  this  fact  is  shown  by  the  pleadings."  Ogden  v.  GUt  Edge  (}onsol. 
Mines  Co.  (O.  O.  A.  8th  ar.)  225  Fed.  723,  140  0.  O.  A.  597: 

**The  bill  alleges  that  plaintiff  has  not  made  request  of  the  officers  and 
directors  to  bring  the  action  because  of  the  fact  that  such  request  would  be  a 
useless  and  idle  performance,  and  that  the  defendants  McKlnney  and  asso- 
ciates, who  made  the  contract,  and  benefit  by  it,  are  in  the  absolute  control 
of  the  affairs  of  Quinescec.  The  record  fully  sustains  these  allegations.  The 
requirement  of  equity  rule  27,  in  the  respect  referred  to,  was  thus  met" 

An  exhaustive  review  of  the  recently  decided  cases  in  Heinz  v. 
Nat  Bank  of  Commerce,  237  Fed.  942,  150  C.  C.  A.  592,  relieves  us 
of  the  necessity  of  doing  more  than  refer  to  the  opinion  of  Judge 
Booth  in  that  case.    In  Wathren  v.  Jackson  Oil  &  Refining  Co.,  235 
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U.  S.  636,  35  Sup.  Ct.  225,  59  L.  Ed.  395,  Mr.  Justice  Hughes,  in 
pointing  out  the  respects  in  which  the  bill  failed  to  comply  with  the 
rule,  says: 

"Nor  does  it  appear  that,  by  reason  of  antagonistic  control  of  the  corpora- 
tion, such  a  request  would  be  futile.*' 

There  the  plaintiiF  was  the  holder  of  a  majority  of  the  stock — no 
suggestion  of  fraud  is  made.  The  class  of  cases  coming  within  the 
exception  to  the  rule  is  stated  by  Mr.  Justice  Brandeis  in  United 
Copper  Co.  v.  Amal.  Copper  Co.,  244  U.  S.  261,  37  Sup.  Ct.  509,  61 
L.  Ed.  1119,  as  when  the  directors  "stand  in  a  dual  relation  which  pre- 
vents an  unprejudiced  exercise  of  judgment,"  or  "that  such  applica- 
tion would  be  futile  (as  when  the  wrongdoers  control  the  corporation)." 
The  allegations  in  the  bill,  which,  upon  its  motion,  defendants  admit 
to  be  true,  bring  the  case  clearly  within  the  cases  to  which,  as  said  by 
Mr.  Justice  McKenna,  "the  rule  does  not  apply." 

[2]  We  are  thus  brought  to  consider  the  challenge  made  to  the  bill 
and  sustained  by  the  court — ^that  it  does  not  sustain  facts  sufficient  to 
constitute  a  cause  of  action,  or  to  entitle  the  complainants  to  seek  any 
relief  in  a  court  of  equity.    It  is  true  that  the  specific  relief  demanded 
is  the  appointment  of  a  receiver;   but  the  court  is  not  compeUed  to 
grant  the  prayer,  but  may,  upon  the  proofs  2(!dduced,  either  dismiss  the 
bill  for  failure  of  proof,  or  grant  such  relief  as,  upon  the  allegation 
and  proof,  the  complainants  show  themselves  entitled  to.     If,  as  al- 
leged and  admitted  by  the  motion  to  dismiss,  the  managing  officers, 
being  also  the  majority  shareholders,  have  conducted  the  affairs  of 
the  corporation,  conveyed  its  property,  made  contracts,  as  alleged — 
committed  other  acts  prejudicial  to  the  interests  of  the  complainants, 
minority  stockholders — it  would  seem  that  a  court  of  equity  should 
take  cognizance  at  least  to  the  extent  of  investigating  and  ascertaining 
the  truth  in  regard  to  the  transactions  set  forth  in  bill.    It  may  be  that, 
upon  full  investigation,  the  defendants  will  be  able  to  show  that  the 
plaintiffs  are  making  a  false  clamor,  and  that  they  have  no  ground  for 
complaint.    It  appears  that  an  answer  was  filed  and  depositions  taken 
by  defendants  before  the  motion  to  dismiss  was  made.    It  would  seem 
more  in  accordance  with  the  course  usually  pursued  by  courts  of 
equity  that  the  cause  should  proceed  to  a  hearing  rather  than  at  this 
stage  of  the  proceeding  a  motion  to  dismiss  allowed.    We  are  of  the 
opinion  that  there  was  error  in  holding  that  the  bill  did  not  allege 
facts  sufficient  to  entitle  plaintiffs  to  invoke  the  jurisdiction  of  the 
court. 

[3]  It  is  said,  however,  that  Edward  D.  Adams  and  George  L. 
Adams  are  indispensable  parties  defendant,  and  that,  if  brought  into 
the  case  as  defendants,  the  jurisdiction  of  the  court  would  be  ousted. 
While,  as  provided  by  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi),  the 
motion  to  dismiss  may  be  made  for  nonjoinder  of  essential  parties,  the 
practice  of  courts  suggest,  not  a  decree  dismissing  the  bill,  but  an 
order  to  make  such  parties.  It  is  insisted  that  this  would  not  help 
the  complainants,  because,  as  George  ly.  Adams  is  a  citizen  and  resident 
of  Pennsylvania,  the  residence  of  complainants,  upon  being  brought 
into  the  record,  a  case  would  be  created  wherein  complainants  and 
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one  of  the  defendants  are  citizens  and  residents  of  the  same  state. 
Rule  39  (198  Fed.  xxix,  115  C.  C.  A.  xxix;  Hopkins,  New  Fed.  Eq. 
Rule  204)  provides  that : 

"In  all  cases  where  it  sliall  appear  to  the  court  that  persons  who  might 
otherwise  be  deemed  proper  parties  to  the  suit  cannot  be  made  parties  by 
reason  of  their  being  out  of  the  jurisdiction  of  the  court,  or  incapable  other- 
vv^se  of  being  made  parties,  or  because  their  Joinder  would  oust  the  jurisdic- 
tion of  the  court  as  to  parties  before  the  court,  the  court  may,  in  its  discre- 
tion, proceed  in  the  cause  without  making  such  persons  parties ;  and  in  such 
case  the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent  parties." 

See,  also,  Judicial  Code,  §  50.  '  ; 

Are  Edward  D.  Adams  and  Geo.  L.  Adams  necessary,  or  indispensa- 
ble, or  only  proper,  parties  ?  For  an  interesting  discussion  and  analysis 
of  decided  cases  regarding  this  question,  which  has  given  to  federal 
courts  much  concern,  see  Street's  Fed.  Eq.  Prac.  vol.  1,  §  502  et  seq. 
It  may  be  conceded  that,  if  Edward  D.  and  George  L.  Adams  are 
indispensable  parties,  within  the  definition  found  in  well-considered 
opinions  of  the  Supreme  Court,  the  bill  must  be  dismissed.  It  is  not 
within  the  saving  provisions  of  equity  rule  39,  or  section  50  of  the 
Code.  The  corporation  is  a  party  defendant,  served  with  process  on 
its  secretary  and  treasurer,  and  one  of  the  directors,  Wm.  F.  Decker, 
individually,  also  is  a  party.  It  is  insisted  that,  because  the  other 
two  directors,  nonresidents,  who  have  willfully  and  negligently  failed 
to  discharge  their  manifest  duties  as  directors,  and  have  either  know- 
ingly or  fraudulently  permitted  its  managing  officer  to  make  contracts 
in  fraud  of,  and  prejudicial  to,  its  property  and  interests,  and  embezzle 
its  funds,  are  not  made  parties  because  service  cannot  be  had  on  them, 
the  court  had  no  power  to  make  any  decree  for  the  protection  of  the 
property  or  the  rights  of  the  shareholders.  We  are  unable  to  per- 
ceive why,  with  the  corporation  and  its  managing  director,  secretary, 
and  treasurer,  under  whose  control  the  property  is  found,  as  parties 
to  the  suit,  a  decree  may  not  be  made  appointing  a  receiver  of  the  prop- 
erty, with  direction  that  he  bring  such  actions,  or  suits  in  equity, 
against  the  directors,  or  other  persons,  as  may  be  necessary  to  pro- 
tect its  interests.  Whether  in  this  suit  decrees  ma}  n«e  made,  regard- 
ing the  transactions  set  out  in  the  bill  of  which  plaintiffs  complain,  in 
the  absence  of  Edward  D.  and  George  ly.  Adams,  is  not  necessary 
to  decide.  If  the  court  has  before  it  the  necessary  parties  to  enable 
it  to  grant  any  substantial  relief,  the  bill  should  not  be  dismissed. 
While  it  is  true  that,  in  the  absence  of  George  L.  Adams,  a  decree  can- 
not be  made  giving  relief  to  the  company  for  the  wrong  sustained  on 
account  of  the  matters  alleged  in  regard  to  the  contract  made  with 
Louis  Carr,  ^nd  alleged  to  have  been  assigned  to  Geo.  ly.  Adams,  pur- 
suant to  a  fraudulent  agreement  between  Edward  D.  Adams,  Geo.  L- 
Adams,  and  W.  F.  Decker,  the  fact  that  the  contract  was  made  and 
assigned  to  Geo.  L.  Adams,  under  the  circumstances  alleged,  establishes 
for  the  purpose  of  this  suit  a  valuable  property  right  in  the  company, 
which  should  be  protected  and  enforced  in  some  appropriate  manner 
by  this  court,  or  tfirough  its  receiver.  The  purpose  for  which  the  in* 
tcrvention  of  the  court  is  invoked  in  this  suit  is  not  necessarily  that 
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decrees  be  made  herein,  respecting  such  transaction,  of  which  com- 
plaint is  made,  but  that  full  and  complete  relief  be  afforded  to  the  cor- 
poration against  the  frauds,  neglects,  and  wrongdoings — breaches  of 
duty— of  its  directors  and  officers.  This  is  not  a  case  in  which  the  title 
to  the  corporate  property  is  vested  in  the  directors,  and  it  is  sought  to 
affect  it — ^transfer  title  or  otherwise.  The  property,  rights  of  action, 
and  remedies  for  wrongs  sustained  by  the  corporation  are  vested  in 
the  corporate  entity,  which  is  unable  to  assert  or  enforce  them  or  pro- 
tect its  property,  by  reason  of  the  antagonistic  relation  assumed  by  its 
officers  and  directors.  The  condition  presented  by  the  record  is  some- 
what similar,  in  this  respect,  to  that  dealt  with  in  Lowenthal  v.  Georgia 
Const.  &  P.  R.  R.  Co.  (D.  C.)  233  Fed.  1010.  The  defendant  railroad 
company  executed  a  deed  to  the  Columbia  Trust  Company,  of  New 
York,  to  secure  a  large  bonded  indebtedness.  The  plaintiff  held  $6,000 
of  the  bonds,  upon  which  default  had  been  made  in  payment  of  in- 
terest. He  called  upon  the  trustee  to  take  action  for  the  foreclosure 
of  the  trust.  The  trustee  declined  to  act.  The  plaintiff,  among  other 
things,  alleged  that  the  corporation  was  insolvent,  etc.  Upon  a  motion 
to  dismiss  the  bill,  because  the  trust  company  was  not  a  party.  Judge 
Speer — quoting  rule  39 — said: 

"The  contention  that  the  biU  must  be  dismissed  because  the  trustee  is  not 
made  a  party  defendant  is  equaUy  unfounded.  The  trustee  is  a  corporation 
and  a  citizen  of  New  York.  It  is  not  found  in  this  district,  and  does  not  Tolun- 
tarily  appear.  But  the  railway  property  is  here,  and  to  this  the  Uen  and 
mortgage  securing  plaintiff's  bonds  inheres.  Here,  also,  is  the  d^endant 
corporation,  a  corporation  of  this  state.  In  such  cases  the  court  may  enter- 
tain Jurisdiction  and  proceed  to  the  trial  and  adjudication  of  the  suit  be- 
tween the  parties  who  are  properly  before  it ;  but  the  judgment  and  decree 
rendered  therein  shall  not  conclude  or  prejudice  other  parties  not  legally 
served  with  process,  nor  voluntarUy  appearing  to  answer.  ♦  ♦  ♦  Obvi- 
ously, to  join  the  trustee  as  a  party,  as  a  citizen  of  another  statei,  at  this 
time,  when  it  cannot  be  servedr-would  be  to  hazard  the  jurisdiction  of  the 
court  to  grant  preliminary  relief  now  sought." 

It  is  undoubtedly  true,  as  argued  by  counsel  for  defendants,  and 
sustained  by  the  abundant  authority  cited  by  them,  that  "when  a  de- 
cree will  directly  affect  a  person  or  his  rights  he  must  be  a  party  to 
the  proceeding,  regardless  of  any  question  of  estoppel."  The  rule  in 
regard  to  the  necessity  for  joinder  of  parties  in  suits  in  equity  is  stated 
by  Chief  Justice  Marshall  in  Elmendorf  v.  Taylor,  10  Wheat  167,  6 
I..  Ed.  289: 

"In  the  exercise  of  its  discretion,  the  court  will  require  the  plaintiff  to 
do  all  in  his  power  to  bring  every  person  concerned  in  interest  before  the 
court.  But,  if  the  case  may  be  completely  decided  as  between  the  litlgan't 
parties,  the  circumstance  that  an  interest  exists  in  some  other  person,  whom 
the  process  of  the  court  cannot  reach,  as  if  such  party  be  a  resident  of 
some  other  state,  ought  not  to  prevent  a  decree  upon  its  merits.  It  would 
be  a  misapplication  of  the  rule  to  dismiss  the  plaintiff's  biU  because  he  has 
not  done  that  which  the  law  will  not  enable  him  to  do." 

See  Shields  v.  Barrow,  17  How.  130,  15  I,.  Ed.  158. 
In  Barney  v.  Balto.  City,  6  WaU.  280,  18  h.  Ed,  825,  Mr.  Justice 
Miller  says : 

"The  learning  on  the  subject  of  parties  to  suits  in  chancery  is  copious,  and 
within  a  limited  extent  the  principles  which  govern  their  introduction  are 
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flexible.  There  Is  a  class  of  persons  haying  such  relations  to  the  matter  in 
controirersy,  mer^y  formal  or  otherwise,  that,  while  they  may  be  called 
proper  parties,  the  court  will  take  no  account  of  the  omission  to  make  them 
parties.  There  is  another  class  of  persons  whose  relations  to  the  suit  are  such 
that,  Lf  their  interest  and  their  absence  are  brought  formally  to  the  attention 
of  tlae  court,  it  will  require  them  to  be  made  parties,  if  within  its  jurisdic- 
tion«  before  deciding  the  case.  But,  if  this  cannot  be  done,  it  will  proceed  to 
adrnlnister  such  relief  as  may  be  in  its  power  between  the  parties  before  it. 
And  tbere  is  a  third  dass,  whose  interest  in  the  subject-matter  of  the  suit, 
and.  in  the  relief  sought,  are  so  bound  up  with  that  of  the  other  parties,  that 
ther  legal  presence  as  parties  to  the  proceeding  is  an  absolute  necessity, 
^tbout  which  the  court  cannot  proceed.  In  such  cases  the  court  refuses  to 
entertain  the  suit,  when  these  parties  cannot  be  subjected  to  its  jurisdiction." 

It  would  seem  that  the  instant  case  is  within  the  second  class.    The 
plaintiff  alleges  that,  by  reason  of  the  fraudulent  and  wrongful  con- 
duct of  its  majority  stockholders  and  managing  officers,  the  corporate 
property  has  been  dissipated  and  its  business  prejudiced ;   that  rights 
of    action   have   accrued   to   the   corporation   against   such   officers. 
These  transactions  are  set  forth  in  the  bill  and  admitted  for  the  pur- 
poses of  this  discussion.    The  bill  further  charges  that  the  president, 
directors,  and  secretary  and  treasurer,  whose  duty  it  is  to  prosecute 
such  actions  as  may  be  necessary  to  protect  the  rights  of  the  corpora- 
tion, occupy  in  respect  to  such  transactions  antagonistic  relations  to 
the  corporation  and  its  rights.    It  so  happens  that  the  suit  to  redress 
the  wrongs  and  enforce  the  rights  of  the  corporation  must  be  brought 
against  those  whose  duty  it  is  to  bring  and  prosecute  them  to  judg- 
ment.   The  plaintiffs  brmg  the  corporation  and  one  of  the  managing 
officers  before  the  court,  and  seek  such  relief  as  it  may  be  in  its  power 
to  gjant.    They  challenge  the  power  of  the  court  to  grant  any  relief, 
and  demand  that,  in  the  face  of  the  alleg:ations  in  the  bill,  admitted 
to  be  true,  the  suit  be  dismissed  because  two  other  persons,  also  di- 
rectors, who  are  beyond  the  jurisdiction  of  the  court,  are  not  made 
parties,  and  that  if  made  parties,  by  reason  of  the  place  of  their  resi- 
dence, the  court  would  be  without  jurisdiction  to  proceed.     Conced- 
ing that,  without  their  presence,  or  the  presence  of  Geo.  L.  Adams, 
full  and  complete  relief  in  respect  to  one  of  the  transactions  of  which 
complaint  is  made,  cannot  be  granted,  we  do  not  perceive  any  valid 
reason  why,  with  the  corporation  before  the  court,  it  may  not  proceed 
to  investigate  the  truth  of  the  allegations  of  the  bill  for  the  purpose  of 
ascertaining  whether  any  relief  may  be  granted.     If  it  shall  appear 
that  the  corporation  has  sustained  injury  by  the  conduct  of  its  officers, 
why  may  not  a  receiver  be  appointed,  with  direction  to  institute  such 
suits  in  equity  or  actions  at  law  as  may  be  necessary  to  protect  the 
interests  and  enforce  the  rights  of  the  corporation?    For  that  purpose 
we  are  of  opinion  the  court  has  before  it  the  essential  necessary  par- 
ties.    The  decree  would  not  prejudice  the  right  of  the  nonresident 
persons,  in  such  actions,  to  deny  and  demand  proof  of  the  allegations 
against  them.    In  dismissing  the  bill  for  nonjoinder  of  these  parties 
there  was  error. 

[4]  Defendants  suggest  that,  conceding  the  attack  on  the  bill  is 
not  sustained,  the  court,  by  an  examination  of  the  answer,  will  learn 
that  full  and  complete  denials,  sustained  by  exhibits  attached,  are 
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made,  and  that  the  decree,  for  that  reason,  should  be  aflfirmed.  It  is 
held  that  the  motion  to  dismiss  for  nonjoinder  of  parties  must  be  dis- 
posed of  upon  the  allegations  of  the  bill,  without  the  aid  of  any  allega- 
tions in  the  answer.  Bogert  v.  Southern  Pac.  Co.  (D.  C.)  211  Fed. 
776.  By  equity  rule  29,  demurrers  and  pleas  are  abolished ;  defenses 
must  be  made  either  by  a  motion  to  dismiss  or  by  answer.  In  this 
case  defendants  answered,  and  depositions  by  defendants  were  taken. 
While  it  is  within  the  discretion  of  the  court  to  entertain  a  motion  to 
dismiss  for  want  of  equity  apparent  upon  the  face  of  the  bill,  at  any 
time  before  the  hearing,  the  rule  contemplates  that  it  be  made  before 
the  answer  is  filed : 

"If  the  defendant  move  to  dismiss  the  biU  or  any  part  thereof,  the  motLon 
may  be  set  down  for  hearing  by  either  party  upon  five  days*  notice,  and  if  it 
be  denied,  answer  shall  be  filed  within  five  days  thereafter,  or  a  decree  pro 
confesso  entered." 

The  defendant  may  not,  by  filing  his  answer,  move  to  dismiss  upon 
denials  of  the  allegations  of  the  bill,  or  by  new  matter  set  up  in  his 
answer.  The  motion  must  be  heard  and  decided  upon  the  allegations 
of  the  bill,  as  upon  demurrer.  The  rule  which  prevails  in  courts  of 
equity,  in  disposing  of  motions  to  dismiss  because  the  bill  does  not 
set  up  facts  sufficient  to  constitute  a  cause  of  action,  is  to  overrule  the 
motion,  and  let  the  case  go  to  hearing,  unless  it  is  f  oimded  upon  an 
absolutely  clear  proposition  that,  taking  the  allegations  to  be  true,  the 
bill  must  be  dismissed  at  the  hearing.  Rallston  Steel  Car  Co.  v.  Nat 
Dump  Car  Co.  (D.  C.)  222  Fed.  590. 

For  the  reasons  stated,  the  decree  dismissing  the  bill  must  be  re- 
versed, and  the  cause  proceed  to  hearing. 

Reversed. 
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ROGERS  v.  HINCKUffl. 

(Oircuit  Court  of  Appeals,  Fourth  Circuit    February  4,  1918.) 

No.  1574. 

L  Vendor  and  Pubchaseb  ^=»70 — Option  to  Pubchasb — Pbice — Construc- 
tion. 

A  contract  between  complainant  and  defendant,  after  its  reformation  by 
the  court  to  conform  to  the  actual  agreement  of  the  parties,  gave  com- 
plainant an  option  to  purchase  for  $35,000  certain  land  and  the  persooaJ 
property  thereon,  which  entitled  him  also  to  the  surrender  of  a  mortgage 
for  $5,000  on  liis  own  property  held  by  defendant;  The  contract  further 
provided  that,  in  case  defendant  received  a  bona  flde  offer  for  the  land 
acceptable  to  him  before  expiration  of  the  option,  complainant  might  pur- 
chase at  the  same  price.  Such  an  oCTer  was  received  of  $25,000  for  the 
land  and  personal  property,  but  having  no  reference  to  complalDonfs 
mortgage.  Complainant  tendered  such  amount  and  demanded  a  convey- 
ance of  the  land  and  the  surrender  of  the  mortgage,  and  on  defendant's 
refusal  brought  suit  for  specific  performance.  Held  that,  under  the  con- 
tract, his  tender  was  insufficient,  as  the  offer  received  by  defendant  was 
equivalent  to  one  of  $30,000  for  the  entire  property  covered  by  the  con- 
tract, including  the  mortgage. 

4s»Fof  other  cams  mo  lamt  topic  tt  KBT-NUMBBR  in  aU  Key-Numbtrod  Dlgetti  tt  InAnm 
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2.   Specifio  Prufobicarck  ^=5>126(1) — Persons  Entitu:d  to  Remedy. 

Complainant's  tender  having  been  more  than  sufficient  as  the  con- 
tract read  before  its  reformation,  and  as  defendant  also  prayed  for 
affirmative  relief,  complainant,  who  paid  a  valuable  consideration  for  the 
contract,  was  entitled  to  specific  performance  on  payment  of  the  sum 
found  due  by  the  court 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
Kastem  District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middle- 
ton  Smith,  Judge. 

Suit  in  equity  by  H.  K.  Rogers  against  E.  E.  Hinckle,  as  trustee. 
From  the  decree,  both  parties  appeal.    Affirmed. 

The  opinion  of  the  District  Judge  was  as  follows : 

The  complaint  in  this  case  appears  to  have  been  originally  filed  in  the  court 
of  <x)mmon  pleas  for  the  county  of  Florence  about  the  6th  of  January,  1917. 
Ttiereaf  ter,  on  the  ground  of  diversity  of  citizenship,  the  cause  was  duly  re- 
moved to  this  court.  The  defendant,  having  been  duly  served  with  process. 
bas  appeared  and  answered.  The  case,  being  at  Issue,  came  on  to  be  heard. 
Tlie  testimony  has  been  taken,  and  counsel  for  both  plalntlfF  and  defendant 
have  been  heard.  The  facts  of  the  case  appear  to  be  that  the  plaintifl?,  H.  K. 
Rogers,  was  heavily  Indebted  ui)on  certain  mortgages  to  J.  F.  Muldrow  and 
Mrs.  Emma  Lee  Muldrow.  He  seems  to  have  purchased  from  them,  or  one 
of  them,  three  tracts  of  land  in  Florence  county  (the  largest  tract  being  a  tract 
partly  in  Florence  and  partly  in  Darlington  county),  for  which  he  agreed  to 
pay  the  sum  of  $40,000.  He  seems  to  have  paid  no  cash,  but  paid  the  ^40,000 
by  three  bonds  secured  by  mortgages:  One  bond  dated  December  16,  1912,  con- 
ditioned for  the  payment  of  $20,000  to  J.  F.  Muldrow,  secured  by  a  mortgage 
of  585  acres,  partly  in  Florence  and  partly  in  Darlington  counties,  with 
certain  personal  property ;  one  bond  of  the  same  date  to  Emma  Iiee  Muldrow, 
conditioned  for  the  payment  of  $15,000,  secured  by  a  mortgage  upon  two  tracts 
of  land  in  Blorence  county,  one  tract  containing  173  acres  and  the  other  tract 
containing  10.36  acres.  These  two  bonds  together  made  $35,000,  and  the 
other  $5,000  he  paid  by  a  bond  of  the  same  date  for  $5,000  to  J.  F.  Muldrow 
secured  by  a  mortgage  on  143  acres  of  land  in  Darlington  county,  sometimes 
referred  to  as  the  home  place  of  H.  K.  Rogers.  It  will  be  seen,  therefore,  that 
the  property  purchased  by  H.  K.  Rogers  comprised  three  tracts  of  land,  of  585 
acres,  173  acres,  and  10.36  acres,  for  which,  with  the  personal  property  re- 
ferred to  in  the  mortgage,  he  agreed  to  give  the  price  of  $40,000,  and  which 
$40,000  was  paid  by  a  mortgage  of  $35,000  on  the  purchased  premises,  and  a 
mortgage  for  $5,000  on  a  separate  piece  of  property  in  the  county  of  Darling- 
ton, which  belonged  to  Rogers  personally,  and  which  he  did  not  purchase  from 
Muldrow.  For  convenience  hereafter  in  this  decree  this  last  property,  which 
belonged  to  Rogers  personally,  will  be  referred  to  as  the  Darlington  property, 
and  the  other  three  pieces  of  property,  which  were  purchased  from  J.  F. 
Muldrow  and  Emma  Lee  Muldrow,  will  be  referred  to  as  the  Florence  property, 
although  the  largest  of  the  three  pieces  is  also  partly  in  Darlington  county. 

These  mortgages  were  all  on  the  8th  day  of  January,  1913,  assigned  by  the 
Muldrows  to  one  John  Kuker.  Thereafter  a  concern  called  J.  F.  Muldrow 
Company  became  bankrupt,  and  in  pursuance  of  some  settlement  of  the  in- 
debtedness of  the  Muldrows,  either  directly  or  through  the  said  J.  F.  Mul- 
drow Company,  these  three  mortgages  given  by  H.  K.  Rogers  to  J.  F.  Muldrow 
and  Emma  Lee  Muldrow  were  assigned  to  the  defendant,  E.  E.  Hinckle,  as 
trustee  for  certain  creditors,  subject  to  the  prior  assignments  made  to  John 
Kuker.  B.  E.  Hinckle  thus  owning  as  trustee  all  the  three  mortgages,  nego- 
tiations were  had  between  himself  and  the  plaintiff,  H.  K.  Rogers,  to  put  the 
matter  in  a  shape  which  might  obviate  the  necessity  and  expense  of  a  fore- 
closure, and  after  the  negotiations  an  agreement  was  entered  into,  on  or  about 
the  7th  day  of  January,  1916,  to  the  efl!ect  that  H.  K.  Rogers  would  convey  to 

^s^For  otlier  cams  see  lame  topic  St  KBT-NUMBBR  la  aU  Key-Numbered  DicesU  tt  Indexes 
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E.  B.  Hinckle,  as  trustee,  the  three  tracts  of  land,  with  the  personal  property 
thereon,  so  as  to  vest  the  title  to  the  property  absolutely  In  E.  E3.  Hlnckle, 
subject  only  to  the  payment  of  the  prior  mortgages  assigned  to  John 
Kuker,  and  then  that  Hlnckle  would  agree  that  the  property  mlglit  be  re- 
purchased by  H.  K.  Rogers  for  the  sum  of  $35,000,  and  that,  if  Rogers 
paid  the  sum  of  ^,000,  which  was  $5,000  less  than  he  owed  on  liis  three 
mortgages,  he  would  receive  the  property  In  Florence  county  and  also 
have  his  outstanding  mortgage  on  the  property  in  Darlington  satisfied  an<i 
the  mortgage  returned  to  him ;  it  being  distinctly  understood  that  tlie  a^ee- 
ment  was  to  the  effect  that  he  was  to  get  a  concession  of  $5,000  on  bis  pur- 
chase price — that  is  to  say,  in  lieu  of  paying  $40,000,  he  was  to  pay  oniy 
$35,000,  and  thereupon  have  the  Florence  property  and  his  original  own  in- 
dividual proi)erty  in  Darlington  free  from  mortgage. 

In  pursuance  of  this  agreement  Rogers  on  the  7th  day  of  January,  1916,  ex- 
ecuted a  deed  of  conveyance  to  E.  E.  Hlnckle  of  the  three  tracts  of  land  in 
Florence  county,  purporting  to  be  for  the  sum  of  $35,000,  and  in  the  convey- 
ance declared  that  the  property  conveyed  was  subject  to  the  mortgages  given 
to  secure  an  Indebtedness  which  was  then  larger  in  amount  than  the  considera- 
tion stated,  to  wit,  $35,000,  which  mortgages  were  to  be  kept  open  as  muni- 
ments of  title.    On  the  same  day,  January  7,  1916,  Hlnckle,  as  trustee,  executed 
a  lease  to  Rogers  of  all  the  three  tracts  of  land  in  Florence  county,  with  the 
personal  property,  to  run  as  to  the  31st  of  December,  1918,  for  the  annual  rent 
of  $2,250,  to  be  paid  on  the  15th  of  October  in  each  year;   and  on  the  same 
day  Hlnckle  executed  an  agreement  in  writing  that  in  consideration  of  the 
conveyance  to  him  of  the  property  by  Rogers  and  of  the  lease  of  the  same 
from  him  by  Rogers  he  granted  to  Rogers  the  right  and  privilege  of  purchasing 
the  three  tracts  in  Florence  county  and  the  personal  property  leased  "at  such 
price  and  on  such  terms  as  shall  be  acceptable  to  me  and  offered  by  a  bona  fide 
purchaser  therefor  at  any  time  previous  to  the  1st  day  of  October,  191h;' 
or  "if  no  such  bona  fide  offer  shall  be  made  for  the  purchase  of  the  property 
during  the  period  mentioned,  then  at  and  for  the  sura  of  thirty-five  hundred 
dollars  ($3,500.00)."     The  agreement  further  stipulated  that  Hlnckle  would 
within  the  time  above  mentioned,  on  demand  of  Rogers,  convey  to  him  the 
three  described  tracts  free  of  incumbrances  upon  Rogers  complying  with 
the  terms  of  the  option  by  the  payment  of  the  stipulated  purchase  price.    No 
mention  is  made  In  this  agreement  or  option  as  written  of  the  tract  of  land 
in  Darlington  county  or  the  mortgage  for  $5,000  thereon.    Thereafter,  on  or 
about  the  15th  of  December,  1916,  one  D.  T.  McKeithan,  a  bona  fide  purchaser, 
made  an  offer  to  Hlnckle  to  buy  the  three  tracts  land  in  Florence  county  with 
the  personal  property  thereon  Included  in  the  lease,  for  the  sum  of  $25,000. 
Nothing  in  this  offer  covered  or  referred  to  the  mortgage  for  $5,000  on  the 
Darlington  property  held  by  Hlnckle  by  assignment  from  Kuker;  so  that  the 
effect  of  McKelthan's  offer  was  to  pay  Hlnckle  $25,000  for  the  Florence  tracts 
and  personal  property  and  leave  Hinckle  still  holding  the  $5,000  mortgage  on 
the  Darlington  property.    McKeithan  was  informed  by  Hinckle  that,  under 
the  latter's  agreement  with  Rogers,  Rogers  was  entitled  to  the  privilege  of 
first  making  the  purchase  at  the  price  offered.    On  the  submission  of  this  offer 
to  Rogers  he  purported  to  accept  and  then  required  that  on  the  payment  by 
him  of  $25,000  Hinckle  should  execute  to  him  a  conveyance  of  the  three 
tracts  of  land  in  Florence  county  free  of  all  incumbrances  and  at  the  same 
time  deliver  to  him  duly  satisfied  the  $5,000  mortgage  on  the  Darlington 
pr«)perty. 

This  Hinckle  declined  to  do,  and  thereupon  H.  K.  Rogers  instituted  these 
proceedings,  first,  to  have  the  option  or  agreement  of  7th  January,  1917,  re- 
formed and  corrected,  by  therein  distinctly  stating  that  upon  Rogers  com- 
plying with  the  terms  of  the  option  the  outstanding  mortgage  for  $5,000  on 
the  Darlington  property  should  also  be  delivered  to  him  by  Hinckle  duly  sat- 
isfied ;  and,  second,  for  a  specific  performance  of  the  option  so  reform^,  by 
requiring  Hinckle  on  the  payment  of  $25,000  to  convey  to  Rogers  the  three 
tracts  with  the  personal  property  in  Florence  county  free  from  all  Incoin- 
brances  and  also  to  deliver  to  him  fully  satisfied  his  mortgage  for  $5,000  on 
the  tract  in  Darlington  county. 
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Tbe  defendant  by  his  answer  denies  that  the  option  or  agreement  of  Jann- 
«^ry  T,  1917,  ever  covered  or  was  intended  to  cover  the  mortgage  for  $5,000  on 
tlie  I>a.rlington  property,  and  denies  that  defendant  ever  agreed  that,  if 
Rogers  complied  with  the  terms  of  that  option,  that  mortgage  would  be  paid 
and  delivered  up  to  him.  The  defendant  further,  by  way  of  a  counterclaim 
for  affirmative  relief,  sets  up  the  mortgage  for  $5^000  on  the  Darlington 
property  and  prays  a  foreclosure  and  sale  of  it. 

11  ]   The  first  question  to  be  determined  under  the  pleadings  is  as  to  whether 
or  not  the  option  or  agreement  of  the  7th  of  January,  1916,  should  be  reformed 
and  corrected.    After  hearing  all  the  testimony  the  court  is  satisfied  that  this 
option  or  agreement  as  written  failed  to  correctly  express  the  agreement  or 
understanding  of  the  parties  in  two  particulars:    First,  in  that  the  words 
tlilrty-flve  hundred  dollars  as  the  price  to  bo  paid  by  Rogers  was  evidently  a 
mistake  or  typographical  error  and  that  it  should  read  thirty-five  thousand 
dollars.    Next,  under  the  testimony  and  admissions  of  defendant  it  clearly  ap- 
pears that  the  understanding  and  agreement  of  the  parties  was  that  Rogers 
should  have  a  concession  of  $.5,000  on  the  price  of  $40,000  at  which  to  repur- 
oliase  the  property,  and  that  if  he  paid  the  $35,000,  or  if  he  paid  such  a  price 
as  sliould  be  acceptable  to  Hlnckle,  and  offered  by  a  bona  fide  purchaser  at  any 
time  previous  to  the  1st  day  of  October,  1918,  the  mortgage  for  $5,000  on  his 
I>arllngton  property  was  to  be  part  of  the  property  purchased  or  acquired 
by   the  payment  of  the  purchase  price;    otherwise,  he  could  not  have  been 
sure  of  obtaining  the  concession  of  $5,000. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  option  or  agree- 
ment herein  executed  by  E.  E.  Hlnckle,  trustee,  on  the  7th  day  of  January, 
1916  (according  to  the  instrument  put  in  evidence  in  this  case),  be  and  the 
same  is  hereby  reformed  and  corrected  as  follows:  First,  by  striking  out  the 
words  •*thirty-flve  hundred  dollars  ($3,500.00)'*  in  letters  and  figures  on  the 
line  next  above  the  last  line  of  the  first  page,  and  Inserting  in  lieu  thereof 
"thirty-five  thousand  ($35,000.00)  dollars'* ;  second,  by  inserting  between  the 
words  "deed*'  and  *'upon,"  in  the  third  line  of  the  second  page  the  following 
words:  "And  to  deliver  up  to  him  the  mortgage  for  $5,000  on  the  143  acres 
in  Darlington  county  duly  satisfied." 

[2 J  The  next  question  is:  Is  the  plaintiff  entitled  in  these  proceedings  to 
a  specific  performance  of  this  option  or  contract  as  reformed?  The  plaintiff's 
construction  of  the  contract  is  that,  the  offer  made  by  McKeithan  as  a  bona 
fide  purchaser  being  $25,000,  he,  the  plaintiff,  was  entitled,  on  payment  of  the 
same  amount,  to  have  a  conveyance  of  the  three  tracts  of  land  and  personal 
property  in  Florence  county  free  of  Incumbrances,  and  also  to  have  the  mort- 
gage for  $5,000  satisfied  upon  the  Darlington  property.  This  construction  and 
claim  of  the  plaintiff  is,  however,  in  effect  $5,000  less  than  the  offer  made 
by  McKeithan,  and,  if  allowed,  would  result  in  Rogers  obtaining,  not  only  the 
concession  of  $5,000  on  his  original  purchase  price  of  $40,000,  but  of  obtaining 
a  concession  of  $15,000  on  that  purchase  price,  for  he  would  thus  obtain  for 
$25,000  what  he  had  originally  agreed  to  pay  $40,000  for.  In  the  opinion  of  the 
court  Rogers  is  not  entitled  to  specific  performance  upon  any  such  construction 
of  the  contract  as  contended  by  him.  The  offer  purporting  to  be  accepted  by 
Rogers  is  not  the  offer  made  by  McKeithan.  The  offer  made  by  McKeithan 
was  $25,000  for  the  three  tracts  of  land  in  Florence  and  the  personal  property 
alone,  and  this  left  Hlnckle  free  to  hold  and  enforce  his  mortgage  for  $5,000 
on  the  Darlington  property,  and  therefore,  in  effect,  the  offer  of  McKeithan 
was  $30,000,  and  not  $25,000.  This  would  have  given  Rogers  a  concession  of 
$10,000,  or  $5,0(X>  more  than  he  was  entitled  to  by  his  own  understanding  of 
the  agreement.  Yet  Rogers*  attempt  is  to  obtain  a  concession  of  $15,000,  on 
the  ground  that  his  tender  of  the  $25,000,  being  the  amount  offered  by  Mc- 
Keithan for  a  part  of  the  property,  should,  under  the  wording  of  the  option, 
cover  the  whole  of  the  property  therein  mentioned,  and  entitle  Rogers,  not 
only  to  that  property  that  McKeithan  was  to  get,  but  to  the  $5,000  mortgage. 
This  the  court  finds  that  he  is  not  entitled  to ;  that  the  true  option  was  to  allow 
him  to  acquire  the  property,  including  his  $5,000  mortgage,  only  by  an  offer 
and  a  payment  equivalent  to  the  bona  fide  offer  received  by  Hlnckle.  This  he 
has  failed  to  comply  with. 
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The  plaintiff,  however,  submits  to  the  court  that,  if  the  court  reforms  the 
agreement,  he  should  be  allowed,  on  compliance  with  the  agreement  in  ac- 
cordance with  the  construction  of  the  contract  now  made  by  the  court,  to  re- 
quire specific  i)erformance  on  the  part  of  Hinckle;  that  is  to  say,  that  if 
Rogers  will  now  pay  the  sum  of  $25,000,  with  interest  from  tlie  date  of 
tender,  say  the  16th  day  of  December,  1916^  and  will  recognize  as  valid  and 
outstanding  the  mortgage  upon  his  property  in  Darlington,  and  leave  Hinckle 
free  to  foreclose  or  enforce  It,  he  should  have  spedtic  performance  of  the 
contract  The  defendant  Insists  that  Rogers  is  not  entitled  at  this  stage  to  any 
such  decree ;  that  he  is  not  entitled  to  a  specific  performance  until  be  should 
have  tendered  the  amount,  the  full  payment  under  the  option ;  and  that,  hav- 
ing been  notified  of  the  offer  made  by  McKeithan  and  having  failed  to  tender 
an  amount  equal  to  it,  he  has  lost  his  right  to  a  si)eclttc  performance.  The 
agreement  or  option  in  the  present  case  and  under  all  the  circumstances  is  not 
one  in  which  time  would  so  appear  to  be  of  the  essence  of  the  contract  as  to 
defeat  the  right  of  the  court  to  relieve  against  a  forfeiture  It  does  not  ap- 
pear that  the  rights  of  any  third  parties  have  intervened,  such  as  would  make 
it  inequitable  to  allow  Rogers  the  opportunity  now  to  comply  with  his  optica 
One  of  the  earliest  acts  of  the  CJourt  of  Chancery,  in  a  case  of  mortgage  by 
way  of  conditional  sale,  was  to  refuse  to  allow  the  forfeiture,  but  to  decree  a 
time  for  redemption,  under  wh^t  was  called  the  equity  of  redemption-  This 
present  option  is  not  dissimilar,  and  if  the  court  could  relieve  upon  the 
positive  terms  of  a  sale  under  which  the  title  became  absolute  in  the  mort- 
gagee upon  the  failure  of  the  mortgagors  to  perform,  it  can  certainly  relieve 
under  the  circumstances  of  the  present  agreement 

It  is  to  be  borne  in  mind  that  this  agreement  Is  not  a  mere  option,  but  an 
express  understanding  for  valuable  consideration,  and  that  Rogers  has  already 
executed  his  entire  part  of  it  He  was  under  no  obligation  to  execute  the 
conveyance  of  the  land  to  Hinckle,  thus  yielding  up  his  equity  of  redemption : 
yet  he  did  so.  He  conveyed  to  Hinckle  his  title  to  the  land,  which  would,  if 
he  had  retained,  have  insured  him  an  opportunity  to  exercise  his  equity  of 
redemption  under  any  proceedings  for  foreclosure.  He  also  accepted  a  lease 
of  the  property,  which  is  expressly  made  one  of  the  considerations  for  the 
option.  This  lease  seems  to  have  secured  under  the  name  of  rent  what  in 
effect  paid  the  Interest  on  the  price  of  $35,000.  And,  furthermore,  the  de- 
fendant himself  does  not  stand  on  the  option  as  written,  for  it  is  necessary  t^ 
reform  the  option  also  to  protect  the  defendant  Hinckle.  If  the  option  was  iii 
force  as  it  read  for  ^,500  only,  and  not  $35,000,  the  tender  made  by  Rogera 
would  have  been  ample  to  cover  all  his  obligations.  It  is  not  a  case  in  which 
counter  equities  should  be  overlooked.  Both  plaintiff  and  defendant  luive 
come  into  court,  setting  up  and  seeking  affirmative  equitable  relief.  The 
maxim.  **He  who  seeks  equity  must  do  equity,"  is  as  appropriate  to  the  con- 
duct of  the  defendant  as  that  of  the  complainant  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  535,  10  Sup.  Ct  604,  33  L.  Ed.  1021.  Rogers  has  already 
parted  with  all  the  consideration  he  was  to  give  for  the  option.  The  defendant 
having  received  it,  is  not  discharged  on  his  part  by  the  mere  signing  of  the 
option ;  he  must  perform  its  stipulations  as  required  by  its  terms  in  the  same 
conformity  to  equity  as  is  required  of  the  complainant 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  plaintiff,  H.  K. 
Rogers,  do,  within  30  days  from  the  date  of  this  decree,  pay  to  the  defendant 
B.  E.  Hinckle,  trustee,  the  sum  of  $25,000,  with  interest  thereon  at  the  rate 
of  7  per  cent  per  annum  from  the  16th  day  of  December,  1916,  together  with 
the  sum  of  $5,350,  with  interest  thereon  at  the  rate  of  7  per  cent  from  the 
8th  day  of  February,  1916,  together  with  the  sum  of  $250,  which  is  allowed 
by  this  court  as  a  reasonable  counsel,  fee  to  be  paid  imder  the  terms  of  the 
mortgage  for  the  recovery  of  the  said  sum  of  $5,350,  with  interest  in  these 
proceedings,  and  that  upon  the  payment  of  all  the  same  the  defendant  E.  E. 
Hinckle,  as  trustee,  do  execute  and  deliver  contemporaneously  with  snch 
payment  to  the  plaintiff,  H.  K.  Rogers,  a  deed  of  conveyance  in  good  and 
sufficient  form  of  all  the  three  tracts  of  land  in  Florence  and  Darlington  conn- 
ties  described  in  the  agreement  or  option  contract  of  the  7th  of  January,  1916, 
free  of  incumbrances,  with  all  the  other  property  that  day  leased  to  said  H.  K. 
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Sobers,  which  shall  be  on  hand  at  the  time  of  compliance  by  the  said  H.  K. 
Hosers  with  this  decree,  and  do  at  the  same  time  deliver  np  to  the  said  H. 
K.  Rogers  his  bond  and  mortgage  to  J.  F.  Mnldrow,  dated  the  16th  day  of 
I>eeeixil>er,  1912,  to  secnre  the  sum  of  $5,000,  on  the  tract  of  land  in  Darlington 
couxity  containing  143  acres,  duly  satisfied  In  form  to  have  such  satisfaction 
duly  recorded  on  the  record  of  the  said  mortgage. 

It  Is  further  ordered  and  decreed  that  on  the  failure  of  the  plaintiff  to  com- 
ply 'wrlth  this  decree  by  the  payment  of  the  sums  above  mentioned  within  the 
time  Umited  he  shall  be  debarred  of  any  further  right,  title,  or  privilege  in 
and.  to  the  lands  and  premises  described  in  the  option  or  agreement  dated 
January  7, 1916,  and  of  any  right,  title,  or  privilege  under  said  agreement,  and 
tliat  tlae  defendant  may  apply  to  this  court  for  an  order  of  foreclosure  and  sale 
of  tlie  143  acres  in  Darlington  county,  or  for  such  other  decree  to  enable  him 
to  foreclose  and  realize  thereon  as  may  be  meet  and  proper.    It  is  further 
ordered  that  the  cost  of  these  proceedings  to  the  date  of  this  decree,  includ- 
ing  the  entry  thereof,  shall  be  divided;    each  party  paying  his  own  costs 
^wliere  the  same  are  severable,  and  one-half  where  the  costs  are  incurred  in 
the  cause  generally. 

W.  F.  Stevenson,  of  Cheraw,  S.  C,  for  appellant  and  cross-appel- 
lee. 

Henry  E.  Davis,  of  Florence,  S.  C.  (Willcox  &  Willcox,  of  Florence, 
S.  C,  on  the  brief),  for  appellee  and  cross-appellant. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PER  CURIAM.  We  are  satisfied  with  the  disposition  of  this  case 
by  the  court  below,  and  find  no  occasion  to  add  anything  to  the  views 
expressed  in  the  opinion  of  the  learned  District  Judge. 

The  decree  is  accordingly  affirmed. 


(249  Fed.  553) 

REID  V.  SHAFFER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  6,  1918.) 

No.  2872. 

1.  Cancellation  of  Insteuments  ^=>58 — Incidental  Relief. 

Equity  having  jurisdiction  of  a  suit  to  cancel  a  contract  between  com- 
plainant and  defendant,  giving  defendant  a  percentage  of  the  profits 
which  were  expected  to  result  from  complainant's  acquisition  of  a  lease- 
hold, in  which  transaction  defendant  was  Interested,  on  the  ground  that 
defendant  concealed  a  profit  received  from  the  owner,  may,  for  the  pur- 
pose of  doing  complete  justice  between  the  parties,  decree  a  recovery  of 
the  sum  concealed  by  defendant. 

2.  Principal  and  Agent  ^=»48 — Dutz  of  Aqent. 

Absolute  faithfulness  and  loyalty  are  required  of  an  agent  In  whom 
confidence  is  placed,  and  personal  benefit  to  him  secretly  obtained  is 
incompatible  with  relation  to  agency. 
8.  Fraud    «=»11(2) — Miskepbbsentations — Opinion. 

Where  defendant,  when  he  interested  complainant  In  the  acquisition  of 
a  leasehold,  stated  that  it  could  be  obtained  for  $60,000,  but  when  the 
negotiations  were  actually  entered  into  the  owner  demanded  $65,000, 
defendant's  statements  concerning  the  $60,000  were  a  mere  expression  of 
opinion  only. 
4.  Pabtnebship  ^=5>5 — Relation — Intention. 

The  relation  of  the  parties  is  determined  by  their  Intention,  and  mere 
participation  in  profits  will  not  alone  establish  a  partnership. 

^s»For  other  cases  see  same  topic  &.  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Contracts  ^=5>147(3) — Cowbtbxjction. 

In  construing  a  contract,  the  intent  of  the  parties  Is  to  be  gatheied 
from  the  entire  contract  and  all  the  circumstances  of  the  case. 

6.  Joint  Adventubes  ^=:»4(1) — Good  FArrn — ^Dutt  or  Associates. 

Where  parties  engage  in  a  common  enterprise  by  way  of  Joint  a4i- 
venture,  each  has  the  right  to  demand  and  expect  from  his  associates 
good  faith  in  all  that  relates  to  their  common  interests. 

7.  Joint  Adventures  ^ss>l,  4(1)— What  are — Concealment  of  Proftts. 

Defendant  interested  complainant  in  the  acquisition  of  a  leasehold, 
stating  that  it  could  be  bought  for  $60,000.  The  owner,  who  was  selling 
the  lease,  to  buy  out  his  partners  in  the  dry  goods  business,  demanded 
$65,000.  Complainant,  after  an  independent  Investigation,  agreed  to 
pay  the  amount  demanded,  and  he  and  defendant  entered  into  a  contract 
providing  that  for  compensation  for  his  services  defendant  should 
receive  a  certain  percentage  of  the  expected  profits  of  the  transaction. 
When  the  transaction  was  closed  the  owner  was  able  to  buy  out  his 
associates  for  $60,000,  instead  of  $65,000,  as  he  expected,  and  on  def^oid- 
ant's  demand  the  owner  paid  him  the  extra  $5,000,  which  profit  defendant 
concealed.  Held,  that  the  parties,  regardless  of  the  form  of  the  con- 
tract, were  Joint  adventurers,  there  being  no  sharing  in  the  losses,  so  as 
to  make  them  partners,  and,  while  defendant  was  bound  to  exercise  good 
faith  towards  complainant  and  to  account  for  the  profits,  his  conceal- 
ment of  the  profit  under  the  circumstances,  as  it  was  unexpected,  should 
not  work  a  forfeiture  of  his  rights  In  the  whole  enterprise. 

8.  Joint  Adventures  ^=»5(1) — ^Actions  Between  Associates — Remedy. 

While  assumpsit  Is  the  proper  remedy  for  the  recovery  of  a  liquidated 
sum  withheld  by  one  Joint  adventurer  from  his  associates  in  the  trans- 
action, recourse  may  be  had  to  equity,  where  the  amount  is  unliquidated 
and  there  is  also  a  prayer  for  cancellation  of  the  written  contract  be- 
tween the  parties  relating  to  the  transaction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan;   Arthur  J.  Tuttle,  Judge. 

Suit  by  Charles  B.  Shaffer  against  George  F.  W.  Reid.  From  a 
decree  for  complainant,  defendant  appeals.  Reversed,  with  direc- 
tions. 

R.  M.  Brownson,  of  Detroit,  Mich.  (Alex.  J.  G.  Groesbeck,  of  De- 
troit, Mich.,  of  counsel),  for  appellant. 

Hal.  H.  Smith  and  Leo  M.  Butzel,  both  of  Detroit,  Mich.,  and  Hen- 
ry A.  Gardner,  of  Chicago,  111.,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

HOLLISTER,  District  Judge.  Burns-Hickey  Company,  a  corpo- 
ration engaged  at  Detroit  in  the  dry  goods  business.  Bums  and  Hick- 
ey  each  owning  half  of  the  common  stock,  and  Navin  and  Mullin  own- 
ing the  preferred  stock,  had  a  lease  from  the  Ferguson  estate  on  the 
premises  in  Detroit  in  which  it  carried  on  its  business,  running  for 
25  years  from  August  17,  1912,  at  $25,000  a  year.  Burns,  the  presi- 
dent, and  Hickey  disagreed  and  the  stockholders  authorized,  and 
caused  to  be  advertised,  a  sale  of  the  assets,  including  the  lease. 

Reid,  the  appellant,  for  many  years  connected  with  Bradstrecfs 
Mercantile  Agency  and  at  the  ttee  and  for  a  number  of  years  their 
representative  at  Detroit,  knew  Bums  and  of  his  business  troubles  and 
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of  the  intended  sale.  Bums  had  several  offers  for  the  lease,  one  at 
$75,000,  one  at  $80,000,  and  one  at  $100,000,  which  apparently  failed 
only  because  of  technical  objections  raised  by  the  prospective  pur- 
chaser's lawyer.  The  lease  was  of  great  value,  the  property  being  sit- 
uated in  that  part  of  Detroit  which  at  that  time  commanded  large 
rentals  constantly  and  rapidly  increasing  in  amount. 

Shaffer,  the  appellee,  was  a  capitalist  of  Chicago,  having  apparently 
much  ready  money,  with  whom  Reid  had  become  acquainted  through 
an  investment  of  Shaffer's  in  Detroit.  Bums  wished  to  get  rid  of 
the  other  stockholders  and  to  continue  the  business  himself.  He  had 
practically  no  money,  but  he  devised  a  plan  for  the  sale  of  the  lease, 
which  contemplated  a  payment  of  sufficient  cash  by  the  purchaser  to 
buy  out  the  other  stockholders,  and,  after  the  assignment  of  the  lease 
to  the  purchaser,  a  re-lease  from  him  for  the  balance  of  its  term. 
Hickey  offered  to  sell  for  $20,000.  The  sale  of  the  assets  was  pro- 
ceeding at  a  loss,  and  it  is  probable  Bums  at  first  thought  that  each  of 
the  interests  of  Navin  and  MuUin  could  be  had  at  the  same  figure,  for 
Navin  told  Bums  he  would  take  what  the  others  did.  Bums  did  not 
then  know  what  Mullin  would  take. 

Reid  at  first  determined  to  buy  the  lease  himself.  Not  having  the 
ready  money,  he  tried  to  borrow  it  and  tried  to  interest  others.  Fail- 
ing, he  thought  of  Shaffer,  and  got  in  touch  with  him  through  Shaf- 
fer's brother,  Harry,  who  was  connected  with  Shaffer's  Detroit  busi- 
ness. Shaffer  and  his  attorney,  Gardner,  came  from  Chicago  to  De- 
troit, and  on  March  12,  1913,  paid  $65,000  to  Burns.  Shaffer  took  an 
assignment  of  the  Bums-Hickey  lease  and  executed  on  that  day  a 
new  lease  to  Bums-Hickey  Company  and  Burns  of  the  same  premises 
at  a  rental  of  $35,000  a  year  for  the  first  12  years  and  for  the  remain- 
ing 12  years,  5  months  and  16  days  of  the  lease  $40,000  a  year.  On 
the  same  day,  Shaffer  and  Reid  entered  into  a  contract  wherein  it  was 
recited : 

"Whereas,  George  F.  W.  Reid,  acting  for  the  said  Cbarles  B.  Shaflfer,  has 
carried  on  all  the  negotiations  looking  to  the  purchase  of  the  lease  of  said 
property,  and  the  re-leasing  of  the  same;  and  whereas,  the  parties  hereto 
are  desirous  of  settling  the  compensation  to  be  paid  by  the  said  Charles  B. 
Shaffer  to  the  said  George  F.  W.  Reid  for  his  services  and  arranging  for  the 
payment  of  the  same" 

— ^and  in  consideration  of  these  witnessed,  among  other  things,  that 
Reid  was  to  have  $2,000  per  year  net  after  Shaffer  had  received  from 
rentals  $65,000,  with  6  per  cent,  interest,  and  agreed  "to  accept  said 
payment  as  hereinbefore  stipulated   in   full   payment   for  his  com- 
missions and  services  rendered  to"  Shaffer.    It  was  provided  further 
that,  in  case  the  premises  should  be  vacated,  Reid  should  be  given  "the 
first  opportunity  of  negotiating  a  lease  of  said  premises  for  thirty- 
five  thousand  ($35,000)  dollars  or  better";   that  in  case  the  premises 
should  be  leased  for  less  than  $35,000  then  his  payment  under  the 
contract  should  be  prorated,  and  in  default  by  Burns-Hickey  Com  • 
.   pany  in  payment  of  rent  the  $2,000  would  be  suspended  until  the 
premises  were  leased  to  other  parties. 
On  the  same  day  Bums  paid  his  associates  $20,000  each,  totaling 
161 0.C.A.--31 
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$60,000,  and  on  the  next  day,  March  13,  he  gave  two  checks  to  Reid, 
each  for  $2,500,  one  dated  March  13  and  the  other  March  17.  The 
payee  was  not  named.  Reid  put  in  his  own  name,  indorsed  the  checks, 
and  drew  the  money  in  cash  from  the  bank  on  which  they  were  drawn. 
He  had  an  account  at  that  bank.  In  a  later  transaction,  Shaffer  found 
out  that  Reid  had  received  these  checks.  Thereupon  he  brought  this 
suit  Against  Reid  to  recover  $5,000  and  for  a  cancellation  of  his  con- 
tract with  Reid,  on  the  alleged  ground  that  Reid  was  his  confidential 
agent  in  the  transaction,  upon  whom,  and  upon  whose  representation 
that  the  cash  required  was  no  less  than  $65,000,  he  relied — spraying 
that  Reid  account  to  him  for  the  $5,000,  that  the  contract  be  canceled, 
and  Reid  enjoined  from  prosecuting  any  suit  on  it. 

The  trial  court  found  the  action  to  have  been  properly  brought  in 
equity,  that  Reid  deceived  Shaffer  as  to  the  amount  of  cash  necessary 
for  the  deal,  had  acted  in  the  dual  capacity  of  confidential  agent  for 
both  Shaffer  and  Bums  in  the  same  transaction,  and,  while  so  acting, 
improperly  received  compensation  from  each  for  his  services.  The 
prayer  was  granted.  All  of  the  errors  assigned  either  cover  these  two 
findings,  or  attack  the  findings  and  final  decree  on  the  ground  that 
they  are  contrary  to  the  evidence  and  without  sufficient  evidence  to 
support  them. 

[1]  We  think  the  equity  jurisdiction  of  the  court  was  properly  in- 
voked. The  action  was  to  cancel  a  written  contract  continuing  in  na- 
ture, which,  by  its  terms,  gave  Reid  certain  control  in  obtaining  new 
tenants  in  the  event  the  property  became  vacant.  Shaffer  was  not 
required  to  await  Reid's  pleasure  in  bringing  a  suit,  and  his  remedy 
was  fuller,  more  complete,  and  more  adequate  by  an  action  in  equity 
to  cancel  the  contract,  and,  thus  obtaining  jurisdiction,  to  obtain,  if 
justly  he  should  have  it,  a  decree  in  one  suit  canceling  the  contract, 
and  incidentally,  in  doing  complete  justice  between  the  parties,  to  ob- 
tain a  recovery  of  the  money.  Simpkins'  Federal  Equity  Suit  (2d 
Ed.)  pp.  22,  23,  24;  Bank  of  Kentucky  v.  Stone  (C.  C.)  88  Fed.  383, 
391;  Schmidt  v.  West  (C.  C.)  104  Fed.  272,  274;  Mutual  Life  Ins. 
Co.  V.  Pearson  (C.  C.)  114  Fed.  395,  397;  2  Story's  Eq.  Jur.  (13th  Ed.) 
art.  700  >  Boyce  v.  Grundy,  3  Pet.  *210.  *215,  7  L.  Ed.  655;  Sullivan 
V.  Railroad  (:o.,  94  U.  S.  806,  811,  24  L.  Ed.  324. 

[2]  On  the  facts  so  stated,  and  in  view  of  the  rule  of  agency  that 
when  one  authorizes  another  to  act  for  him  and  in  his  stead,  relying 
upon  him  and  on  his  judgment  and  discretion,  absolute  faithfulness  and 
loyalty  are  required  of  him  in  whom  the  confidence  is  placed,  and 
personal  benefit  to  him  secretly  obtained  is  incompatible  with  the 
relation  between  the  parties  (Mechem  on  Agency  [5th  Ed.]  §,§  178, 
1588,  1589,  1590),  no  attack  on  the  decree  could  successfully  be  made. 
But  the  facts  stated  are  but  the  skeleton  of  the  case,  the  complete 
structure  of  which  only  appears  when  all  the  facts,  circumstances, 
and  necessary  inferences  are  disclosed. 

[3-7]  On  Reid's  initiative,  through  Harry  Shaffer,  he  and  Shaffer 
met  and  discussed  the  purchase  of  the  lease.  In  that  conversation 
there  is  no  doubt  that  Reid,  in  speaking  of  the  amount  of  cash  involv- 
ed, said  something  about  $60,(X)0,  and  indicated  his  plan  that  he  and 
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Shaffer  should  share  the  profits  equally.  Shortly  thereafter  Reid,  on 
March  4,  1913,  wrote  a  letter  to  Shaffer  at  Chicago,  in  which  he  set 
forth  the  advantages  of  Bums'  lease,  and  Burns'  intention  to  buy  out 
the  interests  of  the  other  stockholders  from  the  money  received  for 
the  lease.    The  letter  proceeds: 

•*The  net  cost  of  the  lease  to  you  Is  $66,000,  and  he  wlU  in  turn  pay  you 
^32,500  per  annum  for  the  first  ten  years,  plus  5  per  cent,  and  for  the  next 
fifteen  years  he  will  pay  you  an  annual  rental  of  $35,000,  and  wUl  in  turn 
assign  to  you  the  subleases  as  they  are  made  and  this  will  be  net  to  you.  The 
'way  I  figure  is  this;  That  it  will  take  between  eight  and  nine  years  to  pay 
you  back  the  entire  $65,000,  together  with  interest  at  5  per  cent;  after  that 
time  the  excess  over  the  $25,000  wiU  be  divided  equally." 

He  said  men  of  ability  who  knew  the  conditions  in  Detroit  were  all 
of  opinion — 

**tliat  this  is  a  very  excellent  proposition  so  ftir  as  we  are  concerned  and  can- 
not see  any  chance  whatever  for  any  loss.  •  •  •  I  am  convinced  that  this 
l£  a  good  proposition,  and  I  only  wish  I,  personally,  were  in  possession  of 
this  amount  of  money,  as  I  would  be  very  glad  to  invest  my  own  funds  in 
same  if  I  had  it  •  •  •  You  can  depend  upon  me  to  protect  your  interests 
at  all  times,  and  will  say  that  this  is  right  in  my  line,  for  the  reason  that  I 
own  a  number  of  pieces  of  real  estate  in  Detroit  and  have  made  a  very 
close  study  of  the  conditions  here,  and  In  this  proposition  I  know  that  I 
am  right,  and  that  there  is  no  chance  whatever  for  you  to  lose,  but,  on  the 
contrary,  will  make  a  large  sum  of  money." 

Shaffer's  Chicago  lawyer,  Gardner,  after  reading  the  letter,  was 
requested  by  Shaffer  to  ^o  to  Detroit  and  determine  whether  the  prop- 
osition was  a  good  one  m  his  opinion.  Gardner  came  to  Detroit  and 
met  a  number  of  important  persons  acquainted  with  real  estate  val- 
ues. He  talked  with  Reid,  who  took  him  to  see  Bums.  Gardner 
testified : 

'*Bums  said  it  was  a  very  good  deal;  that  he  had  an  offer  at  that  time 
of  $75,000  cash  for  his  leasehold,  but  that  he  was  anxious  to  go  on  with  the 
business,  and  he  would  rather  seU  his  leasehold  for  $65,000  and  get  a  lease 
back    than  seU  it  for  $75,000." 

Gardnei'  reported  to  Shaffer  favorably.  After  hearing  Gardner's 
report,  Shaffer,  seeing  the  opportunity  for  greater  profit,  wrote  Reid 
(March  7)  that  his  attorney  had  submitted  his  report  and  that  after 
thinking  the  matter  over  he  determined  to  make  the  following  offer — 

*•  which  you  may  sutMnit  to  Bums:  I  will  pay  $65,000  cash  for  an  assignment 
by  the  present  lessees  of  the  lease  from  the  Ferguson  estate.  I  will  then 
execute  a  sublease  to  Bums  on  the  following  terms:  $35,000  per  year  for  12J^ 
years,  and  $40,000  per  year  for  the  balance  of  the  term.  •  •  •  If  this 
proposition  is  satisfactory,  send  me  a  copy  of  the  original  lease  at  once.  My 
attorney  wlU  prepare  a  lease  from  me  to  Bums  and  wUl  submit  it  to  him  for 
approval.  •  •  •  Of  course,  there  may  be  certain  minor  details  to  con- 
sider;  but  we  can  settle  them  when  the  papers  are  prepared," 

It  thus  appears  that  Reid's  proposition  to  Shaffer  was  not  accepted, 
and  Shaffer's  counter  proposition  not  only  contained  a  material  in- 
crease in  the  rental  ($50,000)  but  left  the  way  open  for  him  to  obtain, 
as  he  did  obtain  when  the  transaction  was  carried  through,  6  per  cent. 
on  his  $65,000  before  anything  was  paid  to  Reid,  instead  of  5  per  cent. 
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Burns  objected  to  the  increased  rental.    Reid  wrote  to  Shaffer  March 
10,  1913: 

"When  I  proposed  the  increase  In  rental  to  Mr.  Bums^  he  at  first  felt  that 
we  were  pressing  him  pretty  hard,  but  after  explaining  it  to  him,  and  talk- 
ing the  matter  over  with  liim,  I  proved  to  liim  that  the  proposition  was  a 
fair  one,  inasmuch  as,  at  the  end  of  12  years,  he  would  share  in  the  benefita 
of  the  increased  value  of  the  property  and  could  well  afford  to  pay  that  rental. 
He  finally  consented.  It  is  my  judgment,  however,  that  after  a  conference 
between  all  of  us  on  Wednesday  that  every  detail  can  be  arranged  satisfac- 
torily to  all  concerned." 

Burns  accepted,  but  not  until  after  his  friend  Clark  of  tfie  First 
National  Bank  advised  him  to  do  so.  Shaflfer's  proposition  of  $65,000 
in  cash  and  larger  rentals  was  made  with  absolutely  no  reliance  upon 
Reid,  or  anything  he  had  said.  Even  if  it  were  true  that  Reid  had 
at  first  said  positively  that  the  cash  involved  was  $60,000,  that  repre- 
sentation was  not  the  inducing  cause  of  Shaffer's  entering  into  the 
transaction.  However,  after  full  independent  investigation,  Shaffer 
fixed  the  figure  at  $65,000  himself,  as  the  cash  he  was  willing  to  pay. 
In  fact,  Reid  did  not  know,  and  could  not  have  known,  that  MuUin 
would  take  $20,000  for  his  stock.  Bums  did  not  know,  nor  could  he 
have  known,  that  fact,  for  Mullin  was  demanding  $25,000,  and  was 
not  willing  to  take  less  until  the  very  day  the  transaction  was  closed. 
Bums  then  brought  him  to  terms  by  telling  him  that,  imless  he  took 
$20,000,  the  whole  deal  would  fall  through. 

The  record  does  not  disclose  when,  if  at  all,  Reid  learned  of  Mul- 
Hn's  demand.  Notwithstanding  Shaffer's  testimony  as  to  the  positive 
quality  of  Reid's  statement  (denied  by  Reid),  Harry  Shaffer's  testi- 
mony, on  cross-examination,  that  Reid  said  he  "thought"  the  stock- 
holders would  sell  for  $60,000,  must  be  taken  as  tme,  because,  if  for 
no  other  reason,  it  alone  comports  with  reason  and  probability.  That 
Shaffer  honestly  thought  the  original  figure  was  $60,000  is  shown  by 
his  letter  of  March  5  to  his  brother,  Harry,  the  day  after  receiving 
Reid's  letter.    He  says,  among  other  things : 

"It  shows  that  I  am  obligating  myself,  not  only  to  pay  the  $65,000,  bat, 
in  addition,  $25,000  a  year  for  25  years,  which  changes  this  thing  very  ma- 
terially. As  I  understood  it  from  the  conversation  in  Mr.  Reid's  office,  when 
I  put  up  this  $60,000  then,  but  $65,000  now,  that  was  the  extent  of  my 
liabilities.  •  •  •  However,  rather  than  to  disappoint  you  and  Mr.  Reid, 
if,  on  examination  by  my  lawyer,  he  finds  it  a  fairly  safe  investment,  I  will 
put  up  the  money  on  this  condition:  After  I  get  my  money  back,  which  wiU 
take  about  8%  years,  there  will  be  an  income  of  $10,000  a  year.  I  will  take 
$6,000  of  this,  and  you  and  Mr.  Reid  split  the  other  $4,000.  You  dug  up  the 
dough;  consequently  you  are  entitled  to  half  of  the  commission  with  Mr. 
Reid.  That  would  be  my  way  of  looking  at  it,  and  I  think  Mr.  Reid  will  be 
perfectly  agreeable  that  you  should  have  it" 

Whatever  was  said  about  the  $60,000  was  nothing  more,  and  could 
have  been  nothing  more,  than  a  tentative  suggestion  of  the  probable 
amount  of  cash  the  transaction  would  require.  It  was  the  expression 
of  an  opinion  only.  Southern  Development  Co.  v.  Silva,  125  U.  S. 
247,  256,  8  Sup.  Ct.  881,  31  L.  Ed.  678.  Reid  took  Bums'  proposition 
of  $65,000  and  certain  rentals  to  Shaifer.  Burns  made  the  price,  not 
Reid.    Shaffer  was  in  Chicago;  Bums  in  Detroit.    Shaffer  sent  back 


Digitized  by  VjOOQIC 


REID  y.  8HAFFBB  485 

a  counter  proposition  for  submission  to  Bums.  The  terms  were  made 
by  Shaffer,  not  Reid.  Reid  gave  his  opinion  to  Shaffer  on  the  value 
of  Burns'  offer;  but  it  was  not  that  which  influenced  Shaffer.  He 
relied  on  Gardner.  Reid  tried  to  bring  Burns  up  to  Shaffer's  offer, 
but  Bums  did  not  rely  on  him  in  accepting  it.  He  relied  on  Clark. 
We  are  imable  to  see  how,  under  these  circumstances,  he  Was  the 
confidential  agent  of  either  Shaffer  or  Bums,  on  whose  judgment  and 
discretion  they  or  either  of  them  relied. 

But  it  is  said  by  Shaffer  that  Reid  told  him  $65,000  was  the  least 
Bums  "could  buy  his  partners  out  for."  Just  when  and  where  that 
was  said,  if  it  was  said,  does  not  clearly  appear.  But,  assuming  that 
Reid  said  so  and  that  it  is  material,  the  facts  show  the  statement  to 
be  substantially  true.  Bums  testified  positively  and  repeatedly  that 
he  never  offered  the  lease  to  Reid,  or  anybody  else,  at  less  than  $65,- 
000.  Why  Bums  put  this  figure  at  $65,000  is  easy  to  understand. 
Hickey  would  sell  for  $20,000;  Navin  had  said  he  would  take  what 
the  others  took;  but  Mullin  was  insisting  on  $25,000.  This  makes 
$65,000.  In  one  aspect,  if  Navin  would  require  what  Mullin  was 
willing  to  take,  $70,000  would  be  needed.  It  may  be  that  Bums'  ne- 
cessities were  such,  including  his  desire  to  get  rid  of  the  other  stock- 
holders and  run  the  business  himself,  that,  as  he  says,  he  might  have 
taken  less  than  $65,000.  He  could  not  say.  That  he  might  have  done 
so  is  mere  speculation.  This  we  r^ard  as  unimportant,  for  the 
price  he  fixed  was  his  own,  never  deviated  from,  and  was  a  figure 
prudence  and  apparent  necessity  required.  Shaffer  knew  what  the 
money  was  needed  for,  and  neither  Burns  nor  Reid  knew,  nor  could 
have  known,  but  that  the  amount  necessary  was  at  least  $65,000. 

We  are  unable  to  see  anything  in  the  relation  between  Reid  and 
Shaffer,  under  the  circumstances  disclosed,  which  imposed  a  duty  on 
Reid  to  Shaffer  to  try  to  get  Bums  to  throw  off  a  part  of  the  cash 
the  stockholders  were  demanding.  If  it  is  suggested  that  Reid  is  es- 
topped to  deny  an  agency  by  the  offer  in  his  letter  to  look  after  Shaf- 
fer's interest  and  by  the  language  of  the  contract,  it  may  be  said  that 
the  offer  was  declined  by  Shaffer,  and  in  any  event  was  made  after 
the  cash  price  was  fixed,  and  really  had  to  do  with  matters  subsequent 
to  the  purchase.  What  relation,  m  legal  contemplation,  is  established 
in  the  infinite  variety  of  men's  dealings  with  each  other,  is  sometimes 
a  matter  of  exceedingly  careful  discrimination.  Reid's  lawyer,  Mc- 
Kay, with  whom  Reid  and  Gardner  consulted  briefly,  dictated  the  con- 
tract in  their  presence ;  but  it  is  not  probable  that  the  use  of  the  words 
"negotiations"  and  "commission"  and  "compensation"  were  intended, 
through  any  technical  meaning  they  bear,  to  give  a  character  to  the 
contract  different  from  the  relation  the  testimony  and  the  contract 
show  the  parties  bore  to  each  other. 

The  relation  Reid  sustained  to  Shaffer  was  quite  different  from 
agency  within  the  meaning  of  the  rule.  From  the  beginning  Reid  in- 
sistentlv  and  repeatedly  demanded  of  Shaifer  one-half  of  the  profits 
after  Shaffer  got  his  money  back  and  interest.  The  profits  were  all 
rentals  over  the  $25,000  a  year  Shaffer  must  pay  as  assignee  of  the 
original  lease.    Shaffer  and  Harry  understood  Reid's  claim  perfectly. 
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Harry,  who  had  introduced  Reid  to  his  brother,  and  who  was  ac- 
customed to  receive  25  per  cent,  of  the  profits  of  deals  in  which  he 
introduced  his  brother  as  the  financial  man,  was  demanding  one-half 
of  Reid's  share  of  the  profits.  The  matter  was  never  settled  until 
the  day  the  transaction  was  closed^  and  afterwards,  as  nearly  as  may 
be  gathered  from  the  record,  Shaffer  held  the  whip  hand  and  required 
Reid  to  agree  to  Harry's  participation  with  Reid  in  equal  shares. 
Reid  was  compelled  to  come  to  Shaffer's  terms.  These  were  based  on 
rentals  fixed  by  Bums  in  the  original  proposition  brought  to  Shaffer. 
Those  terms  showed  a  profit,  figuring  not  too  exactly,  of  about  $10,000 
a  year.  Even  this  Shaffer  was  not  willing,  as  the  contract  shows,  to 
divide  on  the  percentage  of  50  per  cent,  to  himself  and  25  per  cent. 
each  to  Reid  and  Harry.  But  the  division  he  was  willing  to  make, 
and  did  make,  was  20  per  cent,  for  each  of  the  others.  The  $2,000  to 
Reid  in  the  contract  is  that  20  per  cent. 

It  will  be  noticed,  however,  ttiat  at  the  increased  rentals  required 
by  Shaffer,  and  obtained  by  him,  the  annual  profit  would  be  something 
between  $12,000  and  $13,000,  resulting  in  Shaffer's  obtaining  consid- 
erably over  60  per  cent,  and  Reid  and  Harry  considerably  less  than 
20  per  cent.  But  the  circumstances  and  the  contract  itself  show  that 
the  basis  on  which  Shaffer  and  Reid  were  dealing  was  a  division  of  the 
profits.  It  is  true  Reid's  share  was  a  fixed  sum,  but  it  was  neverthe- 
less a  share  in  the  profits,  because  he  had  not  dealt  with  Shaffer  on 
any  other  basis  during  the  whole  transaction,  and  the  contract  itself 
shows  that  if  the  rate  of  rental  were  reduced  to  less  than  $35,000 
Reid  must  suffer  proportional  abatement,  and  if  Shaffer's  lessee  de- 
faulted in  the  rent  Reid  would  get  nothing. 

Reid  was  not  Shaffer's  agent,  nor  was  he  his  partner.  The  rela- 
tion of  the  parties  to  each  other  is  determined  by  their  intention. 
Berthold  v.  Goldsmith,  24  How.  536,  542,  16  L.  Ed.  762;  Beecher 
V.  Bush,  45  Mich.  188,  204,  7  N.  W.  785,  40  Am.  Rep.  465.  It  was 
said  by  Mr.  Justice  Harlan  in  London  Assurance  Co.  v.  Drennen, 
116  U.  S.  461,  472,  6  Sup.  Ct.  442,  444  (29  L.  Ed.  688): 

"Mere  participation  in  profits  would  give  no  such  Interest  contrary  to  the 
real  intention  of  the  parties.  Persons  cannot  be  made  to  assume  the  re- 
lation of  partners,  as  between  themselves,  when  their  purpose  is  that  no  [such] 
partnership  shall  exist  There  is  no  reason  why  they  may  not  «iter  into  an 
agreement  whereby  one  of  them  shall  participate  in  the  profits  arising  from 
the  management  of  particular  property  without  his  becoming  a  partner  with 
the  others,  or  without  his  acquiring  an  interest  in  the  property  Its^,  so  as  to 
effect  a  change  of  title." 

"The  real  test  of  partnership,"  says  Judge  Ward,  **ls  whether  the  parties 
are  jointly  interested  as  principals  and  may  bind  each  other  by  their  acts  or 
engagements  within  the  scope  of  the  enterprise."  Keith  v.  Kellermann  (C,  C.) 
169  Fed.  196,  199. 

It  is  immaterial  that  the  words  "commission,"  "compensation,"  "ne- 
gotiations,** etc.,  are  used,  for  the  intention  of  the  parties  is  to  be 
gathered  from  the  entire  contract  and  all  the  circumstances  of  the 
case.  It  was  said  by  Judge  Cooley  in  Beecher  v.  Bush,  45  Mich.  188, 
194,  7  N.  W.  785,  40  Am.  Rep.  465,  citing  Chancellor  Kent  in  Post  v. 
Kimberly,  9  Johns.  (N.  Y.)  470,  504: 
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"The  law  must  dedare  what  Is  the  legal  import  of  their  agreem^ts,  and 
xiames  go  for  nothing  when  the  substance  of  the  arrangement  shows  them  to 
tie  inapplicable." 

The  circumstances  will  not  stand  the  tests  which  determine  agency 
or  the  partnership  relation,  and  yet  Reid's  relation  to  Shaffer  required 
good  faith.  Reid  may  be  described  as  a  "quasi  partner,"  responsible 
to  Shaffer  for  losses  sustained  by  misconduct  or  misapplication  of  the 
funds,  who  owes  with  respect  thereto  the  same  duties  and  obliga- 
tions as  would  exist  if  the  parties  had  been  partners  in  fact  and  law. 
Marston  v.  Gould,  69  N.  Y.  220,  225.  The  enterprise  was  a  joint 
adventure.  The  subject  is  dealt  with  at  some  length  in  Jackson  v. 
Hooper,  76  N.  J.  Eq.  185,  197,  74  Atl.  130  (27  L.  R.  A.  [N.  S.]  658), 
wherein  the  headnote  aptly  states  the  opinion  of  the  court : 

"A  *joint  adventure*  may  exist  where  persons  embark  in  an  undertaking 
without  entering  on  the  prosecution  of  the  business  as  partners  strictly,  but? 
engage  in  a  common  enterprise  for  their  mutual  benefit;  they  each  have  the 
right  to  demand  and  expect  from  their  associates  good  faith  in  all  that  re- 
lates to  their  common  interests." 

Shaffer  claims  the  $5,000  as  his  own,  since  it  was  a  part  of  his 
$65,000;  but  it  was  not  his.  The  money  belonged  to  Bums,  who 
made  it  when  he  forced  Navin  to  abate  his  price  in  that  amount,  and 
we  see  no  reason,  as  between  them,  why  Bums  should  not  have  given 
it  to  Reid  if  he  wished  to  do  so.  But,  as  between  Reid  and  Shaffer, 
good  faith  required  that  Reid  should  inform  Shaffer  of  the  receipt 
of  the  money.  The  understanding  for  a  division  of  profits  neces- 
sarily meant  all  profits.  The  division  on  the  basis  of  profits  required 
that  both  parties  should  know  what  all  the 'profits  were. 

It  would  not  be  useful  to  discuss  at  length  the  respective  theories 
of  Bums  and  Reid  upon  which  the  pajrment  was  made.  Some  of  their 
explanations  have  elements  of  plausibility,  and  some  are  altogether 
futile ;  but  it  is  quite  clear  that,  for  some  reason,  Reid  did  not  wish 
it  known  he  had  received  the  money.  On  our  theory  of  the  case  the 
reason  was  that  Reid  appreciated  his  relation  to.  Shaffer,  and  was 
willing  to,  and  did,  secretly  appropriate  an  unexpected  profit  which 
belonged  to  both  parties.  Equity  requires  that  Reid  account  to  Shaf- 
fer for  that  money.  On  such  accounting,  a  part  of  it  would  belong 
to  Reid ;  but  just  what  part,  under  the  terms  of  the  contract,  it  would 
be  impossible  now  to  determine.  The  money  should  be  paid  to  Shaf- 
fer. Such  payment  will  accelerate  the  time  when  Reid's  receipts  are 
to  begin,  and  thereby  lengthen  the  time  during  which  he  will  partic- 
ipate; but  that  participation  will  include  the  $5,000  in  the  ratio 
that  $2,000  a  year  bears  to  the  total  profit  of  that  year. 

Since  what  Reid  was  to  get  was  not  "commissions,"  as  upon  an 
agency,  or  "compensation"  for  services  rendered,  whatever  the  con- 
tract says,  and  the  transaction  was  a  joint  adventure  on  the  basis  of 
profits,  we  know  no  rule  which  would  require  a  forfeiture  by  Reid 
of  all  the  fruits  of  the  joint  enterprise.  As  it  was  not  contemplated 
that  any  part  of  the  profits  should  be  paid  to  Reid  until  a  time  still 
far  in  the  future,  we  think  the  just  disposition  of  the  case  requires 
the  present  payment  to  Shaffer  of  the  $5,000  and  interest,  but  that  the 


Digitized  by  VjOOQIC 


488  161  C.  G.  A.  REPOBT8 

contract  should  remain  in  full  force.     Under  all  the  circumstances, 
neither  party  can  justly  complain  of  this  conclusion. 

[8]  We  are  aware  that  in  some  cases  of  joint  adventure  assump- 
sit has  been  regarded  as  the  proper  remedy  for  the  recovery  of  a  liq- 
uidated sum  withheld  from  the  other  by  a  joint  adventurer.  Gal- 
breath  V.  Moore,  2  Watts  (Pa.)  86;  Hurley  v.  Walton,  63  111.  260. 
Yet  the  impossibility  of  fixing  an  exact  sum  which  could  be  recov- 
ered at  law,  together  with  the  prayer  for  a  cancellation  of  the  con- 
tract, and  the  other  circumstances  hereinbefore  stated,  leave  no  doubt 
of  the  jurisdiction  of  the  court  in  equity,  notwithstanding  the  miscon- 
ception of  the  parties  of  their  relative  rights,  as  shown  in  the  bill  and 
answer.  The  bill  specifically  prays  "for  such  other  and  further  relief 
as  the  equities  of  the  case  may  require."  A  just  balancing  of  the 
equities  requires  the  present  payment  of  the  $5,000  and  interest  to 
ShaflFer,  and  the  retention  by  Reid  of  his  share  of  all  the  profits,  as 
hereinbefore  set  forth. 

It  follows,  from  what  has  been  said,  that  the  decree  below  should 
be  reversed,  in  so  far  as  it  directs  a  cancellation  of  the  contract  and 
adjudges  Shaffer  to  be  entitled  to  the  $5,000  and  interest  from  Reid 
as  his  agent,  or  is  otherwise  inconsistent  with  this  opinion.  The  Dis- 
trict Court  is  directed  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed.  The  costs  of  the  appeal  will  be  divided  equally  be- 
tween the  parties. 


(249  Fed.  562) 

EDWARDS  V.  BODKIN. 

(Circuit  Ckmrt  of  Appeals,  Ninth  Circuit.    March  8,  1&18.) 

No.  80«L 

!•  Appeal  and  Ebrob  ^=5>773(3) — DisinssAL — ^BBncFS. 

Where  plaintiff  prosecuted  an  appeal  in  forma  pauperis  under  permis- 
sion of  an  order  of  the  Circuit  Court  of  Appeals  relaxing  roles  23  and 
24  (150  Fed.  cxiv,  cxv,  79  C.  C.  A.  cxlv,  cxv),  the  appeal  cannot  be  dismissed 
because  no  printed  brief  containing  a  concise  abstract  or  stat^nent  of 
the  case  had  been  filed  or  served  as  required  by  sudi  rules. 

2.  Appeal  and  Ebbob  ^=>724(1) — Specitications  of  Erbob — Equttt. 

While  in  an  equity  case  the  specifications  of  error  should  state  as  par- 
ticularly as  may  be  in  what  respect  the  decree  is  aUeged  to  be  erroneous, 
the  rule  should  be  relaxed  in  favor  of  plaintiff,  prosecuting  an  appeal  in 
personam  pursuant  to  an  order  allowing  him  to  ai^>eal  in  forma  pauperis. 

8.  Appeal  and  Ebbob  ^=>397— Notice  of  Appeal— CrrAXiON. 

Where  an  appeal  was  allowed  in  open  court,  and  was  perfected  during 
the  term  at  which  the  appeal  was  rendered,  there  was  sufficient  notice  of 
appeal  without  any  citation. 

4.  EQurrr  ^=:»363 — Pleading — ^Motion  to  Dismiss. 

A  motion  to  dismiss  a  bill  of  complaint  admits  the  truth  of  Its  material 
allegations. 

6.  Public  Lands  «=»103(1) — Contests— Initiative. 

A  notice  of  contest  against  an  entryman  on  public  lands,  in  support  of 
which  the  contestant  made  oath  that  he  did  not  know  and  had  no  means 
of  knowing  tlie  facts,  is  insufficient  to  initiate  a  contest 

- 
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8.  PuBiLic  Lands  ^=»106(2) — Land  Department— Dscisioir. 

"While  a  decision  of  the  Land  Department  that  an  entry  was  abandoned 
is  conclusive  as  to  the  facts,  it  may  be  inquired  into  by  the  courts  as  a 
question  of  law. 

7.  PuBuc  I^NDS  ^=»40 — ^Entries — ^Abandonment. 

The  failure  of  an  entryman  on  arid  lands  withdrawn  under  Act  June  17, 
1902,  a  1003,  f  3,  32  Stat.  388  (Ck>mp.  St.  1916,  f  4702),  as  susceptible  of 
irrigation,  to  continuously  reside  upon  or  cultivate  the  land,  which,  though 
later  withdrawn  for  irrigation  works,  was  finally  released,  during  the 
time  when  no  reclamation  project  had  been  devised  or  installed,  cannot  be 
deemed  an  abandonment;  Act  June  27,  1906^  c.  3560,  f  5,  34  Stat  520 
(Cknnp.  St  1916,  f  4724),  expressly  saving  such  cases,  and  the  entryman 
liaving  prepared  the  land  for  cultivation  and  established  a  residence 
tbereon. 

8.  PuBuo   Lands   ^=»96 — Regulations— Authoritt   of   Secretary  of   In- 

terior. 

While  Reclamation  Act,  |  10,  authorizes  the  Secretary  of  the  Interior 
to  make  such  regulations  as  may  be  necessary  and  proper  to  carry  the 
act  into  full  force  and  effect,  he  is  not  authorized  to  amend,  modify,  or 
change  Act  May  14,  1880,  c.  89,  |  2,  21  Stat  141  (Comp.  St  1916,  f  4J537), 
fixing  the  rights  of  a  successful  contestant,  who  has  secured  the  cancella- 
tion of  any  pre-emption,  homestead,  or  timber  culture  entry. 

9.  Public  Lands  ^=»102 — Reouultions — ^Authority  of  Secretary  of  In- 

terior. 

Any  right  under  regulation  7  of  June  6,  1905,  issued  by  the  Secretary 
of  the  Interior  under  Reclamation  Act  June  17, 1902,  f  10,  which  a  success- 
ful contestant  of  a  homestead  entry  on  land  withdrawn  as  susceptible  of 
irrigation  might  have  had,  was  lost  by  the  promulgation  of  regulation  6 
of  January  19, 1909,  declaring  that,  where  a  contest  has  been  allowed  prior 
to  a  first  form  withdrawal,  the  withdrawal,  if  made  before  the  termina- 
tion of  the  contest  or  entry  of  the  successful  contestant,  will  terminate  all 
rights  acquired  by  such  contest,  where  the  land,  before  termination  of 
the  contest  or  entry  by  contestant,  was  withdrawn  under  the  first  form 
for  irrigation  works,  and  the  contestant  had  only  a  preference. 

10.  Public  Lands  ^s»46 — Soldiers'  Scrip — Rights. 

Scrip  issued  under  the  law  and  regulations  relating  to  soldiers'  addi- 
tional homestead  rights  is  subject  to  the  regulations  of  the  Land  De- 
partment, and  also  to  the  equitable  rule  that  an  actual  settler  is  to  be 
preferred  over  claimants  who  seek  to  assert  scrip  rights  to  the  public 
domain. 

11.  Public  Lands  ^=»103(1) — Protests — ^Hearing. 

Where  a  contest  against  an  actual  entryman  under  the  homestead  laws 
was  sustained,  the  entryman's  protest  against  the  contestant's  lieu  land 
selection  should  not  be  denied,  on  the  ground  that  he  had  not  served  the 
contestant  with  a  copy  of  the  appeal,  for,  while  the  decision  of  the  Land 
Department  on  questions  of  fact  is  final,  it  is  based  on  the  presupposition 
of  a  hearing  in  good  faith. 

Appeal  from  the  District  Court  of  the  United  States  for  the  vSouth- 
em  Division  of  the  Southern  District  of  California. 

Bill  of  complaint  by  William  B.  Edwards  against  Patrick  H.  Bod- 
kin, to  have  defendant  declared  a  trustee  holding  title  to  certain 
lands  for  the  benefit  of  plaintiff.  From  a  decree  dismissing  the  bill, 
without  leave  to  amend,  plaintiff  appeals.    Reversed,  with  directions. 

Wm.  B.  Edwards,  of  Redlands,  CaL,  in  pro.  per. 
Duke  Stone,  of  Los  Angeles,  CaL,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  bill  of  complaint  without  leave  to  amend.  We  shall  desig- 
nate the  parties  here  as  plaintiff  and  defendant,  as  they  were  in  the 
court  below. 

[1,2]  1.  The  defendant  has  interposed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  no  printed  brief  has  been  filed  or  served 
containing  a  concise  abstract  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved  in  the  manner  in  which  they  are 
raised;  that  no  specification  of  errors  relied  upon  is  stated,  and 
no  citation  has  been  issued  and  served  upon  the  defendant  as  re- 
quired by  the  rules  of  this  court. 

The  plaintiflF  is  prosecuting  this  appeal  in  forma  pauperis,  under 
the  permission  of  an  order  of  this  court  relaxing  rules  23  and  24 
(150  Fed.  cxiv,  cxv,  79  C.  C.  A.  cxiv,  cxv)  requiring  the  printing 
of  the  transcript  of  record  and  briefs.  In  an  equity  case  the  rule 
requires  that  the  specifications  shall  state  as  particularly  as  may  be 
in  what  respect'  the  decree  is  alleged  to  be  erroneous.  We  find  no 
special  difiiculty  in  understanding  the  questions  involved  in  the  con- 
troversy, and  we  think  the  plaintiff,  who  is  prosecuting  this  appeal 
in  personam,  has  stated  the  case  as  well  as  he  knows  how,  and  under 
the  circumstances  the  rule  in  this  respect  should  also  be  relaxed 
in  his  favor. 

[3]  The  appeal  appears  to  have  been  allowed  in  open  court,  and 
it  was  perfected  during  the  term  at  which  the  decree  was  rendered. 
This  was  a  sufficient  notice  of  the  appeal.  Jacobs-  v.  George,  150 
U.  S.  415,  14  Sup.  Ct.  159,  37  L.  Ed.  1127;  Taylor  v.  Leeaiitzer, 
220  U.  S.  91,  93,  31  Sup.  Ct  371,  55  L.  Ed.  382. 

[4]  2.  The  action  is  to  have  the  defendant,  to  whom  a  patent  has 
been  issued  by  the  Land  Department  of  the  government  for  a  certain 
described  tract  of  land  originally  within  a  reclamation  reservation  de- 
clared a  trustee  holding  the  title  to  such  land  for  the  benefit  of  the  plain- 
tiff. The  motion  admitted  the  truth  of  the  material  allegations  of  the 
complaint,  and  we  must  now  read  them  as  established  facts,  and  deter- 
mine whether  or  not  they  state  a  cause  of  action  calling  for  equitable 
reHef.  Many  of  the  allegations  contained  in  the  bill  are  irrelevant 
and  immaterial  to  the  questions  to  be  determined,  and  will  be  so 
treated  in  our  final  conclusions. 

The  complaint  is  not  a  model  of  legal  composition,  but  is  an  ex- 
ample of  the  difficulty  to  which  judicial  inquiry  is  sometimes  subject- 
ed in  getting  at  the  real  merits  of  a  case,  where  the  relevant  and 
material  facts  are  not  fully  or  succinctly  and  plainly  stated.  In  this 
respect  the  complaint  in  this  case  is  exceptionally  defective,  and 
requires  a  restatement  of  the  facts  in  an  orderly  sequence  and  with 
due  regard  to  their  logical  and  legal  import. 

The  act  of  June  17,  1902  (32  Stat.  388,  c.  1093  [Comp.  St.  1916, 
§§  4700-4708]),  authorized  the  Secretary  of  the  Interior  to  withdraw 
certain  public  lands  of  an  arid  or  semiarid  character  from  entry  for 
irrigation  purposes.  The  withdrawals  provided  in  section  3  of  the 
act  were  to  embrace  two  distinct  classes:  First,  public  land  required 
for  any  irrigation  works  contemplated  under  the  provisions  of  the 
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act ;    seccMid,  public  lands  believed  to  be  susceptible  of  irrigation  from 
said  -works. 

The    first  class  has  been  designated  by  the  Land  Department  as 

"-witlidrawals  under  the  first  form,"  and  the  second  class  as  "with- 

draw^als  under  the  second  form."    In  the  withdrawal  of  lands  under 

the  first  form  there  was  no  exception.    All  the  lands  described  were 

-withdrawn  from  public  entry.    In  the  withdrawal  of  lands  under  the 

second  form  there  was  an  exception  in  favor  of  homesteads;  that  is  to 

say,    such  lands  were  not  withdrawn  from  public  entry  under  the 

homestead  laws,  but  were  continued  to  be  open  to  such  entry,  "subject 

to  all  the  provisions,  limitations,  charges,  terms  and  conditions"  of  the 

act. 

On  July  17,  1902,  the  Secretary  of  the  Interior  withdrew  certain 
public  lands  in  Southern  California  under  the  provisions  of  the  act 
of  June  17,  1902.  The  withdrawal  was  of  the  class  of  lands  desig- 
nated as  "second  form";  that  is  to  say,  lands  believed  to  be  suscepti- 
ble of  irrigation  under  the  reclamation  system  provide  by  the  act. 
These  lands  continued  to  be  open  to  homestead  settlement  and  entry, 
notwithstanding  their  withdrawal,  and  included,  among  others,  the 
N.  E.  14  of  section  11,  township  7  S.,  range  2  E.,  S.  B.  M. 

On  December  1,  1902,  and  within  six  months  after  the  passage 
of  the  act,  the  plaintiff  made  entry  of  this  tract  of  land  under  the 
homestead  and  reclamation  laws  of  the  United  States.  He  was  at 
the  time  qualified  in  every  way  to  make  and  perfect  such  entry,  and 
the  land  entered  was  then  unappropriated  public  lands  of  the  United 
States  and  subject  to  such  entry.  Thereafter  plaintiff  complied  with 
all  of  the  requirements  of  the  homestead  and  reclamatfon  laws,  made 
final  proof  of  such  compliance  before  the  United  States  land  office 
for  that  land  district,  proved  such  compliance  by  two  creditable  wit- 
nesses, who  made  oath  to  all  the  items  required  by  law  to  be  made, 
paid  all  the  fees  required  by  law  to  be  paid  prior  to  receiving  a  patent 
for  the  land,  published  in  due  form  notice  to  all  persons  having  or 
claiming  to  have  a  better  right  to  such  land  than  the  plaintiff,  and 
required  such  persons  to  appear  and  exhibit  such  claim  of  right.  No 
person  appeared  at  the  time  and  place  and  offered  evidence  of  a  better 
or  of  any  rig^t  adverse  to  plaintiff;  nor  was  notice  ever  given  to 
plaintiff  by  the  land  c^ce  that  the  proof  submitted  was  defective 
in  any  way  as  to  the  special  or  any  of  the  conditions  under  which  the 
entry  was  made.  But  the  Land  Department,  without  regard  to  the 
premises,  refused  to  consider  such  proof  and  to  issue  a  patent  to 
plaintiflF  for  the  land  described.  After  making  the  proof  required, 
the  plaintiflF  continued  to  reside  upon  the  land,  to  cultivate  and  im- 
prove it  in  accordance  with  the  purpose  he  had  in  making  the  entry, 
and  kept  his  claim  for  a  patent  continually  before  the  Land  Depart- 
ment as  a  claim  of  legal  right. 

From  a  map  attached  to  the  complaint  it  appears  that  the  land 
entered  by  the  plaintiflF  as  a  homestead  is  about  5  miles  due  west 
from  the  Colorado  river.  Between  this  land  and  the  river  is  a  tract 
of  land  of  about  4,000  acres,  stretching  along  the  west  bank  of  the 
river,  north  and  south,  for  a  distance  of  14  or  15  miles,  and  about  4 
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miles  in  width  at  a  point  between  plaintiff's  land  and  the  river.  This 
large  tract  of  land  is  designated  on  the  map  as  the  "Blythe  Rancho/' 
and  it  is  owned  in  private  estate.  From  a  point  on  the  Colorado  river 
where  the  northern  boundary  of  the  rancho  touches  the  river  runs  a 
canal  in  a  southerly  and  westerly  direction,  across  the  rancho  and 
the  public  lands,  terminating  in  public  lands  about  a  mile  north  of 
plaintiff's  land.  This  canal  is  called  the  "Blythe  Canal."  When 
plaintiff"  entered  his  homestead,  this  canal  only  required  opening 
and  extending  to  reclaim  all  the  public  lands  withdrawn  for  that 
purpose  in  that  locality.  The  public  lands  immediately  to  the  west 
of  the  lands  of  the  Blythe  Rancho  susceptible  of  reclamation  by  irri- 
gation comprise  about  6,000  acres,  but  the  water  for  their  irrigation 
must  be  carried  from  the  Colorado  river  across  the  private  lands  men- 
tioned to  reach  the  pubUc  lands.  Within  30  days  after  plaintiff  had 
entered  his  homestead  he  established  his  residence  on  the  land,  tak- 
ing work  stock  and  tools  to  the  land,  and  improving,  clearing,  and 
preparing  the  land  for  cultivation ;  but  plaintiff  was  not  then  able  or 
prepared,  or  had  occasion  to  believe  he  would  be  required,  to  reside  up- 
on and  cultivate  the  land  continuously  until  some  form  of  reclama- 
tion had  been  devised  and  installed  for  use. 

On  September  12,  1903,  the  Secretary  of  the  Interior  withdrew  a 
tract  of  land  under  the  first  form  which  included  plaintiff's  homestead 
entry.  This  withdrawal,  under  the  act  of  June  7,  1902,  excluded 
homestead  entries,  and  provided  that  the  Secretary  of  the  Interior 
should  restore  to  public  entry  any  of  the  lands  so  withdrawn  when  in 
his  judgment  such  lands  were  not  required  for  the  purposes  of  the  act. 
The  facts  stated  in  the  complaint  indicate  that  nothing  was  done  by 
the  government  in  perfecting  a  system  of  irrigation  for  these  lands 
under  either  the  first  or  second  form  of  withdrawal,  but  the  lands 
were  held  as  withdrawn  for  nearly  nine  years,  and  during  that  time 
left  open  for  the  work  of  a  private  corporation  called  the  'Xand 
&  Water  Company,"  which  had  succeeded  to  the  ownership  of  the 
lands  of  the  Blythe  Rancho,  and  contemplated  a  system  of  irrigation 
for  the  private  lands  of  the  corporation  and  the  adjoining  public  lands 
in  which  plaintiff's  homestead  entry  was  located.  In  this  situation 
plaintiff  purchased  from  the  owners  of  the  Blythe  Canal  the  right 
to  connect  with  that  canal,  and  he  dug  a  ditch  over  the  government 
land  to  do  so.  Thereafter  he  cultivated  and  improved  the  land,  never 
intending  to  abandon  the  same. 

[5]  On  May  5,  1908,  the  defendant  served  a  notice  of  contest  upon 
the  plaintiff,  in  which  it  was  charged  that  the  plaintiff  had  never  es- 
tablished a  residence  upon  the  land,  had  made  no  improvements 
thereon,  and  that  he  had  abandoned  the  same  for  more  than  six 
months.  The  defendant,  in  support  of  this  contest,  made  oath  that 
he  did  not  know  and  had  no  means  of  knowing  the  facts.  This  was 
insufficient  to  initiate  a  contest.  Schofield  v.  Cole,  1  Land  Dec.  140. 
And  at  the  hearing  of  the  contest  it  was  proven,  and  conceded  without 
dispute,  that  plaintiff  had  established  a  residence  upon  the  land  in  con- 
troversy, had  made  improvements  thereon,  and  that  any  lack  of  culti- 
vation or  absence  from  the  land  was  due  to  its  character  and  its  de- 
pendence upon  a  system  of  irrigation  to  be  provided  by  the  govem- 
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ment  under  the  Reclamation  Act  or  some  other  system ;  that,  instead 
of  abandoning  the  land,  plaintiff  was  residing  on,  reclaiming,  cultivat- 
ing, and  improving  it  when  he  was  served  with  the  notice  of  contest. 
[8]  With  respect  to  the  defendant's  charge  that  the  plaintiff  had 
abandoned  the  entry,  we  may  not  inquire  into  this  question  as  a 
question  of  fact,  although  we  may  believe  it  was  erroneously  de- 
termined, but  we  may  inquire  into  it  as  a  question  of  law.     Stark 
V,    Starr,  6  Wall.  402,  419,  18  L.  Ed.  925;    Silver  v.  Ladd,  7  Wall. 
219,  228,  19  L.  Ed.  138;   Cornelius  v.  Kessel,  128  U.  S.  456,  461,  9 
Sup.  Ct.  122,  32  L.  Ed.  482;  Johnson  v.  Towsley,  13  Wall.  72,  84, 
20  L.  Ed.  485;  Moore  v.  Robbins,  96  U.  S.  530,  535,  24  L.  Ed.  848; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  641,  26  L.  Ed.  875;    Steel 
V.   Smelting  Co.,  106  U.  S.  447,  450,  1  Sup.  Ct.  389,  27  L.  Ed.  226. 
[7]  In  this  aspect  we  find  that  under  section  5  of  the  act  of  June 
27,  1906  (34  Stat.  519,  520,  c.  3559  [Comp.  St.  1916,  §  4724]),  a 
charge  of  abandonment  of  an  entry  cannot  be  successfully  main- 
tained against  an   entryman   whose  failure   to  make  improvements 
and  reclaim  the  land  entered  by  him  was  during  a  time  when  he  was 
hindered,  delayed,  or  prevented  from  making  such  improvements  and 
from  reclaiming  the  land  by  reason  of  the  withdrawal  of  the  land  from 
public  entry  for  irrigation  contemplated  by  the  Reclamation  Act. 

In  Gustave  Gilbertson,  38  Land  Dec.  474  (1910),  the  Assistant  Secre- 
tary of  the  Interior,  referring  to  a  withdrawal  of  lands  under  the 
Reclamation  Act,  and  the  extension  of  time  provided  for  under  the 
act  of  June  27,  1906,  said : 

"Irrigation  projects  of  such  extent  are  necessarily  caK>peratlve.  If  such 
events  happen  by  act  of  the  government,  that  continuance  of  co-operation  of 
the  original  projectors  is  prevented;  the  case  comes  within  the  act  of  June 
27,  1906,  as  a  case  of  active  interference  by  the  United  States,  preventing 
success  of  a  private  co-operative  project" 

In  John  H.  Haynes,  40  Land  Dec.  291  (1911),  the  Assistant  Secre- 
tary of  the  Interior,  upon  a  rehearing  upheld  an  entry  that  had  been 
recommended  for  cancellation  by  the  local  land  office,  affirmed  by  the 
Commissioner  of  the  General  Land  Office,  and  affirmed  by  the  Depart- 
ment of  the  Interior ;  but  upon  rehearing  the  Assistant  Secretary,  re- 
ferring to  the  requirements  of  the  Reclamation  Act  added  to  the 
Homestead  Act,  said: 

"These  added  requirements  cannot  be  performed  by  the  entryman,  or  even 
definitely  known,  until  the  project  is  completed.  More  than  seven  years  after 
the  date  of  entry  may  elapse  before  a  reclamation  project  is  completed,  water 
available,  and  charges  known.  Until  water  is  available,  cultivation  is  im- 
possible. Any  earlier  attempt  to  cultivate  would  necessarily  result  In  total 
loss  of  seed  and  labor.  It  would  be  irrational  and  unreasonable  to  subject  the 
entryman  to  such  loss  in  merely  pretentious  compliance  with  form  of  perform- 
ance known  to  be  useless  and  hopeless  of  fruitful  return." 

We  assume  that  the  act  of  June  27,  1906,  was  overlooked,  or  its 
meaning  misunderstood,  when  the  officers  of  the  Land  Department 
held  that  the  plaintiff  had  abandoned  his  homestead  entry  while  he 
was  in  fact  residing  upon  the  land  and  holding  it,  pending  a  final  de- 
termination of  the  Secretary  of  the  Interior  as  to  whether  or  not 
the  land  would  be  required  for  irrigation  works  under  the  first  form 
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of  withdrawal.  This  was  clearly  a  mistake  of  law,  and  authorizes  a 
review  of  .the  proceedings  in  a  court  of  equity.  We  might  stop  here, 
but  for  the  fact  that  it  is  contended  on  behalf  of  the  defendant  that 
his  contest  resulted  in  his  securing  an  absolute  preference  right  to  the 
land  under  the  provisions  of  the  act  of  May  14,  1880  (21  Stat.  140, 
c.  89  [Comp.  St.  1916,  §  4536]),  and  that  this  preference  right  was 
also  extended  until  the  land  was  restored  to  public  entry.  But  it  ap- 
pears that  in  the  final  proceedings  for  a  patent  the  defendant  aban- 
doned this  claim  of  a  preference  right  to  enter  the  land,  substituted 
a  lieu  land  selection,  and  obtained  his  patent  upon  that  claim.  To 
understand  this  feature  of  the  case  it  is  necessary  to  follow  the  pro- 
ceedings to  the  end.  • 

[8,  9]  The  act  of  May  14,  1880,  provides,  among  other  things,  as 
follows : 

"Sec.  2.  In  aU  cases  where  any  person  has  contested,  paid  the  land  office 
fees,  and  procured  the  canceUation  of  any  pre-emption,  homestead,  or  timber 
culture  entry,  he  shall  be  notified  by  the  register  of  the  land  office  of  the 
district  in  which  such  land  is  situated  of  such  cancellation,  and  shall  be 
allowed  thirty  days  from  date  of  such  notice  to  enter  said  lands." 

On  June  6,  1905,  the  Commissioner  of  the  General  Land  Office,  up- 
on the  approval  of  the  Secretary  of  the  Interior,  issued  instructions 
to  the  registers  and  receivers  of  the  land  office  concerning  the  with- 
drawal of  lands  under  the  Reclamation  Act  (33  Land  Dec.  607).  In 
these  instructions  it  was  said : 

"Seventh.  When  any  entry  for  lands  embraced  within  a  withdrawal  under 
the  first  form  is  canceled  by  reason  of  contest,  or  for  any  other  reason,  such 
lands  become  subject  immediately  to  such  withdrawal,  and  cannot  thereafter, 
so  long  as  they  remain  so  withdrawn,  be  entered  or  otherwise  appropriated, 
either  by  a  successful  contestant  or  any  other  person ;  but  any  contestant  who 
gains  a  preference  right  to  enter  any  such  lands  may  exercise  that  right 
♦  ♦  ♦  within  thirty  days  from  notice  tfuU  the  lands  involved  have  been 
released  from  such  withdra4oal  and  made  subject  to  entry" 

There  are  at  least  two  objections  to  the  application  of  these  regu- 
lations to  the  defendant's  contest.  We  do  not  find  in  the  Reclamation 
Act  any  authority  conferred  upon  the  Secretary  of  the  Interior  to 
so  extend  the  limitation  of  the  act  of  May  14,  1880.  It  is  true  he  was 
authorized  by  section  10  of  the  Reclamation  Act  *'to  make  such  rules 
and  regulations  as  may  be  necessary  and  proper  for  the  purpose  of 
carrying  the  provisions  of  this  act  [Act  June  17,  1902]  into  full  force 
and  effect."  But  he  was  not  authorized  to  amend,  modify,  or  change 
the  act  of  May  14,  1880,  under  which  the  defendant  claims  his  pref- 
erential right.  But  assuming,  without  so'  deciding,  that  this  last- 
named  act,  construed  in  the  light  of  the  extension  of  time  provided 
for  in  the  act  of  June  27,  1906,  authorized  the  Secretary  of  the  In- 
terior to  give  such  instructions  and  to  make  such  regulations,  we 
are  at  once  confronted  with  the  second  objection,  based  upon  the 
fact  that  the  regulations  of  June  6,  1905,  relating  to  contested  entries, 
were  vacated  before  the  defendant  even  attempted  to  make  an  entry 
under  his  supposed  preferential  right.  The  regulations  of  the  Secre- 
tary of  the  Interior  vacating  the  regulations  of  Jtme  6,  1905,  were 
issued  January  19,  1909,  and  provided  (37  Land  Dec.  365) : 
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"Sixth.  No  contest  will  be  allowed  against  any  entry  embracing  land  in- 
dueled  within  the  area  of  any  first  form  withdrawal,  and  in  all  cases  where 
a.  contest  has  been  allowed  prior  to  such  withdrawal,  the  withdrawal,  if  made 
before  the  termination  of  the  contest,  or  before  entry  by  the  successful  con- 
testant, will,  ipso  facto,  terminate  all  right  that  was  acquired  by  reason  of 
Bueh  contest" 

These  r^^lations  went  into  immediate  effect  If  we  hold  that  the 
Secretary  of  the  Interior  had  the  authority  to  make  the  regulations 
of  June  6,  1905,  we  must  also  hold  that  he  had  the  authority  to  make 
the  regulations  of  January  19,  1909.  If  he  had  the  authority  to 
make,  he  had  the  authority  to  unmake.  If  he  could  amend  or 
modify  the  statute  in  one  case,  he  could  do  so  in  the  other. 

When  the  regulations  of  January  19,  1909,  were  issued,  no  entry 
of  the  land  had  been  made  by  the  defendant.  The  withdrawal  had 
been  made  before  the  termination  of  the  contest  and  before  entry 
by  the  defendant.  The  defendant  had  acquired  no  vested  right  to 
enter  the  land,  but  merely  a  preferred  right  of  entry  against  every 
one  except  the  United  States,  and  this  right,  extended  by  regulation, 
might  be  terminated  at  any  time.  This  was*  the  decision  of  the  As- 
sistant Secretary  of  the  Interior  on  February  17,  1909,  in  the  case 
of  David  A.  Cameron,  37  Land  Dec.  450.  We  are  of  opinion  that 
whatever  preferential  right  the  defendant  had  secured  by  his  con- 
test was  terminated  by  the  regulations  of  January  19,  1909. 

If  it  should  be  conceded  that  defendant  did  obtain  a  preferential  right 
to  enter  the  land  while  the  land  was  completely  withdrawn  from  en- 
try under  the  first  form,  it  was  a  right  which,  based  upon  a  regula- 
tion, might  be  terminated  by  the  Secretary  of  the  Interior  before 
entry,  and  in  our  opinion  was  so  terminated  by  the  regulations  of 
January  19,  1909.  In  Edwards  v.  United  States,  223  Fed.  309,  138 
C.  C.  A.  551,  the  appellant  in  that  case  (the  plaintiff  in  this  case)  was 
indicted  and  convicted  for  resisting  the  entry  of  defendant  upon  the 
land  in  controversy  on  November  25,  1912.  On  appeal  to  this  court 
an  effort  was  made  to  raise  the  questions  involved  in  the  present  case, 
but  the  record  in  that  case  did  not  present  them  for  decision,  and  they 
were  not  decided.    The  court  in  affirming  the  judgment,  said: 

*'The  same  questions  may  arise  in  future  litigation  between  the  different 
claimants,  and,  if  they  do,  the  parties  should  not  be  embarrassed  by  the  de- 
cision of  imnecessary  questions  at  this  time." 

The  defendant  asserted  his  preference  right  to  enter  the  land  up 
to  the  final  proceedings  under  which  his  right  to  a  patent  was  to  be 
determined  by  the  officers  of  the  Land  Department,  when  he  suddenly 
abandoned  his  entry  and  claim  of  a  preferential  right,  and  presented 
to  the  Land  Department  a  scrip  selection  for  the  land,  and  secured 
the  patent  and  title  which  is  the  subject-matter  of  this  suit. 

[10]  With  respect  to  the  scrip  location  finally  made  upon  the  land 
by  the  defendant,  we  are  unable  to  determine  from  the  complaint 
precisely  what  proceedings  were  had  in  the  Land  Office  under  which 
the  defendant  was  permitted  to  substitute  a  location  of  this  character 
for  the  entry  made  under  a  claim  of  a  preferred  right.  Presumably 
the  scrip  was  issued  under  the  law  and  regulations  relating  to  sol- 


Digitized  by  VjOOQIC 


496  161  C.  C.  A.  REPORTS 

diers'  additional  homestead  rights.  If  it  was  so  issued,  it  was  subject 
to  the  regulations  of  the  Land  Department  upon  the  subject,  found 
in  the  regulations  dated  February  21,  1908  (36  Land  Dec.  278), 
March  26,  1908  (36  Land  Dec.  346).  and  June  16,  1908  (John  M. 
Rankin,  36  Land  Dec.  522).  It  was  also  subject  to  the  equitable  rule 
stated  in  Moore  v.  Northern  Pacific  Ry.  Co.,  43  Land  Dec.  173,  175, 
where  the  Assistant  Secretary  of  the  Interior  says : 

"Our  whole  pubUe  land  system  Is  based  upon  the  fundamaital  considera- 
tion that  the  settler  is  to  be  preferred  over  claimants  who  seek  to  assert  scrip 
or  other  rights  to  the  public  domain.  Lands  settled  npon  and  claimed  under 
the  homestead  law  do  not  fall  within  the  designation  of  public  lands  open  to 
sale  or  other  disposition  under  general  laws  other  than  those  relating  to 
settlement.  This  d^artmeut  is  not  robbed  of  its  jurisdiction  and  daty  to 
give  equitable  consideration  to  asserted  settlement  claims  by  the  tender  of  a 
scrip  appUcation  for  the  land  by  one  having  no  claim  to  equitable  consldera- 
tion." 

The  Assistant  Secretary  refers  to  a  former  decision  of  the  Land 
Department  to  the  same  effect  (Dakota  v.  Thomas,  35  Land  Dec  171), 
where  the  decision  of  the  Supreme  Court  in  Ard  v.  Brandon,  1^6 
U.  S.  537,  543,  15  Sup.  Ct.  406,  39  L.  Ed.  524,  is  cited  as  declaring 
that: 

As  repeatedly  held  by  the  courts,  "the  law  deals  tenderly  with  the  one 
who  in  good  faith  goes  upon  the  public  lands,  with  a  view  of  making  a  home 
thereon.*' 

The  court  says  further: 

"If  he  [the  homestead  settler]  does  all  that  the  statute  prescribes  as  the 
condition  of  acquiring  rights,  the  law  protects  him  in  those  rights,  and  does 
not  make  their  continued  existence  depend  alone  upon  the  question  whether  or 
no  he  takes  an  appeal  from  an  adverse  decision  of  the  officers  charged  with 
the  duty  of  acting  upon  his  appUcation." 

[11]  This  last  statement  of  the  equitable  consideration  to  be  given 
to  the  claim  of  a  homestead  settler  is  applicable  to  this  case.  Plain- 
tiff alleges  that  he  protested  against  the  acceptance  of  defendant's 
lieu  land  selection,  and  his  application  for  hearing  upon  his  protest 
was  denied  by  the  officers  of  the  Land  Department  for  the  reason 
that  the  plaintiff  had  not  served  the  defendant  with  a  copy  of  the 
appeal.  We  infer  from  the  allegations  of  the  complaint  that  the  pro- 
test against  the  defendant's  lieu  land  selection  was  because  the  de- 
fendant had  not  complied  with  the  regulations  of  the  department 
governing  such  a  proceeding.  If  this  was  the  protest,  and  its  denial 
was  for  the  reason  stated,  we  are  of  the  opinion  that  the  department 
was  in  error  in  not  granting  the  hearing.  He  did  not  have  a  hearing 
upon  his  protest,  although  it  was  before  the  department  for  consid- 
eration. "The  decision  of  the  department  is  final,  but  that  is  on  the 
presupposition  that  the  decision  was  after  a  hearing  in  good  faith, 
however  summary  in  form."  Chin  Yow  v.  United  States,  208  U.  S. 
8,  28  Sup.  Ct.  201,  52  L.  Ed.  369. 

The  motion  to  dismiss  was  made  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  We 
think  the  ccwnplaint  is  not  so  defective  as  to  justify  its  dismissal    It 
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does  state  facts  sufficient  to  constitute  a  cause  of  action,  but  the 
facts  are  imperfectly  stated,  and  with  respect  to  the  proceedings  in 
regard  to  the  defendant's  lieu  land  selection  are  not  fully  stated. 

The  judgment  is  reversed,  with  direction  to  deny  tJie  motion  to 
dismiss,  and  with  leave  to  plaintiff  to  amend  his  complaint,  if  so 
advisedl 


(249  Fed.  571) 

STUBBS  V.  UNITED  STATES. 

(Orcalt  Court  of  Appeals,  Ninth  Circuit.    March  7,  1918.    Behearing  Denied 

June  3,  1918.) 

No.  3054. 

CoNSPiRACT  «=»47 — ^PosT  Ofpicb  ^=s>49 — ^To  Defraud  bt  Using  MAiiii — Of- 

7ENSE — EVIDENOE — SUFFICDCNCTY. 

In  a  prosecution  under  Criminal  Code  (Act  March  4,  1909,  c  321)  §f  37, 
215,  35  Stat  1096,  1130  (Comp.  St  1916,  f§  10201,  10385),  for  a  conspiracy 
to  devise  a  scheme  to  defraud  by  using  the  mails,  and  of  devising  a  scheme 
to  defraud,  evidence  held  insufficient  to  show  that  defendant,  who  nego- 
tiated an  excliange  of  property  between  the  complaining  witness  and 
another,  entered  into  any  conspiracy  to  use  the  mails  in  connection  with 
a  scheme  to  defraud  the  complaining  witness,  or  devised  a  scheme  to  de- 
fraud; it  not  appearing  that  defendant,  who  was  guilty  of  trickery  in 
effecting  the  exchange  agreed  upon,  combined  with  others  to  defraud  by 
use  of  the  mails,  or  devised  a  scheme  to  defraud  the  complaining  witness. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California. 

Ira  H.  Stubbs  was  convicted  under  count  1  of  an  indictment  charging 
conspiracy  to  devise  a  scheme  to  defraud  by  using  the  mails  of  the 
United  States  (sections  37  and  215  of  the  Criminal  Code  of  the  United 
States  [Comp.  St  1916,  §§  10201,  10385]),  and  under  count  2,  which 
charged  violation  of  section  215,  and  he  brings  error.  Reversed,  and 
new  trial  granted. 

Albert  H.  Elliott,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Robert  O'Connor,  U.  S.  Atty.,  and  Clyde  R.  Moody,  Asst.  U.  S. 
Atty.,  both  of  Los  Angeles,  CaL 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge.  The  important  questions  presented  are: 
(1)  Was  a  conspiracy  proved  ?  or  (2)  was  it  established  that  there  was 
a  scheme  to  defraud,  in  the  execution  of  which  the  mails  were  used? 
The  first  count  of  the  indictment  charges  that  Stubbs,  Jones,  Margaret 
Turner,  and  E.  Brown,  about  August  1,  1915,  at  Los  Angeles,  Cal., 
conspired  to  use  the  mails  in  a  scheme  and  artifice  to  defraud  such 
persons  as  would  enter  into  negotiations  with  the  defendants  for  the 
purchase,  sale,  or  exchange  of  real  estate  pursuant  to  an  advertisement 
put  in  the  Los  Angeles  Examiner,  a  newspaper  at  Los  Angeles.  The 
scheme  charged  was  substantially  as  follows : 

Defendants  advertised  that  Stubbs  had  for  sale  qr  exchange  a  bunga- 

^=9For  other  caies  see  aame  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigestB  A  Indexes 
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low  and  certain  lots,  and  intended  that  any  person  who  should  inquire 
about  the  property  should  be  told  that  the  original  owner  was  a  rail- 
road man,  who  had  left  Los  Angeles,  and  left  the  matter  of  selling, 
exchanging,  or  transferring  to  his  wife;   that  his  wife  was  the   de- 
fendant Margaret  Turner,  and  that  she  would  sell  or  exchange  the 
property  to  any  inquirer,  so  as  to  realize  out  of  it  about  $2,000;   that 
it  was  agreed  by  the  defendants  that  Stubbs  would  so  state  to  any 
person  inquiring  about  the  bungalow  described  in  their  advertise- 
ment, and  as  agent  for  Margaret  Turner  would  oflFer  to  sell  and 
procure  title  to  the  bungalow  and  lots  to  be  conveyed,  subject  only 
to  a  mortgage  of  $1,450,  whereas  Margaret  Turner  was  not  the  own- 
er of  the  btmgalow  or  lots,  and  not  the  wife  of  a  railroad  man,  or  any 
other  man,  but  was  a  pretender,  to  be  used  by  defendants  in  obtain- 
ing conveyance  of  any  title  that  the  proposed  purchasers  of  the  bunga- 
low should  convey  in  exchange  for  the  bungalow  and  lots.     It   is 
charged  that  the  intention  of  the  defendants  was  that  by  fraud  and 
misrepresentation  any  inquirer  should  be  led  to  believe  that  Margaret 
Turner  was  the  owner  and  could  convey  title,  and  was  to  procure  the 
inquirer  to  pay  money  offered  for  the  bungalow,  and  to  convey  any 
property   offered    in   exchange    therefor   to   Margaret   Turner,   and 
not  to  convey  to  any  such  purchaser  of  the  bungalow  and  lots  any 
title  in  exchange  for  the  money  or  property  thus  procured  to  be 
paid  or  conveyed  to  Margaret  Turner;    that  Margaret  Turner  was 
thereafter  to  transfer  the  property  to  be  conveyed  to  defendant  Jones, 
and  Jones  would  convey  it  to  defendant  Brown. 

An  overt  act  charged  is  that  Stubbs,  about  August  15th,  caused  an 
advertisement  to  be  placed  in  the  Los  Angeles  Examiner,  stating  that 
he  had  for  sale  or  exchange  a  five-room  bungalow,  and  that  the  equity 
for  sale  or  exchange  was  worth  about  $2,100.  Another  overt  act 
charged  is  that  in  the  office  of  Stubbs,  in  Los  Angeles,  in  September, 
1915,  Stubbs  and  Jones  and  Turner  had  a  conference  with  Mary 
Abercrombie,  and  agreed  .to  exchange  and  transfer  the  bungalow  and 
lots  to  her  for  certain  lots  at  Culver  City,  Cal.,  then  owned  by  Mary 
Abercrombie,  and  which  she  agreed  to  convey  to  Margaret  Turner  in 
consideration  of  the  bungalow  and  lots  and  $300  to  be  paid  by  Mar- 
garet Turner  to  Mary  Abercrombie.  Another  overt  act  charged  is 
that  Stubbs  and  other  defendants  fraudulently  obtained  possession 
of  a  deed  executed  by  Mary  Abercrombie  preparatory  to  making  the 
exchange  of  property,  and  caused  the  deed  executed  by  Mary  Aber- 
crombie to  be  put  on  record  in  the  county  recorder's  office  in  Los  An- 
geles county,  Cal. 

The  second  count  charges  that  defendants  devised  a  scheme  and 
artifice  to  defraud  Mary  Abercrombie  ?uid  any  other  persons  who 
might  by  them  be  defrauded  pursuant  to  such  scheme.  It  is  alleged 
that  they  put  an  advertisement  in  the  Los  Angeles  Examiner,  a  news- 
paper transmitted  through  the  post  office,  that  Stubbs  had  for  sale  or 
exchange  the  bungalow  and  lots  referred  to  in  count  1.  It  is  not 
necessary  to  set  forth  in  detail  the  substance  of  this  count,  inasmuch 
as  it  is  predicated  upon  the  same  facts  alleged  in  the  first  count  The 
overt  act  charged  is  that  on  September  11,  1915,  the  defendants  mailed 
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a  letter  at  Los  Angeles,  addressed  to  Mrs.  Abercrombie,  in  Pomona, 
Cal.,  wherein  defendant  Stubbs,  as  the  writer  of  the  letter,  among 
otfier  things,  told  Mrs.  Abercrombie  that  the  parties  who  owned  the 
$1,200  mortgage  are  out  of  the  city,  and  that  the  "deal"  cannot  be 
closed  until  a  later  date,  when  all  will  be  ready. 
The  evidence  of  Mrs.  Abercrombie  is  substantially  as  follows : 
About  September  1,  1915,  in  answer  to  the  advertisement  concern- 
ing the  sale  or  exchange  of  a  bungalow  and  lots,  she  saw  Stubbs,  who 
told  her  that  the  bungalow  would  rent  for  about  $35  a  month  and 
was  a  very  good  buy;  that  the  equity  was  $2,100,  with  two  out- 
standing mortgages,  one  for  $1,200  and  the  other  for  $250.  Mrs. 
Abercrombie  told  Stubbs  that  she  valued  her  property  at  Culver 
City  at  from  $2,300  to  $2,500;  that  she  might  exchange  for  the 
bungalow,  but  wanted  some  cash.  Stubbs  told  her  that  the  par- 
ties were  in  a  hurry ;  that  the  lady  who  was  there,  Mrs.  Turner,  had 
come  to  Los  Angeles  and  bought  the  cottage  after  her  husband  had  lost 
his  position  in  Seattle,  but  that  he  had  been  reinstated  and  left  the 
property  in  his  wife's  hands  to  dispose  of.  Mrs.  Abercrombie  saw 
the  property,  but  declined  to  consider  the  matter  unless  the  house  was 
rented  for  a  year.  A  few  days  thereafter  it  was  agreed  between  Stubbs 
and  Mrs.  Abercrombie  that  she  was  to  give  her  Culver  City  lot  clear 
for  the  equity  in  the  bungalow  and  $300  cash.  A  few  days  later 
Stubbs  telephoned  Mrs.  Abercrombie  that  he  had  leased  the  prop- 
erty, and  asked  her  to  come  and  sign  the  contract  and  "close  the  deal." 
She  helped  to  make  the  contract  of  exchange  which  she  signed.  Stubbs 
took  it,  telling  her  that,  when  Margaret  Turner  signed  it,  he  would 
give  her  a  copy;  but  he  never  did.  The  contract,  as  recalled  by  Mrs. 
Abercrombie,  was  that  Margaret  Turner  was  to  give  her  a  deed  for 
the  bungalow  property  clear  of  all  incumbrances,  except  $1,450,  and 
$300  in  cash,  in  exchange  for  the  Culver  City  property.  Stubbs  wanted 
her  to  sign  a  deed  that  day,  but  she  declined.  Stubbs  said  that  Mrs. 
Turner  had  not  raised  the  $300,  but  that  he  would  lend  it  to  her  if 
she  did  not  get  it  very  soon.  A  few  days  later  Stubbs  showed  her 
a  check  for  $300,  but  said  Margaret  Turner  had  not  closed  the  deal ; 
the  check  was  not  indorsed.  Negotiations  not  being  carried  through, 
Mrs.  Abercrombie  returned,  and  later  received  a  letter,  dated  Sep- 
tember 11th,  telling  her  to  come  in  to  "close  the  deal."  Mrs.  Aber- 
crombie went  to  Stubbs'  office  on  the  16th  and  found  Margaret  Turner 
there.  Stubbs  told  her  that  he  was  not  ready  to  close  the  deal,  but 
had  $25  to  advance  to  her  on  the  deal,  and  if  it  was  not  closed  by 
the  20th  that  sum  would  be  a  forfeit.  He  asked  her  to  sign  the 
deed  for  the  Culver  City  property  to  Mrs.  Turner,  which  was  ready 
and  dated  September  3d.  Mrs.  Abercrombie  signed  it  and  acknowl- 
edged it,  was  paid  $25,  but  kept  the  deed,  with  the  understanding  that 
they  were  to  "go  into  escrow"  the  next  day  at  the  Title  Insurance  of- 
fices. 

On  September  17th  she  saw  Stubbs  in  the  Title  Insurance  &  Trust 
Building  in  Los  Angeles,  and  also  met  defendant  Jones  and  a  Mri 
Ogden.  Mrs.  Abercrombie  told  Stubbs  in  that  interview  that  the 
matter  was  not  being  carried  out  as  she  understood  it,  inasmuch  as 
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Stubbs  had  told  her  that,  if  she  would  bring  a  certificate  of  title 
and  leave  it  with  him,  he  would  look  up  the  title  without  cost,  and 
that  his  client  would  do  the  same  with  the  property  he  was  going  to 
show  her,  and  that,  if  he  could  satisfy  himself,  there  need  be  no 
money  spent  for  continuing  tide  certificates.     Stubbs  was  to  show 
her  a  certificate  of  title  held  by  the  man  who  held  the  mortgage  upon 
the  bungalow,  and  the  certificate  was  not  to  be  brought  down  to  date 
by  the  title  company.    Stubbs  then  told  Merrill  that  the  $250  incum- 
brance was  past  due.    Jones  said  he  was  "in  on  this  deal,  and  I  am 
buying  your  lot,  Mrs.  Abercrombie,  from  Mrs.  Stubbs,  so  we  can 
go  on  and  talk  it  over."    Merrill  did  not  like  the  form  of  deed,  and 
Jones  got  a  grant  form  which  Merrill  liked  better.    Jones  said  it  made 
no  difference  to  him,  and  then  said  to  Merrill,  "Why  not  let  Mrs. 
Abercrombie  make  this  delivery  direct  to  Brown,  and  not  use  the 
bargain  and  sale  form  of  deed?"     Mrs.  Abercrombie  said  she  was 
indifferent  as  to  the  grantee.  Turner  or  Brown,  provided  she  got  what 
was  due  her.    Thereupon,  at  Stubbs'  office,  Stubbs  gave  back  to  Mrs. 
Abercrombie  the  deed  she  had  first  made,  and  she  put  it  in  her  pocket- 
book,  and  then  made  a  new  deed  and  went  back  to  the  Title  Insurance 
office  and  "entered  into  escrow."     She  then  gave  both  the  original 
deed  and  the  deed  to  Brown  to  Merrill.     Later  she  met  defendant 
Jones  and  told  him  she  did  not  think  she  would  go  on  with  the  deal- 
Jones  told  her  that  he,  not  Stubbs,  was  the  cause  of  the  delay,  and 
that  he  thought  it  was  all  right  for  her  to  go  on  without  a  certificate 
of  title;   but  Mrs.  Abercrombie  declined  to  go  on  unless  Margaret 
Turner  signed  a  statement  that  there  was  nothing  against  the  prop- 
erty except  the  $1,450.    Stubbs  then  telephoned  to  Margaret  Turner 
and  left.     Thereafter,  at  Stubbs'  office,  Margaret  Turner  signed  a 
statement  that  there  was  nothing  against  the  property  but  the  $1,450, 
and  Mrs.  Abercrombie  then  signed  and  duly  acknowledged  a  new 
deed,  conveying  her  property  to  Brown,  and  put  it  in  her  pocketbook. 
She  then  went  back  to  the  Title  Insurance  Company's  office  and  tore 
the  name  off  the  deed  which  was  there. 

The  witness  said  that,  when  in  the  office  of  the  Title  Insurance 
Company,  Mr.  Merrill  asked  her  if  she  was  satisfied  as  to  the  title 
of  the  bungsdow.  She  replied,  "No,"  and  claimed  the  privilege  of 
having  certificate  of  title  come  through  that  company,  to  which  Stubbs 
said,  "You  will  have  to  pay  $7.50  for  continuing  the  abstract ; "  that 
she  agreed.  She  then  passed  both  deeds  over  to  Mr.  Merrill,  and 
Stubbs  handed  to  Mr.  Merrill  the  Margaret  Turner  deed.  Mrs, 
Abercrombie  designated  Mr.  Merrill  as  her  agent,  with  authority  to 
stamp  the  instrument.  Stubbs  was  to  leave  the  $300  cash  due  her, 
and  she  was  to  satisfy  herself  as  to  the  title,  and  Stubbs  was  to  aid 
her  by  lending  her  the  documents.  Merrill  then  laid  the  Turner  deed 
before  her,  and  put  the  bargain  and  sale  deed  closer  to  Stubbs. 
Stubbs  picked  up  the  original  deed  to  Turner  and  said,  "This  is 
worthless  now,"  and  went  through  the  motions  of  tearing  it  up  and 
putting  it  in  the  waste  paper  basket.  The  next  time  she  saw  the 
deed  to  Margaret  Turner  was  in  the  recorder's  office,  about  Septem- 
ber 30th ;  the  deed  having  been  put  in  the  recorder's  possession  with- 
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out  her  knowledge  or  consent.  She  saw  Stubbs  again  about  the 
25th  of  September  in  his  office,  and  demanded  that  he  reconvey  the 
property  included  in  the  Turner  deed,  to  which  Stubbs  replied,  "They 
accepted  it."  A  few  days  before  this  Stubbs  had  told  her  that  he 
would  give  her  a  $5,000  bond  assuring  the  title  to  the  property,  but 
she  had  replied,  "No,"  that  she  wanted  a  certificate  through  the 
Title  Insurance  Company.  About  September  21st  Jones  telephoned 
her  to  the  effect  that  by  her  request  for  a  certificate  of  title  the  deal 
had  been  tied  up,  and  wanted  to  know  if  there  was  anything  he  could 
do  to  further  the  matter,  and  Mrs.  Abercrombie  replied,  "No."  Mrs. 
Abercrombie  and  Jones  had  a  talk  in  the  presence  of  Stubbs,  and  she 
charged  him  with  complicity  with  Stubbs  in  defrauding  her  of  her 
property.  Jones  said  that  he  came  in  to  buy  a  lot  and  did  not  know 
anything  about  it.  After  some  accusations  she  consulted  her  coun- 
sel, and  told  him  that  according  to  the  record  W.  L.  Moody  owned 
the  bungalow  and  lot  (15  Bittle  Tract).  Mrs.  Abercrombie's  attor- 
ney then  gave  Jones  and  Stubbs  until  Monday  to  make  a  reconvey- 
ance of  the  Culver  City  property.  Stubbs  admitted  that  he  ought  not 
to  have  taken  the  deed,  and  was  sorry  that  he  had  recorded  it,  and 
said  he  thought  Brown  would  deed  the  property  back,  and  that 
Jones  had  a  deed  from  Brown,  conveying  the  property  back  to  her, 
but  that  it  was  not  properly  acknowledged.  Thereafter  Mrs.  Aber- 
crombie received  her  deed  to  Brown  from  the  Title  Insurance  &  Trust 
Company  and  tore  it  up. 

On  cross-examination  Mrs.  Abercrombie  said  she  was  perfectly 
satisfied  if  all  the  stipulations  were  lived  up  to,  and  that  the  $300 
"boot  money"  was  deposited  on  the  29th;  that  she  had  written  to 
Stubbs  on  the  27th  of  September,  telling  him  that  she  did  not  want 
to  go  through  with  her  contract,  and  that  before  that  date  she  knew 
that  Stubbs  had  sold  the  lot  he  was  getting  from  her  for  Mrs.  Turner 
to  a  Mr.  Brown  through  the  real  estate  agent,  Jones ;  that  she  made 
no  objection,  provided  they  did  what  they  agreed  to  do;  that  she 
did  not  deliver  to  Stubbs  a  bargain  and  sale  deed,  and  did  not  receive 
from  him  a  deed  executed  by  Margaret  Turner;  that  the  two  deeds 
were  on  the  table  when  Mr.  Merrill  was  present,  and  that  Stubbs  told 
her  she  could  take  the  deed  and  satisfy  herself  as  to  the  title;  that 
on  the  next  day  she  took  it  back  and  offered  it  to  Merrell,  who  told 
her  to  send  it  to  Stubbs,  but  that  she  did  not  do  so,  and  turned  it 
over  to  the  Title  Insurance  Company  on  the  24th  of  September.  She 
says  that  on  the  17th  of  September  she  had  a  talk  with  Stubbs  and 
Jones  and  Merrill,  when  Merrill  placed  the  bargain  and  sale  deed  in 
front  of  Stubbs  and  the  Turner  deed  in  front  of  her,  and  she  signed 
an  escrow  instruction,  which  was  put  in  the  Title  Insurance  &  Trust 
Company,  regarding  the  Culver  City  lot  to  Brown,  but  does  not 
remember  that  the  instruction  called  for  a  payment  to  her  of  the 
sum  of  $275;  that  Stubbs  paid  her  $25  as  part  of  the  pa)mient  of 
$300,  and  that  she  was  to  receive  $275  through  escrow ;  that  her  main 
object  was  to  get  the  $300,  and  that  she  was  satisfied  with  the  prop- 
erty she  was  to  get  from  Margaret  Turner  in  exchange  for  her  prop- 
erty. 
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George  Stelle,  called  by  the  government,  testified  that  he  was  em- 
ployed in  the  escrow  department  of  the  Title  Insurance  &  Trust  Cocn- 
pany  of  Los  Angeles,  and  had  charge  of  the  escrow  between  Mrs. 
Abercrombie  and  Stubbs;  that  on  September  22,  1915,  the  com- 
pany delivered  to  Stubbs  the  certificate  of  title  to  the  Culver  City- 
lot,  and  he  receipted  for  it,  and  on  September  29th  $275  was  de- 
posited by  Mr.  Clanton  to  the  credit  of  Mrs.  Abercrombie  on  the 
escrow  involving  the  exchange  of  properties  between  Margaret  Turner 
and  Mrs.  Abercrombie.  Clanton  testified  that  he  had  made  the  $275 
deposit  in  the  interest  of  Mr.  Jones,  and  deposited  it  with  instructions 
to  the  Title  Insurance  &  Trust  Company  to  pay  the  same  to  Mrs- 
Abercrombie. 

C.  L.  Brewer  testified  that  in  September,  1915,  he  was  employed 
by  the  Los  Angeles  Title  Insurance  Company ;  that  he  had  an  escrow- 
dated  September  22,  1915,  to  which  Stubbs  and  Jones  were  related. 
This  escrow  was  signed  by  Jones,  and  called  for  $635  to  be  used  few- 
guaranty  of  title  for  lot  10,  block  19,  tract  2444,  Culver  City  proper- 
ty, to  show  title  vested  in  A.  W.  Brown.  Brewer  further  said  that, 
when  Stubbs  and  Jones  left  the  escrow,  they  handed  to  him  the  deed 
from  Mrs.  Abercrombie  to  Margaret  Turner,  and  on  the  same  day 
Stubbs  advised  the  witness  to  deliver  the  deed  to  Miss  Betty  Richards  ; 
that  thereafter  they  received  a  deed  from  Margaret  Turner  to  Brown, 
which  was  used  in  place  of  the  prior  deed,  owing  to  a  defect  in  the 
power  of  attorney  in  the  first  deed;  that  the  ^541  cash  placed  in 
escrow  by  Jones  was  on  hand;  that  papers  were  signed  for  record- 
ing and  the  money  disbursed  on  the  25th ;  that  a  check  was  delivered 
in  favor  of  Nellie  Stubbs  for  $1,615.50.  The  deed,  which  was  part 
of  the  escrow  from  Turner  to  Brown,  was  signed  by  Stubbs,  as  at- 
torney in  fact  for  Margaret  Turner.  This  deed,  as  stated,  was  not 
used,  because  of  a  defect  in  the  power  of  attorney.  In  the  deed, 
Margaret  Turner,  described  as  a  single  woman,  granted  to  A.  W. 
Brown,  a  single  man,  lot  10,  block  19,  tract  2444,  etc. 

Albert  Chapelle,  an  employe  of  the  district  attorney's  office  in 
I^s  Angeles  county,  testified  that  he  had  a  talk  with  Stubbs  about 
October  2,  1915,  concerning  the  transaction  between  Stubbs  tod 
Mrs.  Abercrombie;  that  Stubbs  said  he  had  received  the  deed  from 
Mrs.  Abercrombie  to  Margaret  Turner,  and  that  it  had  been  put  in 
escrow  with  the  Title  Insurance  &  Trust  Company;  that  Jones  ob- 
jected to  the  deed,  whereupon  it  had  been  arranged  between  Jones, 
acting  for  Brown,  Mrs.  Abercrombie,  and  himself  that  this  deed  should 
be  withdrawn,  and  a  deed  directly  from  Mrs.  Abercrombie  to  Brown 
should  be  substituted  for  it  in  escrow  at  the  Title  Insurance  &  Trust 
Company;  that  Stubbs  said  he  had  recorded  the  deed  because  Jones 
was  pushing  him  to  close  the  transaction  and  that  the  deal  would  be 
lost  if  the  matter  was  not  hurried  up. 

On  the  part  of  the  defendants  one  witness  was  called,  Baker,  who 
said  that  he  had  a  lien  on  the  property  located  at  1307  M)rra  street 
(evidently  the  Margaret  Turner  lots),  a  trust  deed,  which  he  had 
since  foreclosed,  and  when  foreclosed,  in  May,  1916,  that  he  served 
parties  by  the  names  of  Moody,  Abercrombie,  and  Turner  with  notice 
of  foreclosure. 
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We  cannot  gather  from  all  this  evidence  substantial  proof  of  a 
conspiracy  (section  37,  35  Stat.  1096)  to  commit  a  violation  of  sec- 
tion 215  of  the  Criminal  Code,  or  of  a  violation  of  section  215.  The 
advertisement  was  not  a  misrepresentation.  StDbbs  had  the  property 
for  exchange,  and  Mrs.  Abercrombie,  who  is  evidently  a  very  intelli- 
gent and  capable  woman,  examined  it  and  then  concluded  it  was  worth 
the  price  set  upon  it  by  Stubbs,  and  advised  Stubbs  that  she  was  ready 
to  make  the  exchange  if  her  terms  were  complied  with.  There  was  no 
evidence  to  sustain  3ie  charge  in  the  indictment  that  Stubbs  or  any  one 
else  told  Mrs.  Abercrombie  that  the  original  owner  of  the  property 
-was  a  railroad  man  and  the  husband  of  Mrs.  Turner,  or  that  Mrs. 
Turner  wanted  to  realize  about  $2,000  from  the  property.  In  the 
preliminaries,  certainly,  Mrs.  Abercrombie  was  not  misled  in  any 
way,  but,  on  the  contrary,  was  perfectly  satisfied  to  make  the  ex- 
change. There  appears  to  have  been  no  unfairness  in  the  matter  of 
values,  and  no  evidence  of  any  criminal  combination  between  Stubbs 
and  Mrs.  Turner  or  Jones  in  any  of  the  preliminary  talks,  relating  to 
the  sale  or  exchange  of  the  property.  It  may  be  that  there  was  some 
cause  for  suspicion  in  the  statements  made  by  Stubbs  in  excusing  him- 
self for  delay  in  not  procuring  the  $300  from  Mrs.  Turner ;  but,  as- 
simiing  there  was,  still  there  is  lack  of  evidence  of  any  concert  of  ac- 
tion between  Stubbs  and  any  one  with  intent  to  devise  a  scheme  to 
defraud  and  to  defraud  by  using  the  mails. 

The  evidence  shows  that  Mrs.  Turner  owned  the  property,  subject 
to  two  mortgages,  amotmting  to  $1,450.  If,  as  a  fact,  at  the  time  of 
the  negotiations  or  execution  of  the  papers,  Mrs.  Turner  was  not 
the  owner,  the  prosecution  could  have  easily  proved  the  state  of 
title;  and,  if  it  were  not  in  Mrs.  Turner,  a  strong  case  against  the 
defendant  would  have  been  made.  But  in  the  absence  of  such  evi- 
dence the  presumption  of  innocence  stands  in  defendant's  favor. 
Again,  there  was  the  payment  of  $25  to  Mrs.  Abercrombie,  which 
was  accepted  by  her  after  statements  by  Stubbs  of  the  inability  of 
Mrs.  Turner  to  make  the  further  payment  until  a  later  date,  and  the 
evidence  of  the  prosecution  is  that  at  a  later  date  the  $275  was  deposit- 
ed for  the  credit  of  Mrs.  Abercrombie.  There  was,  on  Mrs.  Aber- 
crombie's  part,  dissatisfaction  over  the  evidence  of  title  to  the  Turner 
property  and  some  parleying  between  her  and  Stubbs;  but  the  con- 
versations constituted  no  sufficient  evidence  of  conspiracy  to  defraud 
between  Stubbs  and  any  one  else. 

Coming  now  to  the  fact  that  there  was  a  third  person  interested, 
we  find  that  Mrs.  Abercrombie  was  told,  in  the  presence  of  Mr.  Mer- 
rill, of  the  Title  Insurance  &  Trust  Company,  that  tliere  was  another 
person  interested;  but  she  frankly  says  that  she  made  no  objections 
"as  to  the  deal  being  a  three-cornered  one,"  and  that  it  was  satisfac- 
tory if  they  did  what  they  stipulated  to. 

The  connection  of  Jones  with  the  transaction  is  also  important.  The 
indictment  charges  that  Margaret  Turner  would  cause  the  lots  to  be 
conveyed  by  the  purchaser  to  Jones,  and  that  Jones  would  thereafter 
convey  or  cause  the  lots  to  be  conveyed  to  Brown,  as  part  of  the  fraud- 
ulent scheme.    But,  as  it  was  explained  to  Mrs.  Abercrombie  before 
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she  concluded  the  transaction  that  Jones  was  not  the  real  buyer,  and 
that  Brown  was  to  be  the  purchaser  of  the  property,  and  as  Mrs. 
Abercrombie  was  "perfectly  satisfied,"  provided  she  received  the 
$300  agreed  to  be  paid  to  her,  we  cannot  see  how  it  can  be  said  that 
there  was  proof,  beyond  a  reasonable  doubt,  of  a  combination  between 
Stubbs  and  Jones,  or  Brown  or  Turner,  with  purpose  to  defraud.  The 
transaction  was,  as  explained  by  Mrs.  Abercrombie,  a  "three-cornered 
deal."    She  said : 

'*I  knew  •  •  *  that  he  [Stubbs]  sold  the  lot  he  was  getting  from  me 
for  Mrs.  Turner  to  a  Mr.  Brown  through  the  real  estate  agent  named  Jones. 
I  knew  Mr.  Jones  expected  to  get  my  Culver  City  lot  from  Mr.  Stubbs." 

Furthermore,  the  transaction  was  carried  through  in  the  ofiice  of  an 
escrow  agent,  the  Title  Insurance  &  Trust  Company.  It  comes,  then, 
to  this :  If  there  was  a  conspiracy  to  defraud,  as  charged,  or  a  scheme 
devised,  it  must  have  been  in  relation  to  what  happened  on  the  17th 
of  September,  when  Mrs.  Abercrombie  and  Stubbs  and  a  Mr.  Ogden 
met  in  the  Title  Insurance  &  Trust  Company  Building  in  Los  Angeles. 
There  the  matter  of  the  exchange  was  talked  over  between  Stubbs  and 
Mr.  Merrill.  Jones  said  he  was  buying  the  lot  from  Stubbs,  and  that 
it  made  no  difference  to  him  what  form  of  deed  was  used.  Mr.  Mer- 
rill objected  to  one  form,  and  Jones  suggested  that  Mrs.  Abercrombie 
could  make  delivery  direct  to  Brown,  who  appears  to  have  been  ex- 
changing an  equity  in  some  acreage  for  a  lot  in  Culver  City,  which  was 
the  lot  Mrs.  Abercrombie  was  conveying  to  Margaret  Turner.  But 
Mrs.  Abercrombie  distincdv  says  that  she  was  asked  by  Mr.  Merrill 
if  she  was  willing  to  deea  directly  to  Brown,  and  replied  that  she 
was,  if  she  got  what  was  agreed  to  be  paid  to  her;  that  she  did 
not  care  who  got  the  property,  and  would  deed  to  Brown,  or  Margaret 
Turner,  "whichever  one  you  all  decide  on,  if  I  get  what  is  due  me." 
The  only  reason,  apparently,  why  the  deeds  were  not  made  then  and 
there  was  the  desire  to  save  the  expense  of  having  them  made  out 
by  the  Title  Insurance  Company.  Mr.  Merrill  at  that  time  gave  to 
Mrs.  Abercrombie  the  deed  she  had  made  to  Margaret  Turner.  New 
deeds  were  made  and  put  in  escrow  in  the  Title  Insurance  office,  Mrs. 
Abercrombie  also  giving  to  Mr.  Merrill  the  original  deed.  Again, 
thereafter,  Mrs.  Abercrombie  went  over  the  whole  transaction  with 
Jones. 

There  remains  the  circumstance  of  the  action  of  Stubbs  in  going 
through  "the  motion  of  tearing  up  the  original  deed"  in  the  presence 
of  Mr.  Merrill  and  Mrs.  Abercrombie.  It  is  not  contended  that  Stubbs 
did  destroy  the  deed ;  his  fault  was  in  allowing  Mrs.  Abercrombie  to 
think  he  had  destroyed  it,  and  in  putting  the  deed  upon  record  and 
not  frankly  telling  Mrs.  Abercrombie  Uie  whole  truth,  or  making 
known  to  her  or  to  Mr.  Merrill  what  his  purpose  was.  Of  course 
Stubbs  was  wrong  in  this,  and  afterwards  admitted  his  error.  But, 
after  all,  the  material  question  for  decision  is  whether  he  was  one 
of  a  conspiracy  to  devise  a  scheme  to  defraud  by  using  the  mails  of 
the  United  States;  and,  granting  that  his  conduct  in  and  about  the 
recording  of  the  deed  was  deception,  nevertheless,  if  there  is  no  evi- 
dence of  conspiracy  or  of  a  scheme  to  defraud  and  use  of  the  mails. 
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the  conviction  of  the  charges  against  him  cannot  stand.     Farmer  .v. 
United  States,  223  Fed.  903,  139  C.  C.  A.  341. 

It  is  to  be  emphasized  that  the  contract  of  exchange  between  the 
parties  called  for  certain  things,  which  were  done.    There  was  a  deed 
to    the  Turner  property,  subject  to  a  total  secured  indebtedness  of 
$1,224,  delivered  to  Mrs.  Abercrombie  through  the  escrow  agent. 
Mrs.  Abercrombie  was  to  be  paid  $300  by  Margaret  Turner;  $25  was 
paid  to  her  at  the  signing  of  the  contract,  and  the  balance  was  de- 
livered to  the  escrow  agent  for  her.    Before  she  transferred  to  Brown, 
she  knew  that  there  was  a  third  party.  Brown,  in  the  matter,  and  made 
no  objection  whatsoever.     Mrs.  Abercrombie  was  not  injured  by  the 
recording  of  the  deed,  and  assuming  that  there  was  chicane  on  the 
part  of  the  defendant  Stubbs  in  not  telling  her  of  his*  purpose,  and 
in  having  the  deed  recorded,  it  does  not  prove  that  he  was  in  fraudulent 
combination  with  Jones,  or  Brown,  or  Margaret  Turner^  or  that  he 
had  devised  a  scheme  to  defraud  any  one,  and  in  carrying  it  out  used 
the  mails,  as  charged  in  the  first  and  second  count  of  the  indictment. 
The  explanation  of  counsel  for  Stubbs  is  that  Stubbs  feared  Mrs. 
Abercrombie  would  try  to  get  out  of  her  contract,  and,  as  he  was 
bound  in  the  three-cornered  deal  to  sell,  his  possession  of  the  deed 
was  a  kind  of  guaranty  that  Mrs.  Abercrombie  would  stand  by  her 
bargain,  and  that  Stubbs  expected  to  get  the  balance  of  the  $300 
wherewith  to  pay  Mrs.  Abercrombie  out  of  the  sale  to  Brown,  to 
whom  she  made  the  deed  already  referred  to.     This  may  or  may 
not  be  correct,  but  it  is  compatible  with  innocence  of  alleged  crimi- 
nality.    It  is  to  be  remembered  that  the  Turner  deed  to  Mrs.  Aber- 
crombie had  already  been  delivered  to  the  escrow  agent  by  Stubbs, 
and  the  $25  of  the  $300  had  been  paid.    Stubbs  should  have  acted  with 
candor  and  waited ;  but,  confining  our  opinion  to  the  evidence  of  the 
charge  made  against  him,  we  cannot  deduce  the  criminality  alleged  by 
reason  of  the  fact  that  he  kept  the  first  deed  and  put  in  on  record,  or 
wrote  the  letter  of  September  11th  to  Mrs.  Abercrombie.    Trickiness 
of  method  in  carr3ring  out  the  agreed-upon  exchange  is  not  to  be  con- 
fused with  a  scheme  to  defraud  as  charged. 
Judgment  is  reversed,  and  a  new  trial  granted. 


(249  Fed.  579) 

FARMERS'  STATE  BANK  v.  FREEMAN. 

In  re  JONES  BROS.  &  CO. 

(Circoit  Court  of  Appeals,   Eighth  Circuit     February  23,  1918.) 

No.  4907. 

1.  Appeal  and  Ebbob  ^=»1008(1) — Review — Findings  or  Tbial  Coubt. 

Findings  by  the  trial  judge,  who  heard  the  evidence  and  saw  the  wit- 
nesses when  testifying,  will  not  be  disturbed,  unless  clearly  against  the 
weight  of  the  evidence,  or  induced  by  a  mistaken  view  of  the  law. 

2.  Bankbuptcy  ^=>163 — Pkefebences — What  Constitutes. 

Where,  within  four  months  of  adjudication,  a  bankrupt  whose  indebted- 
ness to  a  bank  was  overdue,  gave  a  bill  of  sale  conveying  certain  prop- 
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.  erty  to  the  bank's  attorney,  who  transferred  to  the  bankrupt  funds  lent  l?y 
the  bank  on  security  of  the  bill  of  sale,  and  the  bank  thereupon  applied 
to  its  indebtedness  such  funds,  which  were  deposited  to  the  credit  of 
the  bankrupt,  the  transaction  must  be  deemed  a  scheme  to  prefer  tlie 
bank,  and  the  application  of  such  moneys  cannot  be  justified  as  a  tMuik- 
ing  transaction. 

3.  Bankbuptcy  9=»303(3) — Pbefebences — Insolvency — Evidencb. 

In  a  suit  to  set  aside  an  alleged  preferential  payment  to  a  bank,  evi- 
dence held  to  show  that  at  the  time  of  the  ixayment  the  corporate  debtor^ 
which  was  subsequently  adjudicated  bankrupt,  was  insolvent. 

4.  Bankbuptcy  ^=9166(5) — Pbefebential  Payment — ^Knowledoe  op  Attom- 

NEY. 

Knowledge  of  an  attorney,  who  acted  In  the  transaction  which  cul- 
minated i9  a  preferential  payment  to  his  client,  a  creditor  of  the  bank- 
rupt, is  imputable  to  the  client 

6.  Bankbuptcy  <S=»166(4) — Pbefebential  Payment^— Knowledge. 

Under  Bankruptcy  Act  July  1,  1898,  c.  541,  S  60b,  30  Stat  562  (Gomp. 
St  1916,*  §  9644),  declaring  that,  if  a  transfer,  etc.,  shall  operate  as  a 
preference,  and  the  person  receiving  it  or  to  be  benefited  thereby,  or  bis 
agent,  shall  have  reasonable  cause  to  believe  that  the  transfer  woald 
effect  a  preference.  It  shall  be  voidable,  notice  of  facts  which  would  in- 
vite a  person  of  reasonable  prudence  to  inquiry  is  notice  of  all  the  facts 
which  a  reasonably  diligent  inquiry  would  develop. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas ;  F.  A.  Youmans,  Judge. 

Suit  by  F.  F.  Freeman,  as  trustee  in  bankruptcy  of  Jones  Bros.  & 
Co.,  a  corporation,  against  the  Farmers'  State  Bank  and  another. 
From  decree  for  plaintiff,  the  named  defendant  appeals.    AlBrmed. 

W.  N.  Ivie,  of  Rogers,  Ark.,  for  appellant. 

L.  H.  McGill,  of  Bentonville,  Ark.,  and  E.  H.  Thomas,  of  Kansas 
City,  Mo.,  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges*  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge.  This  is  an  appeal  from  a  decree  in  fa- 
vor of  the  appellee.  The  action  was  against  the  appellant  and  one 
E.  M.  Fowler  to  recover  an  alleged  preferential  payment  made  to  the 
bank  by  the  bankrupt  within  four  months  prior  to  its  adjudication  as 
a  bankrupt.  The  material  facts  charged  in  the  complaint  are  that  on 
February  6,  1915,  an  involuntary  petition  in  bankruptcy  was  filed 
against  Jones  Bros.  &  Co.,  a  corporation,  upon  the  ground  of  hav- 
ing made  preferential  payments  while  insolvent.  Among  the  pref- 
erential payments  alleged  to  have  been  made  was  that  to  the  appel- 
lant for  the  recovery  of  which  this  action  was  instituted.  The  bank- 
rupt filed  an  answer  denying  the  insolvency  and  the  acts  of  bankruptcy 
charged.  Upon  a  hearing  the  court  adjudicated  the  company  a  bank- 
rupt, and  the  appellee  was  duly  elected  and  qualified  as  trustee. 

It  was  charged  in  the  complaint:  That  on  January  13,  1915,  the 
bankrupt  was  indebted  to  the  appellant  bank  in  the  sum  of  $3,196  and 
interest  thereon,  evidenced  by  its  promissory  note.  The  note  had 
been  overdue  since  October,  1914,  and  was  unsecured.    That  on  that 
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day  the  defendant,  E.  M.  Fowler,  Mr.  Clark,  the  cashier  of  the  appel- 
laxit  bank,  and  the  president  of  the  Tones  Company  agreed  upon  and 
carried  out  the  following  scheme:   The  bankrupt  executed  to  E.  M. 
Fowler  a  bill  of  sale,  whereby  it  conveyed  to  him  8,000  gallons  of 
apple  juice,  belonging  to  it,  for  the  expressed  consideration  of  $3,500. 
That  the  said  Fowler,  not  being  possessed  of  the  money,  borrowed 
it  from  the  appellant,  executing  his  note  for  said  sum  of  money,  and 
as  security  for  the  loan  pledged  the  bill  of  sale  executed  to  him  by 
the  bankrupt.    That  the  bank  gave  Fowler  credit  on  its  books  for  that 
stim  of  money,  and  Fowler  immediately  thereafter  gave  his  check  on 
the  bank  to  the  bankrupt  for  the  $3,500.     The  check  was  thereupon 
deposited  by  the  bankrupt  with  the  appellant,  and  that  evening,  after 
banking  hours,  the  bank  charged  the  bankrupt  with  the  amount  of 
the  note.     That  Mr.  Fowler  was  the  attorney  for  the  bank,  as  well 
as  of  the  bankrupt  at  the  time.     That  for  a  long  time  prior  to  this 
transaction  the  bankrupt  had  kept  its  account  with  the  appellant  bank, 
which  showed  that  for  a  considerable  time  the  bankrupt  was  over- 
drawn at  the  bank,  and  when  it  had  balances  they  were  for  very  small 
sums*    That  at  the  time  this  transaction  took  place  the  bankrupt  was 
insolvent,  which  was  known  to  the  appellant,  as  well  as  Mr.  Fowler, 
its  attorney.     That  the  application  of  the  money  thus  deposited  to 
the  credit  of  the  bankrupt  was  not  made  in  good  faith  in  the  usual 
course  of  business,  but  for  the  purpose  of  enabling  the  appellant  to 
secure  an  unlawful  preference,  in  violation  of  the  provisions  of  the 
Bankruptcy  Act. 

Defendants  filed  separate  answers,  denying  that  the  bankrupt  was 
insolvent  at  the  time,  and  alleging,  if  it  was  insolvent,  that  neither  of 
the  defendants  knew  it  or  had  reasonable  cause  to  know  it,  that  the 
transaction  was  made  in  good  faith,  and  not  for  the  purpose  of  ob- 
taining thereby  the  apple  juice  as  a  security  for  the  bankrupt's  in- 
debtedness to  appellant,  and  that  the  payment  was  not  an  unlawful 
preference,  but  a  set-off,  as  the  bank  had  a  right  to  make.  The  hear- 
ing was  upon  oral  evidence,  and  the  court  found  that  the  bankrupt, 
at  the  time  this  transaction  took  place,  was  insolvent,  and  that  the 
transaction  was  in  pursuance  of  an  understanding  between  the  officers 
and  attorney  of  the  bank  and  of  the  bankrupt,  for  the  purpose  of 
giving  the  bank  a  preference  in  the  collection  of  its  note,  and  rendered 
a  decree  against  the  bank  for  the  amount  claimed,  but  no  decree  was 
rendered  against  the  defendant  Fowler.  From  this  decree  the  appel- 
lant prosecutes  this  appeal. 

[1^  2]  The  findings  of  the  trial  judge,  who  heard  the  evidence  and 
saw  the  witnesses,  when  testifying,  will  not  be  disturbed  by  the  ap- 
pellate court,  unless  it  is  clearly  against  the  weight  of  the  evidence, 
or  was  induced  by  a  mistaken  view  of  the  law.  A  careful  reading  of 
the  evidence  convinces  that  the  entire  transaction  was  merely  a  scheme 
for  the  purpose  of  enabling  the  appellant  bank  to  secure  payment  of  its 
debt  in  full,  and  enable  it  to  bring  the  transaction  within  the  rule  laid 
down  in  N.  Y.  County  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct. 
199,  48  L.  Ed.  380.  Mr.  Fowler  had  no  money  of  his  own  to  lend ; 
the  bank  advanced  it  to  him;  he  loaned  it  to  the  bankrupt,  taking  as 
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security  therefor  the  bill  of  sale  of  the  apple  juice ;  the  check  he  gave 
to  the  bankrupt  was  on  the  appellant  bank,  and  was  deposited  imme- 
diately by  it  with  the  bank ;  and  on  the  same  day,  after  banking  hours, 
the  note  was  charged  by  the  bank  to  Jones  Bros.  &  Co. 

[3-5J  But  it  is  earnestly  contended  that  the  evidence  does  not  jus- 
tify the  finding  that  Jones  Bros.  &  Co.  was  insolvent  at  the  time,  with- 
in the  meaning  of  the  Bankruptcy  Act,  and,  if  it  was,  that  the  appel- 
lant or  its  attorney  knew  it,  or  had  knowledge  of  facts  sufficient   to 
put  it  upon  notice  of  the  insolvency.     The  evidence  establishes  that 
the  assets  of  the  bankrupt  at  that  time,  at  the  most  liberal  estimate, 
did  not  exceed  in  value  at  a  fair  valuation,  $104,229.41.    The  prop- 
erty was  appraised  by  experienced  appraisers,  one  of  them  the  secre- 
tary of  the  bankrupt  company,  ana  whenever  the  records  or  bills, 
showing  the  cost  of  each  article,  could  be  found,  they  were  accepted 
by  the  appraisers  as  the  fair  value  of  the  property.     The  appraise- 
ments of  the  real  estate  and  buildings  were  based  upon  the  careful 
estimate  of  an  experienced  architect  as  to  their  actual  value  and  cost 
of  reproduction.    It  showed  the  values  as  follows:  Springdale  plant, 
$11,302.32;    Centerton  plant,  $7,262.30;   Rogers  vinegar  plant,  $26,- 
094.98 ;   Rogers  preserving  plant,  $5,955.91 ;  the  St.  Joseph  property, 
taking  all  the  merchandise  at  actual  value,  if  in  perfect  condition, 
$9,400;    the  merchandise  at  Rogers  was  found  to  be  worth  $2,100. 
The  accounts  due  the  bankrupt  were  mostly  uncollectable,  and,  as  the 
trustee  testified,  that  although  he  had  made  extraordinary  efforts  to 
collect  them,  he  has  been  able  to  collect  but  very  little,  as  the  debt- 
ors have  no  property  subject  to  execution,  and  that  at  the  outside  they 
were  worth  not  more  than  $1,000.    The  property  in  the  state  of  Texas 
belonging  to  the  bankrupt  estate,  as  shown  by  the  testimony  of  the 
manager,  who  had  charge  of  it,  was  $33,712.46 ;  but  allowing  therefor 
the  value  claimed  for  it  by  the  bankrupt,  $41,113.90,  makes  the  full 
value  of  all  the  assets  $104,229.41.    The  debts  which  have  been  proved 
against  the  estate,  and  are  in  process  of  proof,  leaving  out  of  consid- 
eration the  disputed  claims,  amount  to  $118,941.28.    The  real  value  of 
the  assets  was  considerably  less;    but,  allowing  the  full  value  there- 
for, there  was  a  deficiency  of  nearly  $15,000. 

On  behalf  of  appellant  it  is  claimed  that  the  statements  of  the 
bankrupt's  assets  and  liabilities,  furnished  it  by  the  bankrupt,  show 
that  its  assets  exceed  its  liabilities  by  a  very  large  amount.  But  these 
statements  are  of  little  value,  as  appears  from  the  face  of  them. 
Great  reliance  was  placed  upon  the  statement  of  September  30,  1914, 
made  by  an  auditing  accountant,  and  which  was  furnished  to  the  bank. 
This  statement  by  the  auditor  was  simply  what  the  books  showed. 
Of  how  little  value  this  statement  is,  is  shown  by  the  fact  that  among 
the  assets  is  listed  $500,000  for  good  will.  The  real  estate,  buildings, 
and  equipment  appear  on  this  statement  as  of  the  value  of  $249,468.43. 
Among  the  real  estate  was  included  some  property  in  Texas,  listed  as 
of  great  value,  which  did  not  belong  to  the  bankrupt,  but  for  which 
they  only  held  a  lease,  and  it  had  been  forfeited  at  the  time  the  bank- 
ruptcy proceedings  were  instituted. 

The  state  of  the  bankrupt's  account  with  the  bank,  and  the  fact  that 
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this  note  had  been  overdue  for  three  months,  would  clearly  indicate 
to  any  business  man  that  the  company  was  insolvent.  Mr.  Fowler, 
who  was  the  attorney  for  the  bank  in  this  transaction,  and  also  the 
attorney  of  the  bankrupt,  certainly  knew  of  the  company's  insolvency, 
and  his  knowledge  was  the  knowledge  of  the  bank.  Section  60b  of 
the  Bankruptcy  Act  Notice  of  facts,  which  would  incite  a  person  of 
reasonable  prudence  to  an  inquiry  under  similar  circumstances  is 
notice  of  all  the  facts  which  a  reasonably  diligent  inquiry  would  de- 
velop. Coder  v.  McPherson,  152  Fed.  951,  82  C.  C.  A.  99;  Huttig 
Mfg.  Co.  V.  Edwards,  160  Fed.  619,  87  C.  C.  A.  521. 

The  findings  made  by  the  trial  judge  are  clearly  supported  by  the 
weight  of  the  evidence,  and  there  was  no  mistaken  view  of  the  law ; 
therefore  the  decree  is  affirmed. 


<^  Ted.   583) 

SHAWNEE  NAT.  BANK  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  4,  1918.) 

No.  6000. 

1.  JiTBT     9=»19(15) — FOBFEITUBES — NaTUBE     OF     PROCEEDINGS. 

A  proceeding  to  forfeit,  under  Rev.  St.  §  2140  (Comp.  St.  1916,  S  4141). 
an  automobile  seized  on  land,  on  the  ground  that  it  was  used  as  a  means 
for  the  introduction  of  intoxicating  liquor  into  the  Indian  country.  Is 
one  at  law,  and  the  parties  are  entitled  to  the  usual  rights  and  remedies 
incident  to  such  an  action,  including  the  right  to  trial  by  Jury. 

2.  Appeal  and  Ebbor  ^=»907(2) — Pbocbedinos  to  Forfeit  Vehicle — Presump- 

tions. 

Where,  in  a  proceeding  under  Rev.  St.  {  2140  (Comp.  St.  1916,  §  4141), 
to  forfeit  an  automobile  on  the  ground  that  it  was  used  as  a  means  for 
the  introduction  of  intoxicating  liquor  into  Indian  country,  the  court 
found  that  a  chattel  mortgagee  had  a  valid  lien,  but  that  it  was  inferior 
to  the  rights  of  the  United  States  under  the  forfeiture  proceeding,  it 
must  be  presumed,  in  absence  of  evidence,  that  the  mortgagee  had  nothing 
to  do  with  the  introduction  of  the  liquor  into  Indian  country. 

3.  Statutes   ^=»241(2) — Construction — Forfebture. 

It  is  a  principle  of  natural  law  and  justice  that  statutes  will  not  be 
held  to  forfeit  property,  except  for  the  fault  of  the  owner  or  his  agents, 
unless  such  a  construction  is  unavoidable. 

4.  Indians  9=»35 — Introduction  of  Liquors  into  Indian  Country — For- 

feitures. 

Rev.  St.  i  2140  (Comp.  St  1916,  {  4141),  providing  for  a  search  of  the 
boats,  stores,  packages,  wagons,  sleds,  and  places  of  deposit  of  one 
suspected  of  introducing  intoxicants  into  Indian  country,  and  declaring 
that,  if  such  liquor  is  found  therein,  the  same,  together  with  the  boats, 
teams,  wagons,  and  sleds  used  in  conveying  the  same,  and  also  the  goods, 
packages,  and  peltries  of  such  person,  shall  be  seized  and  forfeited,  does 
not  warrant  a  forfeiture  of  the  interest  of  an  innocent  chattel  mortgagee 
in  an  automobile  used  by  the  mortgagor,  who  was  in  possession,  to  convey 
intoxicants  into  Indian  country,  this  being  particularly  true,  as  Act  March 
2,  1917,  c  146,  30  Stat.  969,  subsequently  passed,  expressly  declares  that 
automobiles  or  other  vehicles  or  conveyances  used  in  introducing  intoxi- 
cants into  Indian  country,  whether  used  by  the  owner  or  other  person, 
shall  be  subject  to  forfeiture  as  provided  in  section  2140,  for  the  language 
of  the  section,  as  well  as  the  congressional  construction  placed  thereon, 
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indicates  that  no  forfeiture  should  be  allowed  of  any  of  the  articles 
mentioned,  except  those  owned  by  the  guilty  person. 

5.  Indians  ^=9«S5 — Introduction   of  Liquob  into  Indian  Oountby — Kob- 

FEiTUBES — "Wagons" — "Automobile." 

Section  2140  (CJomp.  St.  1916,  §  4141),  by  specifying  boats,  teams,  wag- 
ons, and  sleds,  excluded  automobiles,  as  those  yehicles  were  unknown 
when  the  section  was  enacted,  and  a  wagon  is  drawn  by  force  outside 
of  itself,  while  an  automobile,  as  its  name  suggests,  is  a  self-propeller, 
and  Congress,  had  it  intended  to  include  all  means  of  conveyance, 
might  properly  have  used  the  word  "vehicles"  or  "conveyances,"  a« 
it  did  in  Act  March  2,  1917,  which  extended  the  forfeiture  provisions  to 
automobiles,  etc,  instead  of  specifying  certain  ones. 

6.  Appeal  and  Error  «=»671(1) — Review — Record — Question  Presented. 

Where  the  trial  court  found  that  a  chattel  mortgagee  had  a  valid  lien 
on  an  automobile,  sought  to  be  forfeited  under  Rev.  St.  |  2140  (Comp.  St. 
1916,  §  4141),  because  used  by  the  mortgagor  to  carry  intoxicating  liquors 
into  Indian  country,  but  declared  the  lien  inferior  to  the  claim  of  tlie 
United  States,  the  mortgagee  was  entitled  to  raise  on  such  record  tlie 
question  whether  the  automobile  was  subject  to  forfeiture,  as  well  as 
whether  its  interest  could  be  forfeited,  as  the  findings  did  not  support  tbe 
judgment 

In  Error  to  the  District  Court  pf  the  United  States  for  the  West- 
em  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Libel  by  the  United  States  against  one  automobile  in  which  the 
Shawnee  National  Bank  filed  an  interplea,  asserting  its  ownership  of 
the  machine  under  a  chattel  mortgage.  The  lien  of  the  bank  was  held 
inferior  to  the  claim  of  the  United  States  under  the  forfeiture  pro- 
ceedings, and  the  Bank  brings  error.  Reversed  and  remanded,  with 
directions. 

Joe  M.  Adams  and  W.  L.  Chapman,  both  of  Shawnee,  Okl.,  for 
plaintiff  in  error. 

John  A.  Fain,  U.  S.  Atty.,  of  Lawton,  Okl.,  and  F.  E.  Ransdell, 
Asst.  U.  S.  Atty.,  of  Oklahoma  City,  Okl. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  Under  the  provisions  of  section  2140, 
Revised  Statutes  of  United  States,  as  amended  by  Act  March  1,  1907, 
c.  2285,  34  Stat.  1017  (Comp.  St.  1916,  §  4142),  on  August  22,  1916, 
a  special  agent  of  the  Indian  Bureau  for  suppression  of  the  liquor 
traffic  among  Indians,  being  informed  that  two  white  persons  by  the 
names  of  Frank  Cole  and  Rufus  H.  London,  had  introduced  or  were 
about  to  introduce  spirituous  liquors  into  the  Indian  country,  to  wit, 
the  Shawnee  Indian  allotment  of  one  Irene  Whitehead,  situated  in 
the  state  of  Oklahoma,  searched  an  automobile  then  in  the  possession 
of  said  Cole  and  London,  and  found  therein  spirituous  liquor  which 
had  been  introduced  into  said  Indian  country  by  said  Cole  and  Lon- 
don by  means  of  said  automobile.  The  automobile  was  thereupon 
seized  and  proceeded  against  by  libel  in  the  court  below,  and,  no  owner 
appearing  to  claim  the  same,  a  judgment  of  forfeiture  was  entered. 
Prior  to  the  judgment  of  forfeiture,  however,  plaintiff  in  error,  here- 
after called  the  bank,  by  leave  of  court  interpleaded  in  the  forfeiture 
proceedings  and  alleged  that  it  was  the  owner  of  a  chattel  mortgage 
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on  said  automobile,  given  by  said  Cole  April  11,  1916,  to  secure  the 
payment  of  a  promissory  note  for  the  sum  of  $636,  due  October  11, 
1916;  that  said  chattel  mortgage  provided  that  Cole  should  remain 
in  possession  of  the  automobile  until  default  should  be  made  in  the 
pa3rment  of  the  note,  provided,  always,  that  if,  at  any  time,  the  bank 
should  deem  itself  insecure,  the  debt  and  interest  should  become  due, 
and  the  bank  should  have  the  right  to  take  possession  of  the  automo- 
bile and  sell  the  same  at  public  auction  in  order  to  satisfy  the  amount 
of  the  debt.  It  was  also  alleged  that  the  mortgage  was  duly  recorded 
in  the  proper  office  on  April  13,  1916.  The  bank  prayed  that  the 
automobile  be  delivered  to  it  under  the  terms  of  the  mortgage  for  the 
purpose  of  foreclosure  and  sale.  The  judgment  of  forfeiture  reserved 
a  decision  as  to  the  claim  of  the  bank,  the  proceeds  arising  from  the 
sale  of  the  automobile  in  the  forfeiture  proceedings;  amounting  to 
the  sum  of  $551,  being  ordered  paid  into  court  to  await  a  decision 
on  said  claim. 

Subsequently  the  court  decided  that  the  bank  had  a  valid  lien  by 
virtue  of  its  mortgage  on  the  automobile  to  the  amount  of  its  debt 
at  the  time  the  same  was  seized,  but  that  said  lien  was  inferior  to 
the  claim  of  the  United  States  under  the  forfeiture  proceedings.  The 
bank  was  therefore  denied  any  relief,  and  the  proceeds  arising  from 
the  sale  of  the  automobile,  less  costs,  were  ordered  distributed,  one- 
half  to  the  United  States  and  one-half  to  the  informer. 

[1]  In  view  of  the  proceedings  in  the  court  below,  it  is  proper  to 
state  that,  the  seizure  in  this  case  being  on  land  and  not  within  the  ad- 
miralty jurisdiction  of  the  United  States,  the  action  in  the  court  be- 
low was  properly  an  action  at  law,  in  which  the  parties  were  entitled 
to  such  rights  and  remedies  as  are  incident  to  such  an  action  in  the 
federal  courts,  including  the  right  to  trial  by  jury.  The  Sarah,  8 
Wheat.  391,  5  L.  Ed.  644;  Morris's  Ctotton,  8  Wall.  507,  19  L.  Ed. 
481;  Confiscation  Cases,  20  Wall.  92,  22  L.  Ed.  320;  Armstrong's 
Foundry,  6  Wall.  766,  18  L.  Ed.  882;  Confiscation  Cases,  7  Wall. 
454,  19  L.  Ed.  196;  Henderson's  Distilled  Spirits,  14  Wall.  44,  20  L. 
Ed.  815.  There  seems,  however,  to  have  been  no  disputed  question 
of  fact  in  issue  at  the  trial,  and,  as  no  objection  was  made  to  the  form 
k)f  the  proceeding  or  the  manner  of  trial,  nothing  more  need  be  said. 

[2-4]  Section  2140,  under  which  the  automobile  was  forfeited,  reads 
as  follows: 

"If  any  ♦  ♦  ♦  has  reason  to  suspect  or  Is  informed  that  any  white 
person  or  Indian  is  abont  to  introduce  or  has  introduced  any  spirituous  liquor 
or  wine  into  the  Indian  country  in  violation  of  law,  •  •  •  may  cause  the 
boats,  stores,  packages,  wagons,  sleds,  and  places  of  deposit  of  such  person 
to  be  searched;  and  if  any  such  liquor  is  found  therein,  the  same,  together 
with  the  boats,  teams,  wagons,  and  sleds  used  in  conveying  the  same,  and  also 
the  goods,  packages,  and  peltries  of  such  person,  shall  be  seized  and  delivered 
to  the  proper  oflacer,  and  shall  be  proceeded  against  by  libel  in  the  proper 
court,  and  forfeited,  one-half  to  the  informer  and  the  other  half  to  the  use 
of  the  United  States."     Comp.  St.  1916,  §  4141. 

It  is  claimed  by  counsel  for  the  United  States  that  the  above  statute 
treats  the  automobile  in  this  case  as  the  offender,  without  any  regard 
whatsoever  to  the  personal  misconduct  or  responsibility  of  the  owner 
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thereof,  and  therefore,  as  the  automobile  was  found  guilty,  forfeiture 
followed  as  a  matter  of  course,  regardless  of  the  rights  of  the  bank 
under  its  mortgage,  and  that,  if  this  position  is  not  correct,  still,  as  the 
trial  court  forfeited  the  automobile  and  the  evidence  is  not  in  the  rec- 
ord, we  must  presume  that  there  was  evidence  that  the  bank  knew 
or  had  good  reason  to  know  the  use  to  which  the  automobile  was  be- 
ing put.  This  last  contention,  of  course,  is  inadmissible,  for  the  rea- 
son that  the  court  found  that  the  bank  had  a  valid  Hen  upon  the  au- 
tomobile, and,  if  we  indulge  in  any  presumption  as  to  the  connection 
of  the  bank  with  the  introduction  of  the  liquor  into  the  Indian  coim- 
try,  we  must  presume,  in  the  absence  of  any  evidence  or  finding  to  the 
contrary,  that  the  bank  had  nothing  to  do  with  it. 

Counsel  for  the  bank  claim  that  the  statute  above  quoted  simply 
forfeits  the  interest  of  the  introducer  of  the  spirituous  liquor  in  the 
automobile ;  therefore,  it  not  appearing  that  the  bank  had  anything  to 
do  with  the  introduction  of  the  liquor,  its  interest  could  not  be  for- 
feited. The  United  States  District  Court  for  the  District  of  Montana 
in  the  case  of  United  States  v.  Two  Gallons  of  Whisky  et  al.,  213  Fed. 
986,  decided  that  the  above  statute  could  not  be  held  to  forfeit  prop- 
erty which  had  been  borrowed  by  the  person  who  introduced  the  liq- 
uor into  the  Indian  country;  the  owner  of  the  property  not  having 
any  knowledge  or  information  as  to  the  use  to  which  the  property 
was  to  be  put.  United  States  v.  246  Pounds  of  Tobacco  (D.  C.)  103 
Fed.  791. 

In  cases  under  revenue  statutes  a  mortgagee  is  regarded  with  great- 
er favor  than  the  owner.  United  States  v.  Two  Barrels  Whisky,  96 
Fed.  497,  37  C.  C.  A.  518.  Where  a  smuggling  statute  authorized 
the  forfeiture  of  any  vessel  "whose  master  should  knowingly  violate 
the  act,"  it  was  held  that  a  master  of  a  vessel,  who  was  appointed  by 
less  than  a  majority  of  the  ownership  of  the  vessel,  could  not,  by  vio- 
lating the  law,  subject  the  majority  interest  to  forfeiture.  The  Calypso, 
230  Fed.  962,  145  C.  C.  A.  156.  In  United  States  v.  372  Pipes  of 
Spirits,  5  Sawyer,  421,  Fed.  Cas.  No.  16,505,  under  a  statute  which 
authorized  the  forfeiture  of  "spirits  owned  by  such  person,"  it  was 
decided  that  a  mortgagee  would  be  protected  to  the  extent  of  his  debt. 
In  United  States  v.  Stowell,  133  U.  S.  1,  10  Sup.  Ct.  244,  33  L.  Ed. 
555,  it  was  decided  that  the  interest  of  the  mortgagee  on  realty  upon 
which  an  illicit  still  had  been  established  would  not  be  forfeited,  where 
the  mortgage  was  taken  prior  to  the  establishment  of  the  still.  It  is 
also  a  principle  of  law  and  natural  justice  that  statutes  will  not  be  held 
to  forfeit  property,  except  for  the  fault  of  the  owner  or  his  agents, 
unless  such  a  construction  is  unavoidable.  Peisch  v.  Ware,  4  Cranch, 
347,  2  L.  Ed.  643;  United  States  v.  33  Barrels  of  Spirits,  1  Abb. 
U.  S.  311,  Fed.  Cas.  No.  16,470;  Clinkenbeard  v.  United  States,  21 
Wall.  65,  22  L.  Ed.  477. 

There  are  cases  cited  upon  other  statutes  which  seem  to  support  the 
contention  of  counsel  of  the  United  States,  but  we  think  justice  re- 
quires us  to  adopt  the  view  presented  by  counsel  for  the  bank.  An 
examination  of  the  decisions  under  different  statutes  of  the  United 
States  providing  for  the  forfeiture  of  property  shows  that  there  arc 
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two  classes  of  statutes,  one  authorizing  forfeiture  irrespective  of  own- 
ership, and  the  other  making  ownership  of  the  wrongdoer  a  necessary 
element.  Heidritter  v.  Elizabeth  Oil  Cloth  Company  (C.  C.)  6  Fed. 
138,  affirmed  112  U.  S.  294,  5  Sup.  Ct.  135,  28  L.  Ed.  729. 

It  is  contended  by  counsel  for  the  United  States  that  the  words  "of 

such  person"  in  the  above  statute,  occurring  after  the  word  "peltries," 

by  all  rules  of  grammatical  construction  relate  to  the  last  antecedents, 

which  are  "goods,"  "packages,"  and  "peltries,"  and  do  not  relate  back 

to  boats,  teams,  wagons,  and  sleds ;  therefore  the  statute,  so  far  as  the 

words  "boats,"  "teams,"  "wagons,**  and  "sleds"  are  concerned,  does 

not  limit  the  forfeiture  to  the  interest  therein  of  the  introducer  of  the 

spirituous  liquor ;  while  counsel  for  the  bank  claim  that  the  words  "of 

such  person,"  where  they  appear  after  the  word  "peltries,"  have  the 

same  significance  as  they  do  in  the  previous  part  of  the  law  following 

the  words  "places  of  deposit,"  and  therefore  the  law  only  provides  for 

the  forfeiture  of  the  property  of  the  person  who  has  introduced  or  is 

about  to  introduce  spirituous  liquor  into  the  Indian  country,  and  that 

when  this  meaning  is  given  to  the  statute  it  excludes  from  forfeiture 

the  special  interest  of  tfie  bank  under  its  mortgage. 

The  decision  of  the  question  presented  is  not  free  from  difficulty, 
but,  taking  into  consideration  the  fact  that  the  law  is  highly  penal, 
and  that  before  the  property  of  a  citizen  may  be  confiscated  a  case 
clearly  within  the  letter  and  spirit  of  the  law  must  be  made,  we  do 
not  think  it  was  the  intention  of  the  law  to  forfeit  the  interest  of  the 
bank  in  the  automobile.  We  also  are  of  the  opinion  that  the  words 
"of  such  person,"  where  they  occur  in  the  law  after  the  word  "peltries," 
relate  as  well  to  the  words,  "boats,  teams,  wagons,  and  sleds"  as  to 
the  words  "goods,  packages,  and  peltries."  We  are  confirmed  in  this 
construction  of  the  law,  we  think,  by  a  paragraph  in  the  law  making 
appropriations  for  the  current  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  approved  March  2,  1917  (39  Stat.  969,  c.  146)  which 
reads  as  follows : 

"For  the  suppression  of  the  traffic  in  intoxicating  liquors  among  Indians, 
$150,000:  Provided,  that  avtomobUes  or  any  other  vehicleB  or  conveyances 
used  in  introducing,  or  attempting  to  introduce,  intoxicants  into  the  Indian 
country,  or  where  the  introduction  is  prohibited  by  treaty  or  federal  statute, 
whether  used  by  the  oioner  thereof  or  other  person,  shall  be  subject  to 
seizure,  libel,  and  forfeiture  provided  in  section  2140  of  the  Revised  Statutes 
of  the  United  States." 

The  enactment  of  this  law  by  Congress  was  a  legislative  declaration 
that  in  the  opinion  of  Congress  section  2140,  as  it  read  when  the  seizure 
in  this  case  was  made,  did  not  authorize  the  seizure  and  forfeiture  of 
any  of  the  articles  mentioned  in  section  2140,  except  those  owned 
by  the  guilty  party. 

[5]  There  is  another  view  of  the  law,  not  discussed  by  counsel, 
which  majces  it  doubtful  if  an  automobile  comes  within  the  language 
of  the  statute  wherein  it  specifies  those  articles  which  may  be  forfeited. 
As  we  have  said  before,  the  statute  is  highly  penal,  and  not  in  aid  of 
the  revenues.  It  must  be,  therefore,  strictly  construed,  and  all  doubts 
resolved  in  favor  of  those  against  whom  it  is  invoked.  The  statute 
specifies  that  boats,  teams,  wagons,  and  sleds  may  be  forfeited.  An 
161  C.aA.— 33 
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automobile  is  not  a  boat,  a  team,  or  a  sled.  Is  it  a  wagon?  The  stat- 
ute was  enacted  March  15,  1864  (13  Stat.  29,  c.  33  [Comp.  St.  1916, 
§  4136a]).  At  that  time  automobiles  as  a  means  of  transporting 
passengers  or  freight  were  unknown;  hence  there  can  be  no  claim 
that  Congress  intended  to  include  automobiles  when  it  used  the  word 
"wagons."  Automobiles  have  not  been  denominated,  either  by  the 
public  or  lexicographers,  as  wagons.  A  wagon  is  drawn  by  a  force 
outside  of  itself.  An  automobile,  as  its  name  suggests,  is  its  own  pro- 
peller. According  to  the  letter  of  the  law,  an  automobile  is  not  within 
its  terms.  It  was  evidently  to  remedy  this  defect  that  the  language 
above  quoted  from  the  act  of  March  2,  1917,  was  enacted.  It  makes 
the  law  read  so  as  to  include  automobiles  or  any  other  vehicles  or  con- 
veyances. Congress,  when  it  enacted  section  2140,  could  have  used 
the  word  "vehicles,"  or  conveyances,  in  general  terms,  so  as  to  include 
all  means  of  transportation.  It  did  not  choose  to  do  so,  but  specified 
certain  vehicles  by  name,  and  thereby,  we  think,  excluded  other  kinds 
of  conveyances. 

[8]  We  are  of  the  opinion  that  the  bank  is  entitled  to  raise  this 
question  on  the  present  record,  as  the  findings  do  not  support  the 
judgment.  Carrying  out  the  theory  on  which  the  action  was  tried 
below,  it  results  that  the  judgment  rendered  against  the  bank  must 
be  reversed,  and  the  case  remanded,  with  directions  to  pay  over  the 
proceeds  resulting  from  the  sale  of  the  automobile  to  the  bank  in- 
partial  satisfaction  of  its  mortgage;   and  it  is  so  ordered 


(249  Fed.  68^ 

THE  SAJ^  GUGLIELMO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    March  13,  191&) 

Nos,  199-201. 

1.  Shipping  ^=»142 — Damage  to  Cargo — ^Notice  op  CTiadl 

Where  a  bill  of  lading  declared  that  the  steamship  owner  should  not  \» 
liable  for  any  loss  or  damage  or  claim  of  which  notice  was  not  given  be- 
fore renioval  of  the  goods,  it  was  not  suflBcient  that  the  attention  of  the 
captain  in  one  case,  and  of  persons  on  the  wharves  directing  or  super- 
vising the  discharge  of  the  cargo  in  another,  was  called  to  the  fact  that 
goods  were  damaged,  for,  if  that  were  allowed,  loose  talk  of  truckmen 
would  be  enough  to  defeat  the  exception. 

2.  Shipping  «=»142— Damage  to  Cargo — Notice  of  CTlaim. 

Though  a  bill  of  lading  declared  that  the  steamship  owner  should  not 
be  liable  for  any  claim  of  which  notice  was  not  given  before  removal  of 
the  goods,  consignees,  who  removed  part  of  the  goods  without  notice,  may 
recover  for  damage  to  other  goods,  which  were  left  on  the  wharf  and 
later  were  destroyed  by  the  board  of  health. 

3.  Shipping    «=»132(5) — ^AcrifoNS — Evidencu— Sufficienct. 

Evidence  held  insufficient  to  show  that  one  of  several  libelants,  who 
asserted  injuries  to  a  shipment  of  goods,  gave  detailed  particulars  of  bis 
claim  as  required  by  the  bill  of  lading,  but  to  warrant  a  finding  that  no 
such  particulars  were  given. 

Hough,  Circuit  Judge,  dissenting. 
«s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  IndfXM 
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Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  by  Jacob  A.  Kirsch  against  the  steamship  San  Guglielmo,  etc., 
claimed  by  Pierce  Bros.,  Incorporated,  together  with  libels  by  Nathan 
Kronman  &  Co.  and  P.  Pastene  &  Co.,  Incorporated,  against  the 
same  vessel.  From  decrees  for  libelants  (241  Fed.  969),  claimant  ap- 
peals.   Modification  of  decrees  directed. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (M.  W.  Maclay,  Jr., 
and  John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Henry  I,.  Franklin,  of  New  York  City  (Frank  V.  Bams,  of  New 
York  City,  of  counsel),  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  These  are  suits  in  admiralty  by  consignees 
of  various  shipments  of  garlic,  peppers,  and  oregano  in  baskets  and 
tomatoes  in  cans  by  the  steamer  San  Guglielmo  from  Naples  to  New 
York,  receipted  for  in  the  bill  of  lading  as  in  apparent  good  order  and 
condition,  but  delivered  damaged.  The  libel  alleged  that  the  damage 
was  due,  not  to  perils  excepted  in  the  bill  of  lading,  viz.  heating, 
*  '  *  *  decay,  *  *  *  sweat,  *  *  *  or  any  loss  arising  from 
the  nature  of  the  goods,"  but  to  negligent  stowage,  and  particularly 
to  want  of  proper  ventilation  for  the  large  quantity  of  the  goods 
carried  in  deep  tank  No.  4. 

[1,  2]  The  answer  denied  these  allegations  and  attributed  the  dam- 
age to  vice  propre  and  also  relied  upon  the  following  clause  in  the  bill 
of  lading: 

**5.  Also  that  the  steamship  owner  shaU  not  be  liable  ♦  ♦  ♦  for  any 
claim,  however  arising,  of  which  notice  Is  not  given  before  removal  of  the 
goods  and  amount  and  particulars  of  dalm  given  within  eight  days  after  re- 
ceipt of  goods." 

Libelants  removed  some  of  the  goods  and  left  some  on  the  wharf, 
which  were  afterwards  destroyed  by  the  board  of  health.  Kirsch  and 
Pastene  made  detailed  claim  within  eight  days  after  removal  upon 
the  managers  and  general  agents  of  the  steamer,  but  Kronman  failed 
to  prove  any  detailed  claim.  Judge  Mayer  found  that  the  libelants  had 
sustained  the  burden  which  lay  upon  them,  in  view  of  the  exceptions 
in  the  bill  of  lading,  of  proving  that  the  damage  had  been  caused  by 
negligent  stowage  and  lack  of  proper  ventilation,  and  we  agree  with 
him. 

He  also  held  that  the  libelants  Kirsch  and  Pastene  had  made  claim 
before  removal  of  the  goods,  because  the  attention  of  the  captain  in 
one  case,  and  of  persons  on  the  wharf  directing  or  supervising  the  dis- 
charge of  cargo  in  the  other,  was  called  to  the  fact  that  the  goods  were 
damaged.  We  think  this  no  proof  of  making  claim.  Loose  talk  of 
truckmen  would  be  enough  to  defeat  the  exception.  It  seemed  to  the 
District  Judge,  however,  to  satisfy  our  ruling  in  the  case  of  The  Per- 
siana,  185  Fed.  396,  107  C.  C.  A.  416.  The  provision  in  that  case  was 
weaker  than  the  one  under  consideration,  in  that  it  only  called  for 
notice  of  damage,  viz.  that  the  owners  should  not  be  liable  "for  any 
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damage  to  any  goods  ♦  ♦  ♦  notice  of  which  is  not  pven  before 
the  removal  of  the  goods."  The  District  Judge  held  (156  Fed.  1019, 
1021)  that  the  libelants  "gave  notice  as  soon  as  they  learned  of  the 
damage  and  of  the  damage  which  was  already  known  to  the  claim- 
ants or  their  agents,  and  did  this  while  the  vessel  was  still  unloading." 
The  bill  of  lading  in  this  case  expressly  requires  notice  of  claim  for  the 
damage  which  necessarily  extends  and  goes  beyond  notice  of  damage. 
Still  we  held  in  The  Persiana  that  it  must  be  given  before  removal, 
even  if  the  carrier  already  had  knowledge  of  the  damage.  The  stipu- 
lation was  a  part  of  the  contract,  and  the  libelants  could  not  recover 
without  showing  compliance  with  it.  The  fact  that  the  carrier  knew 
of  the  damage  did  not  alter  the  case. 

The  District  Judge  applied  to  this  case  the  reasoning  which  was  over- 
ruled in  The  Persiana.    He  said : 

"It  would  certainly  involye  a  technical  construction  beyond  aU  reasonable 
limits  to  say  that  this  provision  in  the  bill  of  lading  placed  upon  the  consignee 
the  duty  of  giving  some  kind  of  formal  notice  in  formal  language  to  the  ap- 
propriate representatives  of  the  vessel  or  its  owners.  Of  course,  there  may 
be  many  instances  where  it  may  be  claimed  that  a  few  boxes  or  bales  of  a 
shipment  were  damaged,  while  the  great  bulk  of  the  shipment  Is  in  good  con- 
dition, and,  in  such  cases,  a  casual  observation  by  a  consignee  or  his  agents 
or  employes  to  some  minor  employ^  of  the  steamship  owners  would  not  be 
compliance  with  this  provision  of  the  bill  of  lading.  That,  however,  is  not 
this  case.  The  talks  of  Kirsch  and  the  drivers  of  Kronman  and  Pastene  were 
respectively  with  the  captain  of  the  vessel  and  the  superintendent  of  the 
steamship  company,  and  concerning  goods  known  without  question  by  these 
men  to  be  in  bad  condition.  The  fact  that  the  captain  and  the  superintendent 
answered  Indifferently  is  a  matter  of  no  consequence.  It  seems  to  me  that 
the  conversations,  as  related  in  the  record  in  aU  the  circumstances  there 
disclosed,  constituted  the  notice  required  by  the  biU  of  lading,  and  any  other 
conclusion  would  make  a  mockery  of  this  provision  and  torture  it  into  an  in- 
strument for  the  most  indefensible  kind  of  evasion  by  technicaUty,  instead  of 
a  fair  and  reasonable  protection  to  the  shipowner." 

The  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  The  St. 
Hubert,  107  Fed.  727,  46  C.  C.  A.  603,  and  The  Westminster,  127  Fed. 
680,  62  C.  C.  A.  406,  and  for  the  Fifth  Circuit  in  Unione  Austriaca, 
etc.,  V.  Leon  G.,  231  Fed.  427,  145  C.  C.  A.  421,  has  construed  this 
precise  clause  in  exactly  the  same  way  as  we  have  done,  viz.,  as  a 
condition  precedent  requiring  notice  of  claim,  failure  to  comply  with 
which  defeats  recovery.  In  the  case  of  The  Queen  of  the  Pacific,  180 
U.  S.  49,  21  Sup.  Ct.  278,  45  L.  Ed.  419,  decided  before  any  of  the 
foregoing  cases,  a  similar  construction  was  applied  to  a  stipulation 
in  a  bill  of  lading  that  claims  for  damage  to  merchandise  must  be 
presented  within  thirty  days  from  the  date  of  the  bill  of  lading.  There 
the  vessel  within  2  days  from  that  date  filled,  sank,  and  lay  in  a  help- 
less condition  for  3  days,  so  that  the  fact  of  damage  must  have  been 
known  to  the  owners.  The  court  observed  that  the  provision  might 
not  reasonably  apply  to  foreign  voyages  because  the  damage  could  well 
occur  more  than  30  days  after  the  date  of  the  bill  of  lading,  and, 
whether  it  did  or  not,  without  knowledge  of  the  goods  owner  of  the 
fact  until  after  that  time. 

We  cannot  alter  the  contract  of  the  parties  because  the  result  seems 
to  be  hard,  but  we  should  construe  it  strictly  in  favor  of  the  goods 
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owner.  For  this  reason  we  agree  with  the  District  Judge  that  it 
only  applies  when  he  removes  the  goods.  For  such  of  the  goods  left 
by  the  libelants  on  the  wharf  as  were  destroyed  by  the  board  of  health, 
and    for  such  only,  they  are  entitled  to  recover. 

[J]  The  libelant  Kronman  attempted  to  prove  detailed  notice  of  his 
claim  by  a  carbon  copy  of  a  letter  addressed  to  the  claimant's  agents 
and  the  course  of  business  in  his  office  as  to  the  mailing  of  letters. 
The  clerk  whcfse  duty  it  was  to  mail  letters  was  not  in  libelant's  em- 
ployment at  the  time  of  trial,  and  her  address  was  not  known.  On  the 
other  hand,  the  claimant  produced  the  detailed  claim  of  the  other 
libelants,  proved  the  course  of  business  as  to  opening  and  filing  let- 
ters received,  and  proved  that  no  such  letter  was  in  its  files.  The  Dis- 
trict Judge  quite  correctly  held  that  this  proof  was  more  convincing 
than  was  the  libelant's. 

The  court  below  is  directed  to  modify  the  decrees  in  accordance  with 
this  opinion. 

HOUGH,  Circuit  Judge  (dissenting).  The  point  insisted  on  by  the 
majority  seems  to  me  most  frankly  put  in  The  Westminster,  127  Fed. 
681,  62  C.  C.  A.  406,  where  it  is  said : 

"The  notice  stipulated  for  Is  not  of  the  fact  of  damage,  •  •  ♦  but  of 
the  Intent  to  hold  the  carrier  liable  for  it,  which,  on  failure  to  give  notice, 
the  latter,  in  view  of  the  stipulation,  may  weU  regard  as  being  waived." 

Taking  cognizance  of  the  methods,  and  the  only  possible  methods, 
of  receiving  most  cargo  from  most  ships  (and  the  San  Guglielmo  in 
particular),  the  majority  hold  in  substance  that  a  shipper's  right  to 
recover  for  obviously  damaged  cargo  depends  on  whether  a  carter  or 
driver  is  able  nicely  to  distinguish  between  notice  of  fact  of  damage, 
and  notice  of  claim  for  damage.  If  he  takes  away  the  goods  without 
using  the  correct  legal  formula,  his  employer's  rights  are  gone. 

From  this  doctrine  and  the  decision  applying  it  I  dissent,  believing 
that  the  only  justification  for  the  attempted  limitation  of  carrier's 
liability  is  that  the  carrier  is  reasonably  entitled  to  knowledge  of  de- 
mands that  may  be  made;  more  than  that  is  unreasonable.  Nor  do 
I  think  that  The  Queen  of  the  Pacific,  supra,  requires  or  supports  the 
present  ruling.  The  test  of  reasonableness  is  there  laid  down,  and 
that  criterion,  if  applied  here,  would  result  in  affirmance  of  decree. 
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(249  Fed.  592) 

OKLAHOMA,  K.  &  M.  I.  RY.  CO.  v.  BOWLING. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  9,  1918.) 

No.  5026. 

1.  States  ^=»9 — Tebbitobies  ^=»11 — ^Authority  of  Congsess — Effect  of  Ad- 

mission. 

Before  territories  are  admitted  to  statehood,  Congrea§  exercises  as  to 
them  the  combined  powers  of  the  national  and  state  governments;  bat» 
when  a  territory  is  admitted  to  the  Union  as  a  state,  it  stands  on  tbe 
same  footing  as  the  original  13  states,  with  supreme  authority  as  to  all 
matters  of  internal  government  and  local  concern,  subject  only  to  tbe 
limitations  of  the  federal  Constitution,  and  statutes  enacted  for  the  ter- 
ritory upon  subjects  of  state  cognizance  are  automatically  abrogated. 

2.  States  ^=»9 — Statutes — ^Indian  Tebbitobt. 

Act  Feb.  28,  1902,  c.  134,  32  Stat.  43,  authorizes  any  railroad  company 
to  take  and  condemn  a  right  of  way  in  or  through  any  lands  held  by  any 
Indian  tribe  or  nation,  person.  Individual,  or  municipality  in  the  Indian 
Territory,  or  in  and  through  any  lands  whch  have  been  or  may  hereafter 
be  allotted  in  severalty,  whether  the  same  have  or  have  not  been  con- 
veyed with  full  power  of  alienation.  Oklahoma  was  in  1907  admitted 
as  a  state.  Act  May  27,  1908,  c.  199,  35  Stat  312,  relating  to  the  removal 
of  restrictions  on  the  lands  of  Indian  allottees,  declares  in  section  1 
that  "no  restriction  of  alienation  shall  be  construed  to  prevent  the  exer- 
cise of  the  right  of  eminent  domain  in  condemning  rights  of  way  for  pub- 
lic purposes  over  allotted  lands,  and  for  such  purposes'*  the  sections  of 
the  1902  act  on  that  subject  **are  hereby  continued  in  force  in  the  state 
of  Oklahoma."  Held,  that  the  admission  of  Oklahoma  as  a  state  abro- 
gated the  act  of  1902  as  to  lands  in  the  Indian  Territory,  which  had  been 
conveyed  by  the  Indian  allottees  after  the  restrictions  on  alienation  had 
expired,  and  by  the  1908  act  the  procedure  prescribed  by  the  1902  act 
for  the  exercise  of  the  right  of  eminent  domain  was  preserved  only  so  far 
as  it  affected  Indian  lands.  Including  those  allotted,  but  still  subject  to 
restrictions  against  alienation. 

3.  Eminent  Domain  «=»20(1) — Interstate  Commebce. 

Act  Feb.  28,  1902,  and  Act  May  27,  1908,  relating  to  Indian  lands, 
are  not  a  grant  of  authority  to  railroads,  engaged,  or  organized  to  en- 
gage, in  interstate  commerce,  to  appropriate  private  property  In  the 
state  of  Oklahoma,  but  are  limited  to  Indian  lands. 

4.  Appeal  and  Ebbob  «=»70(5) — Obdebs  Appealabuc. 

An  order  denying  a  motion  to  dismiss  plaintUTs  petition,  not  followed 
by  decree  disposing  of  the  case,  is  not  appealable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

Suit  by  George  E.  Bowling  against  the  (DklaJhoma,  Kansas  &  Mis- 
souri Interurban  Railway  Company.  From  an  order  of  temporary  in- 
junction, defendant  appeals.    Affirmed. 

Edward  R.  Jones,  of  Muskogee,  Okl.,  and  Ephraim  H.  Foster,  of 
Oklahoma  City,  Okl.,  for  appellant. 

H.  H.  McCluer  and  Roland  Hughes,  both  of  Kansas  City,  Mo. 
(Vem  E.  Thompson,  of  Miami,  Okl.,  on  the  brief),  for  appellee. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  is  an  appeal  by  the  railway  company 
from  an  order  of  temporary  injunction  at  the  suit  of  George  E.  Bowl- 

^=»For  oUier  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Dtsests  A  Indexes 
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ing.  It  involves  the  validity  of  condemnation  proceedings  to  take 
lands  for  railroad  purposes  under  Act  Feb.  28,  1902,  c.  134,  32 
Stat.  43,  commonly  called  the  Enid  &  Anadarko  Act.  The  lands 
are  in  that  part  of  the  state  of  Oklahoma  that  was  formerly  In- 
dian Territory.  The  proceedings  were  begun  by  the  company  after 
the  admission  of  the  state,  in  the  United  States  District  Court  for  the 
Eastern  Judicial  EHstrict,  as  successor  to  the  jurisdiction  of  the  Unit- 
ed States  Courts  in  the  Indian  Territory.  The  precise  question  is 
whether  the  act  of  1902,  aided  by  a  later  act  to  which  reference  will 
be  made,  continued  to  apply  to  lands  like  those  of  the  plaintiff  after 
the  territory  became  a  part  of  the  state. 

The  lands  had  been  tribal  property  of  the  confederated  Wea, 
Peoria,  and  other  tribes  of  Indians,  had  been  allotted  in  severalty, 
and  after  the  expiration  of  all  restrictions  upon  alienation  had  been 
conveyed  to  and  become  the  property  of  the  plaintiff,  a  citizen  of 
Missouri.  The  Indian  title  and  interest  had  wholly  ceased.  The 
act  of  1902  authorized  any  railroad  company  to  take  and  condemn 
a  right  of  way,  etc.,  "in  or  through  any  lands  held  by  any  Indian  tribe 
or  nation,  person,  individual,  or  municipality  in  said  territory,  or  in 
or  through  any  lands  in  said  territory  which  have  been  or  may  here- 
after be  allotted  in  severalty  to  any  individual  Indian  or  other  person 
under  any  law  or  treaty,  whether  the  same  have  or  have  not  been 
conveyed  to  the  allottee,  with  full  power  of  alienation."  Section  13. 
After  Oklahoma  was  admitted  as  a  state,  in  1907,  Congress  adopted 
Act  May  27,  1908,  c.  199,  35  Stat.  312,  relating  to  removal  of  restric- 
tions from  part  of  the  lands  of  Indian  allottees.  The  railway  com- 
pany points  to  the  following  provision  of  that  act : 

'*No  restiiction  of  aUenatlon  shall  be  constmed  to  prevent  the  exercise 
of  the  right  of  eminent  domain  in  condemning  rights  of  way  for  public  pur- 
poses over  allotted  lands,  and  for  such  purposes"  the  sections  of  the  act  of 
1902  on  that  subject  *'are  hereby  continued  in  force  in  the  state  of  Oklahoma." 
Section  1. 

Upon  this  it  is  argued  that  all  lands  in  what  was  formerly  the  In- 
dian Territory  were  either  allotted  or  unallotted,  that  the  lands  of 
plaintiff  fell  in  the  former  class,  and  that  Congress  not  only  had  the 
power,  but  manifested  its  intention,  to  continue  the  condemnation 
provisions  of  the  act  of  1902  as  to  them,  notwithstanding  the  fact  that 
the  Constitution  and  laws  of  the  state  of  Oklahoma  contained  full 
provisions  regarding  the  condemnation  of  lands  for  railroad  pur- 
poses and  subjected  such  proceedings  to  the  jurisdiction  of  the  state 
courts. 

[1]  The  authority  of  Congress  over  the  territories  of  the  United 
States  is  a  familiar  feature  of  our  history.  Before  they  are  admitted 
to  statehood  it  exercises  as  to  them  the  combined  powers  of  the  nation- 
al and  state  governments  by  direct  legislation,  and  also  through  local 
legislative  bodies  whose  acts  are  subject  to  its  supervision,  or,  as  was 
the  case  with  the  Indian  Territory,  by  extending  thereto  certain  of 
the  laws  of  an  organized  state.  But  when  a  territory  is  admitted  into 
the  Union  as  a  state  it  stands  in  every  respect  upon  the  same  footing 
as  the  original  13  states^  with  supreme  authority  as  to  all  matters  of 
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internal  government  and  local  concern  subject  only  to  the  limitations  of 
the  federal  Constitution.  Coyle  v.  Oklahoma,  221  U.  S.  559,  31  Sup. 
Ct.  688,  55  L.  Ed.  853.  Upon  attaining  statehood  the  statutes  enacted 
for  the  territory  upon  subjects  of  state,  as  distinguished  from  federal, 
cognizance  are  automatically  abrogated,  except  so  far  as  they  may  be 
affirmatively  continued  to  prevent  an  interregnum  or  hiatus.  Benner 
V.  Porter,  9  How.  235,  13  L.  Ed.  119;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678, 688,  2  Sup.  Ct.  185,  27  L.  Ed.  442.  An  instance  of  legislation 
for  a  territory  that  took  on  a  double  aspect  is  presented  by  Act  March 
1,  1895,  c.  145,  28  Stat.  693,  prohibiting  the  carrying  of  intoxicating 
liquor  into  the  Indian  Territory.  The  subsequent  Oklahoma  Enabling 
Act  and  the  admission  of  the  state  operated  by  implication  to  repeal 
it  as  to  such  commerce  wholly  within  the  boundaries  of  the  new  state, 
but  left  it  in  force  as  to  the  commerce  that  was  interstate.  The  au- 
thority for  the  survival  of  the  latter  phase  of  the  statute  rested  in 
the  power  of  Congress  over  commerce  among  the  states  and  with 
the  Indian  tribes  and  in  the  peculiar  relation  and  continuing  respon- 
sibilities of  the  federal  government  towards  the  Indians  and  tiieir 
lands.  Ex  parte  Webb,  225  U.  S.  663,  32  Sup.  Ct.  769,  56  L.  Ed.  1248; 
United  States  v.  Wright,  229  U.  S.  226,  33  Sup.  Ct.  630,  57  L.  Ed. 
1160.  But,  as  already  observed,  as  to  those  things  that  were  within 
the  power  of  the  sovereign  state  the  statute  fell. 

[2]  The  act  of  1902  prescribed  a  procedure  for  the  exercise  of  the 
right  of  eminent  domain  and  by  its  terms  applied  to  all  lands  in  the 
Indian  Territory,  regardless  of  Indian  title.  This  was  naturally  so, 
because  there  was  then  no  other  competent  legislative  authority  than 
Congress.  But  the  comprehensive  scope  of  the  legislation  did  not  sur- 
vive the  admission  of 'the  state.  By  the  act  of  1908  Congress  merely 
sought  to  preserve  it  so  far  as  it  affected  Indian  lands  including  those 
that  had  been  allotted  but  were  still  subject  to  restrictions  against 
alienation.  That  was  the  extent  of  its  interest  during  statehood.  The 
power  of  Congress  to  legislate  ends  when  the  transitory  character  of 
the  subject-matter  ceases  to  be  of  federal  concern. 

[3]  It  is  also  urged  by  the  railway  company  that  the  application  of 
the  statute  to  the  plaintiff's  lands  should  be  sustained  as  a  regulation 
of  interstate  commerce.  Assuming,  without  consideration,  that  Con- 
gress might  under  the  power  indicated  authorize  railroads  engaged  or 
organized  to  engage  in  such  commerce  to  appropriate  private  property 
within  the  states,  prescribe  a  procedure  therefor,  and  confer  jurisdic- 
tion of  the  proceedings  upon  die  courts  of  the  United  States,  it  would 
take  a  plainer  case  Aan  the  one  here  to  indicate  its  intention  to  do 
so.  The  obvious,  apparent  reason  for  the  continuance  of  the  legis- 
lation in  question  during  statehood  is  in  the  peculiar  character  of 
the  tenure  of  a  particular  class  of  lands,  and  when  that  ceases  tKfe 
laws  of  the  state  attach  and  are  exclusive. 

[4]  An  appeal  has  also  been  taken  from  an  order  denying  a  motion 
to  dismiss  the  plaintiff's  petition.  The  order  was  not  followed  by  a 
decree  disposing  of  the  case,  and  is  not  appealable. 

The  order  of  injtmction  is  affirmed. 
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€2^  IFed,  596) 

COUTS  V.  UNITED  STATED 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  4,  1918.) 

No.  4992. 

1.  CoNTEifPT  ^=»66(3)  —  Review  —  Presentation   of  Questions  in   Cotjbt 

Below. 

Where  not  raised  in  the  lower  court,  the  objection  that  the  evidence 
was  insaffid^it  to  warrant  a  finding  that  defendant  was  guilty  of  con- 
tempt cannot  be  raised  on  writ  of  error. 

2.  Contempt  «=»66(6%) — Review— Ebkobs  Not  Assigned. 

Where  an  information  charging  contempt  was  not  attacked  in  the 
court  below,  and  there  was  no  assignment  of  error  that  it  did  not  state 
facts  sufficient  to  constitute  a  contempt,  objections  to  the  information, 
which  are  not  plain,  but  are  of  a  technical  character,  cannot  be  considered 
under  rule  11  (150  Fed.  xxvii,  79  C.  C.  A.  xxvii),  allowing  the  Circuit 
Court  of  Api>eals  to  consider  a  plain  error  not  assigned. 

3.  JuBT  ^=5>25(2) — Contempt — Pbooeedings — ^Demand  fob  Jubt  Tjoal, 

Act  Cong.  Oct.  15,  1914,  a  323,  §  21,  38  Stat  738  (Comp.  St  1916,  § 
1245a),  declares  that  any  person  who  shall  willfully  disobey  any  law- 
ful writ  process,  order,  decree,  or  command  of  the  District  Court,  if  the 
act  or  thing  so  done  by  him  shall  be  of  such  character  as  to  constitute  a 
criminal  offense  imder  any  statute  of  the  United  States  or  laws  of  the 
state  in  which  the  act  was  committed,  shall  be  proceeded  against  for 
contempt  Section  22  (Comp.  St.  1916,  §  1245b)  declares  that  in  all  cases 
within  the  act  trial  may  be  by  the  court,  or  upon  demand  of  the  accused 
by  a  Jury,  while  section  24  (Comp.  Bt  1916,  §  1245d)  declares  that  nothing 
in  the  act  shall  be  construed  to  relate  to  contempts  committed  in  the 
presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration 
of  Justice.  Defendant,  for  an  attempt  to  influence  a  Juror  as  to  his  ver- 
dict, was  punished  under  Judicial  Code  (Act  March  3.  1911,  c.  231)  §  268, 
36  Stat  1163  (Comp.  St  1916,  §  1245),  making  misbehavior  so  near  the 
court  as  to  obstruct  the  administration  of  Justice  a  contempt,  although  his 
act  was  a  criminal  offense  both  under  Penal  Code  (Act  March  4,  1909,  c. 
321)  §  135,  35  Stat  1113  (CJomp.  St  1916,  §  10305),  as  well  as  the  laws  of 
the  state  in  which  the  court  was  sitting.  Held  that  though  defendant 
was  adjudged  guilty  on  hearing  to  the  court  without  a  Jury,  he  can- 
not complain  that  he  was  denied  a  Jury  trial  on  the  theory  that  section 
24,  Act  of  1914,  was  invalid  as  class  legislation,  for  sections  21  and 
22  do  not  cover  contempts  of  the  class  of  which  defendant  was  found 
guilty,  and  further  the  record  showed  no  demand  by  defendant  for  Jury 
triaL 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri;   Arba  S.  Van  Valkenburgh,  Judge. 

James  F.  Couts  was  found  guilty  of  contempt  under  Judicial  Code,  § 
268,  on  an  information  filed  by  the  United  States  attorney  upon  leave 
granted,  and  brings  error.    Affirmed. 

Battle  McCardle,  of  Kansas  City,  Mo.  (Frank  L.  Barry,  of  Kansas 
City,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Sam  O.  Hargus,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Francis 
M.  Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the 
United  States. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 
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GARLAND,  Circuit  Judge.  Upon  leave  granted,  the  United  States 
attorney  for  the  Western  district  of  Missouri  filed  an  information  in 
the  court  below  charging  the  plaintiff  in  error,  hereafter  called  de- 
fendant, with  the  commission  of  certain  acts  which  it  was  alleged 
constituted  a  contempt  of  said  court  Without  making  any  objection 
to  the  information  filed  against  him,  the  defendant  entered  a  plea  of 
not  guilty.  After  a  hearing  by  the  court  he  was  found  guilty  of  the 
contempt  charged  and  sentenced  to  imprisonment  for  the  period  of 
60  days  in  the  common  jail  of  Jackson  county,  Mo. 

[1,  2]  Assignments  of  error  Nos.  1,  2,  3,  4,  and  5  present  the  ques- 
tion as  to  whether  the  evidence  was  sufficient  to  justify  the  finding 
and  judgment  of  the  court.  As  this  question  was  in  no  wise  raised 
during  the  trial,  it  may  not  be  considered.  The  information  was  not 
attacked  in  the  court  below,  and  there  is  no  assignment  of  error  that 
it  does  not  state  facts  sufficient  to  constitute  a  contempt.  We  are 
asked,  however,  to  consider  objections  made  here  to  the  information 
under  rule  1 1  of  this  court,  providing  that  we  may  at  our  option  no- 
tice a  plain  error  not  assigned.  There  are  two  reasons  why  we  should 
not  do  this  in  the  present  case :  First,  the  alleged  errors  are  not  plain ; 
and,  second,  they  are  of  a  technical  character. 

[3]  The  defendant  further  alleges  that  he  was  found  guilty  and 
punished  for  misbehavior  so  near  the  court  as  to  obstruct  the  ad- 
ministration of  justice  under  section  268  of  the  Judicial  Code;  that 
the  act  for  which  he  was  punished  (attempt  to  influence  a  juror  as  to 
his  verdict  in  a  case  on  trial)  is  a  criminal  offense  under  section  4356, 
Revised  Statutes  of  Missouri,  and  section  135  of  the  Penal  Code 
of  the  United  States;  that  by  sections  21,  22,  and  24  of  the  Act  of 
Congress  of  October  15,  1914  (38  Stat.  730,  c.  323),  it  is  provided  as 
follows : 

"Sec.  21.  That  any  person  who  shall  willfully  disobey  any  lawful  writ  pro- 
cess, order,  rule,  decree,  or  command  of  any  District  Court  of  the  United 
States,  or  any  court  of  the  District  of  Columbia  by  doing  any  act  or  thing 
therein,  or  thereby  forbidden  to  be  done  by  him,  if  the  act  or  thing  so  done 
by  him  be  of  such  character  as  to  constitute  also  a  criminal  offense  under  any 
statute  of  the  United  States,  or  under  the  laws  of  any  state  in  which  the  act 
was  committed,  shaU  be  proceeded  against  for  his  said  contempt  as  herein- 
after provided. 

**Sec.  22.  [Paragraph  2]  In  all  cases  within  the  purview  of  this  act  such 
trial  may  be  by  the  court,  or,  upon  demand  of  the  accused,  by  a  jury;  in 
which  latter  event  the  court  may  impanel  a  jury  from  the  Jurors  then  in  at- 
tendance, or  the  court  or  the  Judge  thereof  in  chambers  may  cause  a  sutH- 
cieut  number  of  Jurors  to  be  selected  and  summoned,  as  provided  by  law.  to 
attend  at  the  time  and  place  of  trial,  at  which  time  a  jury  shall  be  selected 
and  impaneled  as  upon  a  trial  for  misdemeanor;  and  such  trial  shall  con- 
form, as  near  as  may  be,  to  the  practice  in  criminal  cases  prosecuted  by  in- 
dictment or  upon  information.    •    •    • 

"Sec.  24.  That  nothing  herein  contained  shall  be  construed  to  relate  to 
contempts  committed  in  the  presence  of  the  court,  or  so  near  thereto  as  to 
obstruct  the  administration  of  Justice,  nor  to  contempts  committed  in  dls- 
ot>edience  of  any  lawful  writ,  process,  order,  rule,  decree,  or  command  en- 
tered in  any  suit  or  action  brought  or  prosecuted  in  the  name  of,  or  on  behalf 
of,  the  United  States,  but  the  same,  and  all  other  cases  of  contempt  not 
specifically  embraced  within  section  21  of  this  act,  may  be  punished  in  con- 
formity to  the  usages  at  law  and  in  equity  now  prevailing." 
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On  this  state  of  the  record,  in  connection  with  the  act  of  Congress 
above  quoted,  counsel  for  defendsfnt  contends  that  he  was,  in  some 
i?vay  not  easily  understood,  deprived  of  a  trial  by  jury.  The  argu- 
ment in  support  of  the  contention  is  this:  A  person  proceeded 
against  for  contempt  under  sections  21  and  22,  above  quoted,  is  en- 
titled upon  demand  to  a  trial  by  jury.  By  section  24,  above  quoted,  a 
person  prosecuted  for  a  contempt  such  as  was  charged  against  defend- 
ant, is  not  entitled  to  a  jury  trial ;  therefore  the  law  contained  in  the 
above  three  secti6ns  is  void,  as  class  legislation  and  discriminatory 
against  defendant,  the  classification  being  arbitrary,  and  not  based 
upon  any  reasonaj^le  ground. 

Assuming,  but  not  deciding,  that  there  is  in  the  Constitution  of  the 
United  States  provisions  which  would  strike  down  the  sections  above 
quoted  for  the  reasons  stated,  it  would  not  help  the  defendant,  as  it 
is  conceded  that  there  then  would  be  no  law  providing  for  a  jury 
trial  in  contempt  cases ;  but  counsel  ask  us  to  strike  down  section  24, 
above  quoted,  as  that  is  the  section  which  causes  the  discrimination, 
and  then  elevate  him  into  sections  21  and  22.  If  this  were  done, 
however,  still  the  defendant*  would  not  be  benefited  for  two  reasons. 
Sections  21  and  22,  without  section  24,  do  not  cover  the  kind  of  con- 
tempt charged  against  him,  and,  if  they  did,  a  jury  trial  is  only  grant- 
ed upon  demand,  and  the  record  does  not  show  that  any  such  demand 
was  made.  It  thus  appears  that  the  constitutional  question  is  a  mi- 
rage; nothing  more. 
The  judgment  below  is  affirmed. 


(248  FecL  507) 

NULOMOLINE  CO.  v.  STROMETEB. 

(Circuit  CJourt  of  Appeals,  Third  CJlrcult.    March  4,  19ia    Rehearing  Denied 

April  9,  1018.) 

No.  2306. 

Injunction  ^=s»56 — Subjects  of  Protection — Use  of  Trade  Secrets. 

A  complainant  held  entitled  on  the  evidence  to  an  injunction  to  re> 
strain  defendant,  a  competing  manufacturer  of  Invert  sugar,  from  using 
in  his  business  the  secret  process  of  complainant,  disclosed  to  him  by  a 
former  employ<5  of  complainant  In  violation  of  his  contract  of  employment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Pennsylvania;  Oliver  B.  EHckinson,  Judge. 

Suit  in  equity  by  the  Nulomoline  Company  against  Julius  Stro- 
meyer.  Decree  for  defendant,  and  complainant  appeals.  Reversed 
and  remanded. 

For  opinion  below,  see  245  Fed.  195. 

Leo  Levy,  of  New  York  City,  and  Chester  N.  Farr,  Jr.,  of  Phila- 
delphia, Pa.,  for  appellant. 

James  F.  Ryan  and  Michael  J.  Ryan,  both  of  Philadelphia,  Pa.,  for 
appellee. 

^s»For  other  cases  see  same  topic  A  KBY-NXJMBER  hi  all  Key-Nambered  Digests  &  Indexes 
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Before  BUFPINGTON,  McPHERSON,  and  WOOLLEY.  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  Our  examination  of  this  volu- 
minous record,  containing  more  than  1,000  printed  pages,  has  con- 
vinced us  that  the  bill  should  not  have  been  dismissed.  The  opinion 
of  the  District  Judge  is  reported  in  245  Fed.  at  page  195,  and  we 
agree  that  the  controversy  is  one  of  fact.  Moreover,  it  seems  to  us 
to  lie  within  narrow  limits,  and  we  think  what  is  now  relevant  may  be 
fairly  summarized  as  follows: 

In  November,  1910,  Maxwell  Tausek  entered  tjie  direct  employ- 
ment of  the  Nulomoline  Company,  a  manufacturer  of  invert  sugar, 
and  agreed,  inter  alia,  that  he  would  not — 

"♦  ♦  ♦  engage  In  any  other  business  whatsoever;  that  he  wlU  perform 
such  duties  as  may  be  assigned  to  him  during  the  course  of  the  employment 
herein  provided  for.  [He]  covenants  and  agrees  that  any  and  all  knowledge 
or  information  that  may  be  obtained  by  him  in  the  course  of  the  employ- 
ment with  respect  to  the  conduct  and  details  of  the  business  and  with  respect 
to  the  secret  processes,  formulas,  machinery,  utensils,  and  arts  used  by  the 
employer  in  manufacturing  its  products,  wiU  be  by  him  forever  kept  inviolate 
and  be  by  him  concealed  from  any  competitor  and  all  other  persons,  and 
that  he  wUl  not  engage  as  employer,  employ^,  principal,  agent,  or  otherwise, 
directly  or  indirectly,  at  any  time  hereinafter  in  a  similar  business,  and 
that  he  wUl  not  impart  the  knowledge  by  him  acquired  of  the  said  secret  pro- 
cesses, formulas,  machinery,  utensils,  and  arts  of  manufacture  of  the  employer 
to  anybody  whomsoever,  and  that,  should  he  at  any  time  leave  the  employ 
of  the  employer,  he  hereby  covenants  and  agrees  that  he  will  not  in  violation 
of  its  terms  enter  into  the  employ  or  service  or  otherwise  act  in  aid  of  the 
business  of  any  rival  company  or  concern  or  individual  engaged  in  the  same 
or  in  similar  lines  of  business;  and,  if  he  does  so  in  violation  hereof,  the 
employer  shall  be  entitled  to  an  injunction  by  any  competent  court  of  equity 
enjoining  and  restraining  [him]  and  each  and  every  other  person  concerned 
thereby  from  continuance  of  such  employment,  service,  or  other  act  In  aid  of 
the  business  of  such  rival  company  or  concern.  Nothing  herein  contained 
shall  prevent  [him]  upon  the  termination  of  the  employment,  in  engaging  in 
any  occupation  in  which  the  processes,  formulas,  and  other  secrets  of  the 
employer  wlU  not  be  directly  or  indirectly  Involved." 

Early  in  1915  Tausek  was  discharged,  and  later  in  the  year  he  en- 
tered into  business  relations  with  Julius  Stromeyer,  the  defendant; 
these  relations  continuing  for  a  number  of  months  thereafter.  The 
plaintiff  charges  that  during  this  period  Tausek  disclosed  to  Stro- 
meyer the  secret  process  by  which  Nulomoline  was  made,  and  that 
Stromeyer  used  the  knowledge  so  obtained  in  order  to  make  and  sell 
Nulomoline  (although  under  another  name),  thereby  seriously  injur- 
ing the  plaintiff's  trade  and  inducing  a  number  of  its  former  custom- 
ers to  transfer  their  business  either  wholly  or  in  part.  The  charge 
that  Tausek  made  the  disclosure  has  been  sustained  by  the  District 
Court,  and  in  our  opinion  upon  sufficient  evidence.  The  learned  judge 
finds  as  a  fact  (page  199)  that: 

*****  Tausek  did  send  to  the  defendant  the  names  and  addresses  of 
buyers  of  products  who  had  been  customers  of  the  plaintUT,  and  did  inform 
the  defendant  of  how  the  plaintiff  made  the  product  which  these  customers 
had  been  receiving." 
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Upon  the  other  charge — that  Stromeyer  used  this  information  and 
made  Nulomoline  by  the  plaintiffs  process — the  finding  of  the  court 
below  is  in  favor  of  Stromeyer : 

**There  is  nothing  beyond  the  fact  that  Tausek  disclosed  information  to 
implicate  the  defendant  in  either  its  disclosure  or  its  use.  There  is  nothing 
to  indicate  that  the  defendant  invited  it  and  evidence  that  he  somewhat  test- 
ily repulsed  Tausek's  attempt  to  teach  him  the  art." 

But,  without  discussing  the  circumstantial  evidence  that  indicates 
strongly  an  opposite  conclusion,  we  are  satisfied  that  such  a  conclu- 
sion should  have  been  reached,  and  accordingly  we  find  that  Stro- 
meyer was  not  only  ready  and  willing  to  accept  the  disclosure  offered 
by  Tausek,  but  that  he  did  act  thereon  and  did  employ  the  plaintiff's 
process  by  making  the  plaintiff's  product.  Just  how  far  this  improper 
conduct  went,  and  to  what  extent  Stromeyer  should  account,  we  can- 
not determine  accurately  on  the  evidence  before  us,  but  this  matter 
may  be  left  for  future  consideration  upon  such  other  evidence  as  may 
be  offered.  The  decree  to  be  entered  should  carefully  preserve  Stro- 
meyer's  right  to  make  invert  sugar  in  accordance  with  his  own  pro- 
cess— which  he  has  apparently  been  using  for  many  years — ^and  also 
to  preserve  his  right  to  promote  the  sale  of  his  distinctive  product 
in  competition  with  Nulomoline.  But  he  should  be  enjoined  from 
making  any  future  use  of  the  information  unlawfully  obtained  from 
Tausek  concerning  the  manufacture  of  invert  sugar  by  the  plaintiff's 
process;  and  he  should  be  compelled  to  account  in  respect  of  the 
Nulomoline  (by  whatever  name^  that  he  has  already  made  and  sold 
in  the  use  of  tfie  information  thus  obtained.  There  may  perhaps  be 
difficulties  in  framing  a  decree  that  will  preserve  the  defendant's 
right  to  his  own  product  while  protecting  the  right  of  the  plaintiff, 
but  this  is  not  a  sufficient  reason  for  denying  to  the  plaintiff  the  re- 
lief to  which  it  is  entitled. 

We  r^^rd  this  record  as  unduly  swollen  by  the  appellant,  both  by 
its  disregard  of  the  equity  rules,  and  by  the  inclusion  of  unnecessary 
matter,  and  we  therefore  direct  that  all  the  costs  on  this  appeal  be 
equally  divided  between  the  parties. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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(249  Fed.  600) 

THB  C.  B.  SHEFFEB. 

Appeal  of  SCHOONMAKEB  et  aL 

(Circuit  CJourt  of  Appeals,  Second  Circuit    January  16,  19ia) 

No.  105. 

1.  Shipping  ^=:»101 — Chabtebs — Common  ob  *Tbivate  Cabbieb.** 

A  scow,  contracting  to  carry  a  cargo  to  her  full  capacity,  is  not  a  com- 
mon, but  a  private,  carrier,  and  is  bound  only  to  the  exercise  of  ordi- 
nary  care  and  skill. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Plirases,  first  and 
Second  Series,  Private  Carrier.] 

2.  Shipping  ^=5>120— Chabteb  op  Scow — Lxabiutt  fob  Injxtbt  to  Cargo. 

A  scow  contracted  to  carry  a  cargo  of  brick  to  be  delivered  in  shallow 
waters,  in  which  she  was  liable  to  lie  aground  at  low  tide,  but  where,  aa 
a  rule,  the  bottom  was  reasonably  level  and  soft  She  was  shown  to  be 
in  good  condition  and  seaworthy,  and  had  previously  discharged  cargoes 
in  the  same  vicinity  without  injury.  On  the  trip  in  question,  owing  to 
a  gale,  the  water  was  at  least  two  feet  lower  than  usual,  and  where  she 
discharged  there  was  some  obstruction,  on  whidi  she  settled,  and  which 
broke  a  hole  in  her  bottom,  causing  her  to  fill  and  injure  the  cargo.  Held^ 
that  such  fact  did  not  establish  negligence  which  rendered  her  liable  for 
the  damage. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Petition  in  admiralty  of  John  D.  Schoonmaker  and  Jacob  Rice,  as 
owners  of  the  barge  C.  R.  Sheffer,  for  limitation  of  liability.  From 
a  decree  holding  the  vessel  liable  for  injury  to  a  cargo,  petitioners 
appeal.     Reversed. 

It  is  assumed  without  finding  it  as  a  fact,  that  the  petitioners,  Schoon- 
maker and  Rice,  as  owners  of  the  brick  scow  Sheffer,  agreed  with  the  Rich- 
mond Brick  Company  (claimant)  to  transport  a  full  cargo  of  brick  from 
Staten  Island  to  the  vicinity  of  Meserole  street,  Brooklyn  (Newtown  creek). 
It  is  not  uncommon,  if  not  ordinarily  expected,  that  vessels  frequenting  shallow 
waters  In  this  kind  of  harbor  service  will  often  lie  aground  while  receiving 
and  discharging  cargo.  The  Sheffer  was  not  old,  and  was  well  built  and  en- 
tirely seaworthy,  when  agreement  made.  During  either  loading  or  waiting  to 
imload  the  Sheffer  groimded  at  least  once  before  January  6th  and  developed 
a  leak,  which  was  repaired.  Beginning  on  January  5th  a  violent  northwesterly 
gale  prevailed  over  the  harbor  of  New  York,  causing  very  low  tides,  and  we 
consider  it  shown  that  the  shallow  waters  of  Newtown  creek  were  by  reason  of 
this  gale  two  or  three  feet  lower  than  would  ordinarily  be  the  case.  At 
about  4  o'clock  on  the  afternoon  of  January  6th  the  Sheffer  was  examined 
and  found  to  be  free  of  water,  except  **f our  or  five  inches  in  her  lowest  comer," 
which  for  a  wooden  vessel  of  her  class  would  not  be  **any  water  to  figure  on." 
The  tide  was  then  falling,  the  boat  was  aground  or  nearly  so,  and  some  hours 
later  she  was  obviously  as  full  of  water  as  the  tide  permitted  her  to  be.  She 
was  later  discovered  to  have  her  bottom  broken  or  pushed  in  over  a  con- 
siderable area,  the  wound  displaying  such  characteristics  that  we  find  she 
must  have  rested  upon  a  hard  object  while  aground.  Of  course,  the  heavier 
the  load  and  the  shallower  the  water,  the  greater  the  likelihood  that  such 
injury  would  occur. 

The  Richmond  Brick  Company  brought  suit  at  law  against  Schoonmaker 
et  al.,  for  injury  to  their  brick  cargo  whereupon  the  scow  owners  began  this 

4s»For  other  caMs  see  ume  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Dlgeeti  A  Index« 
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proceedins>  wberein  tbe  Brick  Company  appeared  as  answering  claimant. 
rriie  court  below  denied  tbe  rigbt  to  limit,  and  awarded  tbe  claimant  damages 
WL9  upon  a  libel  for  breacb  of  contact  of  carriage. 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskie,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  E.  Lydecker,  of  New  York  City,  for  appellee. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  As- 
suming an  agreement  of  carriage  between  scow  owners  and  freight- 
ers, the  appellants  were  not  common  carriers,  for  the  Brick  Com- 
pany was  given  and  used  the  full  capacity  of  the  scow,  and  therefore 
her  owners  were  not  common,  but  private,  carriers;  i.  e.,  bailees  to 
transport  for  hire.  The  Fri,  154  Fed.  333,  83  C.  C.  A.  205,  certiorari 
denied  210  U.  S.  431,  28  Sup.  Ct.  761,  52  I..  Ed.  1135;  The  Wilden- 
f  els,  161  Fed.  864,  89  C.  C.  A.  58. 

[2]  Therefore  claimant  was  obliged  when  the  original  seaworthi- 
ness of  the  Sheffer  was  shown  to  prove  some  act  of  negligence,  by 
>vhich  those  private  carriers  became  liable  for  cargo  damage.  It  is 
claimant's  contention  that  it  was  sufficient  proof  of  negligence  that 
the  Sheffer  lay  upon  the  ground  to  her  injury,  or  that,  since  brick 
scows  often  do  lie  aground,  it  was  negligence  not  to  provide  a  scow 
that  could  so  rest  on  the  bottom  without  injury  to  her  cargo  wherever 
she  was  lawfully  sent.  This  in  substance  asserts  that  no  brick  scow 
is  seaworthy — i.  e.,  reasonably  fit  for  her  intended  occupation — un- 
less she  can  lie  aground  everywhere.  This  is  going  much  too  far.  A 
private  carrier,  like  other  bailees  for  hire,  is  only  bound  to  the  exer- 
cise of  ordinary  care  and  skill — the  reasonable  skill  of  his  calling. 

It  may  be  aamitted  that  any  vessel  expected  to  lie  aground  must  be 
reasonably  fit  for  the  contingencies  of  such  an  occupation;  but  it 
does  not  follow  that  she  must  therefore  be  strong  enough  to  hold  up  a 
heavy  cargo  when  an  extraordinary  January  gale  sweeps  out  at  least 
two  feet  of  water  from  accustomed  mooring  places,  or  that  owners 
are  bound  to  anticipate  that  in  bottoms  reasonably  level  and  soft  there 
may  not  be  embedded  hard  objects  that  will  puncture  vessels  resting 
against  them.  We  consider  it  proven  that  the  cause  of  damage  to 
this  vessel  and  her  cargo  was  an  unusual  storm,  which  lowered  the 
scanty  waters  of  Newtown  creek  and  caused  the  Sheffer  to  lie  aground 
on  a  bottom  for  the  most  part  notoriously  soft  and  oozy,  but  which 
at  the  place  where  she  lay  contained  some  substance  (possibly  an  old 
wreck  or  a  dumped  cargo)  that  broke  in  her  bottom  in  an  unusual  and 
not  to  be  anticipated  manner.  Therefore  claimant  has  failed  to  show 
negligence,  and  petitioners  have  shown  that  they  offered  a  seaworthy 
vessel  for  the  service  and  exercised  due  diligence  to  keep  her  so. 

The  decree  below  is  reversed,  and  cause  remanded,  with  instruc- 
tions to  grant  the  prayer  of  the  petition.  Appellants  will  have  costs  in 
this  court. 
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MOLLEB  y.  HERRING. 

(Circuit  0>urt  of  Appeals^  Flftli  Oircuit.    March  11,  1918.) 

No.  3059. 

CoifTBAOTS   ^=»106(2) — CONSTBUCTION — VaLIDITT. 

Where,  in  the  Galveston  storm  of  1915,  a  great  quantity  of  cotton 
washed  from  the  island  of  Galveston  to  the  mainland,  an  agreement 
entered  into  by  defendant,  who  was  the  owner  of  1,000  bales  of  cotton  to 
pay  plaintiff  ^10  per  bale  for  each  bale  reclaimed,  is  not  unlawful  and 
void,  as  against  good  morals  and  public  policy,  or  as  tending  to  interfere 
with  public  justice,  no  suit  having  been  instituted  for  the  appointment  of 
a  receiver  to  take  charge  of  all  of  the  cotton,  for  any  person  having  an 
interest  in  any  of  the  cotton  was  at  liberty  to  collect  any  part  <^  It  in 
order  to  conserve  that  interest 

Foster,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas;   Waller  T.  Bums,  Judge. 

Action  by  A.  I/.  MoUer  against  F.  E.  Herring.  There  was  a  judg- 
ment for  defendant,  and  plaintiflf  brings  error.  Reversed  and  re- 
manded. 

Maco  Stewart  and  Barret  Gibson,  both  of  Galveston,  Tex.,  for 
plaintiff  in  error. 

B.  B.  Stone,  of  Ft.  Worth,  Tex.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Plaintiff  in  error,  plaintiff  below,  all^^ 
that  about  September  2,  1915,  the  defendant  represented  to  him  that 
on  August  16,  1915,  he  had  stored  in  the  Galveston  Cotton  Compress 
and  Warehouse  at  Galveston,  more  than  1,000  bales  of  cotton,  which 
were  washed  away  and  lost  in  the  storm  of  August  16-17,  1915,  and 
that  this  cotton,  together  with  a  great  deal  of  other  cotton,  had  been 
carried  from  its  place  of  storage  and  deposited  on  the  prairie  of  the 
mainland;  that  the  marks  and  brands  had  been  obliterated  and  the 
identity  of  the  cotton  lost ;  that  the  defendant  contracted  with  him  to 
save  and  gather  for  the  defendant  as  much  as  possible  of  the  cotton, 
not  to  exceed  1,000  bales,  and  represented  to  him  that  he  was  entitled 
to  regain  possession  of  that  amount  of  cotton,  and  agreed  in  writing 
that  for  each  and  every  bale  of  cotton  plaintiff  might  recover  defend- 
ant would  pay  him  $10  "f .  o.  b.  cars."  The  plaintiff  alleges  that  at  the 
time  the  contract  was  made  many  persons  were  engaged  in  recovering 
and  buying  this  lost  and  storm-damaged  cotton.  He  further  allies 
that,  upon  the  making  of  the  contract,  he  hired  teams  and  laborers, 
and  began  to  gather  up  and  haul  to  a  safe  place  all  the  bales  of  cotton 
he  could,  and  that  he  had  so  saved  578  bales,  and  placed  them  on  board 
cars  at  Alta  Loma.  He  sdleges  that,  out  of  the  578  bales  of  cotton, 
68  were  delivered  to  and  received  by  the  defendant,  and  shipped 
by  him  away  from  Alta  Loma.  He  further  alleges  that  on  Septem- 
ber 3d  a  suit  was  instituted  in  the  district  court,  wherein  a  receiver 
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was  appointed  to  gather  up  and  collect  all  unidentified  storm-damaged 
cotton  which  had  been  deposited  on  the  mainland  in  Galveston  county, 
and  that  the  receiver,  on  Ae  4th  of  September,  demanded  of  this  plain- 
tiff the  510  bales  of  cotton  collected  by  him  for  defendant.  He  refused 
to  deliver  this  cotton  to  the  receiver,  whereupon  he  and  the  defendant 
Herring  were  impleaded,  and  the  court  directed  that  he  and  the  defend- 
ant deliver  the  cotton  to  the  receiver,  which  was  thereupon  done. 

The  defendant  Herring  filed  a  general  demurrer  and  special  excep- 
tions to  this  petition,  which  the  court  sustained,  and  in  the  final  judg- 
ment expressed  the  opinion  "that  the  contract  sued  upon  is  unlawful 
and  void,  as  against  good  morals  and  public  policy,  and  as  against  the 
laws  of  the  land,  and  as  being  and  tending  to  be  an  interference  with 
public  justice  and  with  this  court."    The  cause  was  dismissed. 

The  statutes  of  Texas  provide  for  compensation  to  persons  who 
gather  cotton  under  the  conditions  existing  as  the  result  of  a  storm. 
At  the  time  this  contract  was  entered  into,  a  large  quantity  of  cotton, 
perhaps  in  excess  of  20,000  bales,  had  been  swept  from  the  places  of 
storage  on  Galveston  Island  to  the  mainland.  No  action  had  been 
taken  by  any  court  with  reference  to  the  collection  and  preservation 
of  this  property.  Any  person  having  an  interest  in  any  of  the  cotton 
was  certainly  at  liberty  to  collect  any  part  of  it,  or  all  of  it,  in  order  to 
conserve  this  interest.  The  contract  stipulated  for  a  greater  compen- 
sation than  was  provided  by  law ;  but  it  might,  nevertheless,  have  been 
to  the  interest  of  Herring  to  pay  for  the  collection  of  the  cotton  a  sum 
in  excess  of  what  he  would  be  allowed  upon  an  adjustment  of  the 
rights  of  the  parties.  The  rights  of  the  other  owners  in  the  cotton 
could  in  no  way  be  affected  by  the  contract  between  Moller  and  Her- 
ring, but  it  was  for  Herring  to  determine  what  he  was  willing  to  pay 
that  his  property  and  rights  might  be  preserved,  and  for  Moller  to 
determine  whether  he  would  accept  this  amount  as  compensation  for 
his  labor  and  expense.  It  is  difficult  to  imderstand  how  this  con- 
tract, entered  into  as  it  was  before  any  suit  had  been  instituted, 
could  constitute  an  interference  with  public  justice  and  with  the  court. 
It  is  also  difficult  to  understand  how  this  private  arrangement  between 
Moller  and  Herring  could  be,  in  any  sense,  against  good  morals  and 
public  policy.  The  contract  could  not  have  affected  the  rights  of  other 
owners  in  the  cotton,  and  did  not  purport  or  undertake  to  affect  these 
rights.  Moller  continued  to  carry  out  his  contract,  until  he  and  Her- 
ring were  compelled  by  the  court  to  desist.  He  collected  "as  much  as 
possible,"  and  became  entitled,  for  all  collected  under  the  terms  of 
the  contract,  to  $10  per  bale.  For  the  amount  paid  under  the  direc- 
tion of  the  court  in  the  receivership,  defendant  is  entitled  to  a  credit. 

It  may  be  that  some  of  the  special  exceptions  should  have  been  sus- 
tained. But  the  ruling  of  the  court  was  based  upon  the  proposition 
that  the  contract  was  against  "good  morals  and  public  policy."  No 
possible  amendment  could  have  met  the  objection  of  the  court.  The 
judgment  is  reversed,  and  the  cause  remanded  for  proceedings  not 
inconsistent  herewith. 

Reversed  and  remanded. 

FOSTER,  District  Judge,  dissents. 
leicaA.— 34 
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ODEI/L  et  al.  v.  BARTON  et  aL 

(Circuit  Ck>urt  of  Appeals,  Biglith  Circuit.    February  28,  1918.) 

No.  4980. 

Frauds,  Statute  of  ^=5>119(1) — ^Aobbements  Within — ^ENTOBCEMBirT  UnmB 
Thbo&t  of  Dubess. 

Where  purchasers  of  Arkansas  lands  contracted  to  res^  the  same, 
relying  on  the  vendors*  oral  agreement  to  modify  the  original  contract  of 
sale,  which  was  in  writing,  and  the  vendors  declined  to  carry  out  the  modi- 
fication, whereupon  the  purchasers  made  a  different  agreement  as  to  the 
lands  resold,  the  latter  agreement  cannot  be  canceled  and  the  oral 
agreement  enforced  on  the  theory  of  duress  of  property,  for  that  would 
result  in  an  indirect  evasion  of  the  statute  of  frauds. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Suit  by  C.  H.  Odell  and  Arnold  Kleiner  against  W.  W.  Barton  and 
another.  From  a  decree  dismissing  the  complaint,  plaintiffs  appeal 
Affirmed. 

M.  J.  Manning,  G.  W.  Emerson,  and  W.  H.  Donham,  all  of  Little 
Rock,  Ark.,  for  appellants. 

Thomas  S.  Buzbee,  George  B.  Pugh,  and  H.  T.  Harrison,  all  of 
Little  Rock,  Ark.,  and  George  C.  Lewis,  of  Stuttgart,  Ark.,  for  ap- 
pellees. 

Before  HOOK  and  SMITH,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Odell  and  Kleiner  sued  the  Bartons  for  the 
enforcement  of  a  credit  on  a  contract  for  the  purchase  of  property, 
to  be  effected  by  the  vacation  of  a  subsequent  agreement  between  them, 
upon  the  ground  that  the  agreement  was  obtained  from  plaintiffs  by 
compulsion  or  duress  of  property.  The  trial  court  dismissed  the  com- 
plaint as  insufficient,  and  the  plaintiffs  appealed. 

The  complaint  states  that  the  defendants  Barton  contracted  in 
writing  to  sell  plaintiffs  about  3,680  acres  of  land  and  some  personal 
property  in  Arkansas  for  $42,000,  payable  in  five  arinual  installments ; 
defendants  to  retain  possession  until  the  first  installment  was  paid. 
About  four  months  afterwards,  and  before  any  payment  was  made, 
plaintiffs  sought  to  sell  a  fourth  of  the  lands  to  one  Herman  for  other 
property,  taken  at  $10,000,  and  Herman's  installment  notes  for  $22,- 
000.  Herman  was  to  have  a  deed  for  his  part  of  the  land  and  was  to 
secure  his  installment  notes  by  a  deed  of  trust  thereon.  Plaintiffs 
charge  that,  before  executing  the  contract  with  Herman,  defendants 
approved  the  transaction,  agreed  to  make  a  deed  direct  to  Herman, 
to  accept  $12,000  of  his  installment  notes  and  $2,000  in  cash,  and  to 
credit  plaintiffs  with  the  aggregate  of  $14,000;  that  plaintiffs  and 
Herman  then  executed  their  contract,  but  that  subsequently  defendants 
refused  to  abide  by  the  agreement,  and  would  not  deed  to  Herman  on 
the  conditions  stipulated;  that  plaintiffs,  having  in  the  meantime 
bound  themselves  to  Herman,  were  forced  to  make  a  second  agree- 
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ment  with  defendants,  much  less  advantageous  to  themselves.  This  sec- 
ond agreement  plaintiffs  now  seek  to  have  vacated.  The  constraint  or 
duress  is  charged  as  arising  from  defendants'  violation  of  the  first 
agreement  and  plaintiffs'  situation  with  respect  to  Herman.  The  dam- 
age charged,  so  far  as  need  be  noted,  was  $11,000  in  Herman's  install- 
ment notes,  which,  by  the  second  agreement,  defendants  exacted  as 
a  bonus  for  their  consent,  and  which  was  not  to  be  credited  plaintiffs 
on  the  original  purchase  price  of  the  land. 

The  rule  invoked  by  plaintiffs,  as  expressed  by  the  Supreme  Court 
in  Radich  v.  Hutchins,  95  U.  S.  210,  24  L.  Ed.  409,  and  applied  in  Lon- 
ergan  v.  Buford,  148  U.  S.  581,  13  Sup.  Ct.  684,  37  L.  Ed.  569,  is  as 
follows : 

•*To  constitute  the  coercion  or  duress  whidi  will  be  regarded  as  sufficient 
to  make  the  payment  involuntary,  •  ♦  •  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or  believed  to  be  possessed,  by  the 
party  exacting  or  receiving  the  payment  over  the  person  or  property  of  an- 
other, from  which  the  latter  has  no  other  means  of  immediate  relief  than  by 
making  the  payment  As  stated  by  the  Court  of  Appeals  of  Maryland,  the 
doctrine  established  by  the  authorities  is  that  'a  payment  is  not  to  be  regarded 
as  compulsory,  unless  made  to  emancipate  the  person  or  property  from  an 
actual  and  existing  duress  imposed  upon  it  by  the  party  to  whom  the  money 
is  paid.*  Mayor  and  City  CouncU  of  Baltimore  v.  Lefferman,  4  Gill  (Md.)  425 
[45  Am.  Dec  145]." 

But  there  is  a  short  and  sufficient  answer  to  plaintiffs'  complaint. 
Their  contract  to  sell  Herman  a  part  of  the  land,  to  which  they  seek 
to  commit  defendants,  called  for  a  deed  from  defendants  to  him,  and 
for  immediate  possession.  To  neither  of  these  were  plaintiffs  or  Her- 
man entitled  under  any  written  contract  or  engagement  of  the  defend- 
ants. The  first  agreement  regarding  the  sale  to  Herman,  which  plain- 
tiffs say  defendants  made  and  then  repudiated,  and  which  they  seek 
to  have  enforced,  does  not  appear  to  have  been  in  writing.  It  is  not 
valid  or  enforceable  against  defendants  imder  the  Arkansas  statute  of 
frauds  (Kirby's  Dig.  1904,  §  3654),  and  effect  cannot  be  given  it  by 
applying  the  rule  of  compulsion  or  duress  of  property  to  the  second 
agreement  that  was  made  and  carried  out.  We  do  not  say  that,  aside 
from  the  Arkansas  statute,  there  is  equity  in  plaintiffs'  case.  No  pay- 
ments other  than  promises  have  ever  been  made  to  defendants,  either 
by  plaintiffs  or  bv  Herman.  The  latter  defaulted  on  his  notes,  and 
defendants  have  nad  to  resort  to  foreclosure  against  all  of  them  to 
regain  their  title. 

The  decree  is  affirmed. 
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In  re  DITTBiAB. 

Petition  of  SCHULTZ. 

(Circuit  Court  of  Appeals,  Third  Circuit.    March  29,  1918.) 

No.  2332. 

1.  Bankbuptct  ^=>400(1) — Exemptions— Aixowancje. 

As  a  claim  for  exemption  is  sufficient,  If  made  generally  under  the 
exemption  laws  of  the  state,  an  order  allowing  a  Pennsylvania  bank- 
rupt shares  of  corporate  stock  as  part  of  his  exemption  will  not  be  re- 
yersed,  because  the  bankrupt  claimed  the  same  under  Act  Pa.  April  9, 
1849  (P.  L.  533),  although  the  act  really  allowing  the  exemption  was  that 
of  April  8,  1859  (P.  L.  425) ;  it  being  common  to  refer  to  exemptions  un- 
der act  of  1849,  though  amendments  and  supplements  be  intended. 

2,  Bankruptcy  ^=»40(K1) — ^ESxemptions — ^Effect. 

Where  a  voluntary  bankrupt  claimed  as  exempt  property  which  had 
been  attached  In  proceedings  in  the  state  court  brought  by  the  Judgment 
creditor  before  the  filing  of  the  petition.  It  is  proper  for  the  bankruptcy 
court,  the  state  statute  declaring  the  property  exempt,  to  set  it  apart  to 
the  bankrupt;  the  order  not  affecting  the  attachment,  but  leaving  the 
property  subject  to  the  lien  of  the  attachment,  if  any. 

Petition  to  Revise  from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

In  the  matter  of  the  bankruptcy  of  Frederick  Dittmar.  On  peti- 
tion by  Howard  M.  Schultz  to  revise  an  order  setting  aside  certain 
corporate  stock  to  the  bankrupt  as  part  of  his  exemptions*  Order 
affirmed. 

Jacob  Weinstein,  of  Philadelphia,  Pa.,  for  petitioner. 
Samuel  Gait  Birnie,  of  Philadelphia,  Pa.,  for  respondent. 

Before  BUFFINGTON,  McPHERSON,  and  WOOI.LEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  March,  1916,  the  petitioner, 
Howard  M.  Schultz,  obtained  a  judgment  against  Frederick  Dittmar 
in  the  common  pleas  of  Philadelphia  county,  and  in  July  issued  an 
attachment  execution  thereon  and  summoned  the  Penn  Surgical  Man- 
ufacturing Company,  as  garnishee.  On  September  14,  in  response  to 
interrogatories,  the  company  admitted  that  Dittmar  was  the  apparent 
owner  of  two  shares  of  its  capital  stock,  but  the  attachment  still  re- 
mains undetermined,  there  being  no  final  judgment  or  execution 
therein. 

[1]  On  February  9,  1917,  more  than  four  months  after  the  attach- 
ment was  issued,  Dittmar  filed  a  voluntary  petition  in  bankruptcy,  and 
as  part  of  his  schedules  presented  a  claim  for  the  debtor's  exemption 
of  $300  allowed  by  the  Pennsylvania  law.  Among  the  articles  he 
desired,  he  specified  the  two  shares  of  stock  that  had  then  been  at- 
tached, and  tiie  trustee  afterward  allowed  his  claim.  It  is  true  that 
both  the  bankrupt  and  the  trustee  refer  to  the  Pennsylvania  Act  of 
1849  (P.  L.  533)  as  the  basis  of  the  claim  and  of  the  allowance,  while 
it  is  really  the  act  of  1859  (P.  L.  425),  that  permits  shares  of  stock  to 
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be  claimed  as  part  of  a  debtor's  exemption.  But  this  oversight  or 
mistake,  which  is  relied  on  as  a  reason  for  reversal,  is  hardly  im- 
portant enough  to  require  discussion.  In  Pennsylvania  it  is  common 
to  speak  loosely  of  the  exemption  as  "under  the  act  of  1849,"  although 
the  speaker  means  the  act  of  1849  and  also  its  supplements  and  amend- 
ments. But  in  any  event  it  was  not  essential  to  refer  precisely  to  a 
particular  statute.  The  claim  would  have  been  sufficient,  if  made 
generally  under  the  exemption  laws  of  the  state ;  nothing  in  the  act  or 
in  the  general  orders  imposes  a  penalty  for  failure  to  point  out  in 
exact  terms  the  statute  relied  on. 

[2]  Schultz  filed  other  objections  to  the  trustee's  action  in  setting 
these  shares  aside,  but  the  exemption  was  approved  both  by  the  referee 
and  the  District  Court.  In  spite  of  the  argument  that  was  addressed 
to  us  in  support  of  the  petition  to  revise,  we  think  the  approval  was 
right.  Of  necessity  the  bankruptcy  court  is  called  upon  to  supervise 
the  process  of  settmg  aside  the  exemption  under  the  local  law ;  but, 
after  this  duty  has  l^en  performed,  the  property  set  aside  continues 
to  belong  to  the  bankrupt,  just  as  it  belonged  before  the  bankruptcy. 
If  it  were  then  affected  by  liens,  it  continues  to  be  so  affected ;  the 
bankruptcy  court  has  no  authority  to  decide  upon  their  validity,  but 
simply  retires  from  the  temporary  control  of  the  property  and  leaves 
other  questions  to  be  determined  by  the  proper  tribunal.  Lockwood 
v.  Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061 ;  Black,  Bank- 
ruptcy, §  252 ;  Collier,  Bankruptcy,  pp.  205-207.  In  the  case  before 
us  the  District  Court  did  not  attempt  to  meddle  with  the  attachment 
proceeding;  this  is  a  matter  for  the  common  pleas,  and  of  course 
nothing  that  we  have  said  is  intended  to  have  any  bearing  upon  the 
.  questions  that  may  be  in  dispute  before  that  tribunal. 

The  order  is  affirmed. 


(249  Fed.  607) 

BURKB  BMOK  CO.  et  al.  v.  FIRST  NAT.  BANK  OF  OAPE  GIRARDEAU, 
MO.    BURKB  BROS.  v.  SAME.    BURKE  et  aL  v.  SAME.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  28,  19ia) 

Nos.  491&-4947. 

CoBPOSATiONB  ^=»487(2) — Ultra  Vibes  Note — Right  to  Urge  Defense. 

In  an  action  by  a  bank  on  a  note  of  a  corporation  indorsed  by  another, 
where  it  was  contended  that  the  note  was  ultra  vires,  the  corporaticm, 
having  received  from  the  original  and  primary  debtors,  who  used  the 
note,  full  satisfaction  of  the  amount,  is  not  entitled  to  urge  the  defense 
of  ultra  vires. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Arkansas;   F.  A.  Youmans,  Judge. 

Actions  by  the  First  National  Bank  of  Cape  Girardeau,  Mo., 
against  the  Burke  Brick  Company  and  M.  C.  Burke,  against  Burke 
Bros.,  a  firm  consisting  of  M.  C.  Burke  and  J.  A.  Burke,  and  against 
J.  A.  Burke  and  M.  C.  Burke,  which  were  consolidated  and  trans- 
ferred to  the  equity  docket.  From  decrees  for  plaintiff,  defendants 
appeal.    Affirmed. 

^s»Fof  other  eases  see  same  topic  A  KBTr-NUMBBR  in  aU  Kev-Numbered  Dlcests  A  Indexes 
^Rehearing  denied  July  8,  1918. 
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Joseph  M.  Hill,  Heniy  L.  Fitzhugh,  John  Brizzolara,  and  John  H. 
Vaughn,  all  of  Ft.  Smith,  Ark.,  for  appellants. 

James  F.  Read  and  James  B.  McDonough,  both  of  Ft  Smith,  Ark., 
and  Benjamin  F.  Davis  and  Benson  C.  Hardesty,  bofli  of  Cape  Girar- 
deau, Mo.,  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  The  First  National  Bank  of  Cape  Girar- 
deau, Mo.,  commenced  three  actions  at  law  against  the  makers  and 
the  indorser  of  three  notes — one  upon  a  note  of  the  Burke  Brick 
Company,  a  corporation,  for  $6,000;  another  upon  a  note  of  Burke 
Bros.,  a  firm  composed  of  M.  C.  and  James  A.  Burke,  for  $5,000; 
and  the  third  upon  a  note  of  James  A.  Burke,  for  $5,000.  Each  note 
bore  the  indorsement  of  M.  C.  Burke.  At  the  instance  of  one  of  the 
defendants,  and  because  of  the  assertion  of  equitable  defenses,  the 
cases  were  transferred  to  the  equity  docket,  and  by  stipulation  were 
consolidated  for  trial.  Upon  final  hearing  the  irial  court  decided  for 
the  plaintiff.    The  defendants  appealed. 

The  defenses  were  that  the  notes  were  without  consideration  to  the 
Brick  Company,  Burke  Bros.,  and  James  A.  Burke ;  that  the  first  two 
were  executed  in  the  names  of  the  company  and  the  firm  by  M.  C. 
Burke,  without  their  knowledge  or  authority,  and  for  a  purpose  in 
which  they  had  no  interest ;  that  all  of  the  notes  were  given  upon  an 
agreement  with  the  plaintiff  that  the  latter  was  to  hold  them  tem- 
porarily to  deceive  a  national  bank  examiner,  who  had  criticized 
the  amount  of  certain  loans,  and  were  then  to  be  returned;  that 
the  note  of  the  company  was  not  authorized  by  its  charter,  and  was 
therefore  void. 

No  useful  purpose  will  be  served  by  reciting  the  evidence  or  by 
an  extended  discussion  of  it.  We  are  of  the  opinion  that  the  ques- 
tions involved  were  purely  of  fact,  and  were  correctly  decided  by  the 
trial  court.  The  efforts  of  defendants  to  bring  themselves  within  the 
range  of  the  principles  of  law  announced  in  Atlantic  Cotton  Mills  v. 
Indian  Orchard  Mills,  147  Mass.  268,  17  N.  E.'  496,  9  Am.  St.  Rep. 
698,  failed.  The  groundwork  for  the  consideration  or  application 
of  that  case  and  others  like  it  was  not  established.  The  only  defense 
at  all  debatable  was  that  the  note  of  the  Brick  Company  was  ultra 
vires,  and  it  is  sufficient  to  say  of  it  that  the  evidence  showed  that 
the  company  received  from  the  original  and  primary  debtors  who 
used  the  note  full  satisfaction  of  the  amount.  It  was  compensated 
and  stood  to  lose  nothing.  The  situation  was  as  if  it  had  purchased 
the  property  turned  over  to  it,  and  paid  therefor  with  its  note  trans- 
ferred to  the  plaintiff.  It  is  in  no  position  to  urge  a  want  of  corpo- 
rate power. 

The  decrees  are  affirmed. 
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(249  F^'ffiSQ 

DB  LACET  et  aL  ▼.  UNITED  STATED 

(Circuit  Ck>iirt  of  Appeals,  Ninth  Circuit.    May  0,  1918.    Rehearing  Denied 

July  1,  1918.) 

No.  8071. 

1.  0>N8PnLiCT     ^=»4S(e) — RBSOUS — ^iNDIcnOSNT — SUFFUCIENCT. 

Under  Criminal  Code  (Act  March  4,  1909,  c  321)  f  141,  85  Stat.  1114 
(Comp.  St  1916^  S  10311),  declaring  that  whoever  shall  rescue  or  at- 
tempt to  rescue  any  person  arrested  upon  a  warrant  or  other  process 
issued  under  any  law  of  the  United  States,  or  shall  directly  or  Indirectly 
aid,  abet,  or  assist  any  person  so  arrested  to  escape,  shall  be  punished, 
an  indictment  charging  that  defendants  conspired  to  aid  and  abet  cer- 
tain persons  held  in  custody  as  enemy  aliens  by  virtue  of  an  order  for 
their  arrest  and  confinement  issued  by  the  President  under  Rev.  St  §§ 
4067-4070  (0>mp.  St.  1916,  ff  7615-7618),  and  the  pubUc  proclamation  of 
a  state  of  war  between  Germany  and  the  United  States,  is  sufficient, 
though  not  alleging  that  the  persons  in  custody  were  alien  enemies. 

2.  (Constitutional  Law  ^=»252 — Wab  «=»4— Axien  Enemies — Rights  of. 

Alien  enemies  have  no  rights  and  no  privileges,  unless  by  special  favor, 
during  time  of  war;  so  Allen  Enemy  Act  July  6,  1798,  c.  66,  1  Stat  577 
(Rev.  St  H  4067,  4068,  4069,  and  4070),  authorizing  the  restraint  and 
the  removal  of  alien  enemies,  is  not  invalid,  as  depriving  such  persona 
of  liberty  without  due  process  of  law ;  the  constitutional  safeguards  not 
extending  to  enemy  aliens. 
8.  CoNSPiBACT  ^=»43(5) — Indictment — SuFnciENCT — Overt  Acts. 

An  indictment  for  conspiring  to  aid  enemy  aliens  to  escape  from  cus- 
tody, into  which  they  had  been  taken  under  the  President's  order  for  their  ' 
arrest  and  confinement,  which  alleged  several  overt  acts,  is  not  defective 
because  it  did  not  set  forth,  verbatim  or  in  substance,  letters  alleged 
as  overt  acts. 
4.  CJoNSPiBACY  ^=s»43(5) — ^Indictment — Ovbbt  Acts. 

In  an  indictment  for  conspiracy,  it  is  not  necessary  to  show  how  the 
act  charged  to  be  an  overt  act  would  effect  the  objects  of  the  conspiracy. 
6.  (30NSPIRACT  ^=5>43(5, 12) — Pboof— Overt  Acts. 

An  indictment  for  conspiracy  is  sufficient,  if  some  of  the  overt  acts  are 
properly  pleaded;  and,  where  several  overt  acts  are  charged,  it  is  not 
necessary  to  prove  all. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Lawrence  De  Lacey  and  others  were  convicted  under  Criminal 
(2ode,  §  141,  of  conspiracy  to  aid  and  abet  enemy  aliens  to  escape 
from  custody,  and  they  bring  error.    Affirmed. 

Nathan  C.  Cbghlan,  of  San  Francisco,  Cal,  for  plaintiffs  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  Annette  Abbott  Adams,  Asst. 
U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiffs  in  error  were  convicted 
and  sentenced  under  an  indictment  which  charged  them  with  a  con- 
spiracy to  aid  and  abet  E.  H.  Von  Schack  and  Franz  Bopp  to  escape 
from  the  custody  of  Col.  George  R.  McGunnegle,  an  officer  of  the 

^s>For  other  casM  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes  . 

Digitized  by  VjOOQiC 


536  101  C.  O.  A.  RBPOBTt 

United  States  Army,  who  was  in  command  of  the  military  reserve  of 
Ft.  McDowell,  Cal.,  and  who  was  holding  said  Von  Schack  and  Bopp 
in  his  custody  by  virtue  of  an  order  for  their  arrest  and  confinement 
issued  by  the  President  on  April  6,  1917,  under  the  provisions  of  sec- 
tions 4067,  4068,  4069,  and  4070,  Rev.  Stats.,  and  the  public  proclama- 
tion of  a  state  of  war  between  Germany  and  the  United  States,  pro- 
mulgated by  the  President  on  April  6,  1917;  the  said  Von  Schack  and 
Bopp  having  been  arrested  on  April  7,  1917;  as  alien  enemies  by  the 
United  States  marshal  at  San  Francisco,  acting  under  the  authority  of 
the  said  order  of  the  President,  and  having  been  turned  over  to  the 
custody  of  said  Col.  McGuhnegle  and  held  by  him. 

[1]  A  demurrer  was  interposed  to  the  indictment,  one  of  the 
grounds  of  which  was  that  it  was  not  alleged  therein  that  said  Von 
Schack  and  Bopp  were  alien  enemies  of  the  United  States,  and  it  is 
now  contended  that  for  the  omission  of  that  allegation  the  indictment 
is  fatally  defective.  The  contention  cannot  be  sustained.  In  charging 
a  conspiracy  to  accomplish  an  unlawful  rescue,  it  is  not  necessary  that 
the  charge  go  further  than  the  language  of  the  statute  which  defines 
the  offense.  Section  141  of  the  Criminal  Code  provides  for  the 
punishment  of  any  one  who  shall  rescue  or  attempt  to  rescue  from 
the  custody  of  any  officer  any  person  arrested  upon  a  warrant  or  oth- 
er process  issued  under  the  provisions  of  any  law  of  the  United 
States,  or  who  shall  aid,  abet,  or  assist  any  person  so  arrested  to  escape 
from  the  custody  of  such  officer.  The  indictment  charges,  in  the  lan- 
guage of  this  section,  that  Von  Schack  and  Bopp  were  arrested  and 
confined  by  virtue  of  an  order  issued  by  the  President  under  the  pro- 
visions of  Rev.  Stats.  §  4067  et  seq.,  and  that  they  were  arrested  as 
alien  enemies.  Commonwealth  v.  Malloy,  119  Mass.  347;  Common- 
wealth V.  Lee,  107  Mass.  207;  Houpt  v.  State,  100  Ark.  409,  140  S. 
W.  294,  Ann.  Cas.  1913C,  690;  People  v.  Murray,  57  Mich.  396,  24 
N.  W.  118;  State  v.  Sutton,  170  Ind.  473,  84  N.  E.  824;  Smith  v. 
State,  76  Ala.  69. 

[2]  We  find  no  merit  in  the  contention  that  the  law  under  which 
Von  Schack  and  Bopp  were  held  is  unconstitutional,  in  that  it  de- 
prives them  of  liberty  without  due  process  of  law.  The  sections  under 
which  these  alien  enemies  were  held  were  originally  enacted  as  the 
Alien  Enemy  Act  of  July  6,  1798,  and  from  that  date  to  this,  although 
occasion  has  seldom  arisen  to  enforce  the  statute,  no  question  has 
been  made  of  its  constitutionality.  While,  as  to  property  rights  and 
life  and  liberty,  all  aliens  domiciled  in  the  United  States,  or  tempo- 
rarily therein,  are  accorded  the  equal  protection  of  the  law,  and  due 
process  of  law,  such  is  not  the  case  as  to  alien  enemies.  "Alien  ene- 
mies have  no  rights  and  no  privileges,  unless  by  special  favor,  during 
time  of  war."  2  C.  J.  1047.  Such  was  the  common  law.  "Alien  ene- 
mies have  no  rights,  no  privileges,  unless  by  the  king's  special  favor, 
during  time  of  war."  1  Blackstone,  372.  There  is  nothing  in  the 
Constitution  or  laws  of  the  United  States  which  in  any  way  has 
changed  the  common-law  rule,  or  restricted  the  power  of  Congress  to 
enact  the  alien  enemy  law.  Power  to  enact  such  a  law  may  at  times 
be  essential  to  the  preservation  of  the  government,  and  the  right  of 
all  nations  to  exercise  it  is  recognized  in  international  law.    In  Brown 
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V.  United  States,  8  Cranch,  110,  121  (3  L.  Ed.  504),  Chief  Justice 
Marshall  said: 

"Respecting  the  power  of  government,  no  doubt  is  entertained.  That  war 
^Tes  to  the  sovereign  full  right  to  take  the  persons  and  confiscate  the  prop- 
erty of  the  enemy,  wherever  found,  Is  conceded.  The  mitigations  of  this 
rigid  rule,  which  the  humane  and  wise  policy  of  modem  times  has  intro- 
duced into  practice,  wUl  more  or  less  affect  the  exercise  of  this  right,  but 
cannot  impair  the  right  itself." 

Even  in  times  of  peace  the  admission  of  aliens  to  the  United  States 
and  their  presence  here  are  not  of  right,  but  of  favor.  In  Turner  v. 
Williams,  194  U.  S.  279,  289,  24  Sup.  Ct.  719,  722  (48  L.  Ed.  979) 
it  was  said : 

''Repeated  decisions  of  this  court  have  determined  that  Congress  has  the 
power  to  exclude  aliens  from  the  United  States,  to  prescribe  the  terms  and 
conditions  on  which  they  may  come  in,  to  establish  regulations  for  sending 
out  of  the  country  such  aliens  as  have  entered  in  violation  of  law,  and  to  com- 
mit the  enforcement  of  such  conditions  and  regulations  to  executive  officers; 
that  the  deportation  of  an  aUen  who  is  found  to  be  here  in  violation  of  law 
is  not  a  deprivation  of  liberty  without  due  process  of  law." 

The  first  reported  case  arising  under  the  Alien  Enemy  Act  is  Lock- 
ington's  Case,  Brightly,  N.  P.  (Pa.)  269.  Lockington,  an  alien  enemy, 
had  refused  to  comply  with  the  executive  order  of  February  23,  1813, 
requiring  alien  enemies  who  were  within  40  miles  of  tidewater  to 
retire  to  such  places  beyond  that  distance  from  tidewater  as  should 
be  designated  by  the  marshals.  He  was  arrested,  and  on  petition  for 
habeas  corpus  attempted  to  test  the  legality  of  his  imprisonment. 
Chief  Justice  Tilghman  said  of  the  act : 

"It  is  a  provision  for  the  public  safety,  which  may  require  that  the  alien 
should  not  be  rwnoved,  but  kept  in  the  country  under  proper  restraints. 
•  ♦  ♦  It  is  never  to  be  forgotten  that  the  main  object  of  the  law  is  to 
provide  for  the  safety  of  the  country  from  enemies  who  are  suffered  to 
remain  within  It  In  order  to  effect  this  safety,  It  might  be  necessary  to 
act  on  sudden  emergencies.  ♦  ♦  ♦  The  President,  being  best  acquainted 
with  the  danger  to  be  apprehended,  is  best  able  to  judge  of  the  emergency 
which  might  render  such  measures  necessary.  Accordingly,  we  find  that  the 
powers  vested  in  him  are  expressed  in  the  most  comprehensive  terms." 

On  the  second  petition  for  habeas  corpus  Judge  Yeates  said: 

"When  the  vessel  of  the  commonwealth  is  in  danger,  partial  evils  must  be 
submitted  to,  in  order  to  guard  against  a  general  wreck.  AUens  who  have 
come  among  us  before  a  declaration  of  war  against  their  sovereign,  and 
continue  to  reside  among  us  after  it,  cannot  expect  an  exemption  from  such 
evils." 

And  Judge  Brackenridge  said: 

"Allen  enemies,  remaining  In  our  country  after  a  declaration  of  war,  are  to 
be  treated  according  to  the  law  of  nations,  and  It  has  been  so  argued  in 
this  case.  Shall,  then,  the  judicial  power  constitute  Itself  a  judge  between 
the  executive  of  the  general  government  and  the  nation  with  whom  we  are 
at  war,  and  say  whether  the  proceeding  in  the  case  of  their  subjects  remain- 
ing in  our  country  has  been  according  to  the  law  of  nations?" 

In  Lockington  v.  Smith,  1  Pet.  C.  C.  466,  Fed.  Cas.  No.  8,448, 
Washington,  Circuit  Justice,  said: 
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"It  seems  perfectly  dear,  that  the  power  to  remove  was  vested  in  the  Prett- 
dent,  because,  nnder  certain  circumstances,  he  mis^t  deem  that  measure  most 
efTectiial  to  guard  the  public  safety.  But  he  might  also  cause  the  alien  to  be 
restrained  or  confined,  if  in  hig  opinion  the  puUlc  good  should  forbid  bis 
removal." 

And  answering  the  contention  that  judicial  authority  must  be  re- 
sorted to  to  enforce  the  regulations  so  established  by  the  President 
under  the  law,  he  said : 

"Such  a  construction  would,  in  my  opinion,  be  at  variance  with  the  spirit 
as  well  as  with  the  letter  of  the  law,  the  great  object  <^  whidi  was  to 
provide  for  the  public  safety  by  imposing  such  restraints  upon  alien  enemies 
as  the  chief  executive  magistrate  of  the  United  States  might  tlilnk  neces- 
sary, and  of  which  his  particular  situation  enabled  him  best  to  Judge." 

In  the  Case  of  Fries,  9  Fed.  Cas.  No.  5,126,  Circuit  Justice  Iredell, 
charging  the  jury  concerning  the  provisions  of  the  Alien  Enemy  Act, 
said: 

'*In  cases  like  this  it  is  ridiculous  to  talk  of  the  crime,  because  perhaps 
the  only  crime  that  a  man  can  then  be  charged  with  is  his  being  bom  in 
another  country  and  having  a  strong  attachment  to  it  He  is  not  punished 
for  a  crime  that  he  has  committed,  but  deprived  of  the  power  of  committiog 
one  hereafter,  to  which  even  a  sense  of  patriotism  may  tempt  a  warm  and 
misguided  mind.  *  *  *  The  opportunities  during  a  war  of  making  use 
of  men  of  such  a  description  are  so  numerous  and  so  dangerous  that  no  pru- 
dent nation  would  ever  trust  to  the  possible  good  behavior  of  many  of  them.** 

S  Without  merit,  also,  is  the  contention  that  the  indictment  is 
tive  for  its  failure  to  set  forth  the  contents  of  two  letters,  the 
sending  of  which  by  the  plaintiffs  in  error  were  alleged  as  overt  acts 
to  accomplish  the  conspiracy.  It  is  asserted  that  by  the  rules  of  crim- 
inal pleading,  if  a  written  document  is  relied  upon  to  sustain  the  pros- 
ecution, it  must  be  set  forth,  either  verbatim  or  in  substance,  citing 
United  States  v.  Watson  (D.  C.)  17  Fed.  145.  That  was  a  case  in 
which  the  defendants  were  charged,  under  section  5511,  Rev.  Stats., 
with  a  conspiracy  to  accomplish  a  specified  result  by  force,  threat, 
intimidation,  etc.,  or  **by  any  other  unlawful  means,"  and,  as  the  in- 
formation alleged  that  the  unlawful  means  used  was  a  certain  writ- 
ten instrument,  it  was  held  that  the  instrument  should  be  set  forth, 
in  order  that  the  court  might  know  whether  an  offense  was  charged. 
But  here  the  offense  charged  is  an  unlawful  conspiracy,  and  the 
sending  of  the  letters  are  but  two  of  the  overt  acts  pleaded. 

[4,  5]  Another  overt  act  is  the  procurement  of  money  to  carry  out 
the  conspiracy,  and  still  another  is  the  giving  of  a  certain  sum  of  mon- 
ey to  effect  the  conspiracy.  In  an  indictment  for  conspiracy  it  is 
not  necessary  to  show  how  the  act  charged  to  be  an  overt  act  would 
tend  to  effect  the  objects  of  the  conspiracy.  United  States  v.  Benson, 
70  Fed.  591,  17  C.  C.  A.  293;  Houston  v.  United  States,  217  Fed. 
852,  133  C.  C.  A.  562.  An  indictment  for  conspiracy  is  sufficient,  if 
some  of  the  overt  acts  are  sufficiently  pleaded;  and,  where  several 
overt*  acts  are  charged,  it  is  not  necessary  to  prove  them  alL  12  C 
J.  627. 

The  judgment  is  affirmed. 
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HABT-PABB  CO.  T.  EARTH  MFG.  00. 

(OlTcuit  Oomt  of  Appeals,  Bli^th  Olrcnlt     Ifaixdi  9,  191&) 

No.  4889. 

1.  Stidencb  ^=»318(1)— 'HKABflAT— Dooumentabt  Evidbnoe. 

In  an  action  for  the  reasonable  value  of  labor  and  materials,  which 
plaintiff  bestowed,  at  the  request  of  defendant,  upon  certain  metal  pat- 
terns and  accessories,  a  written  statement  of  the  number  of  hours  of 
labor  expended  and  the  materials  furnished  is  self-serving,  and  should  not 
be  admitted  in  connection  with  the  testimony  of  a  witness  as  to  the 
number  of  hours  expended  on  the  Jc^,  as  shown  from  the  time  slips 
which  were  produced  in  court. 

2.  Work  and  Labob  ^=»30(2) — ^Actions — ^Eyidbnob— Jubt  QuEsnoNa 

In  an  action  for  the  reasonable  value  of  labor  and  materials  bestowed 
upon  certain  metal  patterns  at  the  request  of  defendant,  evidence  as  to 
the  hours  of  labor  necessary  and  the  value  of  materials  furnished  held 
to  raise  a  question  for  the  jury. 

3.  Saubs  ^=5>418(8) — ^Bbbach  by  Sellbb— Damages— Bbmotenbss. 

Where  the  drtivery  of  metal  patterns  ordered  for  use  in  casting  farm 
tractor  engines,  was  unreasonably  delayed,  the  maker,  in  the  absence  of 
a  prior  notice,  is  not  liable  for  remote  and  inconsequential  damages  re- 
sulting to  the  buyer  by  reason  of  the  use  of  wooden  patterns  during  the 
delay. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
IXstrict  of  Iowa;  Henry  T.  Reed,  Judge. 

Action  by  the  Barth  Manufacturing  Company  against  the  Hart- Parr 
Company,  which  counterclaimed.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed  and  remanded  for  new  trial. 

Edwards,  Longley,  Ransier  &  Smith,  of  Waterloo,  Iowa,  and  J.  P. 
Gregg,  of  Charles  City,  Iowa,  for  plaintiff  in  error. 

Jackson  B.  Kemper  and  Albert  K.  Stebbins,  both  of  Milwaukee, 
Wis.,  for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  Barth  Manufacturing  Company, 
a  corporation,  doing  business  at  Milwaukee,  Wis.,  sued  the  Hart- Pan- 
Company,  a  corporation,  engaged  in  business  in  Charles  City,  Iowa,  for 
$3,581.16  which  it  alleged  was  the  reasonable  value  of  labor  and  ma- 
terials which  it  bestowed,  at  the  request  of  the  Hart-Parr  Company, 
upon  certain  metalpattems  and  their  accessories,  made  by  it  to  be  used 
by  the  Hart-Parr  Company  in  the  manufacture  of  castings  for  the  en- 
gines of  tractors.  In  this  litigation  these  patterns  are  known  as  No. 
4096,  crank  case ;  No.  4099,  right  cylinder ;  and  No.  4100,  left  cylin- 
der. The  Barth  Company  attached  to  its  complaint  a  statement,  which 
it  called  Exhibit  C,  of  the  number  of  hours  of  labor,  the  prices  thereof 
per  hour,  the  nimiber  of  pounds  of  iron,  the  prices  thereof  per  pound, 
the  amount  of  other  materials,  and  the  prices  ther^f ,  which  it  alleged 
it  had  expended  upon  each  of  these  patterns  and  their  accessories,  al- 
leged that  it  had  completed  and  delivered  the  crank  case  and  the  right 
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cylinder,  and  had  been  prevented  from  completing  the  left  cylinder  by 
a  notice  from  the  Hart  Company  that  it  would  not  accept  it.  It  averred 
in  its  complaint  that  the  prices  and  cost  of  the  work  and  material  fur- 
nished in  the  manufacture  of  the  patterns  for  the  Hart  Company,  as 
set  out  in  Exhibit  C,  were  fair  and  reasonable  prices,  and  were  the 
prices  and  costs  therefor  which  were  agreed  to  by  the  Hart  Company. 
This  last  averment,  if  standing  alone,  might  raise  some  doubt  whether 
the  action  was  for  a  quantum  meruit  or  for  a  contract  price;  but 
counsel  for  the  Barth  Company  insist  in  their  brief  that  it  is  upon  a 
quantum  meruit,  and  the  record  of  the  trial  sustains  that  position. 

The  Hart  Company  by  its  answer  admitted  that  it  had  ordered  the 
patterns,  for  the  value  of  which  the  action  was  brought,  and  that 
the  Barth  Company  had  agreed  to  manufacture  them.  But  it  denied 
that  the  Barth  Company  furnished  the  work  or  material  set  forth 
in  Exhibit  C,  that  the  cost  or  prices  of  the  work  there  stated  were 
fair,  reasonable,  or  just,  and  that  they  were  agreed  to  by  it  It  aver- 
red that  the  crank  case  and  accessories  were  furnished  under  a  written 
contract  evidenced  by  letters  of  July  20  and  25,  1912,  by  which  the 
Barth  Company  agreed  to  make  the  master  pattern  complete  for  the 
crank  case  job,' including  material,  for  $290,  by  which  the  Barth  Com- 
pany estimated  the  cost  of  the  crank  case  and  other  accessories  to  be 
$365,  and  guaranteed  that  it  should  not  require  more  than  912^  hours 
of  labor,  nor  cost  more  than  $456.25  plus  the  cost  of  material  as  billed 
to  it.  The  amount  charged  for  the  master  pattern  by  the  Barth  Com- 
pany, in  its  Exhibit  C  to  its  complaint,  was  $319,  and  the  price  charged 
therein  for  the  crank  case  and  other  accessories  was  $1,798.45.  The 
Hart  Company  alleged  in  its  answer  that  the  Barth  Company  agreed 
that  the  labor  cost  for  the  right  cylinder  and  its  accessories  should  not 
exceed  $456.25.  The  labor  cost  charged  for  this  cylinder  and  its  ac- 
cessories in  the  Barth  Company's  Exhibit  C  was  $878.24.  The  Hart 
Company  averred  in  its  answer  that  the  Barth  Company  agreed  that 
the  labor  cost  of  the  left  cylinder  should  not  exceed  $187.50.  The 
labor  cost  charged  for  this  cylinder  by  the  Barth  Company  in  its  Ex- 
hibit C  was  $348.59.  The  Hart  Company  pleaded  in  its  answer  that 
the  Barth  Company  failed  to  deliver  either  of  the  cylinders  or  their 
accessories  within  the  time  it  agreed  to  furnish  them,  and  that  for 
that  reason  it  had  declined  to  accept  them.  It  also  set  forth  a  counter- 
claim for  $112.05  expended  by  it  to  make  the  crank  case  and  core  box 
conform  to  the  order  for  them,  for  $93.70  it  overpaid  by  mistake  for 
the  master  pattern  for  the  crank  case,  for  $222.90  expenses  incurred 
sending  its  shop  superintendent  and  pattern  foreman  to  Milwaukee, 
because  the  Barth  Company  had  failed  to  construct  the  cylinders  ac- 
cording to  the  plans  and  specifications  in  due  time,  and  for  $17,162  loss 
and  damage  which  it  alleged  were  inflicted  upon  it  in  the  conduct  of 
its  business  by  the  unreasonable  delay  of  the  Barth  Company  in  the 
delivery  of  the  metal  patterns,  in  that  the  Hart  Company  was  com- 
pelled to  use  wooden  patterns,  instead  of  the  expected  metal  patterns, 
during  this  delay. 

The  issues  presented  by  these  pleadings  were  tried  out  before  the 
court  and  a  jury,  and  at  the  close  of  the  evidence  the  court  instructed 
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the  jury  to  return  a  verdict  for  the  Barth  Company  for  $4,142.02. 
The  Hart  Company  excepted  to  this  instruction,  and  to  many  other 
rulings  in  the  progress  of  the  trial;  but  the  main  question  in  this 
court  is:  Was  the  evidence  in  support  of  the  plaintiff's  case  so  con- 
clusive and  free  from  substantial  evidence  to  the  contrary  at  the  close 
of  the  trial  that  there  was  no  question  of  fact  which  it  was  the  duty 
of  the  court  to  submit  to  the  jury? 

In  making  up  the  amount  of  the  verdict  the  court  allowed  the  Barth 
Company,  on  account  of  the  labor  expended  by  it  on  the  crank  case 
and  its  accessories,  other  than  the  master  pattern,  $1,325.20  for 
2,650.4  hours  of  labor  at  50  cents  an  hour,  and  $296.06  for  the  value 
of  iron,  sheet  metal,  packing  boxes,  and  lumber,  making  in  all  $1,621.26. 
In  support  of  this  conclusion  there  was  evidence  tending  to  show  that 
in  July,  1912,  the  Barth  Company  in  writing  estimated  the  labor  on 
this  crank  case  and  accessories,  excluding  the  master  pattern,  at  730 
hours,  costing  $365,  and  guaranteed  that  it  would  not  be  more  than 
912^  hours,  costing  $456;  that  subsequent  changes  were  made  in  the 
work  as  it  proceeded,  and  in  December,  1912,  the  manager  of  the  Barth 
Company,  in  answer  to  an  inquiry  by  the  shop  manager  and  pattern 
foreman  of  the  Hart  Company,  told  the  latter  that  it  looked  as  though 
the  crank  case  job  plus  the  master  pattern,  which  it  will  be  remem- 
bered the  Barth  Company  had  agreed  to  make,  before  the  slight  change 
was  made  in  the  plan  of  it,  for  $290,  was  very  likely  to  cost  between 
$1,600  and  $1,800. 

[1]  The  plaintiff  introduced  in  evidence  a  statement.  Exhibit  YY, 
of  the  alleged  number  of  hours  of  work  it  claimed  to  have  expended 
upon  the  crank  case  job,  and  the  testimony  of  Mr.  Wangerin  to  the 
effect  that  he  had  found,  from  the  time  slips  which  were  produced  in 
court,  that  the  number  of  hours  thus  used  by  the  Barth  Company 
amounted  to  2,650.4  hours.  There  was  also  upon  this  Exhibit  YY  a 
statement  of  the  number  of  pounds  of  iron  and  steel  and  the  amount 
of  the  lumber  alleged  to  have  been  used  upon  this  job,  and  of  its 
alleged  value,  $296.06.  Counsel  for  the  defendant  objected  to  the 
introduction  of  this  exhibit  as  incompetent  and  as  a  self-serving  state- 
ment; the  objection  was  overruled,  and  an  exception  noted.  It  goes 
without  saying  that  this  exhibit  had  no  probative  value.  It  proved 
no  more  than  the  denied  averments  of  the  complaint.  It  merely  stated 
the  nimiber  of  hours  the  Barth  Company  claimed  to  have  used ;  but 
Wangerin's  testimony  was  the  onlv  evidence  of  the  number  actually 
used.  It  stated  the  amount  and  value  of  the  material  the  Barth  Com- 
pany claimed  to  have  used  in  this  crank  case  job ;  but  it  proved  neither 
that  this  material  was  used  nor  that  its  cost  or  value  was  as  there  set 
forth.  In  this  exhibit,  and  in  Exhibit  C  attached  to  the  complaint, 
3,636  pounds  of  iron  are  charged  against  the  Hart  Company  at  6  cents 
per  pound,  80V^  pounds  at  5^  cents  per  pound,  199  pounds  of  sheet 
metal,  at  3^  cents  per  pound,  packing  boxes,  at  $10.91,  and  crating 
lumber,  at  $16.23.  The  use  and  the  alleged  price  and  value  of  these 
materials  were  denied  by  the  answer.  No  evidence  has  been  discovered 
in  the  record  of  the  amount  of  those  materials,  if  any,  that  were  used, 
and  no  evidence  has  been  found  in  the  record  that  they  were  of  the 
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value  charged  in  this  exhibit  and  allowed  b)r  the  court.  On  the  other 
hand,  witnesses  for  the  Hart  Company  testified  tiiat  the  iron  used  in 
the  crank  case  job  was  not  worth  more  than  from  2.5  to  3.5  cents  per 
pound. 

[2]  The  number  of  hours  which  Mr.  Wangerin  testified  were  used 
on  the  crank  case  job  was  2650.4.  Witnesses  who  qualified  as  experts 
testified  on  behalf  of  the  Hart  Company  that  the  crank  case  job  could 
have  been  done  and  completed  with  the  use  of  much  less  time.  Hart 
of  not  more  than  500  hours,  Rishel  of  not  more  than  896  hours,  Brady 
of  not  more  than  950  hours,  while  the  Barth  Company  in  July,  1912, 
agreed  that  the  cost  of  the  master  pattern  would  not  exceed  $290,  nor 
•the  labor  cost  of  the  crank  case  and  the  other  accessories  more  than 
$45625  for  912%  hours.  The  fact  is  not  overlooked  that  there  was 
evidence  at  the  trial  that  substantial  changes  were  made  in  the  work 
of  manufacturing  the  master  pattern  and  in  the  work  of  manufactur- 
ing the  metal  patterns  for  the  crank  case  after  the  guaranty  of  July, 
1912.  But  the  evidence  upon  this  subject  was  contradictory  as  to  the 
nature  and  character  of  those  changes ;  the  witnesses  for  the  plaintiff 
testifying  that  they  were  large  and  expensive,  and  the  witnesses  for 
the  defendant  that  they  were  slight  and  of  little  consequence. 

In  this  state  of  the  evidence  the  conclusion  is  unavoidable  that  the 
answers  to  the  questions,  what  was  the  reasonable  number  of  hours 
for  which  the  Barth  Company  was  lawfully  entitled  to  recover  on 
account  of  the  crank  case  job  and  its  accessories,  other  than  the  mas- 
ter pattern  ?  what  was  the  amount  and  character  of  the  material  nec- 
essarily used  by  the  Barth  Company  in  that  job?  and  what  was  the 
reasonable  value  of  that  material?  were  conditioned  by  substantial  ev- 
idence so  clearly  in  conflict  that  the  Hart  Company  was  entitled  to 
the  finding  of  a  jury  upon  them. 

[3]  There  was  a  similar  condition  of  the  testimony  regarding  the 
amounts  which  the  Barth  Company  was  entitled  to  recover  on  ac- 
count of  the  work  and  material  it  furnished  upon  the  right  cylinder, 
especially  upon  the  amount,  character,  and  value  of  the  materials  fur- 
nished upon  the  right  cylinder  and  upon  the  left  cylinder,  which  for- 
bid judgment  for  the  amounts  flowed  by  the  court  without  a  verdict 
of  the  jury.  These  conclusions  compel  a  reversal  of  the  judgments  be- 
low and  a  new  trial,  and  render  it  unnecessary  to  discuss  other  alleged 
errors.  The  court  is,  however,  unanimous  in  the  opinion  that  there 
was  no  error  in  the  exclusion  of  the  evidence  offered  to  prove  that 
part  of  the  counterclaim  of  the  Hart  Company  consisting  of  Ac  $17,162 
for  alleged  loss  and  damage  to  that  company.  That  alleged  injury  was 
too  remote  and  inconsequential,  in  the  absence  of  prior  notice  to  the 
Barth  Company  of  its  inmiinence,^to  form  the  basis  of  a  valid  claim 
or  a  just  recovery. 

Let  the  judgments  below  be  reversed,  and  let  the  case  be  remanded 
to  the  court  below  for  a  new  trial. 
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(249  Ffed.  688)  

In  re  YELBB. 

In  re  HUFFMAN  TRACTION  ENGINE  00. 

(Clrcoit  Court  <Kf  Appeals,  Sixth  Circuit    March  5,  1918.) 

No.  2996. 

L  Bankbuptct  ^=»76(1)— Pititiowing  "Cbeditob." 

In  view  of  Bankruptcy  Act  July  1,  1896,  c  541,  1 1,  par.  9,  30  Stat.  544 
(Comp.  St  1916,  S  9585),  declaring  that  the  word  "creditor"  shall  include 
any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy,  and  may 
Include  his  authorized  agent,  attorney,  or  proxy,  one  holding  a  note  of  an 
alleged  bankrupt,  either  as  agent  or  trustee  for  the  true  owner,  is,  par- 
ticularly where  the  debt  was  admitted  by  the  bankrupt,  and  there  was 
no  question  of  set-off  against  the  true  owner,  competent  to  Join  as  a  pe- 
titioning creditor,  and  the  Jurisdiction  of  the  bankruptcy  court,  based  on 
a  petition  in  which  he  Joined,  is  not  open  to  attadc  on  the  ground  that 
such  petitioner  was  not  the  real  party  in  interest 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Creditor.] 

2.  CouBTB  ^=»340 — BANKauPTCT — PBAcncE— Conformity  Act. 

The  Conformity  Act  (U.  S.  Comp.  St  1916,  f  1537)  does  not  make  the 
state  rules  of  procedure  applicable  to  the  bankruptcy  courts,  the  practice 
and  procedure  of  those  courts  being  prescribed  by  the  Bankruptcy  Act 
and  the  general  orders  and  regulations  pursuant  thereto ;  hence  one  who 
was  a  creditor  within  the  definiticm  of  the  Bankruptcy  Act  may  Join  in 
an  involuntary  petition,  though  he  be  not  the  real  party  in  interest  ac- 
cording to  the  local  state  practice. 

8.  Bankbuptct  ^=»100(1)^ — ^Adjudication — Attack. 

Where  an  involuntary  petition  averred  that  the  alleged  bankrupt  had 
admitted  in  writing  its  inability  to  pay  its  debts  and  its  willingness  to 
be  adjudged  a  bankrupt,  and  the  alleged  bankrupt  consented  to  the  adju- 
dication, filing  an  answer  admitting  the  allegations  of  the  petition,  the 
adjudication  is  not  open  to  attack  on  the  ground  that  the  written  ad- 
mission of  inability  to  pay  debts  had  not  be^i  made  at  the  time  the  peti- 
tion was  filed. 

4.  Beceivebs  ^=»5S— Setting  Aside  Appointment. 

Though  under  the  circumstances  the  appointment  of  a  receiver  to 
carry  on  the  business  of  a  bankrupt  corporation  formed  to  manufacture 
tractors  appeat^  to  have  been  Justified,  as  necessary  for  the  preserva- 
tion of  the  property  and  for  the  best  interests  of  the  estate,  the  trial 
court  is  entitled  to  know  all  the  facts  in  the  case,  and  where  the  ap- 
pointment was  induced  by  misrepresentations,  the  receivership  may  be 
set  aside. 

6.  Bankbuptct  ^=»474 — Receivebs— Appointment — Costs. 

While  those  creditors  procuring  the  appointment  of  a  receiver  must  pay 
his  compensation  and  expenses,  where  the  receiver  never  acquired  pos- 
session of  the  estate,  or  there  was  no  fund  in  court  excepting  that  which 
was  the  property  of  those  who  had  successfully  resisted  the  appointment, 
yet  in  view  of  Bankruptcy  Act,  f  3e  (Comp.  St  1916,  §  9587),  requiring 
a  bond  on  the  appointment  of  a  receiver  prior  to  adjudication,  the  pe- 
titioning creditors  cannot,  where  the  receiver  took  possession  of  the  entire 
estate  of  the  bankrupt,  without  objection  by  the  bankrupt  or  any  creditor 
or  lien  holder,  be  held  liable  for  the  costs  and  expenses  of  the  receiver- 
ship, although,  if  it  was  wrongfully  procured,  the  trustee  has  the  right 
to  recover  from  them  for  injuries  to  the  estate  resulting  from  such 
receivership. 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  la  all  Key-Numbered  Digests  it  Indexes 
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6.  Bankruptcy  ^=>145(1) — Tbustees — Riohtb  op  Action. 

The  right  to  recover  for  the  Injuriea  to  the  estate  of  a  bankrnpt  re- 
sulting from  the  wrongful  appointment  of  a  receiver  vesta  in  the  trostee 
when  he  is  appointed. 

7.  Bankbuptct  ^=s»474 — ^Expenses  of  Receivership. 

In  view  of  Bankruptcy  Act,  §  64  (Comp.  St  1916,  f  9648),  giving  priori- 
ty to  those  expenses  which  are  necessary  for  the  preservation  of  the  es- 
tate, when  a  receivership  ends  and  the  assets  are  turned  over  to  the 
trustee,  the  expenses  of  the  receivership,  which  Include  the  lawful  debts 
of  the  receiver,  are  a  charge  on  the  assets,  for  no  receiver  can  be  ap- 
pointed, excepting  as  a  step  in  what  is  necessary  for  the  preservation  of 
the  property. 
S.  Bankruptcy   ^=»345— Secured    Gua^s — PRroRiTY—RECKivKR's    CtxTm- 

CATES. 

Where  a  secured  creditor  accepted  a  receiver's  certificate  as  a  partial 
payment  on  its  debt,  it  cabnot,  having  accepted  the  certificate,  assert 
that  its  lien  was  prior  to  that  of  the  receiver's  certificate. 

9.  Bankruptcy  <$s»347 — Receiver's  Certificates — ^Ljens. 

Where  it  was  to  the  interest  of  secured  creditors,  who  h^d  liens  on  the 
property  of  the  bankrupt,  that  its  manufacturing  plant  should  be  put 
into  successful  operation,  and  they  acquiesced  in  the  appointment  of  a 
receiver  to  carry  on  the  business,  and  in  the  sale  of  the  property  by  the 
trustee  free  from  their  liens,  the  receiver's  certificates,  lawfully  issued, 
are  entitled  to  priority  in  payment  out  of  the  proceeds  of  the  property  over 
the  liens  of  the  secured  creditors. 

10.  Bankruptcy  «=>474— Receivhr's  Debts. 

Where  a  receiver,  appointed  to  carry  on  the  business  of  a  bankrupt 
and  authorized  to  issue  certain  receiver's  certificates,  Incurred  other 
debts  without  authority,  the  fund  derived  from  the  sale  of  the  bankrupt's 
property  is  not  liable  for  such  unauthorized  debts,  and  the  only  recourse 
of  such  creditors  is  against  the  receiver  personally,  and  perhaps  against 
his  bond. 

11.  Receivers  ^=>58 — Vacating  Appointment — Imposition  on  Court. 

Where  the  District  Judge,  after  adjudicating  a  corporation  a  bankrupt 
and  appointing  a  receiver,  became  suspicious  that  he  had  been  imposed 
upon,  two  courses  were  open  to  him,  to  direct  some  procedure  for  the 
framing  of  issues  by  which  the  parties  charged  with  misconduct  might 
know  the  charge  and  have  an  opportunity  to  try  the  fact,  or  to  satisfy 
himself  by  a  summary  Inquiry  as  to  whether  such  proceeding  should  be 
instituted,  so  a  summary  determination  that  the  court  had  been  imposed 
upon,  without  framing  any  Issues,  was  improper. 

12.  Bankruptcy  ^=>287(3)— Jury  «=»31(4) — ^Authority  op  Coubt. 

A  complaint  or  petition  by  a  trustee,  addressed  to  the  bankruptcy 
court  in  the  exercise  of  its  equity  powers,  praying  an  accounting  for 
damages  resulting  from  the  appointment  of  a  receiver,  which  was  secured 
through  imposition  on  the  court,  is  not  beyond  the  equitable  jurisdiction 
of  a  court  of  bankruptcy,  or  objectionable  as  violative  of  the  right  to  a 
jury  trial. 
18,  EvinENCE  «=»383(3) — Certificate  of  Trlal  Court — Effect. 

In  view  of  the  Imperfections  of  the  human  memory,  a  statement  or  cer- 
tificate of  the  District  Judge  with  respect  to  the  appointment  of  a  re- 
ceiver, which  it  was  asserted  was  secured  through  imposition  on  the 
court,  does  not,  where  made  in  a  summary  proceeding  in  which  no  issues 
to  determine  the  liability  of  the  petitioning  creditors  were  framed,  im- 
port verity,  as  would  a  record  of  judicial  proceedings  required  to  be 
certified  by  the  court 
14.  Bankruptcy  ^=>440 — Appeal  or  Revision. 

The  question  of  the  liability  of  petitioning  creditors  for  the  costs  of  a 
receivership  had  In  a  bankruptcy  proceeding  is  a  controversy  arising  in 
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bankruptcy  between  sndi  creditors  and  the  adverse  Interests;  so  an 
appeal,  and  not  petition  for  reylslon.  is  tbe  proper  remedy  to  review  an 
order  relating  tbereta 

16.  Baitkbuptot  ^=7>444 — Pboceedinos — Petition  to  Bxvise. 

Where  questions  as  to  the  distribution  of  a  fund  derived  from  a  sale  of 
all  of  the  bankrupt's  property  free  from  liens  are  involved,  petitions  to 
revise  orders  made  therein  disclose  Jurisdiction. 

Appeal  from  and  Petition  for  Revision  of  Proceedings  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western  Division  of  the  North- 
em  District  of  Ohio ;  John  M.  Killitts,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Huffman  Traction  Engine 
Company.  Edward  Veler  appeals  from,  and  files  sundry  petitions 
to  revise,  orders  of  the  District  Court.  Orders  set  aside  and  vacated, 
and  cause  remanded. 

The  Huffman  Traction  Engine  Ck)mpany  was  an  Ohio  corporation,  located  at 
Kenton,  organized  and  managed  by  ^r.  Huffman,  and  Its  purpose  was  to  man- 
ufacture and  sell  farm  tractors  containing  a  certain  Invention  by  him.  It 
raised  a  scanty  capital  by  selling  stock.  It  made  a  contract  with  the  Ken- 
t<m  Commercial  Club  whereby  the  Traction  Company  was  to  erect  on  the 
Commercial  Club's  land  a  $16,000  building,  of  which  price  the  Commercial 
Club  would  contribute  $3,000,  and  after  the  company  had  operated  the  fac- 
tory to  a  spedfled  extent  for  five  years,  the  Commercial  Club  was  to  convey 
the  land,  which  had  been  worth  $1,200.  The  building  was  erected,  the  $3,000 
paid,  and  the  deed  deUvered  in  escrow.  The  dev^opment  of  the  tractor  Into 
commercial  form  was  delayed,  the  working  capital  was  exhausted,  and  debts 
accumulated.  Upon  much  of  the  factory  equipment  only  partial  payments 
were  made,  and  liens  were  reserved  by  the  vendors.  Huffman  had  raised 
money  upon  his  notes  in  several  different  banks,  and  had  loaned  these  sums 
and  others  to  the  company  on  open  account.  It  had  come  about  that  Huff- 
man's attorney,  Mr.  B.  F.  James  (who,  apparently,  then  had  no  pecuniary  in- 
terest in  the  company  or  its  success)  had  recommended  Huffman  for  credit  at 
banks  where  James  was  known  and  had  thought  proper  to  Indorse  Huffman's 
paper.  Thus  it  resulted  that,  on  November  20,  1912,  the  company  owed 
Huffman  $3,397 ;  and  on  that  day  It  executed  to  him  Its  six  promissory  notes 
for  $500  each,  and  one  for  $397,  each  due  In  three  months.  He  indorsed  these 
over  to  James,  in  part  to  be  used  by  James  to  take  up  outstanding  Huffman 
paper  and  (perhaps)  in  part  for  what  he  owed  James.  It  is  claimed  that  it 
was  then  exi)ected  to  carry  the  business  along  successfully,  but  that  the  insist- 
ence of  certain  Uen  creditors  upon  immediate  payment  upset  the  plan. 

However  that  may  be,  a  petition  in  bankruptcy  was  filed  in  the  court  below 
<m  November  27th;  the  three  petitioning  creditors  being  the  Bowling 
Green  Bank,  the  Tontogany  Bank,  and  Edward  Veler.  Each  alleged  that  It 
was  a  creditor  holding  one  of  these  November  20th  notes.  The  petition  al- 
leged a  transfer  with  Intent  to  prefer  and  with  Intent  to  defraud,  and  also 
alleged  that  the  company  had  admitted  in  writing  its  inability,  etc.  The 
fact  was  that  James  had  indorsed  and  transferred  one  of  these  notes  to  the 
Tontogany  Bank  in  exchange  for  its  formerly  held  Huffman  note,  had  dis- 
counted one,  for  credit  to  himself  or  Huffman,  at  the  Bowling  Green  Bank, 
and  had  turned  over  the  third  one,  without  consideration,  to  Veler,  his  office 
clerk,  to  be  handled  for  James  and  as  he  might  direct  James  doubtless  did 
this.  Instead  of  using  his  own  name,  because  he  was  an  attorney,  and  expect- 
ed to  be  the  attorney  in  the  case,  and  preferred  not  to  be  a  party  on  the 
record.  The  petition  was  verified  by  James,  as  attorney  for  the  Bowling 
Green  Bank,  by  Mr.  E.  D.  Bloom,  as  attorney  for  the  Tontogany  Bank,  and 
by  Veler  himself.  On  the  same  day,  an  oral  application  was  made  to  the 
District  Judge  for  the  appointment  of  a  receiver.  James  and  Bloom  and 
Huffman  Joined  In  api>earlng  before  the  Judge,  and  in  stating  the  pecuniary 
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condition  of  fhe  alleged  bankrupt  and  its  reasonable  expectations  of  bting 
greatly  benefited,  if  it  could  raise  money  enough  to  continue  its  business  to 
the  point  of  completing  ready  for  sale  the  four  tractors  that  were  then  in 
process  of  construction.  Thereupon  an  order  was  made  reciting  that  the 
three  petitioning  creditors  had  aslsed  for  the  appointment  of  a  receiver^ 
that  it  appeared  such  appointment  was  '^absolutely  necessary  for  the  protec- 
tion of  the  estate/*  and  that  it  would  be  '*for  the  best  interests  ot  all  credi- 
tors, and  other  persons  interested,"  and  directing  that  Mr.  Bloom  be  appoint- 
ed receiver,  "clothed  with  all  the  power  and  authority  of  receivers  In  bank- 
ruptcy in  like  cases" ;  that  he  file  a  $1,000  bond  as  receiver ;  ''that  he  continue 
to  conduct  the  business  of  said  alleged  bankrupt  until  the  further  order  of 
this  court"  At  the  same  time,  a  bond  was  filed  in  the  sum  of  ^1,000,  signed 
by  the  banks,  per  their  attorneys,  and  by  Veler,  as  principals,  and  by  a  surety 
company,  conditioned  to  indemnify  the  alleged  bankrupt  for  such  damages 
as  it  should  sustain  in  the  event  that  the  seizure  by  the  receiver  should  prove 
to  have  been  wrongfully  obtained.  On  the  same  day.  Bloom  filed  his  bond  as 
receiver,  with  a  penalty  of  $1,000,  with  a  surety  company  as  surety,  with  the 
usual  conditions,  summarized  as  the  faithful  performance  of  all  his  oflicial 
duties  as  such  receiver. 

On  December  2d,  the  receiver  filed  his  petition,  setting  up  the  reasons 
therefor,  and  asking  an  order  for  $5,000  receiver's  certificates.  Thereupon  an 
order  was  made,  authorizing  ten  certificates,  of  $500  each,  which  should  be 
**a  charge  upon  the  income  of  the  receivership  and  upon  the  body  of  the  prop- 
erty prior  to  all  other  liens  existing  upon  said  property,  except  taxes  upon 
the  property  and  the  costs  of  this  proceeding" ;  but  the  order  directed  that 
only  two  of  such  certificates  should  be  negotiated  without  further  order. 
Further  orders  were  later  made,  so  that,  eventually,  four  such  certificates 
were  issued,  aggregating  $2,000 ;  and  of  these  one  was  delivered  to  a  machin- 
ery lienholder  as  a  payment  upon  the  lien  and  to  postpone  seizure,  and  three 
were  sold  to  banks  for  cash.  The  business  of  finishing  the  tractors,  etc,  con- 
tinued in  various  ways  some  two  months.  In  June  there  was  an  order  of 
adjudication,  followed  by  election  of  a  trustee. 

The  receivership  was  disastrous.  The  three  or  four  machines,  which  were 
partly  or  wholly  finished,  realized  but  very  little.  The  receiver  obtained 
practically  no  money  from  any  source,  save  from  the  sale  of  the  certificates, 
and  about  $500,  payment  on  one  tractor,  and,  after  paying  operating  disburse- 
ments and  about  $200  fees  for  himself  and  hfs  attorney,  Mr.  James,  had  on 
hand  for  the  trustee  $8.84.  In  addition,  several  hundred  dollars  of  debts,  in- 
curred by  the  receiver  for  materials  and  labor,  remained  unimid.  After  a 
further  interval  tJie  trustee  sold,  free  from  liens,  all  the  property,  induding 
the  real  estate  and  all  the  remaining  machinery  covered  by  the  mortgages  or 
liens.  The  total  of  these  prior  liens  upon  the  property,  including  the  $4,200 
claim  of  the  Commercial  Club,  was  $7,600.  The  total  realized  from  the  sale 
was  $4,790,  of  which  only  $430  came  from  unincumbered  property.  The  lien- 
holders  and  the  certificate  holders  and  the  receiver's  other  creditors  aU  claim- 
ed priority  upon  most  of  this  fund.  The  referee  made  certain  awards  and 
ordered  distribution.  Upon  review,  this  order  was  confirmed  by  the  District 
Court.  Before  it  was  executed,  and  upon  the  special  application  of  an  inter- 
ested party,  the  District  Court  sent  it  back  to  the  referee,  as  master,  and 
his  later  report  duly  came  up  on  petitions  to  review  or  exceptions.  Thereupon 
the  District  Judge,  on  his  own  motion,  instituted  an  open  court  inquiry,  sum- 
moned witnesses,  and  made  what  seemed  to  him  the  necessary  thorough  in- 
quiry into  all  the  history  of  the  transaction.  He  reached  and  announced  the 
conclusions  that  there  had  been  no  Jurisdiction,  because  there  were  not 
three  real  petitioning  creditors,  Veler  having  no  actual  interest,  and  that 
the  District  Judge  had  been  grossly  ^misled  into  the  appointment  of  a  re- 
ceiver, the  issue  of  the  certificates,  and  such  approval  as  he  had  given  to  the 
transaction.  He  also  found  that  the  original  petitioning  creditors  were  lial$le 
for  the  receiver's  certificates  and  the  receiver's  debts  and  all  later  costs.  An 
order  was  then  made  directing  that  the  petitioning  creditors  pay  to  the 
trustee  these  sums  of  money,  or  else  upon  a  day  fixed  show  cause  why  they 
had  not  done  so.    Later,  upon  the  hearing  of  such  order,  it  was  made  finals 
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and  Tarloiis  matters  of  distribution  were  determined,  and  another  order, 
still  later,  made  complete  final  distribution.  An  appeal  and  three  different 
petitions  to  revise  bring  all  the  chief  aspects  of  the  matter  to  this  court 

Clyde  R.  Painter,  of  Bowling  Green,  Ohio,  Marshall  &  Fraser  and 
Denman  &  Wilson,  all  of  Toledo,  Ohio,  and  Edward  Beverstock,  of 
Bowling  Green,  Ohio,  for  appellants. 

Taber  &  Daniells  and  Doyle,  Lewis,  Lewis  &  Emery,  all  of  Toledo, 
Ohio,  and  C.  M.  Cessna  and  C.  W.  Faulkner,  both  of  Kenton,  Ohio, 
for  respondents. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
1.  The  fact  that  Veler,  one  of  the  petitioning  creditors,  held  the  legal 
title  to  his  note  merely  as  agent  or  trustee  for  James,  is  not  important, 
in  any  aspect  now  involved.  The  note  represented  a  valid  debt  from 
the  company  to  Huffman;  Huffman  had  indorsed  and  transferred  it 
to  James;  whether  James  held  it  under  any  trust  for  Huffman,  or 
with  only  a  personal  interest,  is  not  material,  because  he  had  the  full 
legal  title ;  James  delivered  the  note,  indorsed  in  blank,  to  Veler,  di- 
recting him  to  take  proceedings  thereon  in  his  own  name,  and  the 
legal  title  thereby  passed.  Whether  Veler  held  this  as  agent  and  trus- 
tee for  James,  or  for  Huffman,  was  a  matter  of  no  concern  to  any 
one  except  James  and  Huffman.  So  far  as  appears,  the  company 
had  no  offset  or  other  claim  against  Huffman  or  James  which  would 
make  it  important  that  the  claim  should  be  presented  in  the  name  of 
either,  and  the  company  has  never  made  any  objection  to  Veler's  action ; 
nor  has  James  nor  Huffman.  Under  these  conditions,  we  think  it 
clear  that  Veler  must  be  considered  a  competent  and  qualified  peti- 
tioning creditor,  and  that  no  fraud  or  misleading  of  the  court,  affecting 
its  original  jurisdiction  in  the  bankruptcy  matter,  can  be  predicated 
upon  the  fact  that  Veler  was  acting  for  some  one  else. 

Indeed,  it  seems  that  Veler's  action  in  this  respect  would  not  have 
been  criticised,  save  for  the  Ohio  statute  (Gen.  Code,  §  11241),  which 
provides  that  an  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  and  an  opinion  of  the  Supreme  Court  of  that  state 
(Brown  v.  Ginn,  66  Ohio  St.  316,  64  N.  E.  123),  which  holds  that 
the  defendant,  in  an  action  brought  upon  an  assigned  claim  by  one 
who  holds  it  only  for  collection,  may  defeat  the  action  on  that  ground. 
Even  if  this  were  a  subject  upon  which  the  federal  courts  were  bound 
to  follow  the  Ohio  decisions,  we  would  observe  that  in  Coal  Co.  v. 
Bank,  74  Ohio  St.  463,  78  N.  E.  1128,  it  was  held  that  the  holder  of 
such  claim  has,  prima  facie,,  the  right  to  bring  suit  thereon  and  may 
maintain  an  action  until  his  lack  of  interest  is  shown.  It  would  fol- 
low that,  while  such  right  remained  unchallenged  by  any  party  entitled 
to  dispute  it,  the  jiu-isdiction  of  the  court  in  such  action  could  not 
be  affected. 

With  the  same  condition,  we  would  further  observe  that  the  Uni- 
form Negotiable  Instruments  Law,  adopted  in  Ohio  to  be  in  effect 
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January  1, 1903  (95  Ohio  Laws,  162),  after  the  Ohio  decision  first  cited, 
expressly  provides  that  the  holder  of  a  negotiable  instrument  may  sue 
thereon  in  his  own  name,  and  defines  "holder"  so  as  to  include  Veler 
(Ohio  Gen.  Code,  §§  8156,  8295,  8139).  This  is  inconsistent  with  the 
rule  of  Brown  v.  Ginn,  if  that  case  extended  to  negotiable  paper,  as 
it  seemingly  does  not.    See  66  Ohio  St.  324,  64  N.  E.  123. 

However,  the  Conformity  Act  (U.  S.  Comp.  St.  1916,  §  1537),  does 
not  make  the  state  rules  of  procedure  ai^ly  to  bankruptcy  courts. 
The  practice  and  procedure  of  those  courts  are  prescribed  exclusively 
by  the  Bankruptcy  Act  and  the  general  orders  and  r^^lations  pur- 
suant thereto.  We  think  the  bankruptcy  court  should  follow  the  rule 
most  generally  prevailing,  and  to  the  contrary  of  that  stated  in  Browa 
V.  Ginn  (see  In  re  Kenney  [D.  C]  136  Fed.  451,  455,  and  cases  cited 
in  R.  C.  L.  tit.  Bills  and  Notes,  §§  190,  198,  199);  and  the  express 
language  of  the  Bankruptcy  Act  gives  support  to  this  view.  Those 
who  file  a  petition  must  be  creditors,  and  the  definition  of  "creditor," 
given  in  paragraph  9  of  section  1,  includes  the  duly  authorized  agent 
or  attorney  of  the  one  who  "owns"  the  claim,  even  if  "owner"  necessari- 
ly means  "equitable  owner."  This  provision  has  no  force,  unless  it 
means  that  the  agent  or  attorney — ^at  least,  when  holding  such  a  claim 
as  this — may  proceed  in  his  own  name  as  creditor.  He  is  answerable  to 
his  principal,  and  obviously  his  principal  may  raise  the  question  wheth- 
er "duly  authorized" ;  probably  the  debtor  may ;  but,  until  and  unless 
some  such  meritorious  question  is  raised,  the  right  of  the  agent,  who 
is  the  legal  holder  of  negotiable  paper,  to  proceed  in  his  own  name, 
and  the  power  and  duty  of  the  court  to  recognize  this  right  of  the 
agent,  must  be  clear.  We  draw  this  conclusion  from  the  cumulative 
effect  of  all  the  considerations  we  have  stated. 

A  case  might  arise  where  a  single  creditor  had  caused  his  claim  to 
be  divided  into  several  notes,  with  the  intention  of  scattering  them 
for  the  purpose  of  creating  two  or  more  creditors,  so  as  to  give 
bankruptcy  jurisdiction;  but  that  is  not  this  case.  Huffman's  good 
faith  in  taking  the  series  of  notes  and  distributing  them  in  the  course 
of  paying  his  own  several  debts  is  not  questioned. 

[3]  2.  It  is  said  that  the  only  transfer  to  prefer  or  defraud  cred- 
itors which  had  been  made  by  the  company  was  one  for  the  benefit  of 
these  notes,  and  hence  it  was  a  fraud  to  rest  jurisdiction  upon  such 
an  allegation.  However  that  might  be,  the  petition  also  alleged  an- 
other sufficient  act  of  bankruptcy,  viz.  that  the  company  had  admitted 
in  writing  its  inability  to  pay  its  debts  and  its  willingness  to  be  ad- 
judged a  bankrupt.  Whether  such  written  admission  had  been  at 
that  time  actually  executed  does  not  appear  by  this  record ;  ^  but,  if 
it  had  not  been,  its  absence  was  merely  an  oversight.  The  company 
was  doing  anything  which  these  creditors  desired  done;  and  we  can 
find  nothing  here  to  defeat  the  jurisdiction  of  the  court.  Indeed,  in 
due  course,  by  its  written  answer,  the  company  did  consent  to  the 
adjudication. 

1  Except  by  the  answer,  which  admits  all  the  allegations  of  the  petitioo. 


Digitized  by  VjOOQIC 


IS  BB  VBLBB  549 

[4]  3.  It  IS  most  unfortunate  that  there  was  no  written  applica- 
tion for  the  appointment  of  a  receiver,  nor  any  record  of  the  repre- 
sentations then  made  to  the  court.  There  are  definite  statements  to 
bfe  found  in  the  petition  for  the  allowance  of  receiver's  certificates, 
and  this,  doubtless,  reflects  the  substance  of  the  original  application. 
Since  the  judgment  against  the  petitioning  creditors  rests  upon  the 
theory  that  their  counsel  misled  the  court  into  the  appointment  of  a 
receiver  and  the  carrying  on  of  the  business  and  issuing  the  certifi- 
cates, it  becomes  important  to  examine  the  stated  elements  of  that 
misleading. 

(a)  It  is  suggested  that  the  representations  substantially  were  to 
the  effect  that  the  assets  of  the  company  largely  exceeded  its  liabilities, 
that  the  embarrassment  was  temporary,  and  that,  with  the  aid  of  a 
short  receivership,  the  company  would  be  able  to  satisfy  its  creditors 
and  demonstrate  its  solvency.  It  is  quite  evident  that  no  later  remedial 
proceedings  can  rest  upon  the  supposition  that  the  bankruptcy  court 
accepted  such  a  claim  and  appointed  a  receiver  on  such  a  theory,  pre- 
sented by  the  same  creditors  who  were  the  petitioners  for  bankruptcy 
adjudication.  To  do  so  would  be  deliberately  to  apply  bankruptcy 
remedies  in  a  case  where,  in  truth,  the  most  essential  element  of 
bankruptcy  was  conceded  to  be  absent. 

(b)  Either  directly  or  because  of  indorsements,  James  was  then, 
in  substance,  among  the  largest  of  the  unsecured  creditors — perhaps 
the  chief  one.  The  bankruptcy  proceeding  and  the  receivership  were 
planned  by  him  in  part  because  he  thought  them  the  best  remedy  for 
his  own  protection.  If,  appearing  as  counsel  for  petitioning  creditors 
and  in  effect  for  the  company,  he  advised  the  court  that  a  receiver- 
ship was  necessary,  he  ought  to  have  disclosed  his  personal  interest. 
Complete  good  faith  with  Sie  court  required  this  degree  of  frankness. 
The  court  might  not  give  the  same  force  to  the  advice  from  counsel 
who  was  a  creditor  as  from  counsel  who  was  disinterested.  At  the 
same  time,  it  is  not  easy  to  see  the  great  materiality  of  this  lack  of 
frankness  as  applied  to  obtaining  the  receivership  and  the  order  con- 
tinuing the  business;  its  prejudicial  effect  at  later  stages  is  much 
more  probable.  James  was  not  a  preferred  creditor  (except  by  Hen  on 
the  patents,  which  were  worthless) ;  his  personal  interests  and  those 
of  general  creditors  and  those  of  the  Huffman  Company  were,  prob- 
ably, really  identical.  There  seems  scant  room  for  supposing  that 
he  made  any  statements  or  gave  any  advice  which  would  not  have 
been  made  or  given  if  he  had  not  been  a  creditor;  however,  we  do 
not  doubt  that  the  presence  of  this  undisclosed  personal  interest  is  one 
of  the  circumstances  to  be  considered  upon  the  main  issue  here  in- 
volved. 

(c)  It  was  not  disclosed  by  the  petition  for  certificates,  and  it  is 
said  not  to  have  been  disclosed  at  all,  that  the  Commercial  Club  had 
either  a  claim  of  $4,200  or  title  to  the  real  estate,  and  that  various 
machinery  and  equipment  vendors  held  purchase-price  liens  well  to- 
wards (as  it  turned  out,  beyond)  the  ftUl  value.  The  claim  of  the 
Commercial  Club  for  $4,200  had  been  entered  on  the  books  of  the 
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HuiFman  Company  and  has  been  proved  and  allowed,  so  that  it  is  noiv 
too  late  for  it  to  be  questioned ;  but  we  do  not  understand  upon  what 
theory  any  such  claim  existed.  The  contract  made  no  provision  for 
the  repayment  of  the  $4,200  in  any  event,  and  since  the  contract 
neither  preserved  any  lien  for  the  $4,200  to  secure  the  performance 
of  the  five-year  maintenance  contract  nor  provided  liquidated  damages 
for  a  breach  (see  Board  of  Commerce  v.  Security  Co.  [C.  C.  A.  6]  225 
Fed.  454,  140  C.  C.  A.  486),  counsel  might  well  have  beUeved  that 
no  such  claim  existed,  and  mi^ht  later  have  been  glad  to  accept  the 
Commercial  Club's  theory  of  hen.  However,  the  right  of  the  Com- 
mercial Club  to  forfeit  tfie  title,  if  the  business  did  not  continue  as 
agreed,  was  clear,  and  the  right  of  the  machinery  and  equipment 
vendors  to  take  back  their  property  was  of  the  same  character.  It 
is  obvious  that  the  existence  of  these  rights  and  the  imminent  danger 
of  their  exercise  constituted  persuasive  reasons  for  receivership — the 
best  reasons  there  were.  While  this  consideration  bears  on  the  ques- 
tion whether  the  applicants  for  the  receivership  intended  fraudulently 
to  mislead  the  court  into  the  appointment,  by  keeping  back  facts 
which  constituted  good  reasons,  and  putting  forward  falsehoods  con- 
stituting less  sufficient  grounds,  yet  the  court  was,  of  course,  entitled 
to  full  disclosure  of  the  truth,  so  far  as  known;  and  if  the  amount 
of  the  liabilities  was  fraudulently  understated,  or  the  assets  similarly 
overstated,  in  material  extent,  for  the  purpose  of  inducing  an  appoint- 
ment which  it  was  feared  would  be  denied  if  the  truth  were  tol<C  it  is 
clear  that  a  wrong  was  done. 

(d).  Representations  as  to  the  nearly  finished  condition  of  the  tractors 
and  the  certainty  of  a  profitable  maricet  will,  of  course,  support  the 
theory  of  fraud  only  if  they  pertained  to  known  facts  or  to  opinions 
given  so  recklessly  as  to  be  equivalent  to  fraudulent  statements  of 
fact.  This  specific  feature  was  not  much  considered  below,  and  it 
will  require  further  attention,  and  we  now  pass  it  by  without  other 
comment. 

Upon  review  of  the  whole  record,  there  must  be  grave  doubt  wheth- 
er there  was  anything  improvident  in  the  conclusion  to  appoint  a  re- 
ceiver, or  whether  the  appointment  would  not  have  been  made  just 
the  same  if  the  full  and  exact  facts  then  existing  had  been  stated  to 
the  court.  The  vital  trouble  with  the  situation,  as  it  turned  out,  was 
not  that  the  debts  were  larger  than  supposed,  or  that  there  were 
so  many  vendor's  liens,  but  was  rather  that  the  tractor,  upon  which 
the  whole  enterprise  was  based,  proved  to  be  a  failure ;  and  it  seems 
entirely  probable  that  in  December,  1912,  Huffman  and  James,  and 
everybody  concerned,  believed  that  the  tractor,  when  finished,  would 
work  and  would  sell.  The  situation,  in  December,  1912,  as  we  now 
know  it,  was  that  $10,000  or  $15,000  in  cash,  and  an  equal  amount  in 
debts,  had  been  invested  in  the  enterprise,  and  that,  if  it  stopped  at 
that  stage,  the  plant  and  the  machinery  were  of  minimum  value,  and 
the  materials  and  unfinished  machines  on  hand  were  mostly  junk; 
while,  if  the  business  could  be  continued  long  enough  to  demonstrate 
that  it  could  be  profitable,  all  the  assets  would  greatly  increase  in  salaUe 
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value.  In  that  situation,  the  investment  of  $2,000  in  continuing  the 
business  up  to  the  point  of  demonstration  one  way  or  the  other,  and 
under  the  belief  that  it  would  succeed,  would  seem  the  prudent  thing 
to  do,  and  to  be  fairly  within  the  definition  of  what  was  "absolutely 
necessary  for  the  preservation  of  the  property"  (section  2  [3]),  and 
"necessary  in  the  best  interests  of  the  estate"  (section  2  [5],  Comp.  St. 
1916,  §  9586).  Nevertheless  the  court  might  not  have  taken  that 
view,  jmd  was  entitled  to  know  the  truth. 

What  has  been  said  applies  to  three  of  the  receiver's  certificates, 
which  were  issued  as  the  direct  and  normal  consequence  of  the  crea- 
tion of  the  receivership.  The  fourth  certificate  (issued  as  3)  requires 
separate  consideration.  Its  issue  is  claimed  to  have  been  secured  by 
an  express  false  representation  that  an  attorney  for  one  creditor  con- 
sented. The  record  suggests  the  possibility  of  confusion  and  mistake 
on  this  subject  rather  than  the  supposed  express  intent  to  deceive, 
because  this  attorney  for  one  creditor  obviously  had  no  power  to  con- 
sent generally  to  the  issue  of  this  certificate,  and  the  false  represen- 
tation that  he  had  consented  would  have  been  so  far  futile  that  it 
would  hardly  have  been  worth  deliberate  making ;  yet,  in  view  of  the 
proceedings  which-we  later  approve,  we  do  not  attempt  to  foreclose  this 
question.  If  this  certificate  was  fraudulently  procured,  and  if  there- 
by the  burden  upon  the  estate  was  increased  $500  beyond  what  it  oth- 
erwise would  have  been,  damages  to  that  amoimt  must  follow. 

[5, 1]  In  cases  where  the  receiver  had  never  come  into  possession 
of  the  estate,  or  where  there  was  no  fund  in  court,  excepting  that 
which  was  the  property  of  those  who  had  always  and  successfully  re- 
sisted the  appointment  of  a  receiver,  it  has  been  held  that  those  who 
procure  his  appointment  must  pay  his  compensation  and  expenses. 
These  cases  were  discussed  in  our  opinion  in  Re  National  Carbon  Co., 
241  Fed.  330,  333,  154  C.  C.  A.  210.  They  apparently  rest  upon  the 
rule  of  necessity.  Since  there  is  no  estate  or  fund  which  can  rightly  be 
charged,  and  since  the  expenses  must  be  paid  by  some  one,  those  caus- 
ing the  receivership  must  respond.  The  present  case  is  one  where 
the  entire  estate  of  the  bankrupt  came  into  the  hands  of  the  receiver, 
remained  there  until  it  was  turned  over  to  the  trustee,  and  is  now  in 
court  for  final  distribution.  The  bankrupt  practically  consented  to 
the  appointment;  no  creditor  or  lienholder  ever  objected.  The  court 
authorized  the  incurring  of  the  debts  by  the  receiver,  to  become  a 
charge  upon  the  property,  and  credit  was  given  on  the  faith  of  this 
authority.  When,  in  such  a  situation,  it  develops  that  the  order  ap- 
pointing a  receiver  should  be  and  is  vacated,  or  otherwise  appears  that 
the  order  was  improvident,  we  find  no  principle  upon  which  the 
creditors  petitioning  for  receivership  can  be  held  directly  liable  for  the 
debts  which  the  receiver  incurs.  Those  who  became  creditors  of  the 
receiver  did  not  know  the  petitioning  creditors  and  did  not  give  credit 
to  them ;  the  receiver  has  acted  as  an  officer  of  the  court ;  and  we 
cannot  satisfactorily  work  out  any  theory  of  liability  by  an  undis- 
closed principal.  We  thmk  the  true  rule  in  such  cases  must  be  that, 
where  the  appointment  of  a  receiver  was  procured  wrongfully  and 
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an  injury  results  to  the  estate,  the  later  appointed  trustee  is  entitled 
to  have,  for  the  benefit  of  the  estate,  the  damages  consequent  on  such 
injury.  This  is  the  theory  of  the  bond  which  the  statute  requires  pe- 
titioning creditors  to  give  (Bankruptcy  Act,  §  3e);  it  is  the  alleged 
bankrupt  which  must  be  indemnified  for  damages  "in  the  event  such 
seizure  shall  prove  to  have  been  wrongfully  otrtained" ;  and  we  have 
held  that  the  right  to  recover  for  injuries  to  the  estate  pending  the 
receivership  vests  in  the  trustee  when  he  is  appointed  (Arnold  v.  Hor- 
rigan,  238  Fed.  39,  44,  151  C.  C.  A.  115).  Obviously,  this  damage 
may  or  may  not  be  the  same  in  amount  as  the  valid  debts  of  the  re- 
ceivership. 

[7]  Ordinarily,  when  the  receivership  ends  and  the  assets  are  turn- 
ed over  to  the  trustee,  the  current  expenses  of  the  receiver  have  been 
paid  out  of  the  current  receipts  and  any  lawful  indebtedness  may  be 
deducted  from  the  assets  which  go  to  the  trustee.  There  can  be  no 
doubt  that  such  debts  are  a  charge  on  those  assets  at  that  time,  and 
if  they  are  not  paid,  the  assets  clearly  remain  subject  to  that  charge. 
Not  only  does  this  charge  result  from  the  nature  of  the  case,  but  it 
is  expressly  recognized  by  the  distribution  section  (section  64)  which 
gives  priority  to  those  expenses  which  were  necessary  for  the  pres- 
ervation of  the  property;  and  the  expenses  of  the  receivership  fall 
under  this  class  by  the  very  language  which  is  used  with  reference  to 
the  creation  of  the  receivership.  No  receiver  can  be  appointed  ex- 
cepting as  a  step  in  what  is  absolutely  necessary  for  the  preservation 
of  the  property.  It  follows  that,  in  tnis  case,  the  lawful  debts  of  the 
receiver  must  be  paid  out  of  the  assets  in  the  hands  of  the  trustee, 
excepting  so  far  as  claims  with  priority  may  prevail. 

[8,9]  It  is  not  claimed  that  the  action  of  the  court,  in  1916,  in 
vacating  the  order  for  a  receiver  made  in  1912,  would  affect  the  va- 
lidity of  the  receiver's  certificates  issued  and  sold  pursuant  to  the  ex- 
press order  of  the  court  while  the  receivership  was  in  operation.  The 
only  question  considered  below  or  to  be  decided  here  is :  From  what 
persons  or  fund  shall  payment  be  exacted?  Neither  are  we  concerned 
with  the  inquiry  whether  a  bankruptcy  court  majr  lack  the  usual  power 
of  courts  of  equity  to  authorize  receiver's  certificates  or  whether  such 
certificates  may  lawfully  be  given  priority  over  existing  liens  without 
tfie  consent  of  existing  lienors.  The  certificates  represent  valid  debts 
of  the  receiver,  and,  holding  as  we  do  that  sudi  valid  debts  are  part 
of  the  expenses  of  administering  the  estate  or  preserving  the  property, 
the  priority  attempted  to  be  given  by  the  form  of  the  order  and  of 
the  certificates  is  of  practical  importance  only  as  evidence  as  to 
whether  prior  lienholders  consented  to  be  subordinated.  We  conclude 
that  any  degree  of  consent  which  is  necessary  to  accomplish  such  sub- 
ordination sufficiently  appears.  The  two  largest  secured  creditors  are 
the  Supply  Company  and  the  Commercial  Club.  The  Supply  Com- 
pany accepted  one  of  these  certificates  as  a  partial  payment  on  its 
debts,  and  thereby  had  full  notice  of  and  the  benefit  of  the  provision 
that  tiie  certificates  should  be  prior  to  all  existing  liens.  Obviously  it 
cannot  take  such  certificate  and  then  claim  that  its  own  lien  is  alone 
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not  affected  by  this  provision.*  The  Commercial  Club  was  to  be 
directly  benefited  by  the  operation  of  the  plant,  for  successful  oper- 
ation alone  could  accomplish  the  underlying  purpose  of  the  Commer- 
cial Club's  interest.  So,  also,  each  of  the  other  secured  creditors  was 
to  be  benefited  by  such  operation.  One  creditor  held  a  reservation  of 
title  to  a  generator  and  switchboard  installed  in  the  plant.  It  was, 
of  course,  worth  less  if  dismantled  and  taken  out,  and  any  attempt  to 
make  the  plant  a  going  concern  was  intended  to  be  for  the  benefit  of 
this  creditor.  The  three  other  creditors,  whose  liens  were  allowed, 
held  mortgage  or  other  liens  upon  the  tractors  in  process  of  construc- 
tion, and  the  money  represented  by  the  receiver's  certificates,  put  in 
the  form  of  materials  and  labor,  was  very  largely  added  to  these  trac- 
tors, so  that  there  was  direct  benefit  to  these  creditors.  All  the  time 
it  must  be  remembered  that  the  amount  of  unincumbered  property 
was  negligible,  and  that  unsecured  creditors  had  no  interest  in  the 
property  covered  by  liens,  since,  both  separately  and  collectively,  the 
property  covered  by  mortgage  or  liens  was  insufficient  to  pay  the  se- 
cured debts.  The  secured  creditors  were  therefore  the  ones  primarily 
interested  in  preserving  the  property  through  the  operation  by  re- 
ceiver. It  seems  probable  that  they  would  have  known  of  the  priority 
given  to  the  certificates  upon  their  issue;  but,  however  that  may  be, 
we  find  that  each  of  these  secured  creditors  (except  the  Supply  Com- 
pany) acquiesced  in  the  operation  by  the  receiver,  made  no  effort  to 
enforce  his  lien  by  withdrawal  of  his  property  or  otherwise,  acquiesced 
in  the  sale  of  the  entire  property  by  the  trustee  free  from  liens,  and 
in  no  form  or  manner  attempted  to  make  any  reservation  or  preserva- 
tion of  his  lien  as  superior  to  the  expenses  of  operation  or  the  other 
expenses  of  administration.  Under  these  conditions,  we  think  it 
dear  that  the  receiver's  debts  represented  by  the  certificates  are  en- 
titled to  priority  in  the  fund  derived  from  the  property  covered  by 
liens ;  and  though  the  pro  rata  contribution,  as  directed  by  the  referee, 
is  not  wholly  satisfactory,  no  other  practicable  method  appears. 

It  appears  that  there  is  a  small  fund  ($430)  coming  from  the  sale 
of  unincumbered  property.  The  considerations  which  give  the  re- 
ceiver's certificates  priority  in  the  proceeds  of  the  property  covered 
by  liens  do  not  apply,  or  apply  with  less  force,  to  the  ordinary  ad- 
ministration expenses  after  the  trustee  was  appointed.  As  to  these, 
it  may  well  be  that  they  were  incurred  only  in  the  expectation  that 
they  would  be  paid  out  of  the  general  fund  and  should  be  confined 
thereto.    This  we  do  not  imdertake  to  consider. 

[10]  The  receiver's  debts,  other  than  evidenced  by  the  certificates, 

2  We  do  not  overlook  the  fact  that  the  Supply  Company  took  this  certifi- 
cate **wlthont  prejudice  to  aU  the  rights  and  liens  which  [It]  holds  under  Its 
said  chattel  mortgage."  This  proviso  cannot  reasonably  operate  to  permit 
the  Supply  Company  to  attack  the  declared  basis  of  the  series  of  certificates, 
one  of  which  it  was  accepting;  the  proviso  Is  given  due  effect  by  treating  it 
as  Intended  to  meet  any  claim  that  acceptance  of  partial  payment  or  extension 
of  time  would  be  a  waiver  of  the  existing  chattel  mortgage  rights  or  the  ini- 
tiated foreclosure  rights.  The  Supply  Company's  liens  upon  machinery  and 
proceeds  continued  unimpaired,  save  by  the  practical  concession  that  the 
receiver's  certificates  were  rightly  part  of  the  expenses  of  administration. 


Digitized  by  VjOOQIC 


554  161  C.  C.  A.  BBP0RT8 

and  except  for  labor,  stand  upon  a  different  footing.  In  Haines,  Re- 
ceiver, V.  Buckeye  Wheel  Co.,  224  Fed.  289,  139  C.  C  A.  525.  where, 
also,  the  court  had  authorized  the  business  to  be  continued  by  the  re- 
ceiver, and  where  the  intention  of  the  court  not  to  permit  the  receiver 
to  incur  any  obligation  except  the  certificates,  was,  if  anything,  less 
clear  than  in  the  present  case,  this  court  held  that  the  receiver's  other 
debts  were  unauthorized.  That  was  not  a  bankruptcy  receivership,  but 
there  seems  to  be  no  difference  in  principle.  It  necessarily  follows, 
from  the  Haines  Case  and  from  the  general  rule  that  the  f imd  is  not 
liable  for  receiver's  debts  incurred  without  authority,  that  the  only 
recourse  of  these  other  creditors  is  against  the  receiver  personally, 
and  perhaps  (a  question  not  decided  in  that  case)  against  his  bond- 
The  labor  debts,  however,  were  given  priority  over  the  lienholding 
creditors  by  the  first  referee's  report  and  it  is  not  clear  that  any  ob- 
jection was  ever  made.  If  not,  their  right  thereto  must  be  taken  as 
conceded,  and  is  not  to  be  disturbed. 

[11, 12]  It  remains  to  decide  whether  the  issues,  whether  th^re  had 
been  a  wrongful  procurement  of  the  receivership  and  whether  the 
petitioning  creditors  were  liable  therefor,  were  rightly  tried.  We 
cannot  escape  the  conclusion  that  there  has  been  a  mistrial  there- 
on, and  this  conclusion  necessarily  requires  a  determination  of  what 
the  right  method  may  be.  The  District  Judge  became  suspicious  that 
he  had  been  imposed  upon.  It  was  -not  only  his  clear  right,  but  Tiis 
duty,  to  proceed  upon  his  own  motion  into  a  thorough  inquiry  upon 
the  subject  In  such  a  situation,  we  think  two  courses  open  to  the 
trial  judge:  The  first  is  to  direct  some  procedure  for  the  framing  of 
issues,  by  which  the  parties  charged  with  misconduct  or  liability  may 
know  the  charge  and  have  suitable  opportunity  to  try  the  fact  The 
second  is  to  proceed  with  a  summary,  more  or  less  ex  parte,  inquiry, 
in  order  to  satisfy  himself  whether  a  proceeding  of  the  first  class 
should  be  instituted.  *  We  think  the  court  below  failed  to  preserve 
the  necessary  vital  distinction  between  these  two  methods.  An  ex 
parte  inquiry,  undertaken  upon  the  motion  of  the  court  and  pursued 
without  the  formulation  or  service  of  any  charges  or  issues,  resulted 
in  a  formal  finding  of  facts  to  the  effect  that  the  misconduct  had 
occurred  and  had  been  committed  by  the  authorized  agents  of  the 
petitioning  creditors.  Thereupon  these  creditors  (under  3ie  construc- 
tion of  the  order  most  favorable  to  them)  were  ordered  to  show  cause 
why  judgment  should  not  be  rendered  against  them  accordingly ;  but 
it  is  evident  that  the  court  had  reached  conclusions  which,  to  say  the 
least,  would  not  be  readily  changed,  and  which  seem  to  have  been 
practically  regarded  as  unassailable,  unless  by  new  and  additional  evi- 
dence. We  cannot  think  that  the  parties  charged  had  that  kind  and 
degree  of  hearing  to  which  they  were  entitled. 

It  is  said  that  the  only  alternative  to  the  practice  here  pursued  is 
a  plenary  action  at  law  before  a  jury.  This  does  not  follow.  The 
whole  matter  is  ancillary  to  the  bankruptcy  proceedings,  and  the 
bankruptcy  court  has,  in  a  broad  sense,  the  power  of  a  court  of  equity. 
A  complaint  or  petition  by  the  trustee,  addressed  to  the  bankruptcy 
court  in  the  exercise  of  its  equity  powers,  asking  an  accounting  for 
the  damages  caused  to  the  estate  by  the  wrongful  acts  committed  af t^ 
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the  filing  of  the  petition  and  asking  for  judgment  against  those  re- 
sponsible therefor,  would  not,  in  a  case  like  this,  go  beyond  the  ju- 
risdiction of  the  court  of  bankruptcy,  according  to  the  familiar  prin- 
ciples of  ancillary  proceedings  in  equity;  nor  would  it  violate  any- 
body's right  to  a  jury  trial,  and  it  would  enable  the  issues  to  be  de- 
cided by  3ie  court  personally  familiar  with  the  whole  situation — unless, 
indeed,  his  personal  knowledge  and  participation  in  the  matter  involved 
might  appear  to  the  judge  sufficiently  embarrassing  to  justify  him  in 
asking  that  another  judge  take  charge.* 

[13]  How  much,  if  any,  question  there  may  be  as  to  what  actually 
occurred  on  the  presentation  to  the  District  Judge  of  the  oral  appli- 
cation for  a  receiver,  does  not  appear.  The  District  Judge  made  a 
statement  of  such  matters,  and  neither  James  nor  Huffman  nor  Bloom 
put  in  any  testimony,  although  an  opportunity  was  given  them  to  do  so. 
However,  this  opportunity  was  in  the  coufse  of  what  they  then  must 
have  supposed  to  be  an  inquiry  merely  preliminary  to  some  proceeding 
in  which  they  or  the  petitioning  creditors  could  be  fully  heard,  and 
they  were  under  no  obligation  to  accept  the  offer  to  give  testimony 
in  tfiis  preliminary  inquiry.  It  is  argued  that  this  statement  or  cer- 
tificate by  the  District  Judge  may  not  be  disputed.  This  proposition 
cannot  be  accepted  in  its  full  sense.  Such  a  statement  is  entitled  to 
the  highest  respect  and  credence;  under  all  ordinary  circumstances, 
it  would  be  accepted  without  question;  but  we  cannot  think  that  it 
imports  verity  in  the  sense  in  which  that  is  true  of  some  judicial  pro^ 
ceedings  and  records.  To  preserve  a  record  of  what  occurs  before 
him  in  chambers,  and  to  certify  the  same  to  a  reviewing  court  are 
not  amonfi^  the  duties  imperatively  imposed  upon  a  trial  judge;  and 
the  imperfections  of  human  memory  are  too  great  to  permit  the  theory 
of  importing  verity  to  apply  to  all  such  proceedings  under  all  circum- 
stances. 

[14,  IB]  It  is  evident  that  we  regard  the  liability  of  the  petitioning 
creditors  in  this  case  as  presenting  a  controversy  arising  in  bankruptcy 
between  them  and  th^  adverse  interests  rather  than  a  step  in  the  ad- 
ministration of  the  estate,  and  that,  therefore,  an  appeal  is  the  proper 
remedy.  See  In  re  Martin  (C.  C.  A.  6)  201  Fed.  31,  36,  119  C.  C.  A. 
363.  This  is  not  to  say  that  there  might  not  be  cases  in  which  a  peti- 
tion to  revise  would  properly  present  an  analogous  question,  but  only 
that,  in  this  case,  the  issue  is  so  far  outside  the  ordinary  administration 
of  the  estate  and  so  far  between  adversary  parties  in  interest  as  to 
constitute  a  real  controversy.  However,  questions  as  to  the  distribu- 
tion of  the  fund  are  necessarily  involved  as  collateral  to  the  other 
issue,  and  each  of  the  petitions  to  revise  discloses  jurisdiction.  All 
motions  to  dismiss  are  therefore  denied. 

It  would  have  been  possible  to  dispose  of  this  matter  by  deciding 
only  that  the  necessary  procedure  had  not  been  followed;  but  both 
the  record  and  the  argument  have  been  very  full  in  all  directions,  and 
the  results  which  we  reach  as  to  the  certificates  and  the  unauthorized 

s  It  should  be  stated  ttiat  the  District  Judge  who  appointed  the  receiver  did 
refer  the  present  Issues  to  another  Judge,  and  later-  assumed  the  decision  him- 
self reluctantly  and  because  the  reference  had  to  be  abandoned. 
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debts  affect  the  basis  of  the  proceedings  below,  and  for  these  reasons, 
and  to  aid  in  bringing  an  end  to  this  complicated  controversy,  we  have 
gone  further  in  indicating  our  views  of  some  collateral  matters  than 
we  usually  do,  and  we  think  it  better  to  set  aside  wholly  the  orders 
in  question,  rather  than  to  reverse  only  parts.  This  will  leave  the 
court  below  at  liberty  to  repeat  any  action  which  we  have  not  disap- 
proved, or  to  modify  it  as  the  changed  basis  may  require. 

Our  direction,  therefore,  is  that  the  orders  made  by  the  EHstrict 
Court  on  November  2  and  November  11,  1916,  and  January  17  and 
June  25,  1917,  be  set  aside  and  vacated,  and  that  the  case  be  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed. 
This  will  leave  matters  standing  upon  the  second  report  of  the  master 
and  the  exceptions,  objections,  and  motions  made  thereto.  This  'Sis- 
position  of  the  matter  implies  no  liability  fo  refimd  to  any  appellant 
any  amount  that  it  may  have  paid  pursuant  to  the  order  appealed  from ; 
neither  is  it  intended  to  disapprove  the  action  of  the  court  below  in 
refusing  any  compensation  to  James  or  Bloom  as  counsel  or  receiver. 
That  action  was,  upon  this  record,  within  the  court's  discretion.  This 
is  also  witiiout  prejudice  to  such  proceeding  as  may  be  thought  neces- 
sary to  protect  the  estate  from  loss  which  might  result  if  the  certificates 
held  by  the  Bowling  Green  Bank  were  paid  while  the  liability  of  that 
bank  as  petitioning  creditor  was  alleged  and  undecided. 

The  costs  of  this  court,  including  one  docket  fee  for  the  appeal  and 
all  petitions  and  the  cost  of  printing  the  appeal  record,  except  pages 
189  to  282,  and  the  petition  records  filed  January  26th,  March  14th, 
and  October  2d,  will  be  paid  by  the  trustee  from  the  fund,  first,  out 
of  any  balance  there  may  be  of  the  $430  not  exhausted  by  previous 
costs;  and,  second,  at  the  expense  of  the  secured  creditors  pro  rata. 


(249  Fed.  646) 

GRAND  RAPIDS  &  I.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Ai^>eals,  Sixth  Circuit    March  5,  19ia) 

No.  3060. 

Masteb  and  Servant  ^=s>13 — Railboads — Operation — Hours  of  Service  Act. 
Hours  of  Service  Act  (Act  March  4,  190T.  c.  2939)  S  2,  34  Stat  1416 
(Comp.  St  1916,  S  8678),  provides  that  no  telegraph  operator  transmittiiig, 
receiving,  or  delivering  orders  affecting  train  movements  shall  be  required 
or  permitted  to  be  on  duty  more  than  nine  hours  in  any  24-hour  period 
in  towers,  ofDces,  and  stations  continuously  operated  night  and  day.  A 
tower  office  used  continuously  by  three  operators  burned,  and  thereafter 
an  office  at  an  adjacent  station  was  used  for  some  time;  three  operators 
being  provided.  The  railroad  company  then  placed  a  box  car  about  the 
site  of  the  old  tower  in  the  yards  some  distance  from  the  station.  The 
station  then  was  operated  only  in  the  day ;  the  agent  operator  being  on 
duty  more  than  12  hours,  while  the  operator  in  the  box  car  was  on  duty 
more  than  12  hours  at  night.  Held,  that  the  railroad  company  could  not 
escape  the  provisions  of  the  statute  on  the  theory  that  the  box  car  and 
station  were  separate  offices,  particularly  as  the  station  had  been  used  as 
night  and  day  office  for  more  than  a  year  previously,  and  the  business  con- 
ducted through  the  station  and  box  car  was  unitary  in  its  character. 

^=s>For  other  casw  see  same  topic  A  KET-NUMBBR  in  aU  Key-Numbered  Dlgesti  4  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Michigan ;  Arthur  J.  Tuttle, 
Judge. 

Action  by  the  United  States  against  the  Grand  Rapids  &  Indiana 
Railway  Company.  There  was  a  judgment  for  the  United  States,  and 
defendant  brings  error.    Affirmed. 

James  H.  Campbell,  of  Grand  Rapids,  Mich.,  for  plaintiff  in  error. 

John  E.  Kinnane,  U.  S.  Atty.,  of  Detroit,  Mich.,  and  Philip  J. 
Doherty  and  Roscoe  F.  Walter,  Sp.  Asst.  U.  S.  Attys.,  both  of  Wash- 
ington, D.  C. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  The  railway  company  seeks  rever- 
sal of  judgment  entered  against  it  in  the  District  Court  upon  a  verdict 
directed  in  favor  of  the  United  States.  The  action  was  to  recover 
penalties  for  alleged  violations  of  the  first  proviso  to  section  2  of 
the  federal  Hours  of  Service  Act  (34  Stat.  1416).  The  services  were 
rendered  by  two  of  the  company's  telegraph  operators  in  1916,  on 
March  13  to  March  17,  inclusive,  in  telegraph  and  telephone  offices 
maintained  by  the  company  at  Elmira  station  and  K.  S.  tower,  and 
within  its  yard  located  there.  Elmira  station  is  about  three-eighths 
of  a  mile  south  of  K.  S.  tower,  and  both  are  upon  the  main  line.  Upon 
the  admitted  facts  the  only  question  presented  is  whether,  in  view 
of  the  manner  in  which  the  services  had  been  and  at  the  times  in  ques- 
tion were  performed,  those  places  are  to  be  regarded  as  two  distinct 
offices,  or  as  one  office,  within  the  meaning  of  the  Hours  of  Service 
Act. 

Prior  to  the  Hours  of  Service  Act,  and  until  the  K.  S.  tower  was  con- 
structed and  put  in  operation,  February  25,  1906,  the  company  used 
the  Elmira  office  continuously  through  one  agent  operator  from  7  a.  m. 
to  7  p.  m.,  and  another  operator  from  7  p.  m.  to  7  a.  m.  From  the 
opening  of  K.  S.  tower  until  May  25,  1914,  when  it  burned  down, 
the  Elmira  office  was  used  only  as  a  day  office  and  by  one  agent  op- 
erator from  7  a.  m.  to  7  p.  m.  The  K.  S.  office  was  used  continuously 
by  two  operators,  one  during  the  day  and  the  other  during  the  night, 
until  the  Hours  of  Service  Act  went  into  effect,  March  4,  1908;  it 
was  then  used  continuously  by  three  operators,  each  working  8  hours 
in  the  24;  this  practice  was  continued  until  May  24,  1914,  though,  by 
overlapping,  the  hours  of  each  operator  were  increased  to  nine.  By 
reason  of  the  fire  the  K.  S.  office  was  temporarily  abolished,  and  during 
this  period — that  is,  from  May  25,  1914,  to  April  21,  1915— the  Elmira 
office  was  again  used  continuously  though  by  three  operators,  each 
working  9  hours.  On  April  21,  1915,  day  service  alone  was  resumed 
at  the  Elmira  office  through  an  agent  operator  from  7  a.  m.  to  7 :30 
p.  m. ;  and  this  was  continued  until  and  including  the  dates  now  in 
question,  March  13  to  17,  inclusive,  1916.  When  tfie  day  service  was 
so  renewed  at  the  Elmira  office,  the  company,  through  the  use  of  a  box 
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car,  re-established  a  telegraph  and  telephone  office  at  the  site  of  the 
K.  "S.  tower ;  and  from  that  time  on,  and  including  the  dates  in  issue 
herein,  this  box  car  office  was  used  as  follows:  One  operator  served 
regularly  from  7  p.  m.  to  7 :30  a.  m.,  though  this  was  not  all  the  serv- 
ice rendered  there.  The  operator  at  the  Elmira  office,  in  addition  to 
his  duties  there  as  a  station  agent,  was  compelled  to  keep  in  touch 
with  the  box  car  office  daily,  by  going  there  himself  to  look  after  way- 
bills, and  by  giving  orders  over  the  telephone  from  the  Elmira  office  to 
conductors  and  engineers,  as  well  as  receiving  necessary  information 
from  them,  at  the  ^x  car  office;  the  conductors  and  engineers,  as  well 
as  the  agent  operator  at  the  Elmira  office,  having  been  supplied  with 
pass-keys  to  enter  and  use  the  box  car  office.  When  necessary,  the 
train  employes,  such  as  conductors,  would  go  from  the  box  car  office 
to  the  Elmira  office  to  conununicate  personally  with  the  agent  operator 
in  regard  to  orders  concerning  the  movements  of  cars  or  trains. 

Without  further  pursuing  details,  it  is  plain  that  the  situation  comes 
to  this :  Three  operators  were  employed  to  do  the  work  at  both  offices 
prior  to  the  Hours  of  Service  Act,  four  were  required  thereafter 
until  the  burning  of  the  K.  S.  tower,  and  three  were  found  necessary 
at  the  Elmira  office  alone  until  the  box  car  office  was  put  into  service ; 
but  these  forces  were  then  reduced  to  two  men,  who  were  each  re- 
quired to  work  12%  hours  in  every  24-hour  period.  Despite  these 
facts,  there  is  not  the  slightest  showing  that  the  work  to  be  performed 
had  in  any  respect  been  reduced.  It  is  to  be  borne  in  mind,  moreover, 
that  during  the  time  the  K,  S.  office  was  abolished  on  account  of  the 
fire— that  is,  from  May  25,  1914,  to  April  21,  1915— all  the  work  was 
performed  at  the  Elmira  office  alone,  though  with  three  operators.  It 
is  not  explained  why  this  plan  might  not  have  been  continued. 

It  is  certainly  difficult  to  understand  how  the  restoration  of  the  K.  S. 
tower  in  the  form  of  a  box  car  could  justify  the  reduction  made  in 
operators  and  the  imposition  of  the  consequent  extra  service  upon  two 
men.  This  was  not  to  change  the  service  in  kind,  nor,  as  already 
stated,  to  reduce  it  in  amount,  but  only  to  require  it  to  be  performed 
at  points  relatively  in  close  proximity,  indeed,  at  the  old  places  and  in 
the  same  yard,  though  by  a  force  materially  reduced.  If,  then,  we 
consider  the  re^me  existing  before  the  fire  at  K.  S.  tower,  we  find 
a  continuous  "night  and  day"  service  necessary  and  a  suitable  force  to 
perform  it ;  and  if,  on  the  other  hand,  we  consider  the  Eknira  office 
service  alone  from  the  date  of  the  fire  to  tjiat  of  the  resort  to  the  box 
car,  we  again  find  a  continuous  "night  and  day"  service  required  and 
a  force  sufficient  to  discharge  it.  In  the  face  of  these  conditions,  it 
is  argued  for  the  railroad  that  "the  stations  at  Elmira  and  K.  S.  tower 
did  not  constitute  a  single  station,  but  were  distinct  stations,  and  that 
it  was  lawful  to  keep  the  men  (man)  at  each  station  who  operated  the 
telegraph,  in  addition  to  other  duties,  on  duty  not  exceeding  13  hours 
in  the  24-hour  periods."  We  are  not  impressed  by  this  contention ;  its 
claims  are  in  disregard  of  the  real  situation.  This  is  shown  by  what 
is  offered  in  support  of  the  contention.  It  is  said,  for  instance,  that 
Eknira  station  is  an  ordinary  passenger  and  freight  depot,  and  the 
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K.  S.  tower  is  a  terminal  of  one  of  the  freight  divisions.i  The  dif- 
ference between  a  passenger-freight  depot  and  a  division  terminal  is 
not  helpful,  since  it  does  not  show  how  train  orders  and  the  like  were 
distributed  between  the  two  offices;  and  it  is  obviously  important  to 
observe  apd  bear  in  mind  what  proportion  of  the  orders  was  sent  to 
the  Elmira  office.  The  train  dispatcher  was  stationed  at  Grand  Rapids, 
and  all  telegraphic  orders  concerning  train  movements  on  the  road 
between  Grand  Rapids  and  Mackinaw  City  originated  with  him;  it 
need  not  be  said  that  both  of  the  offices  in  question  were  between  these 
points.  It  will  be  remembered  that,  from  the  time  of  the  fire  until 
the  opening  of  the  box  car  office,  all  orders  affecting  train  movements 
to  and  from  either  Elmira  station  or  the  freight  terminal  in  question 
were  necessarily  sent  to  the  Elmira  office,  since  no  telegraph  office 
was  maintained  at  the  site  of  the  K.  S.  tower  during  that  period,  and, 
further,  that  no  person  was  kept  at  the  box  car  office  at  any  period  in 
question  here  to  receive  telegraph  orders  during  the  daytime.  Thus 
counsel  overlooks  conditions  which  restricted  the  sending  of  telegraphic 
train  orders  through  the  Elmira  office  alone  for  nearly  a  year,  and 
indeed  thereafter  as  to  all  daytime  orders  of  that  character  throughout 
the  period  of  the  present  controversy.  It  is  said,  moreover,  that  the 
work  of  handling  train  orders  at  either  of 'these  stations  was  negligi- 
ble ;  but  here,  again,  the  facts  are  ignored  concerning  the  number  of 
telegraph  operators  that  had  been  employed  for  years,  even  at  the 
Ebnira  office  during  the  time  between  the  fire  and  the  opening  of  the 
box  car  office,  to  do  the  train  order  work  arising  through  train  move- 
ments at  these  two  points. 

Further,  counsel  insists  that  the  K.  S.  tower  was  part  of  the*  facili- 
ties embraced  in  the  freight  terminal  at  that  place ;  but  this  does  not 
meet  the  situation.  The  K.  S.  tower  was  not  in  fact  restored  as  a  struc- 
ture, nor  as  a  "night  and  day"  telegraph  office  was  it  possessed  of  an 
adequate  force ;  the  box  car  office  cannot  in  any  just  sense  be  said  to 
be  a  substitute.  It  is  also  urged  that  the  work  at  each  office  was  dis- 
tinct from  the  woric  at  the  other.  This  may  be  conceded  as  to  the  time 
before  the  fire ;  the  concession,  however,  cannot  aid  the  defense,  since 
we  have  seen  that  for  nearly  a  year  after  the  fire  the  entire  train  order 
services  for  these  two  points  were  carried  on  at  the  Elmira  office  alone, 
and  that  afterwards  the  daytime  services  required  in  respect  of  the  box 
car  office  were  conducted  by  the  Elmira  operator ;  and  it  is  to  be  added 
that  nothing  more  certainly  than  these  facts  could  show  the  nature  of 
the  train  order  services.  They  were  evidently  unitary  in  character 
and  susceptible  of  performance  in  one  office.  Considered  in  their  en- 
tirety, the  services  related  to  the  same  train  movements  and  demand- 

1  True,  counsel  states,  with  seeming  support  of  the  agent  operator  at  El- 
mira, that  this  terminal  includes  a  railroad  yard  extending  southwardly  from 
Boyne  Hill  to  a  point  500  feet  north  of  Elmira ;  but,  while  there  is  no  practi- 
cal difference  in  a  case  like  this  between  the  Joint  use  of  two  contiguous 
yards  and  the  use  of  a  single  yard,  we  feel  bound  to  accept  the  statement  of 
the  dlTision  superintendent,  who  testified  in  detail  In  respect  of  the  yard 
limits,  stating  among  other  tilings  that  "the  yard  limit  boards  are  placed  south 
of  Elmira  and  north  of  K.  S.  tower,**  and  that  "K.  S.  tower  and  the  [Elmira] 
depot  are  between  the  yard  limit  boards  both  of  them«" 
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ed  adoption  of  the  statutory  "night  and  day"  system,  with  an  adequate 
force  of  operators,  after  the  introduction  of  the  box  car  office  as  well 
as  before.  In  truth,  the  services  possessed  the  essential  attributes  of 
a  "night  and  day"  system  (United  States  v.  Grand  Rs^ids  &  I.  Ry.  Co,, 
224  Fed.  667,  671  to  673,  140  C.  C.  A.  177  [C.  C.  A.  6]),  which  un- 
erringly characterized  the  work  performed  at  the  two  offifces  as  in 
reality  belonging  to  a  single  office.  This  feature  cannot  be  suppressed 
and  the  "night  and  day"  clause  frustrated,  simply  by  severance  of  the 
work  and  by  calling  the  two  places  of  performance  "distinct  stations" ; 
these  places  are  to  all  intents  and  purposes  but  one  office — 3,  "night  and 
day"  office.    As  Judge  Tuttle  said  in  the  course  of  his  charge : 

"It  is  plain  ♦  ♦  ♦  that  by  the  transfer  of  an  operator  from  the  depot 
down  to  the  box  ear  three-eighths  of  a  mile  away  they  were  not  creattng  a 
new  tower,  or  two  towers,  or  two  offices,  or  two  places  or  two  stationa," 
within  the  trae  intendment  of  the  Hours  of  Service  Act 

Furthermore,  the  fact  that  the  services  were  for  a  substantial  length 
of  time  all  performed  at  the  Elmira  office  brings  the  instant  case  well 
within  the  reason  of  the  decision  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
United  States,  236  Fed.  906,  907,  908,  150  C.  C.  A.  168  (C.  C.  A.  8), 
which  is  opposed  to  the  scheme  here  resorted  to.  That  case  was  fol- 
lowed by  the  same  court  iri  Illinois  Cent.  R.  Co.  v.  United  States,  241 
Fed.  66/,  670,  154  C.  C  A.  425,  affirming  decision  below  in  the  same 
case,  234  Fed.  433,  435 ;  and  see,  in  the  case  last  cited,  apposite  confer- 
ence ruling  of  the  Interstate  Commerce  Commission. 

Judgment  affirmed. 


(249  Fed.  650) 

GRAND  RAPIDS  &  I.  RT.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  16,  19ia) 

No.  3059. 

1.  RAHJtoADs  ^=s>229 — Operation — Safety  Appliance  Act. 

The  main  purpose  of  Safety  Appliance  Act  March  2,  1893,  c.  196»  27 
Stat  531  (Comp.  St  1916,  ff  8605-^612),  requiring  the  equipment  of  freight 
trains  with  i)ower  and  train  brakes,  was  to  protect  brakemen,  who  there- 
tofore had  been  required  to  go  <m  the  tops  of  moving  trains  to  set  the  hand 
brakes. 

2.  Masteb  and  Servant  ^=»142 — ^Railboads — Operation — Safety  Appliance 

Act. 

In  view  of  the  purpose  of  the  Safety  Alliance  Act  to  protect  brakemeo 
by  obviating  the  necessity  of  their  going  on  the  top  of  trains  to  use  hand 
brakes,  the  fact  that  it  was  necessary  to  manipulate  levers  on  top  of 
trains  for  retainers,  which  were  part  of  the  power  brake  mechanism, 
does  not  Justify  an  order  of  the  railroad  company  requiring  freight  brake- 
men  to  use  hand  brakes  on  the  descent  of  a  long  grade;  it  appearing 
that  the  railroad  company  directed  that  all  trains  should  be  brought  to  a 
full  stop  before  commencement  of  the  descent  of  the  grade,  at  which  time 
the  levers  on  the  retainers  could  be  set 
8.  Master  and  Servant  ^=»142 — Railroads — Operation — Safety  Appixangb 
Act. 

As  Hand  Brake  Act  Ajpril  14,  1910,  c.  160,  f  5,  36  Stat  298  (Comp.  St 
1916,  S  8622),  declares  that  nothing  therein  shall  be  held  or  construed  to 
relieve  any  common  carrier  from  any  of  the  provisions  of  the  original 
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Safety  Appliance  Act,  as  amended  by  Act  April  1,  1896,  c.  87,  28  Stat  85, 
and  Act  March  2, 1908,  a  976,  32  Stat  943  (Ck)mp.  St  1916,  ff  8606-8615), 
the  requirement  that  freight  cars  should  be  equipped  with  band  brakes 
does  not  justify  railroad  company  in  directing  brakemen  to  use  the  same 
on  the  descent  of  a  long  grade. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
IMvision  of  the  Eastern  District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Action  by  the  United  States  of  America  against  the  Grand  Rapids  & 
Indiana  Railway  Company.  There  was  a  judgment  for  plaintiff  (244 
Fed.  609),  and  defendant  brings  error.    Affirmed. 

James  H.  Campbell,  of  Grand  Rapids,  Mich.,  for  plaintiff  in  error. 
Roscoe  F.  Walter,  Sp.  Asst  U.  S.  Atty.,  of  Washington,  D.  C. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  is  an  action  to  recover  pen- 
alties for  alleged  violations  of  the  Safety  Appliance  Act.  The  con- 
trolling issue  arising  upon  the  pleadings  and  the  evidence  is  whether, 
as  respects  freight  trains  of  ten  or  more  cars,  while  descending  a  par- 
ticular grade  known  as  Bo^e  Hill  and  upwards  of  eight  miles  in  length 
on  its  main  line,  the  railroad  company  could  rightfully  adopt  and 
enforce  a  general  order  in  terms  requiring  these  trains  to  be  controlled 
by  hand  brakes,  and  forbidding  the  use  of  air  brakes  unless  it  was 
evident  that  the  trains  could  not  be  controlled  by  the  hand  brakes,  or 
unless  necessary  to  use  the  air  brakes  to  make  stops.  The  case  was 
heard  below  upon  an  agreed  statement  of  facts  and  certain  testimony, 
and  a  directed  verdict  was  rendered  in  favor  of  the  United  States. 
The  agreed  facts  and  the  effect  of  the  testimony,  together  with  the 
charge  of  the  trial  judge,  appear  in  244  Fed.  609.  Judgment  was  en- 
tered on  the  verdict  for  the  amount  claimed,  $100,  in  each  of  five 
counts  embraced  in  the  declaration ;  and  the  present  complaints  of  er- 
ror relate  to  the  rulings  upon  these  counts. 

[1,  2]  We  are  convinced  that  the  judgment  is  right,  and  that  it  is 
not  necessary  to  discuss  the  claims  of  counsel,  except  in  one  respect. 
Coimsel  for  the  railroad  urges  that  the  contrivances,  called  retainers, 
constitute  an  essential  part  of  the  air  brake  system,  that  it  is  neces- 
sary for  the  brakemen  to  operate  the  retainer  valves,  and  to  do  so  on 
top  of  the  cars  in  the  course  of  their  descent  upon  a  grade,  and  that 
this  presents  a  question  which  has  not  been  considered  in  any  reported 
case.  The  particular  feature  of  the  contention  is  that,  since  the  brake- 
men  are  at  such  times  required  to  go  on  top  of  the  moving  train,  in- 
dependently of  any  necessity  arising  from  the  use  of  hand  brakes, 
there  is  no  sufficient  reason  to  hold,  under  the  statutory  provision  re- 
quiring all  cars  to  be  equipped  with  efficient  hand  brakes,  that  their 
use  was  intended  to  be  limited  to  the  switching  of  cars  in  the  yards. 

It  is  true  that  the  retainers  are  part  of  the  air  brake  system.  The 
retainer  is  a  pipe  connected  with  a  triple  valve  (which,  with  the  brake 
cylinder  and  auxiliary  reservoir,  is  centrally  located  underneath  the 
car)  and  extending  from  such  valve  along  the  bottom  and  the  end  of 
the  car  to  the  top,  where  a  retaining  valve  with  an  operating  lever 
Id  O.C  JL— 86 
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is  mounted  upon  the  end  of  the  pipe ;  and  the  retention  or  escape  of 
the  air  through  the  retainer  may  to  some  extent  be  regulated  bjr  manip- 
ulation of  this  lever.  However,  if  it  be  assumed  that  testmiony  is 
admissible  to  question  the  efficiency  of  a  statutory  air  brake  system 
admittedly,  as  here,  in  good  order  and  condition,  we  think  it  safe  to 
say  under  the  present  record  that  a  suitable  number  of  these  levers 
could  be  so  placed  when  the  train  is  at  a  full  stop,  and  just  before 
commencing  to  descend  Boyne  Hill,  as  to  enable  the  locomotive  en- 
gineer, while  descending  the  hill,  to  control  the  speed  of  the  train 
Sirough  the  use  alone  of  the  air  brake  system.  It  is  to  be  noted,  more- 
over, that  the  general  order  requires  "all  freight  trains"  to  "come  to  a 
dead  stop  just  before  commencing  to  descend  Boyne  Hill"  (244  Fed. 
at  page  610),  and  the  trains  here  in  dispute  were  all  stopped  at  this 
point.  Hence  this  is  not  a  case,  for  instance,  of  a  sudden  failure  of 
an  air  brake  system  to  operate  and  the  use  of  hand  brakes  to  meet  the 
resultant  emergency;  it  is  a  case  of  deliberate  substitution  of  hand 
brakes  for  a  prescribed  air  brake  system,  founded  at  most  on  a  belief 
of  the  railroad  company  that  hand  brakes  are  safer  than  the  air  brake 
system  for  descending  the  hill,  and  in  practical  effect  is  scarcely  less 
than  an  attempt  through  a  general  railroad  order  to  nullify  the  stat- 
ute. It  would  therefore  seem  clear  that  the  railroad  order  relied  on  is 
not  sustainable  upon  the  theory  urged  that  the  use  of  the  retainers 
while  descending  a  grade  requires  brakemen  to  go  on  the  tops  of  trains. 
Further,  it  is  universally  understood  that  the  primary  object  of  the 
Safety  Appliance  Act  includes  the  protection  of  railroad  employes 
against  the  old  method  of  braking.  Johnson  v.  Southern  Pacific  Co.» 
196  U.  S.  1,  17,  19,  25  Sup.  Ct.  158,  49  L.  Ed.  363.  This  was  de- 
clared as  early  as  1897  by  the  Interstate  Commerce  Commission  (11 
Ann.  Rep.  I.  C.  C.  130,  131);  and  in  1900,  speaking  of  men  falling 
from  trains  and  of  a  time  "when  the  train  brake  comes  into  general 
use,"  the  Commission  expressed  its  understanding  of  the  act  thus : 

"The  men  wm  not  then  be  obliged  to  use  the  tops  of  cars  for  braking,  nor 
to  walk  on  the  running  boards.  The  freight  train  wiU  be  as  completely  under 
the  control  of  the  engineer  as  passenger  trains  are  at  the  present  time,"  13 
Ann.  Rep.  I.  0.  O.  55;   and  see  14  Ann.  K^.  I.  C.  O.  78,  79. 

Judge  Gilbert  has  shown  that,  when  the  safety  appliance  bill  was 
pending  in  Congress,  the  House  committee  on  interstate  commerce 
stated  in  its  report  that  the  measure  would  "dispense  with  the  use  of 
men  on  the  tops  of  the  cars,"  and  that  the  chairman  of  the  committee 
having  charge  of  the  bill  in  the  Senate  explained  that  "the  men  who 
are  on  top  of  the  cars  to-day  will  be  taken  off  and  thereby  relieved 
from  the  danger  of  such  positions."  United  States  v.  Great  Northern 
Ry.  Co.,  229  Fed.  927,  929,  144  C.  C.  A.  209  (C.  C.  A.  9).  And  Judge 
Knapp,  who  is  possessed  of  special  knowledge  and  experience  as  to  this 
class  of  legislation,  speaking  for  the  Court  of  Appeals  for  the  Fourth 
Circuit  in  Virginian  Ry.  Co.  v.  United  States,  223  Fed,  748,  751.  139 
C.  C.  A.  278,  said: 

"It  was  the  evident  purpose  of  the  train  brake  provision  to  prevent  the 
danger  resulting  from  the  operation  of  hand  brakes  on  the  tops  of  cars  in 
moving  trains.    Just  as  the  •bject  of  the  automatic  coupler  Is  to  keep  em- 
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ployte  from  going  between  cars,  so  the  object  of  the  train  brake  Is  to  keep 
employes  from  going  on  top  of  cars  to  set  and  release  the  hand  brakes.  The 
purpose  of  the  law  is  the  guide  to  Its  Interpretation.    •    ♦    •  " 

[3]  In  view,  then,  of  the  purpose  of  imposing  and  exacting  the 
use  of  the  air  brake  system,  it  cannot  be  that  an  essential  portion  of 
the  system  itself,  like  the  retainers,  may  be  employed  to  frustrate  the 
act. 

We,  of  course,  have  in  mind  counsel's  view,  already  stated,  of  the 
provision  in  the  act  of  1910,  requiring  all  freight  cars  to  be  equipped 
with  efficient  hand  brakes;  but  we  cannot  think  this  provision  was 
intended  to  defeat  the  design  of  the  original  act  to  release  brakemen 
from  the  danger  of  going  on  the  tops  of  trains  moving  upon  the  main 
lines;  indeed,  there  is  a  plain  inconsistency  in  the  provisions  them- 
selves, the  one  exacting  the  air  brake  system  and  the  other  the  hand 
brsJces,  which  forbids  a  railroad  company,  upon  its  own  idea  of  safe 
,  operation  along  its  main  line,  to  displace  the  air  brake  system  in  favor 
of  the  hand  brake.  This  inconsistency  is  both  recognized  and  pro- 
vided for  by  section  5  of  the  Hand  Brake  Act  (36  Stat.  pt.  1,  p.  299), 
which  enacts  among  other  things  that  "nothing  in  this  act  shall  be  held 
or  construed  to  relieve  any  common  carrier  *  *  *  from  any  of  the 
provisions  *  *  *  or  requirements"  of  the  original  Safety  Appli- 
ance Act  (27  Stat.  531),  as  amended  by  the  acts  of  April  1,  1896  (29 
Stat.  85),  and  March  2,  1903  (32  Stat.  pt.  1,  p.  943).  The  effect  of 
this  provision  is  particularly  applicable  to  the  instant  case  by  reason 
of  the  admitted  facts,  before  alluded  to,  that  defendant's  air  brake 
system  was  "at  the  time  in  good  order  and  repair  and  in  efficient  con- 
dition and  properly  connected  for  use."  244  Fed.  610.  It  must  result 
that  the  requirement  to  equip  all  cars  with  efficient  hand  brakes  was 
designed  for  purposes  distinct  from  the  use  to  which  they  were  put 
in  descending  Boyne  Hill;  and  it  is  sufficient  here  to  say  that  the 
act  concerning  hand  brake  equipment  finds  abundant  reason  for  its 
existence  and  application  in  places  where  the  use  of  the  air  brake  sys- 
tem is  impracticable,  as,  for  instance,  in  railroad  yards.  As  Mr.  Jus- 
tice Van  Devanter  said  when  pointing  out  the  distinction  between 
train  movements  on  main  lines  and  movements  in  railroad  yards : 

"These  [yard  movements]  are  not  train  movements,  but  mere  switching 
operations,  and  so  are  not  within  the  air  brake  provision."  United  States  v. 
Erie  B.  R.,  237  U.  S.  402,  408,  409,  35  Sup.  Ct.  621,  624  (59  L.  Ed.  1019). 

And  as  was  said  in  United  States  y.  Great  Northern  Ry.  Co.,  supra, 
229  Fed.  930,  144  C.  C.  A.  209  (C.  C.  A.  9) : 

"The  language  of  the  act  was  equivalent  to  declaring  that  after  the  date 
named  freight  trains  should  not  only  be  equipped  to  run,  but  should  actually 
be  run  without  requiring  brakemen  to  use  the  common  hand  brake.  No  im- 
plication to  the  contrary  is  to  be  found  in  the  provision  in  section  2  that  all 
cars  must  be  equipped  with  'efficient  hand  brakes,'  a  provision  which  is  ascrib- 
able  to  the  necessity  of  controlling  the  movement  of  cars  in  yards  and  else- 
where, when  trains  have  been  broken  up  or  are  being  made  up." 

To  the  same  effect.  United  States  v.  Chicago,  Burlington  &  Quincy 
R.  R.,  237  U.  S.  410,  412,  35  Sup.  Ct.  621,  59  L.  Ed.  1019;  United 
States  v.  Pere  Marquette  R.  Co.,  211  Fed.  220,  222  (D.  C). 
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We  therefore  hold  that  neither  the  retainers,  nor  the  hand  brakes, 
nor  both,  justified  the  order  or  the  acts  of  the  railroad;  accordingly 
the  judgment  will  be  aifirmed. 


(240  VeA.  664) 

TURINEB  y.  SCHAEFFEB  (three  cases). 

In  re  LOWESS. 

(Circuit  Ooort  of  Appeals.    Sixth  Circuit    February  U,  1918.) 

Nos.  3006-3006. 

1.  Bankbuptct  ^=s>306— AcnoNS— Mode  of  Review. 

A  plenary  action  by  trustee  In  bankruptcy  to  recover  money  only,  al- 
leged to  have  been  paid  as  a  preference  In  favor  of  a  surety  and  his 
principal.  Is  an  action  at  law,  reviewable  on  writ  of  error.  Instead  of 
appeaL 

2.  Appeal  and  Ebbob  ^=>1008(2) — ^Bevhcw— Finding— Waives  of  Jubt. 

Both  under  the  decisions  and  Rev.  St.  {  649  (Comp.  St  1916,  {  1587), 
providing  for  waiver  of  a  Jury,  a  finding  of  fact  by  the  trial  court, 
whether  general  or  special,  has  the  effect  of  a  verdict 

3.  Appeal  and  Ebbob  ^=s>859 — Bsview — Wbtt  of  Ebbob. 

On  writ  of  error  to  review  a  Judgment  rendered  In  an  action  where 
Jury  was  waived,  the  only  Inquiries  open  are,  In  view  of  Bev.  St  {§  700, 
1011  (Comp.  St  1916,  {§  1668,  1672),  whether  the  evidence  tends  to  sup- 
port the  ultimate  finding,  and  whether  the  finding,  in  turn.  Is  sufficient 
to  sustain  the  Judgment 

4.  Appeal  and  Ebbob  ^=s>994(3) — Bevibw— Scope. 

On  writ  of  error  to  review  an  action  tried  to  the  court  without  a 
Jury,  credibility  of  witnesses  cannot  be  weighed. 

5.  Appeal  and  EIbbob  ^5»169 — ^Review— Scope. 

On  writ  of  error,  a  Judgment  cannot  be  reversed  on  account  of  al- 
leged newly  discovered  evidence,  never  called  to  the  attention  of  the 
trial  court  for  in  actions  at  law  an  appellate  court  can  (mly  correct 
errors  of  the  lower  court 

6.  New  Tbial  ^=s>108(1) — Newlt  Discovebed  Evidence. 

On  writ  of  error  to  review  Judgments  In  plenary  actions  by  a  trus- 
tee in  bankruptcy,  attacking  as  preferential  payments  by  bankrupt  evi- 
dence alleged  to  have  been  newly  discovered  since  the  Judgments  were 
entered.  If  susceptible  of  consideration,  held  no  ground  for  reversal,  not 
being  of  such  a  character  as  would  probably  produce  a  different  result 

7.  Bankbuptct  ^s»303(1) — Pbefebential  Tbansfebs — ^Action. 

A  trustee  in  bankruptcy,  alleging  that  transfers  were  prefer^itlal, 
has  the  burden  of  proof,  and  Judgment  in  his  favor  cannot  be  based 
merely  on  suspicion. 

In  Error  to  and  Appeal  from  the  District  Court  of  the  United 
States  for  the  Western  Division  of  the  Southern  District  of  Ohio; 
John  E.  Sater,  Judge. 

Actions  by  Wellmore  B.  Turner,  as  trustee  in  bankruptcy  of  Joseph 
E.  Lowes,  against  Harry  F.  Schaeffer  and  the  City  National  Bank, 
against  Harry  F.  Schaeifer  and  the  Third  National  Bank,  and  against 
Harry  F.  Schaeffer  and  the  First  Savings  &  Banking  Company.  The 
actions  having  been  dismissed  as  to  the  several  banks,  there  were  judg- 
ments for  the  individual  defendant,  and  plaintiff  brings  error  and  ap- 
peals.   Appeals  dismissed,  and  judgments  affirmed. 
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January  6,  1912,  Turner,  as  trustee  In  bankruptcy  of  Lawes,  filed  three 
petitions  in  the  court  below  for  the  recovery  of  money  only,  one  against 
Schaeffer  and  the  City  National  Bank  of  Dayton,  Ohio,  for  $30,650,  an- 
other against  Schaeffer  and  the  Third  National  Bank' of  Dayton,  for  $25,- 
190.16,  and  the  other  against  Schaeffer  and  the  First  Savings  &  Banking 
Company  of  Dayton,  for  $13,156.93,  with  Interest  upcm  these  sums  from 
specified  dates.  Defendants  in  each  case  demurred  to  the  petition,  which 
in  each  instance  resulted  in  the  filing  of  an  amended  petition,  the  sums  of 
money  sought  to  be  recovered  and  the  defendants  remaining  the  same;  the 
allegations  of  the  amended  petitions  were  in  other  resi>ects  substantially 
alike.  It  is  charged  that  Lowes,  doing  business  as  a  general  contractor 
under  the  name  of  Luyster  &  Lowes,  was  by  the  court  below  adjudged  a 
bankrupt  December  11,  1911;  that  plaintiff  was  appointed  trustee  Decem- 
ber 27th,  and  is  still  acting  in  that  capacity;  that  Lowes  was  indebted  to 
these  banks  in  the  sums  above  mentioned,  and  that  Schaeffer,  who  is  tiie 
father-in-law  of  the  bankrupt,  had  been  in  charge  of  the  bankrupt's^  offices 
and  business  in  Dayton,  and  had  become  surety  for  the  bankrupt  on  his  in- 
debtedness to  these  banks;  that  on  dates  named  within  the  four-months 
period  the  bankrupt,  well  knowing  that  he  was  insolvent  and  with  intent  to 
prefer  the  defendant  banks  and  Schaeffer,  as  creditors,  and  in  violation  of 
the  Bankruptcy  Act,  withdrew  from  his  funds  and  through  Schaeffer  paid 
the  sums  stated  to  the  several  banks;  that  the  banks  and  Schaeffer  then 
had  reason  to  believe  that  Lowes  was  insolvent,  and  that  the  payments  were 
so  made  for  the  purpose  of  preferring  defendants  as  his  creditors;  further, 
in  substance,  that  these  payments  were  made  pursuant  to  an  agreement  and 
a  conspiracy  between  Lowes  and  Schaeffer  and  the  several  banks  to  deprive 
the  bankrupt's  other  creditors  of  power  to  collect  their  claims,  and  so  to 
appropriate  the  bankrupt's  assets  to  the  payment  of  the  obligations  of  Lowes 
and  Schaeffer  to  the  banks. 

Issue  was  Joined  in  each  case  by  separate  answers  of  the  defendants, 
specifically  denying  each  of  the  allegations  tending  to  charge  a  preference. 
May  4,  1915,  the  causes  were  brought  to  a  hearing  together  under  an  agree- 
ment to  waive  a  Jury  and  to  try  them  to  the  court  The  plaintiff  called  as 
witnesses  only  Lowes  and  Schaeffer  and  W.  W.  Smart,  tiie  bookkeeper  of 
Luyster  &  Lowes,  and  submitted  exhibits  showing  creditors  other  than  the 
banks,  who  had  not  been  paid  in  full,  and  the  sums  due  to  them,  etc.  At 
the  dose  of  the  plaintiff's  evidence  motions  were  made  to  dismiss  the  ac^ 
tions  as  against  the  banks,  on  the  ground  that  there  was  no  testimony  to 
sustain  the  alleged  "scheme  or  conspiracy,  or  any  intent,  or  knowledge 
on  the  part  of  the  banks  as  to  the  condition  of  Mr.  Lowes  at  any  time." 
The  motions  were  not  resisted  on  the  part  of  plaintiff,  and  were  sustained. 
The  cases  were  brought  to  this  court,  both  upon  appeals  and  writs  of  error. 

O.  F.  Davisson  and  Lee  Warren  James,  both  of  E>aytan,  Ohio,  for 
plaintiff  in  error  and  appellant. 

McMahon  &  McMahon  and  R.  G.  Corwin,  all  of  Dayton,  Ohio, 
for  defendant  in  error  and  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS,  District  Judge. 

PER  CURIAM.  [1]  Since  the  cases  were  plenary  actions  to  re- 
cover money  only,  which  was  alleged  to  have  been  paid  as  a  preference 
in  favor  of  the  banks,  respectively,  as  principal,  and  SchaeflFer,  as  sure- 
ty, we  think  it  clear  that  each  was  an  action  at  law ;  and  so  properly 
brought  here  on  writ  of  error.  Warmath  v.  O'Daniel,  159  Fed.  87,  88, 
90, 86  C.  C.  A.  277, 16  L.  R.  A.  (N.  S.)  414  (C.  C.  A.  6) ;  Wm.  Edwards 
Co.  V.  U  Dow,  230  Fed.  378,  381,  144  C.  C.  A.  520  (C.  C.  A.  6); 
First  State  Bank  v.  Spencer,  219  Fed.  503,  505,  135  C.  C.  A.  253 
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(C.  C.  A.  8) ;  Simpson  v.  Western  Hardware  &  Metal  Co.,  227  Fed. 
304,  307,  et  seq.  (D.  C);  Grant  v.  National  Bank  of  Auburn,  197 
Fed.  581,  591  (D..C.);   Whitehead  v.  Shattuck,  138  U.  S.  146,  151, 

II  Sup.  Ct.  276,  J4  L.  Ed.  873;  Detroit  Trust  Co.  v.  Old  National 
Bank,  155  Mich.  61,  64,  118  N.  W.  729;  Allen  v.  Gray,  201  N.  Y. 
504,  508,  94  N.  E.  652,  Ann.  Cas.  1912B,  123;  MaxweU  v.  Davis  Trust 
Co.,  69  W.  Va.  276,  279,  71  S.  E.  270.  The  appeals  will  therefore  be 
dismissed. 

[2,  3]  In  the  agreement  to  waive  a  jury  and  to  try  the  issues  to  the 
court,  it  was  provided  that  in  deciding  each  case  the  court  should 
state  its  findings  of  fact  and  conclusions  of  law,  and  this  was  in  effect 
carried  out.  The  cases,  however,  each  turned  at  last  upon  the  issue 
whether,  at  the  times  the  payments  in  dispute  were  made  to  the 
banks  Schaefler  knew  or  had  reasonable  cause  to  believe  that  Lowes 
was  insolvent;  and  the  ultimate  fact  found  in  substance  was  that 
Schaeffer  did  not  have  such  knowledge  or  any  reason  for  such  beUcf. 
We  are  disposed  to  treat  this  as  a  special  finding,  though,  whether  gen- 
eral or  special,  it  has  the  effect  of  the  verdict  of  a  jury.  Hence  the 
only  inquiries  open  in  this  court  under  the  assignments  of  error  are 
whether  the  evidence  tends  to  support  the  ultimate  finding  and  the 
finding  in  turn  is  sufficient  to  sustain  the  respective  judgments.  This 
results  alike  from  the  statutes  and  the  decisions.  Sections  649,  700, 
and  ion;  Rev.  Stat.  (Comp.  St.  1916,  §J  1587,  1668,  1672);  Norris 
v.  Jackson,  76  U.  S.  125,  127,  19  L.  Ed.  608;  Runkle  v.  Bumham, 
153  U.  S.  216,  225,  14  Sup.  Ct.  837,  38  L.  Ed.  694;  United  States  v. 
U.  S.  Fidelity  Co.,  236  U.  S.  512,  527,  35  Sup.  Ct.  298,  59  L.  Ed. 
696;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Barrett,  190  Fed.  118,  123,  124, 

III  C.  C.  A.  158  (C.  C.  A.  6);  Mason  v.  Smith,  191  Fed.  502,  503,  112 
C.  C.  A.  146  (C.  C.  A.  6) ;  Nashville  Interurban  Ry.  Co.  v.  Bamum, 
212  Fed.  634,  638,  639,  129  C.  C.  A.  170  (C.  C.  A.  2);  United  States 
Fidelity  &  G.  Co.  v.  Board  of  ComVs,  145  Fed.  144,  150,  151,  76  C.  C 
A.  114  (C.  C.  A.  8);  American  Sales  Book  Co.  v.  Bullivant,  117  Fed. 
255,  260,  54  C.  C.  A.  287  (C.  C.  A.  9) ;  Maryland  Casualty  Co.  v.  Or- 
chard Land  &  Timber  Co.,  240  Fed.  364,  366,  153  C.  C.  A.  290  (C. 
C.  A.  9). 

[4]  It  cannot  be  doubted  that  there  is  evidence  tending  to  support 
the  ultimate  finding.  The  finding  rests  upon  the  credibility  of  the 
witnesses,  especially  that  of  Schaeflfer,  all  of  whom  testified  in  open 
court.  Upon  most  careful  consideration  of  Schaefler's  testimony, 
particularly  in  connection  with  his  demeanor  and  candor  while  tes- 
tifying, the  trial  judge  believed  him.  It  is  virtually  conceded  that, 
if  Schaefler's  testimony  at  the  hearing  below  is  to  be  believed,  the  find- 
ing is  correct ;  in  these  circumstances  we  are  bound  to  conclude,  as  we 
should  be  in  respect  of  a  special  verdict  of  a  jury,  that  the  trial 
judge's  finding  is  supported  by  the  evidence.  And  we  approve  his 
conclusion  of  law  that  the  fact  so  found  is  plainly  sufficient  to  support 
the  several  judgments. 

[5]  It  is,  however,  earnestly  insisted  on  behalf  of  plaintiff  that  evi- 
dence has  been  discovered  since  the  judgments  were  entered  which  in 
itself  would  justify,  if  not  require,  reversals.  This  claim  and  part 
of  the  evidence  so  discovered  appear  only  in  plaintiff's  reply  brief. 
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though  they  were  discussed  in  the  oral  argument  here.  The  most 
obvious  answer  to  the  contention  is  that  in  such  circumstances  we  have 
no  power  to  reverse,  since  in  actions  at  law  this  .court  can  only  cor- 
rect errors  of  the  court  below ;  and  it  is  not  pretended  that  the  claim 
of  newly  discovered  evidence  has  ever  been  called  to  the  attention  of 
that  court.  The  general  rule  of  course  is,  as  was  stated  in  Mexico 
International  Land  Co.  v.  Larkin,  195  Fed..  495,  496,  115  C.  C.  A. 
405,  406  (CCA.  8): 

•*In  an  action  at  law  the  bnrden  is  on  the  plaintiff  in  error  to  establish 
the  existence  of  those  errors  of  which  he  complains,  and  in  the  absence  of 
proof  by  the  record  that  a  question  of  law  arose,  and  that  it  was  presented 
to  and  ruled  upon  by  the  court  below,  no  error  is  established,  because  none 
could  arise  concerning  a  question  which  was  not  presented,  considered,  or 
decided  by  the  trial  court  Southern  Pacific  (Company  v.  Arnett,  126  Fed. 
76,  77  [61  C.  C.  A.  131],"  and  citations. 

[8,7]  Assuming,  however,  that  where  matters  arising  after  pro- 
ceedings in  error  have  been  perfected  may  justly  call  for  resubmission 
to  the  trial  court,  reversal  for  that  purpose  would  be  warranted,  still, 
apart  from  the  question  of  plaintiff's  lack  of  diligence  as  urged  in  de- 
fendant's behalf,  in  our  judgment  the  evidence  so  far  as  shown  or  in- 
dicated is  not  material.  Copies  of  six  letters  are  shown,  bearing  dates 
in  October  and  November,  1911,  all  addressed  to  creditors  of  Lowes, 
one  located  in  Cincinnati  (to  whom  two  of  the  letters  were  sent),  one 
in  Indianapolis,  one  in  St.  Louis,  and  two  in  Dayton,  and  representing 
claims  amounting  to  $24,226.50;  upwards  of  $r8,0C)0  of  this  amount 
was  held  by  the  two  Da)rton  creditors ;  and  all  the  letters  were  signed 
in  the  name  of  Luyster  &  Lowes,  while  only  one  seems  to  have  been 
so  signed  by  Schaeffer.  True,  they  contain  explanations  for  delaying 
payment  of  these  creditors,  but  they  do  not  appear  to  relate  to  the  real 
sources  of  Lowes'  financial  troubles.  Those  troubles  mainly  arose 
through  failure  to  ascertain  and  meet  liabilities  due  to  subcontractors 
and  materialmen  connected  with  Lowes'  government  work  at  Ft.  Sill, 
Okl.,  and  with  his  work  on  a  public  building  in  Mercer  county,  Pa. 
These  features  were  abundantly  explained  by  the  trial  judge. 

Counsel  say  in  their  reply  brief  that  they  found  many  letters,  at 
least  100,  written  by  Schaeffer,  and,  further,  that  this  correspondence 
"is  along  the  line  of  his  letters  heretofore  made  a  part  of  this  brief." 
We  cannot  think  that  letters  along  the  same  line  as  those  copied  into 
the  brief  are  inconsistent  with  the  explanations  made  by  Schaeffer  in 
his  last  testimony.  It  is  quite  conceivable  that  he  might  have  written 
many  letters,  stating  reasons  for  Lowes'  delays  in  meeting  payments, 
and  still  have  been  totally  ignorant  of  Lowes'  real  financial  condition 
at  the  times  the  payments  in  dispute  were  made  to  the  banks.  Hence 
we  are  not  impressed  with  the  insistence  of  counsel  that  reversals  of 
the  judgments  would  lead  to  different  results.  The  difficulty  with 
these  cases  is  that  plaintiff  has  been  under  the  burden  of  proving  his 
charges,  and  he  has  not  done  this;  nor  does  the  evidence  proffered 
afford  any  substantial  ground  for  believing  that  he  can  do  so.  Judg- 
ments cannot  be  founded  on  suspicion. 

The  judgments  will  be  afiirmed,  witt  costs. 
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(240  Fed.  668) 

l^nSSOlJRI  PHONOGRAPH  CO.  v.  TOMMNSON  et  al. 
(Circuit  Court  of  Appeals,  Second  (circuit    January  16,  1918.) 

No.  109. 

Fraud  ^s»20 — Action  fob  Deceit — Grounds. 

To  maintain  an  action  for  deceit,  the  fraud  alleged  must  have  be«i 
perpetrated  by  defendants  and  must  have  actually  deceived  plaintiff. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  at  law  by  the  Missouri  Phonograph  Company  against  John 
C.  Tomlinson  and  Millard  F.  Tompkins.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Before  the  occurrences  directly  Involved  In  this  suit,  and  about  1890,  nu- 
merous corporations  were  formed  in  divers  parts  of  the  United  States  for 
the  purpose  of  exploiting  the  phonograph,  then  stUl  a  novelty.  These  com- 
panies were  severally  territorial  licensees  under  certain  patents,  and  the  ex- 
clusive territory  of  each  corporation  was  usually  one  state.  The  plaintiff  here 
and  below  is  such  a  corporation,  and  another  was  the  New  York  Phonograph 
Company.  They  did  not  flourish,  for  reasons  immaterial  to  this  suit,  and  all 
seem  to  have  gone  out  of  business;  certainly  this  plaintiff  did,  and  so  did 
the  corresponding  New  York  concern.  But  the  use  of  phonographs  and 
trade  in  them  did  not  diminish,  and  some  time  prior  to  1900  one  Andem  and 
others  conceived  the  idea  that  the  National  Phonograph  Comimny,  and  other 
persons  and  corporations  interested  in  or  affiliated  with  that  company,  were 
unjustly  and  unlawfully  enjoying  in  the  several  states  covered  by  the  ter- 
ritorial licenses  aforesaid  the  profits  derived  from  phonograph  sales. 

Andem  then  procured  powers  of  attorney  from  many  of  these  local  and 
discouraged,  if  not  financially  defunct,  corporations,  under  which  he  was 
authorized  to  begin  and  prosecute,  in  the  name  (among  others)  of  the  Missouri 
and  New  York  Phonograph  Companies,  such  suits  for  the  establishment  of 
their  re^ective  rights  as  he  might  be  advised,  but  at  his  own  expense,  and 
to  terminate,  settle,  and  compromise  such  suits  and  give  releases  on  behalf 
of  his  principals  as  and  when  he  thought  best,  provided,  however  (in  the  case 
of  the  Missouri  Company),  that  he  did  not  settle  for  less  than  $40,000.  Andem 
began  numerous  actions.  It  does  not  ai^)ear  whether  the  rights  of  all  An- 
dem's  plaintiffs  were  the  same  or  rested  on  identical  legal  principles;  it  is 
so  alleged  (in  substance)  in  the  complaint,  was  denied  in  the  answer,  and  not 
proven  at  the  trial.  The  case  of  the  New  York  Phonograph  Company  was 
most  vigorously  pressed,  and  Its  history  is  recorded  at  large  in  the  reports. 
(C.  C.)  112  Fed.  822;  (C.  C.)  119  Fed.  544;  (C.  C.)  136  Fed.  000;  144  Ffed. 
404,  75  C.  C.  A.  382 ;  (C.  C.)  163  Fed.  534. 

In  1909  the  persons  and  corporations  who  were  defendants  in  all  of  Andem's 
suits  offered  settlement,  and  by  a  written  agreement  Andem  on  behalf  of  all 
the  companies  that  he  represented  (including  of  course  this  plaintiff)  received 
$405,000,  discontinued  all  his  actions  (including  that  in  the  name  of  this 
plaintiff),  and  covenanted  to  give  a  general  release  for  the  New  York  Phono- 
graph Company  executed  by  that  company  itself,  and  a  general  release  on 
behalf  of  other  plaintiffs  (including  Missouri  Company)  executed  by  himself. 
Andem's  release  on  behalf  of  the  Missouri  Company  was  clearly  invalid, 
unless  he  allotted  to  that  corporation,  out  of  the  moneys  by  him  received,  at 
least  $40,000,  subject  to  payment  of  his  Interest  (established  in  his  power  of 
attorney)  of  60  per  cent.,  or  procured  from  Missouri  Company  a  general  re- 
lease, either  to  the  defendants  or  to  And^n  himself,  for  a  smaller  sum.  After 
the  $405,000  aforesaid  had  been  secured  to  Andem,  the  defendants  her^n, 
who  are  members  of  the  bar  and  had  with  other  counsel  pressed  the  cases 
aforesaid,  wrote  (on  April  22,  1909)  the  following  letter  to  Missouri  Phono- 
graph Company: 

^soFor  other  caaes  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digesta  A  Indexci 
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"Mr.  Andem  has  requested  us  to  inform  the  various  local  phonograph  com- 
panies in  regard  to  the  settlement  aflfected  through  us  as  counsel  for  the  New 
York  Phonograph  Company,  in  their  suit  against  the  National  Phonograph 
Company.  This  litigation  has  heen  in  the  courts,  with  varied  success,  for  a 
number  of  years,  and  was  finally  settled.  Mr.  Andem,  as  a  feature  of  the 
settlement,  succeeded  in  compelling  a  recognition  of  the  claims  of  seven  local 
companies  which  had  authorized  Mr.  Andem  to  represent  them.  None  of 
these  companies,  in  our  opinion,  would  have  been  able  to  successfully  prose- 
cute any  claim  against  the  National  Phonograph  Company,  or  Mr.  Edison,  as 
they  were  not  in  the  same  position  as  the  New  York  Company.  But,  following 
Mr.  Andem's  instructions,  we  insisted  upon  some  recognition  by  the  Edison 
Interests  of  the  rights  of  the  outside  local  companies,  before  consenting  to  a 
settlement  of  the  New  York  cases,  and  finally,  after  a  most  earnest  effort,  we 
compelled  the  payment  of  $50,000  on  their  behalf.  After  deducting  Mr.  An- 
dem's  percentages,  there  remains  $20,000  for  distribution  among  these  seven 
local  companies,  and  Mr.  Andem  desires  us  to  inform  you  that,  as  soon  as  in- 
structions are  received  as  to  whom  this  money  should  be  paid  over,  this 
amount  will  be  distributed  in  pro];>er  proportions  to  the  several'  companies 
concerned." 

For  all  purposes  of  settlement  with  Andem  or  with  the  National  Phonograph 
Company  et  al.,  one  Clancy  was  the  Missouri  Phonograph  Company.  He  re- 
ceived this  letter  of  defendants,  and  saw  also  a  sort  of  circular  letter  sent  out 
by  Andem  himself  to  all  his  principals  (other  than  New  York  Phonograph 
Company),  in  which  he  gave  some  history  of  the  New  York  Company's  liti- 
gation, said  that  he  had  finally  settled  that  case  alone  for  $375,000,  pointed 
out  that  in  his  opinion  the  other  corporations  represented  by  him  had  not  the 
same  grounds  for  successful  suit  as  had  New  York  Company,  and  stated  that 
he  had  compelled,  as  a  sort  of  ];>endent  to  the  New  York  Company's  settle- 
ment, delivery  to  him  of  $50,000  to  cover  all  the  other  plaintiffs  on  whose  be- 
half he  had  sued.  He  specifically  admitted  that  in  the  case  of  several  plain- 
tiffs (including  Missouri  Company)  he  had  exceeded  his  authority,  but  in 
order  to  get  anything  had  been  compelled  *'to  ignore  these  requirements,"  and 
concluded  by  inviting  (among  others)  Missouri  Company  to  accept  an  allot- 
ment out  of  said  $50,000. 

This  brought  Clancy  to  New  York,  and  he  "talked  the  matter  over"  with 
Andem,  and  went  to  defendant's  oflice  and  talked  with  some  members  of  the 
firm ;  but  he  exhausted  memory  of  that  interview  by  saying  he  was  told  "that 
they  had  had  a  difficult  time  in  getting  any  money  for"  plaintiffs  such  as 
Missouri  Company,  meaning  apparently  all  Andem's  plaintiffs  except  New 
York  Phonograph  Ompany.  Subsequently  and  in  August,  1909,  Missouri 
Company  formally  released  Andem  in  consideration  of  $2,177,  or  (apparently) 
40  per  cent,  of  $5,000,  with  some  accumulations  of  interest  A  year  or  more 
later  Clancy  discovered  that  the  written  agreement  of  settlement  between' 
the  parties  whom  Andem  had  sued  so  frequently  and  Andem  himself  had  not 
specified  or  declared  in  any  way  how  the  $405,000  paid  was  allotted  or  should 
be  distributed,  whereupon  this  action  was  brought,  alleging  in  substance  that 
Andem  had  received  (by  receipt  of  said  large  sum  of  money)  at  least  $40,000 
for  the  settlement  of  Missouri  Company's  suit,  therefore  he  owed  plaintiff  40 
per  cent,  thereof,  or  $16,000,  and  that  the  settlement  aforesaid  between  An- 
dem and  plaintiff  had  been  produced  by  the  fraud  and  deceit  of  Andem  and 
his  counsel,  viz.,  the  present  defendants. 

Andem  was  made  a  party  defendant  herein,  but  no  service  was  effected. 
As  to  one  member  of  the  defendant  firm  the  complaint  was  dismissed,  on  be- 
half of  the  others  a  verdict  was  directed  at  the  close  of  plaintiff's  case,  and 
to  the  Judgment  entered  accordingly  plaintiff  took  this  writ. 

Carroll  Sprigg,  of  New  York  City  (Charles  E.  Le  Barbier,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error. 

Guthrie,  Bangs  &  Van  Sinderen,  of  New  York  City  (Francis  S. 
Bangs,  of  New  York  City,  of  counsel),  for  defendants  in  error. 
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Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  is  not  against  Andem;  it  must  stand  or  fall  as  against  hb 
counsel;  and  it  rests  on  alleged  deceit,  concerning  which  the  general 
principles  have  been  sufficiently  stated  in  Farrar  v.  Churchill,  135 
U.  S.  615,  10  Sup.  Ct.  771,  34  L.  Ed.  246.  We  have  pointed  out  in 
Varley,  etc.,  Co.  v.  Ostheimer,  159  Fed.  657,  86  C.  C.  A.  at  525,  that 
in  such  suits  "fraud  is  alleged  and  must  be  proved;  fraud  involves 
deception;  if  the  plaintiffs  were  not  deceived,  they  cannot  recover"; 
and,  it  may  be  added,  there  can  be  no  recovery  if  the  plaintiffs  were 
not  deceived  by  the  defendants  whom  they  sue. 

Upon  the  trial  below  the  deception  relied  on,  the  reason  for  suit, 
was  stated  thus  by  Clancy  when  on  the  witness  stand — that  he  had 
relied  on  Andem's  letter,  and  that  Andem  had  made  a  false  state- 
ment as  to  the  terms  of  settlement  in  that  letter,  because  "I  [Clancy] 
have  learned  since  that  the  [settling  defendants]  did  not  designate  the 
companies  as  to  the  amount  thev  should  have."  This  means  that  he 
had  never  been  informed  that  the  written  settlement  agreement  with 
Andem  did  not  allocate  the  amount  to  be  paid  as  between  all  the 
plaintiffs  in  the  various  suits  pending  and  to  be  discontinued. 

But  by  his  circular  letter  Andem  had  stated  what  New  York 
Company  was  getting,  and  told  all  his  other  principals  that  he  had 
exceeded  his  authority,  in  that  he  had  in  fact  settled  all  the  suits, 
except  that  of  the  New  York  Phonograph  Company,  for  $50,000;  he 
admitted  that  he  had  no  right  to  give  a  release  for  the  Missouri  Com- 
pany for  less  than  $40,000,  and  then  Clancy  came  to  New  York  to 
investigate  the  matter,  saw  and  talked  with  Andem,  and  settled  on  the 
basis  that  Andem  suggested.  But  Andem's  powers  undoubtedly  ex- 
tended to  complete  control  of  the  suits  that  he  had  brought;  he 
could  press  them  or  abandon  them  as  he  saw  fit,  though  doubtless 
he  remained  responsible  for  abuse  of  his  authority ;  but  with  him  we 
are  not  concerned,  otherwise  than  to  note  that  he  boldly  said  he  had 
settled  all  the  suits,  except  that  of  New  York  Company,  for  $50,000, 
and  that  he  had  perfect  right  to  do  this,  so  far  as  the  parties  he  sued 
were  concerned. 

In  this  situation,  the  present  plaintiff  was  at  liberty  to  go  on,  and 
sue  as  best  it  could,  either  Andem  for  fraud,  or  money  had  and  re- 
ceived, or  the  original  defendants  on  the  original  causes  of  action; 
but  we  wholly  fail  to  see  that,  under  the  circumstances  shown,  any- 
thing contained  in  counsel's  letter  was  untrue,  or  that  any  duty  lay 
upon  them  to  state  just  how  much  Andem  was  allocating  to  the  New 
York  Company,  or  any  other  party  in  interest,  or  that  the  plaintiff  in 
this  case  relied  to  its  disadvantage  upon  an)rthing  that  these  defend- 
ants wrote  or  said.  The  language  of  their  letter,  and  their  talk  as  re- 
lated by  Clancy,  amount  to  this ;  that  it  had  been  hard  work  to  force 
any  settlement,  and  difficult  to  get  anything  for  the  companies  in  the 
position  of  this  plaintiff.    There  is  nothing  in  this  record  to  impugn 
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the  truth  of  these  statements,  and  the  reports  above  noted,  which  any 
one  may  read,  certainly  substantiate  one  part  thereof. 
Judgment  affirmed,  with  costs. 


(249  Fed.  6S1) 

TraBD  AVE.  RT.  00.  y.  MILLS. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  13,  1918.) 

No.  138. 

!•  Casbiebs  #s>318(7)— Injubt   to   Passenoeb— Collibion   of   Stbebt   Cab 
WTiH  Vkhioi^ — ^Negugkncb. 

Plaintiff,  while  a  passenger  on  defendant's  street  car,  going  at  moder- 
ate speed,  was  injured  by  a  collision  with  a  motor  truck,  which  was 
suddenly  and  negligently  turned  upon  the  track  from  20  to  25  feet  in 
front  of  the  car.  Plalntlirs  evidence  did  not  show  within  what  distance 
the  car  could  have  been  stopped ;  but  his  counsel,  by  a  question  not  ger- 
mane to  the  cross-examination,  brought  out  testimony  from  a  witness  for 
defendant,  which  was  uncontradicted,  that  It  could  not  have  been 
stopped  within  less  than  35  or  40  feet.  Held,  that  there  was  no  evidence 
of  negligence  on  the  part  of  defendant  which  would  sustain  a  verdict  for 
plaintiff. 

2.  Tbl^.  ^=s>296(3)— Instbuctions — Cube  of  Ebbob. 

An  instruction,  in  an  action  by  a  passenger  against  a  street  raUroad 
company  to  recover  for  a  personal  injury,  that  if  the  injury  could  have 
been  avoided  by  the  motorman  by  "the  exercise  of  the  highest  degree 
of  care"  defendant  was  chargeable  with  negligence,  held  not  reversible 
error,  where  it  was  also  stated  that  what  constituted  the  highest  de- 
gree of  care  must  be  determined  from  all  the  facts  and  circumstances  of 
the  case. 

8.  Tbiai.  ^=»120(3)— Misconduct  of  Couiisel. 

The  conduct  of  counsel  for  plaintiff,  In  an  action  against  a  street 
railroad  company  for  injury  to  a  passenger,  in  repeatedly  referring  to 
the  matter  of  an  existing  strike,  after  the  court  had  excluded  any  evi- 
dence on  the  subject  as  irrelevant,  showed  disrespect  to  the  court,  dis- 
credits any  verdict  in  favor  of  his  client,  and  might  have  been  ground  for 
reversal  of  the  judgment  based  thereon. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  at  law  by  Edward  T.  Mills  against  the  Third  Avenue  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  action  is  to  recover  for  personal  injuries  received  by  plaintiff  below 
while  a  passenger  on  one  of  defendant's  street  cars,  which  collided  with  a 
motor  truck  on  Third  avenue,  between  Twenty-Third  and  Twenty- Second 
streets.  The  avenue  at  this  point  contains  the  north  and  south  bound  tracks 
of  the  street  railway,  which  lie  between  the  two  rows  of  pillars  supporting 
the  elevated  railway  structure.  The  space  between  pillars  In  same  line  is  42 
feet,  and  each  line  of  pillars  is  3%  feet  from  the  nearest  street  car  rail. 

Plaintiff's  car,  south  bound  (1.  e.,  on  westerly  track)  had  stopped  at  Twenty- 
Third  street,  and  had  regained  a  speed  characterized  as  moderate,  and  estimat- 
ed at  5  or  6  miles  an  hour.  At  same  time  the  motor  truck,  20  feet  long,  was 
traveling  south,  on  west  side  of  avenue  between  elevated  pillars  and  curb,  at 
a  slightly  faster  rate,  estimated  at  7  miles  per  hour.  In  order  to  avoid  a 
coal-laden  vehicle,  the  truck  turned  to  the  east,  between  the  railway  pillars, 
still  continuing  its  speed,  and,  when  Its  front  wheels  were  on  the  railway 
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track,  the  street  car  ran  Into  It.  This  occurred  in  hroad  daylight,  and  plain- 
tiff,  seeing  contact  probable,  if  not  certain,  rose  from  his  seat,  and  on  colli- 
sion was  thrown  against  a  railing,  receiving  a  blow  said  to  have  caused  a 
hernia. 

Whether  the  truck  gave  any  signal  of  intent  to  go  on  railway  track,  was  not 
proved.  One  witness  said  a  man  on  the  left  of  truck  seat,  not  the  chauffeur, 
"put  out  his  hand" ;  but  the  only  evidence  from  the  truck  was  that  it  had 
a  left-hand  drive,  and  the  witness  (and  only  ];>erson  on  the  truck  other  than 
the  chauffeur)  said  he  did  nothing,  sat  on  the  right,  and  knew  not  what  the 
chauffeur  (who  did  not  testify)  did,  if  anything.  Plaintiff  noticed  the  truck 
on  the  roadway  between  curb  and  pillars,  and  about  30  feet  ahead  of  car, 
saw  it  "turn  right  in  between  the  pillars,"  and  reach  the  street  car  tracks 
when  the  car  was  20  or  25  feet  away,  (collision  happened  almost  instantly. 
The  owner  of  truck  was  not  sued  in  this  action. 

The  foregoing  summary  is  taken  wholly  from  evidence  adduced  for 
plaintiff,  who  had  a  verdict  We  notice  the  following  assignments  of  error: 
(1)  Plaintiff  should  have  been  nonsuited;  (2)  the  court  erred  in  charging 
that,  if  defendant's  motorman  by  "the  exercise  of  the  highest  degree  of  care" 
could  have  stopped  the  car  in  time  to  avoid  collision,  the  jury  could  find  de- 
fendant "guilty  of  negligence";  and  (3)  counsel  for  plaintiff,  by  improper 
conduct,  prevented  a  fair  trial. 

Alfred  T.  Davison,  of  Brooklyn,  N.  Y.,  for  plaintiff  in  error. 
Louis  Boehm,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  -[1] 
The  testimony  for  plaintiff  proved  a  plain  case  of  negligent  driving  by 
the  motor  truck ;  the  only  negligence  suggested  against  the  street  car 
was  that  it  did  not  stop  as  soon  as  it  could.  As  to  how  soon  it  could 
stop  there  was  no  evidence  at  all,  until  defendant's  witnesses  were 
produced,  when  questions  by  pkintiff's  counsel  elicited  testimony  that 
even  the  emergency  brake  could  not  stop  a  car  going  at  the  rate  stated 
by  plaintiff  in  less  than  35  to  40  feet.  The  questions  so  asked  were 
not  germane  to  an)rthing  the  witness  had  said  on  direct  examination. 
Deutschmann  v.  Third  Ave.  R.  R.,  78  App.  Div.  at  page  414,  79  N.  Y. 
Supp.  1073. 

It  is  true  (nearly  always)  that  a  jury  is  not  boimd  to  believe  any 
particular  witness,  but  they  must  believe  some  witness,  or  reach  con- 
clusion by  comparison  of  divers  and  different  statements.  Here  there 
were  no  differing  statements  on  the  point  under  consideration.  Any 
verdict  must  rest  on  evidence,  and  plaintiff's  evidence  did  not  prove 
nor  tend  to  show  that  the  car  could  have  stopped  within  20  to  25  feet, 
or  any  other  definite  distance ;  while  testimony  deliberately  sought  by 
his  counsel  on  cross-examination  tended  to  show  the  impossibility  of 
the  hypothesis  (it  was  no  more  when  plaintiff  rested)  on  which  his  case 
was  founded. 

Therefore  the  complaint  should  have  been  dismissed;  a  conclusion 
reached  without  any  attention  paid  to  witnesses  for  defendant,  who 
testified  to  conduct  by  the  motor  truck  even  more  wanton  than  that 
above  indicated. 

[2]  That  there  must  be  a  new  trial,  justifies  notice  of  the  other  as- 
signments. The  exception  to  charge  as  to  degree  of  care  must  be  con- 
sidered in  connection  with  the  charge  as  a  whole,  and  the  learned 
judge  carefully  pointed  out  that  while  the  highest  degree  of  care  was 
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due,  "what  the  highest  degree  of  care  is  must  be  determined  by  all  the 
facts  and  circumstances  of  the  case" ;  that  is,  negligence  is  the  lack  of 
care  under  the  circumstances  shown,  and  care  is  the  absence  of  negli- 
gence under  the  same  circumstances.  The  circumstances  vary,  and 
they  measure  the  care  due,  and  therefore  the  negligence.  It  would  be 
more  accurate  to  apply  descriptive  adjectives  (if  they  are  necessary 
at  all)  to  the  circiunstances,  rather  than  to  their  result ;  but,  since  the 
jury  were  plainly  told  that  the  facts  measured  the  care,  we  discover  no 
error  in  the  statement. 

On  this  point  we  have  been  favored  with  abundant  citations  from 
many  courts,  but  none  from  those  whose  decisions  are  ruling  with  us. 
Milwaukee,  etc.,  R.  R.  v.  Arms,  91  U.  S.  at  page  489,  23  L.  Ed.  374, 
and  Grand  Trunk  R.  R.  v.  Ives,  144  U.  S.  at  page  417,  12  Sup.  Ct. 
679,  36  L.  Ed.  485,  sufficiently  cover  the  unnecessary  use  of  adjectives 
characterizing  either  negligence  or  care.  Railroad  Co.  v.  Vamell,  98 
U.  S.  at  page  480,  25  L.  Ed.  233,  is  especially  applicable  to  street  con- 
veyance; Memphis  Ry.  v.  Bobo  (C.  C.  A.  6)  232  Fed.  at  page  711, 
146  C.  C.  A.  634  (affirmed  on  another  point  as  Memphis  Ry.  v.  Moore, 
243  U.  S.  299,  37  Sup.  Ct.  273,  61  L.  Ed.  733),  is  a  recent  statement 
of  the  rule,  substantially  as  put  in  the  court  below,  though  with  more 
ntmierous  adjectives,  of  which  error  cannot  be  asserted,  if  and  when 
the  jury  is  well  instructed  that  negligence  and  care  are  present  or  ab- 
sent according  to  the  facts  proved. 

[3]  The  conduct  of  plaintiff's  trial  counsel  requires  comment.  He 
was  evidently  determined  to  get  before  the  jury  the  fact  that  a  strike 
(by  whom  does  not  appear)  was  at  the  time  affecting  the  street  car 
service.  To  that  end  he  asked  a  question  in  cross-examination  which 
implied  that  the  witness  was  a  "strike  breaker."  The  question  was  ex- 
cluded, and  counsel  told  that  the  case  had  "not  anything  to  do  with 
the  strike,"  and  thereafter  he  repeatedly  referred  to  the  matter;  de- 
fendant not  repeating  objection.  There  existed  at  the  close  of  all  the 
evidence  nothing  connecting  accident  and  strike,  and  no  denial  or 
doubt  of  the  statement  of  defendant's  motorman  that  his  employment 
antedated  the  strike  referred  to. 

Whether  this  proceeding  alone  would  have  required  reversal  we  do 
not  decide;  to  show  the  importance  of  the  matter,  or  its  triviality, 
would  require  further  exposition  of  facts ;  but  we  point  out  that  de- 
fendant was  not  under  any  oblieation  to  call  attention  to  the  matter 
more  than  once,  that  merely  asking  the  questions  constituted  the  prej- 
udice to  defendant,  that  repeating  the  suggestion  or  insinuation  after 
one  correction  from  the  court  was  disrespect  to  that  court,  and  that 
such  a  course  of  proceeding,  in  a  matter  sufficiently  grave,  discredits 
any  verdict,  and  may  in  the  appellate  court  vitiate  the  judgment  rested 
thereon.  Cosselmon  v.  Dunfee,  172  N.  Y.  507,  65  N.  E.  494;  Simp- 
son V.  Foundation  Co.,  201  N.  Y.  at  page  490,  95  N.  E.  10.  Cf .  Wil- 
liams V.  Brooklyn,  etc.,  Co.,  126  N.  Y.  at  page  103,  26  N.  E.  1048. 

Judgment  reversed,  and  new  trial  ordered. 
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(249  Fed.  6W) 

CHICAGO  GREAT  WESTERN  R.  CO.  v.  POSTAL  TELEGRAPH-CABLE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    February  28, 191S.) 

No.  254a 

Telegraphs  and   Telephones  ^=»11 — (3ontract  Between   Railboad  and 
Telegraph  Ck)i£PANiES — "Exchange"  of  Services. 

In  1888,  complainant,  a  railroad  company,  and  defendant,  a  telegraph 
company,  entered  Into  an  elaborate  contract  to  continue  for  50  years, 
with  the  privilege  of  renewals  for  like  successive  terms  by  either  party, 
for  the  joint  operation  and  maintenance  of  telegraph  lines  along  the 
railroad  right  of  way  and  the  exchange  of  services,  which  provided,  inter 
alia,  that  defendant  should  transmit  over  its  lines  on  the  railroad  line 
all  messages  relating  to  raUroad  business  free,  and  all  such  messages 
over  its  lines  off  the  railroad  line  free  to  an  amount  not  exceeding  |10,000 
per  year,  at  Its  regular  rates,  and  all  messages  over  that  amount  at  half 
rates.  A  corresponding  provision  required  complainant  to  transport  men 
and  materials  for  defendant  for  use  on  its  line  of  road  free,  and  for 
use  off  its  line  of  road  to  an  amount  not  exceeding  $10,000  per  year  free, 
and  above  that  amount  at  half  rates.  The  Interstate  CJommeroe  Com- 
mission having  ruled  that  such  contracts  with  respect  to  exdiange  of 
"off  line"  services  were  In  violation  of  the  Interstate  (Commerce  Acts, 
Congress  by  the  amendatory  act  of  June  18,  1910  (36  Stat.  544,  c.  309,  f 
7  [Comp.  St.  1916,  {  8563]),  extended  the  act  to  telegraph,  telephone,  and 
cable  companies,  and  made  it  unlawful  to  charge  unjust  or  unreasonable 
rates,  but  provided  that  "nothing  in  tills  act  shall  be  construed  to  pre- 
vent telegraph,  telephone  and  cable  companies  from  entering  into  con- 
tracts with  common  carriers  for  the  exchange  of  services,"  and  further 
that  it  should  not  be  construed  to  prevent  the  exchange  of  passes  and 
franks  between  telegraph,  telephone,  and  cable  companies  and  other 
common  carriers  for  the  use  of  their  officers,  agents,  and  employes.  Held: 
(1)  That  such  legislation  was  enacted  in  the  light  of  public  history, 
showing  the  Interdependent  relations  between  railroads  and  telegraphs 
as  commercial  agencies,  and  that  similar  contracts,  covering  practically 
all  of  the  railroads  in  the  country,  had  been  in  force  almost  from  the  * 
beginning,  and  with  intent  to  legalize  the  same;  (2)  that  "exchange'*  of 
services  did  not  mean  that  services  rendered  must  be  equal  in  value  to 
those  received  at  established  rates,  otherwise  the  provisions  were  un- 
necessary and  without  practical  meaning;  (3)  that  there  is  no  basis  for 
distinction  between  "on  line"  and  "off  line"  services,  especially  in  view 
of  the  fact  that  cable  companies,  as  to  which  there  could  be  no  exchange 
of  "on  line"  services,  were  expressly  Included. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Exchange.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Chicago  Great  Western  Railroad  Company 
against  the  Postal  Telegraph-Cable  Company.  Decree  for  defendant, 
and  complainant  appeals.    Reversed. 

For  opinion  below,  see  245  Fed.  592. 

Ralph  M.  Shaw,  of  Chicago,  III,  for  appellant. 
Jacob  Dittus,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  ALSCHULER,  Circuit 
Judges. 
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BAKER,  Circuit  Judge.  In  1888  the  parties  entered  into  a  railroad- 
telegraph  contract  for  exchange  of  services.  They  renewed  it  after 
the  1910  amendment  of  the  Interstate  Commerce  Act  and  faithfully 
observed  its  terms  until  after  the  Interstate  Commerce  Commission's 
conference  ruling  of  March  28,  1916.  In  essential  scope  the  con- 
tract in  suit  is  the  same  as  one  set  forth  in  Baltimore  &  O.  Rid.  Co.  v. 
Western  Union  Tel.  Co.  (D.  C.)  241  Fed.  162.  That  case  (affirmed, 
same  title,  242  Fed.  914,  155  C.  C.  A.  502)  is  also  referred  to  for  a  re- 
cital of  amendments  of  the  Interstate  Commerce  Act  and  of  various 
pronouncements  of  the  Interstate  Commerce  Commission. 

Appellant  unsuccessfully  prosecuted  this  suit  to  enjoin  appellee's 
repeated  actions  at  law  to  collect  full  rates  for  "off  line"  telegrams 
and  to  compel  appellee  to  accept  railroad  service  in  exchange  under  the 
contract. 

As  the  Western  Union  Case  is  pending  in  the  Supreme  Court,  we 
have  taken  this  case  now  only  on  the  representations  of  the  Postal 
Company  that  there  are  important  facts  in  this  record  which  were  not 
adduced  in  the  Western  Union  Case  and  that  it  would  be  advanta- 
geous to  have  both  records  before  the  Supreme  Court  at  the  same 
time. 

We  find  no  additional  facts  that  in  our  judgment  enlarge  or  change 
the  questions  for  decision.  They  arise  from  the  following  provisions 
in  the  Interstate  Commerce  Act: 

"Nothing  in  this  act  shall  be  construed  to  prevent  telephone,  telegraph,  and 
cable  companies  from  entering  into  contracts  with  common  carriers  for  the 
exchange  of  services." 

*'Thi8  provision  [against  passes  and  free  transportation]  shall  not  be  con- 
strued to  prohibit  the  privilege  of  passes  or  franks,  or  the  exchange  thereof 
with  each  other,  for  the  officers,  agents,  employes  and  their  families  of  such 
telegraph,  telephone,  and  cable  lines,  and  the  officers,  agents,  employ^  and 
their  families  of  other  common  carriers  subject  to  the  provisions  of  this  act." 
Comp.  St  1916,  I  8563. 

We  approve  and  adopt  the  propositions  declared  in  the  Western 
Union  Case,  substantially  as  follows : 

(a)  "Exchange"  means  the  giving  of  one  thing  for  another.  It 
excludes  the  idea  of  first  measuring  the  respective  things  in  money 
value  and  then  settling  or  paying  any  difference.  To  construe  the 
act  in  its  entirety  as  requiring  a  reference  to  monetary  scales  is  to 
render  the  proviso  meaningless.  "Exchange"  and  "services**  are  with- 
out any  limitation  or  qualification  put  upon  them  by  the  language 
employed  by  Congress;  and  therefore  the  companies  may  lawfully 
give,  each  to  the  other,  any  service  of  the  kinds  they  perform  for 
the  public.  As  the  language  is  clear,  direct  and  unambiguous,  there  is 
no  warrant  for  the  interpolation  of  a  distinction  between  "on  line"  and 
"off  line"  services. 

(b)  Congress  adopted  the  amendment  of  1910  in  the  light  of  pub- 
lic history,  showing  that  generations  ago  the  railroad  and  the  tele- 
graph started  and  have  since  continued  hand  in  hand  as  coservitors 
of  the  public  imder  the  well-known  reciprocal  contracts  which  were 
first  challenged  a  few  years  prior  to  1910.  Congressional  jmrpose 
in  the  1910  amendment,  therefore,  was  to  end  the  challenge. 
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Additionally  we  suggest : 

(c)  Emphasis  may  be  given  to  "contract"  as  well  as  to  "exchange** 
and  "service."  Full  and  unrestricted  right  to  contract  with  eadi  other 
is  what  the  plain  language  of  the  proviso  gives.  If  one  may  deal  with 
the  other  for  "oflF  line"  service  only  as  the  Interstate  Commerce  Act 
compels  carriers  to  deal  with  the  public,  then  no  contract  rights,  as 
distinguished  from  legislatively  declared  legal  obligations,  can  exist, 
and  the  grant  of  power  is  in  that  respect  emasculated. 

(d)  So  entwined  and  interdependent  are  the  reciprocal  obligations 
and  undertakings  that  no  part  of  the  contract  is  separable  from  the 
others.  Inasmuch  as  Congress  supposedly  was  aware  of  this  situa- 
tion, a  confession  by  appellee  that  Congress  intended  to  legitimatize  the 
exchange  of  "on  line"  services  is  a  confession,  in  our  judgment,  that 
Congress  had  the  intent  to  approve  the  known  exchange  of  services 
rather  than  the  intent  to  split  the  imsplittable  and  from  the  fragments 
to  make  for  the  parties  a  new  contract. 

(e)  Telegraph  companies  were  not  brought  under  control  to  the 
same  extent  as  railroad  companies.  For  the  latter,  rates  may  be  fixed ; 
respecting  the  former,  there  was  only  the  bringing  into  national  law 
of  the  common  law  requirement  that  rates  be  reasonable.  If  a  tele- 
graph company  should  believe  that  a  published  railroad  rate  for  "oflF 
line"  service  was  unreasonable,  it  could  go  before  the  Interstate  Com- 
merce Commission  and  that  body  could  fix  a  reasonable  rate.  But, 
places  changed,  the  railroad  company  could  only  contest  in  court  the 
reasonableness  of  a  particular  rate  for  services  already  rendered, 
with  the  telegraph  company  free  to  promulgate  new  rates  according 
to  its  own  judgment  of  reasonableness.  Did  Congress  intend  that  this 
inequality  of  situation  should  control?  Or  did  not  Congress  rather 
intend  that  their  mutual  agreements  for  exchange  of  services  should 
prevail  ? 

(f)  "Evils  to  be  remedied,"  as  a  part  of  "the  history  of  the  times," 
may  be  looked  to  in  confirmation  of  the  unambiguous  language  of 
the  proviso.  We  perceive  no  evils  in  the  contracts,  no  injury  to  the 
public;  appellee  suggests  none;  and  the  Interstate  Commerce  Com- 
mission in  1906  reported  that: 

"So  far  as  we  can  now  see,  the  full  i)erformance  of  such  contracts  by  the 
carriers  with  whom  they  are  made  would  not  affect  any  public  or  private 
interest  adversely."    12  Interst  Com.  Gom*n  R.  10. 

(g)  Appellee  is  a  telegraph  company.  But  cable  companies  arc  in- 
eluded  in  the  same  terms.  Appellee  enumerates  "on  line"  services  it 
renders  for  appellant ;  but  so  far  has  failed  to  state  how  an  undersea 
cable  could  be  of  "on  Une"  service  to  a  railroad,  or  how  a  railroad 
could  be  of  "on  line"  service  to  a  cable.  Appellee's  contention  that 
the  proviso  authorizes  nothing  but  contracts  for  exchange  of  "on  line'* 
services  (services  on  a  common  or  joint  right  of  way)  therefore  comes 
to  this :  Railroad  and  cable  companies  are  authorized  to  contract  with 
each  other,  but  only  for  the  performance  of  unperformable  condi- 
tions. 

(h)  Appellee's  contest  arose  wholly  over  compensation  for  tele- 
graphic messages.    Under  the  second  proviso  hereinabove  quoted  ap- 
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pellce  could  lawfully  issue  telegraphic  franks  to  the  officers  and  agents 
of  appellant.  But  is  it  unlawful  to  do  under  contract  and  for  com- 
pensation what  may  lawfully  be  done  without  contract  and  without 
compensation? 

Decree  reversed,  with  direction  to  grant  the  prayers  of  the  bilL 


(249  Fed.  667) 

PITTSBURGH  &  SOUTHERN  COAL  CO.  v.  OTIS  MFG.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  16,  1918.) 

Na  3110. 

1.  Natioabia  Watebs  ^=»36(3)— Riparian  Owners — ^Rights  of. 

Under  dv.  Ckxle  La.  arts.  455,  457,  land  between  a  levee  and  a  navi- 
gable river  Is  the  property  of  a  riparian  proprietor,  though  subject  to 
public  use. 

2.  Navigable  Waters  ^=s>33 — Ripabian  Pbopbibtobt-Rights  or  Pubuo. 

The  right  which  the  public  in  Louisiana  has  to  use  the  banks  of 
navigable  rivers  does  not  enable  one  other  than  a  riparian  proprietor  to 
appropriate  part  of  such  bank  to  his  private  use,  and  a  riparian  piro-' 
prietor  has  such  an  interest,  distinct  from  that  of  the  public,  as  entitles 
him  to  recover  for  another's  appropriation  of  a  part  of  the  bank  to  a 
private  use. 
8.  Navigable  Waters  ^=:>3^— Ripabian  Pboprietor-'Rightb  of. 

Ck>n8t.  La.  art  290,  enabling  riparian  owners  whose  property  is  bounded 
by  a  navigable  stream,  subject  to  stated  conditions,  to  become  the  agency 
for  making  public  use  of  the  batture  or  banks  owned  by  them,  does  not 
limit  the  right  of  a  riparian  proprietor  to  complain  of  an  unauthorized 
private  use  of  his  property  by  another. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Action  by  the  Pittsburgh  &  Southern  Coal  Company  against  the 
Otis  Manufacturing  Company.  There  was  a  judgment  for  defend- 
ant, dismissing  the  petition,  and  plaintiflF  brings  error.    Reversed. 

R.  C.  Milling,  of  New  Orleans,  La.  (Foster,  Milling,  Saal  &  Mill- 
ing, of  New  Orleans,  La.,  on  the  brief),  for  plaintiff  in  error. 

H.  C.  Cage,  of  New  Orleans,  La.  (Cage,  Baldwin  &  Crabites,  of  New 
Orleans,  La.,  on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

WALKER,  Circuit  Judge.  This  writ  of  error  presents  for  review 
a  judgment  sustaining  an  exception  of  no  cause  of  action  to  the  peti- 
tion of  the  plaintiflF  in  error  (which  will  be  called  the  plaintiflf)  and 
dismissing  the  same.  The  petition  as  amended  showed  the  following 
state  of  facts: 

The  plaintiflF  now  is,  and  for  many  years  has  been,  the  owner  of  de- 
scribed land  in  the  city  of  New  Orleans  which  fronts  on  the  Missis- 
sippi river,  together  with  the  batture  and  batture  rights  appertaining 
thereto,  a  portion  of  which  land  it  leased  for  several  years  to  the  de- 
fendant in  error  (which  will  be  called  the  defendant),  which  occupied 

^=9For  oUier  caies  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezee 
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It  under  such  lease  until  1915,  when  the  lease  was  annulled.  After 
defendant's  rights  as  lessee  ceased,  it  continued,  without  plaintiffs 
consent,  to  occupy  and  use  the  part  of  the  formerly  leased  land  which 
is  between  the  levee  and  the  river,  drove  piling  thereon,  built  a 
wharf  and  a  pen  for  its  logs,  and  used  the  property  for  its  own  private 
purposes.  The  relief  sought  included  a  judgment  ejecting  the  de- 
fendant and  enjoining  and  prohibiting  it  from  further  trespassing  up- 
on or  attempting  to  use  or  convert  to  its  own  private  use  the  part  of 
the  plaintiff's  land  between  the  levee  and  the  water's  edge,  and  an 
award  of  bompensation  for  the  occupation  and  use  by  the  defendant 
since  the  lease  expired. 

The  ground  upon  which  the  trial  court's  action  was  based  is  dis- 
closed by  the  following  statement  found  in  the  opinion  rendered  by 
the  presiding  judge: 

"It  is  evident  that  the  piling  complained  of  is  driven  in  the  Mississippi 
river,  and  that,  if  the  defendant  is  occupying  any  portion  of  the  batture  be- 
longing to  the  plaintiff,  it  is  entirely  outside  the  levee.  As  this  portion  of 
the  property  is  within  the  Jurisdiction  of  the  board  of  commissioners  of  tlie 
port  of  New  Orleans,  and  not  under  the  control  of  the  plaintiff,  the  exception 
will  be  maintained  and  the  suit  dismissed." 

[1,  2]  What  is  shown  and  complained  of  is  the  imauthorized  oc- 
cupation and  use  by  the  defendant  for  its  own  private  purposes  of 
property  belonging  to  the  plaintiff.  That  the  plaintiffs  rights  in  the 
land  in  question  are  subject  to  public  uses  is  not  questioned.  The  use 
complained  of  is  a  private  one,  not  a  public  one.  That  the  land 
between  a  levee  and  the  river  is  the  property  of  the  riparian  propri- 
etor, subject  to  public  use,  is  a  proposition  well  settled  in  the  law  of 
Louisiana.  Matiiis  v.  Board  of  Assessors,  46  La.  Ann.  1570,  16 
South.  454;  Civil  Code  of  Louisiana,  arts.  455,  457.  That  another's 
unauthorized  use  of  that  space  for  a  private  purpose  gives  rise  to  a 
right  of  action  in  favor  of  the  riparian  proprietor  has  been  author- 
itatively decided.  Carrollton  R.  Co.  v.  Winthrop,  5  La.  Ann.  36. 
That  the  right  which  the  public  has  to  use  the  banks  of  navigable 
rivers  does  not  enable  one  other  than  the  riparian  proprietor  to  ap- 
propriate a  part  of  such  bank  to  his  private  use  is  a  proposition  not 
fairly  open  to  question.  Lyons  v.  Hinckley,  12  La.  Ann.  655;  Du- 
verge  v.  Salter,  6  La.  Ann.  450;  Cochran  v.  Dry-Dock  Co.,  30  La. 
Ann.  1365. 

Nothing  said  or  decided  in  the  case  of  Warriner  v.  Board  of  Com- 
missioners, 132  La.  1098,  62  South.  157,  is  in  conflict  with  either  of 
the  above-stated  propositions.  That  suit  was  an  attempt  to  prevent 
the  continuance  of  the  public  use  to  which  a  batture  or  accretion  to 
the  bank  of  a  navigable  river  was  put  by  the  public  agency  intrusted 
with  the  exercise  and  regulation  of  such  use.  In  the  instant  case  the 
use  complained  of  is  a  ptirely  private  one,  and  no  claim  is  made  the 
recognition  and  enforcement  of  which  could  impair  or  interfere  with 
the  public  use  to  which  the  property  in  question  is  subject  The  al- 
leged use  by  the  defendant  is  inconsistent  with  the  enjoyment  by  the 
public  of  the  use  of  the  bank  to  which  it  is  entitled.  The  plaintiff  as 
the  riparian  proprietor  has  such  an  interest,  separate  and  distinct 
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from  that  of  the  public  at  large,  as  entitles  it  to  complain  of  the  ap- 
propriation of  the  land  in  question  to  a  private  use  to  which  it  is  not 
.  subject  to  be  put  without  its  consent.  The  petition  does  not  assert 
the  claim  that  the  plaintiff  itself,  without  the  permission  of  the  official 
body  intrusted  with  the  regulation  of  the  public  use  of  the  land  in 
question,  could  use  it  as  the  defendant  does  without  any  rightful  au- 
thority whatever. 

[3]  We  have  been  referred  to  article  290  of  the  Constitution  of 
Louisiana  as  having  some  bearing  on  the  question  presented  for  de- 
cision.   That  article  reads  as  follows : 

"Riparian  owners  of  property  on  navigable  rivers,  lakes,  and  streams,  with- 
in any  city  or  town  in  this  state  having  a  population  in  excess  of  five  thousand 
shall  liave  the  right  to  erect  and  maintain  on  the  batture  or  banks  owned 
by  them,  such  wharves,  buildings  and  improvements  as  may  be  required  for 
the  purposes  of  commerce  and  navigation,  subject  to  the  following  conditions, 
and  not  otherwise,  to  wit:  Such  owners  shall  first  obtain  the  consent  of  the 
council,  or  other  governing  authority,  and  of  the  board  of  levee  commission- 
ers, within  whose  municipal  or  levee  district  Jurisdiction  such  wharves,  build- 
ings, and  improvements  are  to  be  erected,  and  such  consent  liaving  been  ob- 
tained, shall  erect  the  same  in  conformity  to  plans  and  specifications  which 
sliaU  liave  been  first  submitted  to,  and  approved  by,  the  engineer  of  such 
council,  or  other  governing  authority;  and  when  so  erected,  such  wharves, 
buildings,  and  improvements  shall  be,  and  remain,  subject  to  the  adminis- 
tration and  control  of  such  council,  or  other  governing  authority,  with  re- 
spect to  their  maintenance  and  to  the  fees  and  charges  to  be  exacted  for 
their  use  by  the  public,  whenever  any  fee  or  charge  is  authorized  to  be  and 
is  made;  and  shall  be  and  remain  subject  to  the  control  of  such  board  of 
levee  commissioners,  in  so  far  as  may  be  necessary  for  the  maintenance  and 
administration  of  the  levees  in  its  Jurisdiction.  The  council,  or  other  gov- 
erning authority,  shall  have  the  right  to  expropriate  such  wharves,  buildings, 
and  improvements,  whenever  necessary  for  public  purposes,  upon  reimbursing 
the  owner  the  cost  of  construction,  less  such  depreciation  as  may  have  re- 
sulted from  time  and  decay;  such  reimbursement,  however,  in  no  case  to 
exceed  the  actual  market  value  of  the  property:  Provided,  that  nothing  in 
this  article  shall  be  construed  as  afTecting  the  rights  of  the  state,  or  of  any 
political  subdivision  thereof,  or  of  the  several  boards  of  levee  commissioners 
to  appropriate  without  compensation  such  wharves,  buildings,  and  improve- 
ments, when  necessary  for  levee  purposes." 

That  provision  enables  riparian  owners  of  a  described  class,  sub- 
ject to  stated  conditions  and  qualifications,  to  become  the  agency  for 
making  a  public  use  of  the  batture  or  banks  owned  by  them.  Noth- 
ing in  it  indicates  a  purpose  to  limit  or  qualify  the  right  of  a  riparian 
proprietor  to  complain  of  an  unauthorized  private  use  of  his  prop- 
erty by  another.  The  conclusion  is  that  the  court  was  in  error  in  sus- 
taining the  exception  and  dismissing  the  petition. 

The  judgment  to  that  effect  is  reversed; 
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CAMPBELL  V.  KRAUSS. 

(drcoit  Court  of  Appeals,  Th5rd  Circuit    May  10,  1918.) 

No.  2352. 

1.  Appeai.  and  Ebbob  ^s»231(9)— Pbesentation  of  Gbounds  or  Ebbob — Spb- 

ciFio  Objections — Necessitt. 

In  a  suit  to  set  aside  a  preference,  based  on  Bankruptcy  Aict  July  1« 
1898,  c.  541,  §  60b,  30  Stat  562,  as  amended  by  Act  June  25,  1910,  c.  412, 
§  11,  36  Stat.  842  (Comp.  St  1916,  |  9644),  providing  for  the  vacation  of 
preferential  transfers,  etc.,  made  in  four  months  of  bankruptcy,  pro- 
viding the  person  receiving  same,  etc.,  shall  then  have  reasonable  cause  to 
believe  that  the  transfer  would  effect  a  preference,  the  failure  of  the 
trial  court  to  use  the  word  "reasonable"  in  connection  with  the  statutory 
definition,  while  erroneous,  furnishes  no  ground  for  complaint  on  appeal, 
where  the  objection  to  the  court's  charge  was  general,  and  did  not  point 
out  the  omission,  which  would  otherwise  have  been  corrected,  as  rule  10 
(224  Fed.  vU,  137  C.  C.  A.  vii)  requires  objectl<Mis  to  the  charge  to  be 
specific  and  not  generaL 

2.  TBIAL  ^=5>217 — INSTBUOTIONS — ^Pbopbiett. 

Where  the  court  in  connection  with  a  charge  cautioning  the  Jury  to 
stick  to  the  real  issue  in  the  case,  used  the  phrase  "to  draw  a  red 
herring  across  the  trail,"  but  there  was  nothing  to  show  that  the  phrase 
was  directed  against  defendant  any  more  than  against  plaintilf,  defend- 
ant cannot  complain  of  the  use  of  the  phrase. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  by  Sidney  L.  Krauss,  as  trustee  in  bankruptcy,  against  Wil- 
liam J.  Campbell.  There  was  a  judgment  for  the  trustee,  and  defend- 
ant brings  error.    Affirmed. 

William  B.  Linn,  J.  F.  Shrader,  and  H.  B.  Gill,  all  of  Philadelphia, 
Pa.,  for  plaintiff  in  error. 
James  S.  Rogers,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Krauss,  trustee 
in  bankruptcy  of  Mrs.  Minnie  Glatterer,  recovered  a  verdict  against 
William  J.  (Campbell,  for  the  amount  of  an  alleged  preferential  pay- 
ment made  by  the  bankrupt  to  the  latter  within  fiie  four  mcmths  prt- 
ceding  bankruptcy.  On  entry  of  judgment  on  such  verdict  Campbell 
sued  out  this  writ. 

[t]  The  suit  was  based  on  clause  "b,"  section  60,  of  the  Bankruptcy 
Act,  which  as  amended  June  25,  1910,  provides : 

"6.  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered 
against  him  in  favor  of  any  person  or  have  made  a  transfer  of  any  of  his 
property,  and  if,  at  the  time  of  the  transfer,  or  of  the  «itry  of  the  judgment, 
or  of  the  recording  or  registering  of  the  transfer  if  by  law  recording  or  regis- 
tering thereof  is  required,  and  being  within  four  months  before  the  filing  of 
the  petition  in  bankruptcy  or  after  the  filing  thereof  and  before  the  adjudica- 
tion, the  bankrupt  be  insolvent  and  the  judgment  or  transfer  then  operate 
as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his 
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agent  acting  therein,  shal]  then  have  reasonable  cause  to  believe  that  the  en- 
forcement of  such  judgment  or  transfer  would  effect  a  preference,  It  shall 
be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its  value  from 
such  ];)erson.  And,  for  the  purpose  of  such  recovery,  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  state  court  which  would  have  had  Jurisdic- 
tion if  bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdiction." 

Under  four  of  the  five  assignments  of  error  it  is  now  contended  the 
cause  should  be  reversed  because  the  court  in  its  charge  omitted  to 
use  the  word  "reasonable"  in  connection  with  cause,  in  other  words, 
to  use  the  words  of  the  statute  quoted,  viz.  "shall  have  had  reasonable 
cause  to  believe."  Of  the  propriety  of  employing  on  its  own  motion 
the  statutory  language  of  "reasonable  cause,"  the  court  itself  was  well 
aware;  its  opinion  on  the  motion  for  a  new  trial  showing  that  the 
omission  was  an  inadvertence  and  disclosing  the  court's  surprise  upon 
discovering  it.  Of  the  obligation  of  the  court  to  quote  the  statutory 
language,  if  requested  by  counsel,  there  can  be  no  question.  But 
assuming,  as  we  do,  the  court's  duty  to  follow  the  words  of  the  statute, 
and  the  litigant's  right  to  compel  it  to  do  so  by  timely  and  proper  re- 
quest, are  we  now,  in  view  of  the  atmosphere  of  the  trial,  ccwnpelled 
to  reverse  this  case,  which  has  already  been  tried  once  before,  and 
send  it  back  for  a  new  trial  by  reason  of  the  court's  omission  to  use 
the  word  "reasonable"  in  connection  with  cause?  After  an  examina- 
tion of  the  record  we  hold  we  are  not.  That  record  shows  all  the 
proofs  the  defendant  produced  were  received ;  those  proofs  were  fully 
discussed,  and  the  cause  was  submitted  to  the  jury  so  fully  and  fairly 
in  the  charge  that,  with  the  exception  of  the  omission  of  the  word 
"reasonable"  and  the  use  by  the  court  of  an  illustration,  no  complaint 
was  made  to  such  charge.  At  the  conclusion  of  the  charge  the  coun- 
sel for  defendant  took  an  exception,  as  follows : 

'*I  except,  if  the  court  please,  to  the  definition  of  the  cause  as  your  honor 
described  it  in  the  charge." 

What  was  meant  by  this  exception  ?  What  was  said,  or  omitted  to 
be  said,  by  the  judge?  What  had  counsel  in  view?  If  it  was  the 
omission  of  the  word  "reasonable,"  which  is  now  complained  of,  why 
was  the  omission  not  then  and  there  called  to  the  attention  of  the 
court?  If  it  had  been,  the  omission  would  undoubtedly  have  been 
rectified.  And  the  fact  that  the  attention  of  the  court  was  not  then 
and  there  called  to  the  omission  shows  that,  if  noticed,  the  omission 
was  not  regarded  as  material  and  important,  or,  if  not  noticed,  the 
omission  was  of  such  inconsequential  moment  as  not  to  then  challenge 
attention.  That  in  point  of  fact  the  exception  was  of  a  general,  ab- 
stract nature,  and  not  a  specific  objection  to  the  omission  of  the  stat- 
utory word  "reasonable,"  "reasonable  cause"  is  indicated  by  the  fact 
that  when  the  assignment  of  error  was  drawn  counsel  quoted  almost 
six  pages  of  the  court's  charge  as  the  basis  of  its  exception,  viz.  "to 
the  definition  of  cause  as  your  honor  described  it  in  the  charge."  An 
examination  of  these  six  pages  shows  so  wide  a  range  of  discussion 
and  such  various  phases  of  the  testimony  as  to  constitute  a  correspond- 
ingly wide  field  of  possible  objection.  But  that  is  precisely  the  situ- 
ation to  which  our  rule  10  (224  Fed.  vii,  137  C.  C.  A,  vii)  is  addressed. 
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which  requires  that  "exceptions  to  the  charge  *  *  *  shall  be  spe- 
cific and  not  general." 

It  suffices  to  say  that  the  exception  in  this  case  was  not  specific,  it 
did  not  call  the  attention  of  the  judge  to  the  omission  now  complained 
of,  and  to  reverse  this  case  now  would  be  a  reversal  for  that  which 
the  defendant  could  have  had  righted,  had  he  called  attention  to  the 
desired  correction,  but  which  he  evidently  did  not  then  regard  as  of 
sufficient  importance  to  specifically  call  to  the  attention  of  the  court  as 
our  rule  requires.  We  are  not  inclined  to  countenance  a  departure 
from  this  rule  by  either  court  or  counsel.  It  forbids  general  excep- 
tions, and  courts  should  decline  to  allow  exceptions  of  that  nature, 
but  should  insist  that,  if  exceptions  are  allowed,  they  should,  as  the 
rule  provides,  be  specific.  Such  specifications  challenge  the  attention 
of  the  court  and  give  it  an  opportunity  to  at  once  correct  those  omis- 
sions, misstatements,  and  missteps  which  naturally  occur  in  charges. 
Such  particularity  of  exception  also  insures  the  atmosphere  of  the 
trial  in  reference  to  alleged  error  will  be  grasped  by  an  appellate  court, 
for  it  is  quite  clear  that,  if  the  trial  judge  insists  on  a  specific  statement 
of  error,  that  specific  ground  and  that  specific  error  will  alone  be  re- 
viewed by  the  appellate  court.  On  the  other  hand,  a  general  and  non- 
specific exception  makes  it  possible  for  an  appellate  court  to  be  led  to 
inadvertently  reverse  a  case  on  a  question  which  was  not  raised  or 
decided  in  the  court  below. 

[2]  Little  need  be  added  as  to  the  remaining  assignment,  which 
complains  of  the  court's  use  of  the  phrase  "to  draw  a  red  herring 
across  the  trail."  Read  in  its  context,  it  is  not  clear  that  this  was 
addressed  to  the  defendant,  his  witnesses,  or  his  theory  of  the  case. 
It  applied  equally  to  plaintiff  and  defendant,  and  was  used  simply,  as 
the  court  stated,  to  caution  the  jury  to  stick  to  the  real  issue  in  the 
case,  or,  as  the  trial  judge  put  it: 

"Now  I  don't  mean  to  Imply  that  there  has  heen  resort  to  any  effort  of 
that  kind  by  anybody  In  this  case,  bat  I  emphasize  It  to  illustrate  the  im- 
portance of  your  keeping  your  minds  right  down  to  the  one  question  In 
this  case  to  which  I  have  called  your  attention,  because  as  you  decide  that  ao 
should  your  verdict  be." 

Finding  no  error  in  the  record,  the  judgment  below  is  affirmed. 


(249  Fed.  672) 

GARRISON  V.  BlURT. 

In  re  FLAHERTY  et  ux. 

(Circuit  Court  of  Al^>eals,  Eighth  C^lrcuit    February  28,  191&) 

No.  5018. 

1.  Courts  ^=5>359 — Local  Law — Chattel  Mobtoaqbs. 

The  question   of  the   validity   of  a  chattel  mortgage  given  by   the 
bankrupts  is  one  of  local  law. 

2.  Chattel  Mobtgaqes  ^=5>190(2) — Validity. 

Where  the  owner  of  a  stock  of  goods  sold  the  same  to  the  bankrupts, 
taking  a  chattel  mortgage,  which  he  promptly  placed  on  record  and 
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reported  to  the  commercial  agencies,  the  mortgage,  whldi  provided  for 
certain  monthly  payments  to  the  owner,  must  be  deemed  valid  as  against 
subsequent  creditors  of  the  bankrupts;    it  appearing  that  the  owner  at 
all  times  asserted  and  protected  his  rights. 
3.  Bankbuptct  ^=»213 — Chattil   Mobtqaoes — ^Enfobobmsnt. 

Where,  as  part  of  an  exchange  and  sale,  claimant  transferred  a  stock 
of  goods  and  real  property  to  the  bankrupts,  taking  a  chattel  mortgage 
on  the  goods  and  a  mortgage  on  the  real  property,  as  well  as  a  mort- 
gage on  unthreshed  grain,  claimant,  being  under  no  greater  duty  than  the 
trustee,  could  not,  on  bankruptcy  proceedings  against  his  transferees,  be 
required  to  pursue  the  grain,  which  one  of  the  bankrupts  had  threshed, 
absconding  with  the  proceeds,  or,  on  a  bare  assertion  that  it  was  over- 
valued, to  take  the  real  property  and  give  credit  for  the  amount  at 
which  it  was  valued,  before  enforcing  his  chattel  mortgage  on  the  stock 
of  goods. 

Appeal  from  and  Petition  to  Revise  Order  of  the  District  Court  of 
the  United  States  for  the  District  of  Kansas ;  John  C.  Pollock,  Judge. 

In  the  matter  of  the  bankruptcy  of  Frank  A.  and  Ella  Flaherty. 
From  an  order  awarding  Charles  R.  Kurt  a  secured  claim  on  the  pro- 
ceeds of  a  stock  of  merchandise  by  virtue  of  a  chattel  mortgage  giv- 
en him  by  the  bankrupt,  M.  E.  Garrison,  trustee  in  bankruptcy,  ap- 
peals, and  also  petitions  to  revise.  Petition  to  revise  dismissed,  and 
order  affirmed. 

E.  L.  Foulke,  of  Wichita,  Kan.  (Jesse  D.  Wall,  of  Wichita,  Kan., 
on  the  brief),  for  appellant. 

C.  G.  Yankey,  of  Wichita,  Kan.  (R.  L.  Holmes  and  W.  E.  Holmes, 
both  of  Wichita,  Kan.,  and  C.  C.  Calkin,  of  Kingman,  Kan.,  on  the 
brief),  for  appellee. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  is  an  appeal  by  the  trustee  in  bank- 
ruptcy from  an  order  awarding  Charles  R.  Kurt  a  secured  claim  on 
the  proceeds  of  a  stock  of  merchandise,  etc.,  at  Cheney,  Kan.,  by  vir- 
tue of  a  chattel  mortgage  given  him  by  the  bankrupts,  Frank  A.  and 
Ella  Flaherty,  husband  and  wife,  to  secure  their  note  for  $9,855.42. 
The  property  was  sold  by  the  trustee,  and  the  proceeds  substituted. 
The  principal  contention  of  the  trustee  is  that  the  mortgage  was  void. 
It  contained  these  provisions : 

"This  mortgage  to  cover  all  of  the  merchandise  or  fixtures  with  and  a 
part  of  said  stock  now  and  all  merchandise  or  fixtures  acquired  during  the 
life  of  the  mortgage.  Fifty  per  cent  of  the  gross  receipts  from  the  sale  of 
said  stock  is  to  be  applied  we^ly  as  part  payment  of  the  note  secured  by 
this  mortgage."        * 

The  evidence  at  the  hearing  disclosed  the  following:  The  claim- 
ant had  owned  the  stock,  and  the  note  was  for  a  balance  the  bank- 
rupts owed  him  on  a  sale  and  exchange  of  it  and  other  properties. 
The  stock  was  then  free  from  commercial  debts  incurred  by  the  claim- 
ant. The  mortgage  was  given  August  30,  1915,  and  was  promptly 
placed  of  record  and  reported  to  the  commercial  agencies.  The  bank- 
rupts took  possession,  conducted  the  business  in  the  usual  retail  way, 
and  made  purchases  to  keep  the  stock  in  condition.     The  traveling 
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salesmen,  through  whom  the  purchases  were  made,  were  verbally  in- 
formed of  the  mortgage.  Pains  were  taken  to  do  this.  According 
to  an  agreement  that  was  part  of  the  transaction  a  brother  of  the 
claimant  was  employed  by  the  bankrupts  as  a  salesman,  and  also  to 
act  as  claimant's  personal  representative,  to  see  that  half  of  the 
gross  receipts  was  applied  to  the  mortgage  debt.  The  bankrupts  dis- 
charged him  October  2,  1915.  Thereafter  for  a  couple  of  months 
the  claimant  himself  frequently  visited  the  store  to  look  after  his  in- 
terests. In  these  two  periods  payments  aggregating  $1,350  were  made 
on  the  mortgage  debt  from  the  store  receipts.  On  December  3d 
Frank  A.  Flaherty,  one  of  the  bankrupts,  having  recently  absconded 
with  the  proceeds  of  other  property  mortgaged  to  the  claimant,  the 
latter  went  into  the  store  and  remained  there  until  December  29th, 
when  Mrs.  Flaherty  had  the  locks  changed  and  ousted  him.  Shortly 
afterwards  the  proceedings  in  bankruptcy  were  begun.  The  creditors 
of  the  bankrupts,  excepting  one  with  a  sma41  claim,  had  both  actual 
and  constructive  notice  of  the  mortgage  when  they  extended  credit. 
The  claimant's  demand  is  a  just  one,  and  in  the  transaction  and  his 
subsequent  conduct  he  acted  in  the  utmost  good  faith  and  without 
intention  to  hinder,  delay,  or  defraud  any  one. 

Upon  the  foregoing  facts,  the  referee,  after  an  exhaustive  review 
of  the  statutes  and  the  decisions  of  the  Supreme  Court  of  Kansas,  held 
the  mortgage  valid  and  allowed  the  claimant  a  secured  claim  on  the 
proceeds  of  the  mortgaged  property  for  the  balance  due  him.  The 
trial  court  affirmed  the  order  of  the  referee. 

[t,  2]  The  question  of  the  validity  of  the  mortgage  is  one  of  local 
law.  We  think  the  case  is  fairly  within  Frankhouser  v.  Ellett,  22  Kan. 
127,  31  Am.  Rep.  171,  Howard  v.  Rohlfing  &  Co.,  36  Kan.  357,  13  Pac. 
566,  Whitson  v.  Griffis,  39  Kan.  211,  17  Pac.  801,  7  Am.  St.  Rep.  546, 
Sedgwick  City  Bank  v.  Mercantile  Co.,  45  Kan.  346,  25  Pac.  888.  and 
Atchison  Saddlery  Co.  v.  Gray,  63  Kan.  79,  64  Pac.  987,  and  that  the 
trial  court  and  the  referee  were  right.  All  the  features  relied  on  to  in- 
validate the  mortgage — retention  of  possession  by  the  mortgagors  and 
their  authority  to  make  sales  and  to  retain  receipts — ^have  been  held 
insufficient,  when  qualified  by  conditions  like  those  here.  The  case 
at  bar  is  distinguishable  from  Rathbun  v.  Berry,  49  Kan.  735,  31  Pac. 
679,  33  Am.  St.  Rep.  389,  and  Humphrey  v.  Mayfield,  63  Kan.  208, 
65  Pac.  234.  Here  the  authority  to  sell  was  not  without  limitation 
or  provision  with  respect  to  the  proceeds.  The  terms  of  the  mortgage 
and  the  conduct  of  the  parties  show  that  the  sales  were  to  be  in  the 
usual  course  of  the  retail  trade  from  day  to  day,  anS  not  in  bulk  or  at 
some  distant,  indefinite  time,  at  the  will  of  the  bankrupts;  also  that 
the  proportion  of  the  gross  receipts  to  be  paid  the  claimant  and  ap- 
plied on  the  mortgage  debt  was  not  left  to  their  decision,  but  was 
definitely  fixed,  and  further  that  the  proportion  to  be  retained  was  not 
unreasonable  for  the  costs  and  expenses  of  the  business.  Moreover, 
the  times  when  the  receipts  were  to  be  applied  on  the  debt  was  agreed 
to  be  weekly,  and  were  not  calculated,  as  in  Humphrey  v.  Mayfield,  to 
"fence  oflf  *  *  *  creditors  for  a  period  of  four  years."  There 
was  no  fraud  or  illegality  in  the  mortgage,  the  supplemental  agree- 
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ment,  and  the  conduct  of  the  claimant.  The  default  of  the  bankrupts 
was  contrary  to  their  undertakings  to  the  claimant,  who  did  the  best 
he  could  to  protect  his  rights,  and,  as  we  have  seen,  acted  in  good 
faith. 

[3]  The  note  above  referred  to  was  also  secured  by  a  mortgage  up- 
on a  piece  of  real  property  and  by  a  second  mortgage  upon  some  un- 
threshed  grain  in  another  county.  In  the  sale  and  exchange  the  bank- 
rupts had  taken  the  real  property  at  a  valuation  of  $4,000,  which  is 
said  to  be  more  than  it  was  worth.  Flaherty,  one  of  the  bankrupts, 
went  and  threshed  the  grain,  sold  it  without  claimant's  consent,  paid 
the  first  mortgage,  and  absconded  with  the  balance  of  the  proceeds. 
On  this  it  is  urged  that,  before  enforcing  his  mortgage  on  the  stock  of 
goods,  claimant  should  take  the  real  property  and  give  credit  for 
$4,000,  and  should  also  follow  the  grain  and  exhaust  the  equity  in  it. 
No  groimd  was  shown  for  disturbing  the  original  transaction  between 
the  parties,  or  the  basis  of  the  valuations  on  which  it  was  made,  other 
than  the  bare  assertion  of  a  less  actual  value  of  the  particular  item; 
nor  did  it  appear  that  the  claimant  interfered  with  the  right  of  the 
trustee  in  the  grain  or  was  under  a  greater  duty  to  seek  it.  Mani- 
festly these  contentions  are  without  merit. 

There  is  also  a  petition  to  revise.    It  will  be  dismissed. 

The  order  is  affirmed. 


(249  Fed.  07S) 

BAYDUBB  V.  MNDLBT  et  aL 

TIPTON  V.  SAME. 

(drcnit  Conrt  of  Appeals,  Sixth  Circuit    April  2,  1918.) 

Nos.  3067,  3069. 

1.  Minks  and  Minsbals  ^=>58 — Oil  and  Gas  Lease— Validitt. 

An  oil  and  gas  lease,  granted  in  consideration  of  $1  actually  paid,  un- 
der which  the  lessee  covenanted  to  complete  a  well  within  one  year  or  to 
pay  10  cents  per  acre  yearly  in  advance  for  each  additional  year  that 
such  completion  was  delayed,  and  further  covenanted  to  pay  the  lessor 
one-el^th  of  all  oil  produced,  is  not  invalid,  during  the  first  year  or 
within  a  reasonable  time  during  which  an  implied  covenant  to  com- 
mence operations  under  penalty  of  forfeiture  may  be  enforced,  either  by 
reason  of  the  amallness  of  the  consideration  or  the  reservation  of  a 
right  to  the  lessee  to  surrender  the  lease  for  cancellation  on  payment 
of  $1. 

2.  Deeds  ^=»49 — Execution — ^Vaudity. 

A  deed  calling  for  execution  by  three  persons  as  grantors,  and  de- 
posited, together  with  the  purchase  price,  with  a  third  party,  after  its 
execution  by  two  of  them,  to  await  the  other  signature,  is  incomplete  as 
to  all,  and  a  later  deed  to  another  person,  executed  and  delivered  by  the 
three  grantors,  will  have  priority. 

3.  Deeds  <©=»49— Execution — Validity— Waiver   of   Ck)NDiTioN. 

Where  the  condition  that  a  deed  should  be  executed  by  three  persons  as 
grantors  was  Imposed,  not  merely  by  the  grantee,  but  by  the  two  grantors 
who  executed  the  Instrument,  the  grantee  cannot  complete  his  title  by 
waiving  execution  by  the  third  grantor  or  taking  possession  of  the  land, 
though  such  third  grantor  had  no  legal  interest  in  the  property. 
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Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of    Kentucky ;  Andrew  M.  J.  Cochran,  Judge. 

Suit  by  John  W.  Lindley  and  others  against  W.  S.  Raydure,  in 
which  Thomas  Tipton  intervened.  There  was  a  decree  for  complain- 
ants (239  Fted.  928),  and  defendant  and  Thomas  Tipton  severally  se- 
ptal.   Affirmed. 

F.  A.  Baldwin,  of  Bowling  Green,  Ohio,  Hugh  Riddell,  of  Irvine, 
Ky.,  and  Ed.  C.  O'Rear,  of  Frankfort,  Ky.,  for  appellants. 

A.  R.  Bumiam,  Jr.,  of  Richmond,  Kv.,  O.  B.  Harris,  of  Sullivan, 
Ind.,  and  R.  W.  Smith,  of  Irvine,  Ky.,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge.  The  facts  in  this  case  are  fully  set  forth  in 
the  opinion  of  Judge  Cochran  (D.  C.)  239  Fed.  928.  We  add  thereto 
but  one  additional  fact;  that,  while  the  certificates  of  the  record  of 
the  Raydure  leases  postdated  those  of  appellees,  Raydure's  leases  were 
the  first  to  be  lodged  for  record.  The  evidence  establishes,  however, 
that  Raydure  had  actual  knowledge  of  the  Huntsman  leases  when 
the  leases  to  him  were  executed. 

[t]  1.  We  concur  in  Judge  Cochran's  conclusion  on  the  principal 
legal  question  before  us,  that  in  Kentuclnr  an  oil  and  gas  lease,  granted 
in  consideration  of  $1  aictually  paid,  under  which  the  lessee  covenants 
to  complete  a  well  within  one  year  or  to  pay  10  cents  per  acre  yearly 
in  advance  for  each  additional  year  that  such  completion  is  delayed, 
and  further  covenants  to  pay  to  the  lessor  one-eighth  of  all  oil  pro- 
duced, is  not  invalid  during  tne  first  year  or  within  the  reasonable  time 
during  which  an  implied  covenant  to  commence  operations  under  pen- 
alty of  forfeiture  may  be  enforced,  either  by  reason  of  the  smallness 
of  the  consideration  or  the  reservation  of  the  right  of  the  lessee  on 
payment  of  $1  to  surrender  the  lease  for  cancellation. 

His  able  and  exhaustive  exposition  of  the  reasons  therefor,  and  his 
critical  analysis  of  the  cases  in  Kentucky  and  elsewhere  bearing  there- 
on, render  any  further  discussion  superfluous.  We  add  only  that  the 
very  recent  opinion  in  Dinsmoor  v.  Combs,  177  Ky.  740,  198  S.  W. 
58,  does  not  touch  the  questions  before  us. 

2.  Judge  Cochran's  opinion  on  questions  of  facts  was  oral ;  it  suf- 
fices to  say  that  we  concur  in  his  conclusions,  based  on  an  examination 
of  the  witnesses  in  open  court,  that  the  provision  in  appellees'  lease 
from  Tipton  for  a  royalty  of  8  per  cent,  as  printed  in  the  form  lease, 
instead  of  one-eighth  of  the  oil  produced,  as  verbally  agreed  upon, 
was  due,  not  to  any  fraud,  but  to  a  mutual  mistake  of  fact  based  upon 
Huntsman's  honest  belief  that  the  provisions  were  equivalent,  and 
that  reformation  of  the  instnunent,  as  decreed,  is  the  proper  relief. 

[2,  3]  3.  We  concur,  too,  in  Judge  Cochran's  conclusion  that  title  to 
the  surface  of  the  Pitts  property  is  in  appellees.  A  deed  calling  for 
execution  by  three  persons  as  grantors  and  deposited  together  wiui  the 
purchase  price,  with  a  third  party  after  its  execution  by  two  of  them, 
to  await  the  other  signature,  is  incomplete  as  to  all  of  them;  a  later 
deed  to  another  person,  executed  and  delivered  by  the  three  grantors, 
will  have  priority.     The  evidence  justifies  the  conclusion  Siat  this 
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condition  was  imposed,  not  merely  by  the  grantee,  but  by  the  two  gran- 
tors who  executed  the  instrument ;  that  Uiey  did  not  intend  the  deed 
to  be  complete  until  the  third  grantor,  by  executing  it,  indicated  his 
assent  to  the  transaction.  Under  these  circumstances,  the  grantee 
could  not  complete  his  title  by  waiving  execution  by  the  third  grantor 
or  taking  possession  of  the  land,  even  though  this  third  grantor  had  no 
legal  interest  in  the  property. 
Decree  affirmed. 


C249  Fed.  677) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  et  aL  v.  SPILLBR. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  11,  1918.) 

No.  4819,  with  Nos.  4820-4827. 

Oabbiebs  ^s»202 — Unseasonable  Rate»— Damages. 

Where  a  shii^per  has  paid  a  rate  afterwards  declared  by  the  Interstate 
Commerce  Commission  to  be  excessive,  he  may  recover  as  damages  the 
difference  between  the  excessive  rate  and  the  rate  declared  to  be  Just  and 
reasonable  by  the  Commission,  without  proof  of  actual  Injury. 

On  motion  for  rehearing.     Former  opinion  modified,  but  motion 
for  rehearing  denied. 
For  former  opinion,  see  246  Fed.  1,  158  C.  C.  A.  227. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

GARLAND,  Gircuit  Judge.  Since  the  opinion  of  this  court  in  the 
above  case  was  filed,  the  Supreme  Gourt  has  decided  in  Southern  Pa- 
cific Gompany  et  al.  v.  Darnell-Taenzer  Lumber  Gompany  et  al.,  245 
U.  S.  531,  38  Sup.  Gt.  186,  62  L.  Ed.  451  (January  21,  1918),  that, 
where  a  shippei  has  paid  a  rate  afterwards  declared  to  be  excessive 
by  the  Interstate  Gommerce  Gommission,  he  may  recover  as  dam- 
ages the  diflference  between  the  excessive  rate  and  the  rate  declared 
to  be  just  and  reasonable  by  the  Gommission,  without  proof  of  actual 
injury.  It  results  that  anything  said  in  the  opinion  of  this  court  con- 
trary to  the  above  decision  is  overruled.  Our  judgment,  however, 
was  not  based  alone  upon  our  opinion  as  to  what  was  the  lawful  meas- 
ure of  damages,  but  on  other  grounds  mentioned  in  the  opinion  to 
which  we  still  adhere. 

The  motion  for  a  rehearing  is  therefore  denied. 

«=9For  other  easM  Me  tame  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeets  A  Indexee 
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UNITED  STATES  v.  NASHVILLE,  O.  &  ST.  L.  RT. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Glrcoit    AprU  2,  19ia) 

No.  3086. 

1.  Internal  Rbtenub  ^=»2o — Corporations— Taxes — "FALaB." 

Under  Act  Aug.  5,  1909,  c.  6,  S  38,  36  Stat  112,  Imposing  an  excise  tax 
of  1  per  cent,  on  the  net  Income  of  corporations,  and  providing  for  a  new 
assessment  In  case  of  false  and  fraudulent  reports,  and  for  recovery  of 
additional  taxes,  the  word  '*false"  means  untrue  or  Incorrect,  and  does 
not  necessarily  mean  **lntentlonally"  or  "fraudulently  false." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  False.] 

2.  Internal  Revenue  ^=5>28 — Paticent— Action. 

It  Is  the  general  rule,  applicable,  not  only  to  customs  duties,  but  to 
Internal  revenue  taxes,  that  a  common-law  action  of  debt  lies  In  favor 
of  the  government  whenever,  by  accident,  mistake,  or  fraud,  the  govern- 
ment has  not  received  full  payment  of  duties  and  excise  taxes. 

3.  Internal  Revenue  ^s»28 — Remedies — Statutory  Remedies. 

In  an  action  to  recover  Internal  revenue  taxes,  such  as  an  excise  tax 
on  corporations,  the  rule  which  denies  the  use  of  any  but  the  statutory 
remedy  has  no  application  to  the  general  government,  unless  clearly  and 
specifically  so  declared. 

4.  Internal  Rjcvenue  ^=»28 — Excise  Taxation— Actions 

Excise  taxes,  under  Act  Aug.  5,  1909,  differ  from  state  ad  valoran 
taxes,  In  that  In  the  former  the  law  Itself  Imposes  the  specific  tax,  while 
in  the  latter  there  is  no  tax  Imposed  until  the  officers  act,  and  no  suit 
for  any  tax  will  lie  until  after  such  action. 

5.  Internal  Revenue  ^=»28 — Corporate  Excise  Taxes— Action. 

Act  Axig.  5,  1909,  I  38,  imposing  on  corporations  an  excise  tax  of  1 
per  cent,  of  their  net  income,  to  be  determined  by  deductiiig  from  the 
gross  income  operating  expenses  and  losses,  including  a  reasonable  al- 
lowance for  depreciation  of  property,  and  requiring  the  corporation  to 
make  an  annual  sworn  return,  by  subdivision  5  authorizes  the  Commis- 
sioner of  Internal  Revenue  to  amend  a  return,  or  make  a  return  where 
none  has  been  made,  while  subdivision  8  expressly  extends  and  makes 
applicable  to  the  tax  all  laws  relating  to  the  collection,  remission,  and 
refund  of  internal  revenue  taxes  so  far  as  applicable.  Rev.  St  f  3213 
(Comp.  St.  1916,  I  5937),  declares  that  taxes  may  be  sued  for  and  re- 
coveied  in  the  name  of  the  United  States  in  any  proper  form  of  action. 
Held  that,  regardless  of  whether  the  failure  to  make  a  reassessment 
would  preclude  imposition  of  penalties,  yet,  as  the  act  itself  imposes  the 
tax,  an  action  may  be  maintained  against  a  corporation  for  the  1  per 
cent  excise  tax,  based  on  items  of  Income  omitted,  after  the  expiration 
of  the  period  in  which  the  Commissioner  was  authorized  to  amend  the 
return. 

6.  Internal  Revenue  ^s»28 — Corporate  Excise  Taxes — Action — ^Declara- 

tion. 

A  declaration  in  an  action  by  the  United  States  against  a  railroad  cor- 
poration, which  after  alleging  the  filing  of  returns  of  net  income  by 
the  corporation,  averred  that  the  returns  were  incorrect,  because  includ- 
ing deductions  from  gross  income  of  alleged  charges  to  expenses  whidi 
were  not  necessary  expenses,  as  well  as  charges  to  depreciation  whicb 
were  not  reasonable  allowances,  and  which  were  not  charged  against 
the  capital  valuation  of  the  roadway  on  the  railroad  corporation's  books, 
is  a  sufficient  averment  that  the  deductions  were  not  authorized  within 
Act  Aug.  5,  1909,  §  38,  it  being  si>eclfically  alleged  that  the  first  deduc- 
tions were  not  necessary  expenses,  and  that  the  latter  were  not  reason- 

^=»For  otber  caaes  see  same  topic  &  K£Y-NUMBBR  in  all  Key-Numberad  DlgeaU  A  Indexes 
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able  allowances  for  depreciation;  and  hence  the  declaration  la  not  sub- 
ject to  attack  on  the  ground  that  the  act  did  not  require  items  claimed 
property  depreciation  to  be  charged  against  the  capital  valuation  on 
the  corporate  books. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee ;  Edward  T.  Sanf ord,  Judge. 

Action  by  the  United  States  against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway.  A  demurrer  to  the  declaration  was  sustained,  and  the 
actions  dismissed,  and  plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions. 

Lee  Douglas,  U.  S.  Atty.,  and  Marvin  Campen,  Asst  U.  S.  Atty., 
both  of  Nashville,  Tenn.,  for  the  United  States. 

Claude  Waller  and  Fitzgerald  Hall,  both  of  Nashville,  Tenn.,  for 
defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

KNAPPEN,  Circuit  Judge.  In  June,  1916,  the  United  States,  un- 
der the  direction  of  its  Commissioner  of  Internal  Revenue,  brought 
suit  to  recover  from  defendant  an  excise  tax  of  1  per  cent.,  claimed  to 
be  due  from  it  for  each  of  the  years  1909  and  1910,  respectively,  under 
section  38  of  the  Revenue  Act  of  August  5,  1909  (36  Stat.  11,  112,  c. 
6).  The  declaration  alleged  the  filing  by  defendant  with  the  Commis- 
sioner of  Internal  Revenue  on  February  25,  1910,  and  February  21, 
1911,  of  returns  of  its  net  income  for  the  years  1909  and  1910,  respec- 
tively ;  that  both  returns  were  incorrect  as  to  the  amount  of  defend- 
ant's income;  that  the  return  for  1909  was  incorrect,  in  that  it  in- 
cluded, as  an  item  of  deduction  from  gross  income,  an  alleged  charge 
of  $26,000  to  expenses  which  was  not  a  necessary  expense  actually 
paid  out  of  income  in  the  maintenance  and  operation  of  its  business 
and  properties ;  that  the  returns  for  both  years  were  incorrect,  in  that 
they  included  charges  to  depreciation  of  roadway,  amounting  to  $249,- 
024.54  for  the  year  1909  and  $239,229.70  for  the  year  1910,  which 
were  not  charged  against  the  capital  valuation  of  the  roadway  on  its 
books,  and  were  not  a  reasonable  allowance  for  depreciation  of  the 
roadway  within  the  meaning  of  the  act ;  that  the  three  items  named 
were  disallowed  by  the  Commissioner  of  Internal  Revenue  and  held 
by  him  to  be  incorrectly  charged,  and  that  they  were  in  fact  not  cor- 
rect and  proper  deductions  from  gross  income,  and  that  the  total 
amounts  so  deducted,  which  should  have  been  included  as  net  income 
in  said  returns,  were  for  the  year  1909  $275,024.54  and  for  1910  $239,- 
229.70 ;  that  the  defendant  was  thus  indebted  to  the  United  States, 
and  subject  to  pay  an  excise  tax  of  1  per  cent,  upon  the  amounts  stat- 
ed ;  that  it  had  failed  and  refused  to  make  payment,  and  that  the  al- 
leged taxes  were  thus  due  from  defendant  and  payable  by  it  to  the 
United  States. 

The  Revenue  Act  in  question  (section  38)  makes  every  corporation 
to  which  it  applies  "subject  to  pay  annually"  a  special  excise  tax  of  1 
per  cent,  on  its  net  income,  to  be  determined  by  deducting  from  gross 
income,  among  other  things,  operating  expenses,  losses  sustained,  "in- 
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eluding  a  reasonable  allowance  for  depreciation  of  property,"  interest 
on  indebtedness,  and  taxes.  It  requires  from  the  corporation  annual 
sworn  returns  covering  the  items  of  claimed  deduction  named,  as  well 
as  others,  with  provision  for  further  information,  if  no  returns  are 
made,  or  if  those  made  are  incorrect,  with  authority  to  the  Commis- 
sioner (through  his  agent)  to  examine  the  corporation's  books,  and 
with  authority  (subdivision  5)  to  amend  a  return,  or  make  a  return 
where  none  has  been  made,  and  in  the  case  of  false  or  fraudulent  re- 
ports, upon  the  discovery  thereof,  at  any  time  within  three  years  after 
the  tax  is  due,  to  make  a  new  assessment,  accompanied  by  penalties 
for  failure  to  make  prompt  payment,  with  further  provision  for  crimi- 
nal punishment  in  case  of  fraudulent  returns,  and  for  addition  of 
100  per  cent,  of  the  original  tax  in  case  of  return  made  with  false  or 
fraudulent  intent. 

Defendant  demurred  to  the  declaration  upon  several  grounds,  which 
we  thus  summarize:  (1)  As  to  each  of  the  three  items  in  question — 
that  the  declaration  fails  to  show  that  within  three  years  from  March 
1,  1910,  and  March  1,  1911,  respectively,  the  Commissioner  disallowed 
the  deductions  so  shown  in  its  returns  or  held  them  to  be  incorrectly 
charged,  or  that  the  commissioner  within  such  three  years  discovered 
any  false,  fraudulent,  or  erroneous  returns,  or  that  the  Commissioner 
has  made  any  return  upon  information  or  any  assessment  thereon,  or 
any  assessment  against  defendant  of  the  amount  sued  for,  and  that 
without  such  assessment  no  recovery  can  be  had;  (2)  as  to  the  three 
classes  of  items — ^because  no  fact  is  averred  tending  to  show  that  they 
were  not  necessary  expenses  of  operation,  actually  paid  out  in  the 
year  in  question,  or  reasonable  allowances  for  depreciation,  as  the  case 
may  be,  or  that  the  deductions  or  allowances  were  not  reasonable  or 
legally  made ;  (3)  as  to  the  items  of  alleged  depreciation — ^because  the 
Excise  Act  does  not  require  that  the  items  shall  be  charged  against 
the  capital  valuation  on  defendant's  books  in  order  to  justify  its  deduc- 
tion from  gross  income  in  arriving  at  net  income,  but  only  requires  that 
the  amount  so  deducted  shall  be  a  reasonable  allowance. 

The  trial  judge  sustained  the  grounds  of  demurrer  which  we  have 
included  in  Nos.  1  and  2  above,  and  dismissed  the  suit  without  pass- 
ing upon  the  remaining  ground,  resting  his  action*  upon  the  proposi- 
tions that  the  Excise  Act  does  not  fix  a  specific  charge  of  a  sum  cer- 
tain to  be  paid  without  an  assessment,  and  which  can  be  collected  as  a 
debt  owing  to  the  United  States,  nor  does  it  assess  any  definite  tax,  but 
merely  subjects  the  corporation  to  the  payment  of  a  tax  to  be  ascer- 
tained and  assessed  as  specifically  provided  by  the  act;  such  assess- 
ment involving  a  determination  of  the  amounts  to  be  allowed  as  ex- 
penses of  maintenance  and  operation,  as  well  as  reasonable  allowance 
for  depreciation  of  property ;  that  no  assessment  can  be  made  by  the 
Commissioner,  except  upon  a  return  by  the  corporation,  or,  in  its  de- 
fault, by  the  Commissioner ;  that  a  reassessment,  in  case  of  an  untrue 
return,  can  validly  be  made  only  within  three  ye^rs  after  the  return 
is  due  by  law ;  that  such  assessment  is  a  legislative  act,  and  cannot  be 
performed  by  a  court;  and  that,  inasmuch  as  the  declaration  fails 
to  show  the  making  by  the  Commissioner  of  corrected  returns  of  de- 
fendaiit's  net  income  within  three  years  after  due,  or  the  making  of  a 
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new  assessment,  upon  corrected  returns  or  otherwise,  the  United 
States  is  without  remedy. 

[1,  2]  The  declaration  clearly  seeks  recovery  of  taxes  on  the  ground 
that  they  are  owing  the  United  States  by  reason  of  untrue  returns 
by  die  defendant  with  respect  to  expenses  and  depreciation.  The  word 
"false,"  when  used  in  this  connection  in  the  statute,  means  "untrue" 
or  "incorrect,"  and  does  not  necessarily  mean  intentionally  or  fraudu- 
lently false.  Eliot  Nat.  Bank  v.  Gill  (D.  C.)  210  Fed.  933,  939;  Id., 
218  Fed.  600,  602,  134  C.  C.  A.  358  (C.  C.  A.  1) ;  National  Bank  v.  Al- 
len (C.  C.  A.  8)  223  Fed.  472,  478,  139  C.  C.  A.  20.  It  is  the  general 
rule,  applicable,  not  only  to  customs  duties,  but  to  internal  revenue 
taxes,  that  a  common-law  action  of  debt  lies  in  favor  of  the  govern- 
ment whenever,  by  accident,  mistake,  or  fraud,  no  duties  or  short  du- 
ties have  been  paid  (Meredith  v.  United  States,  13  Pet.  486,  493,  10 
L.  Ed.  258;  Dollar  Savings  Bank  v.  United  States,  19  Wall.  227,  22 
L.  Ed.  80;  United  States  v.  Tilden,  9  Ben.  368,  Fed.  Cas.  No.  16,519; 
United  States  v.  Chamberlin,  219  U.  S.  250,  260,  31  Sup.  Ct.  155,  55 
L.  Ed.  204) ;  and  thus  that  the  government  may  recover  a  personal 
judgment  for  a  tax,  either  in  a  simi  certain  or  when  readily  reducible 
to  certainty,  whenever  there  exists  a  duty  to  pay,  provided  always  an- 
other remedy  has  not  been  made  exclusive  (United  States  v.  Chamber- 
'lin,  supra,  219  U.  S.  at  page  262,  31  Sup.  Ct.  155,  55  L.  Ed.  204; 
Stockwell  V.  United  States,  13  Wall.  531,  542,  et  seq.,  20  L.  Ed.  491 ; 
and  see  Alaska  Mining  Co.  v.  Alaska  [C.  C.  A.  9]  236  Fed.  64,  149 
C.  C.  A.  274). 

Assuming,  then,  for  the  moment,  that  the  excise  statute  in  question 
does  not  make  the  remedy  by  reassessment  exclusive,  the  defendant's 
duty  to  pay  lawful  taxes  omitted  because  of  its  default  in  making  an 
untrue  return,  and  the  government's  right  to  personal  action  therefor 
are  obvious. 

[3]  The  question  of  first  importance  thus  is  whether  the  statute 
makes  the  remedy  by  way  of  another  assessment  on  the  part  of  the 
Commissioner,  exclusive  of  all  other  remedies.  We  approach  the  de- 
cision of  this  question,  having  in  mind  that  the  rule  which  denies  the 
use  of  any  but  the  statutory  remedy  has  no  application  to  the  general 
government,  unless  clearly  and  specifically  so  declared.  Dollar  Sav- 
ings Bank  V.  United  States,  19  Wall.  227,  238,  239,  22  L.  Ed.  80; 
United  States  v.  Stevenson,  215  U.  S.  190,  197,  30  Sup.  Ct.  35,  54  L. 
Ed.  153;  United  States  v.  Chamberlin,  supra,  219  U.  S.  at  page  261, 
31  Sup.  Ct.  155,  55  L.  Ed.  204. 

[4,  5]  The  Excise  Act  in  question  does  not  expressly  make  such 
declaration,  and  the  argument  of  necessary  implication  to  that  effect 
must  reckon  not  only  with  the  general  principles  we  have  referred  to, 
but  to  the  provision  (section  38,  subd.  8)  which  expressly  extends  and 
makes  applicable  to  the  tax  in  question  "all  laws  relating  to  the  collec- 
tion, remission  and  refund  of  internal  revenue  taxes  so  far  as  applica- 
ble to  and  not  inconsistent  with  the  provisions  of  this  section" ;  and 
the  Internal  Revenue  Act  then  and  now  in  force  expressly  declares 
that  "taxes  may  be  sued  for  and  recovered  in  the  name  of  the  United 
States,  in  any  proper  form  of  action,  before  any  Circuit  or  District 
Court  of  the  United  States  for  the  district  within  which  liability  to 
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such  tax  is  incurred,  or  where  the  party  from  whom  such  tax  is  due 
resides  at  the  time  of  the  commencement  of  the  said  action."  Rev. 
St.  §  3213,  U.  S.  Comp.  St  1916,  §  5937.  The  provision  of  the  follow- 
ing section,  requiring  the  sanction  of  the  Commissioner  to  suits  for 
taxes,  was  complied  with  in  the  instant  case.  We  thus  come  to  the 
question  whether  the  provision  just  quoted  is  inconsistent  with  the 
assessment  and  administrative  provisions  of  the  act  of  1909. 

Upon  careful  consideration  of  the  provisions  of  the  act  and  the 
pertinent  decisions,  we  are  of  opinion  that  there  is  no  such  inconsist- 
ency. The  reassessment  provisions,  so  far  as  requiring  statement, 
are  these: 

By  the  fourth  subdivision  it  is  provided  that : 

"Whenever  evidence  shaU  be  produced  before  the  Commissioner  of  Internal 
Revenue  which  In  the  opinion  of  the  Ck>mml8sloner  justifies  the  belief  that 
the  return  made  by  any  corporation  ♦  ♦  ♦  la  Incorrect,  ♦  ♦  ♦  ttt^ 
Commissioner  of  Internal  Revenue  may  require  from  the  corporation  ♦  ♦  • 
such  further  Information  ♦  ♦  ♦  as  he  may  deem  expedient,  ♦  •  • 
and  for  the  purpose  of  ascertaining  the  correctness  of  such  return  •  •  • 
Is  hereby  authorized  ♦  ♦  ♦  to  examine  any  books  and  papers  bearing  upon 
the  matters  required  to  be  Included  In  the  return  of  such  corporation,  •  •  • 
and  upon  the  Information  so  acquired  the  Commissioner  of  Internal  Revenue 
may  amend  any  return  or  malce  a  return  where  none  has  been  made." 

By  the  fifth  subdivision,  to  which  we  have  already  referred,  the  re- 
assessment made  by  the  Commissioner  is  required  to  be  paid  by  the 
corporation  immediately  upon  notification  of  its  amount.  There  seems 
no  room  for  doubt  that,  had  actual  reassessment  been  made  by  the 
Commissioner,  to  correct  an  untrue  return  discovered  within  the  three- 
year  period,  personal  action  at  law  would  lie  in  favor  of  the  United 
States.  The  actual  making  of  reassessment  within  three  years  has 
been  held  not  necessary.  National  Bank  v.  Gill  (D.  C.)  supra,  210 
Fed.  at  page  940;  Id.,  218  Fed.  at  page  602,  134  C.  C.  A.  358. 

But,  assuming  that  administrative  reassessment,  including  its  inci- 
dents of  possibly  added  penalties  in  substantial  amounts  and  its  sum- 
mary method  of  enforcement  (against  which  a  corporation  has  no  ef- 
fective remedy  save  by  suit  to  recover  back),  cannot  be  made  after  the 
three-year  period,  it  by  no  means  follows  that  the  act  intended  to 
take  from  the  government  power  to  enforce  the  payment  of  a  tax  to 
which  a  corporation  is  subject,  through  judicial  process  and  without 
addition  of  penalty,  whereby  the  corporation  is  given  full  opportunity 
to  be  heard  in  its  defense  in  advance  of  enforcement — merely  because 
the  untrue  return  was  not  discovered  and  corrected  within  the  three- 
year  period — especially  in  view  of  the  express  provision  of  subdivision 
8  above  quoted,  the  general  policy  of  the  law  to  promote,  rather  than 
to  obstruct,  the  collection  of  public  revenue,  and  the  commonplace 
proposition  that,  in  the  absence  of  statute  otherwise,  time  does  not 
run  against  the  government. 

We  think  the  adjudicated  cases  opposed  to  such  construction.  In 
Dollar  Savings  Bank  v.  United  States,  supra,  the  right  of  the  govern- 
ment to  maintain  an  action  of  debt  for  the  recovery  of  certain  taxes 
for  several  previous  years  which  had  not  been  returned  or  assessed 
as  required  by  law,  by  reason  of  the  Commissioner's  construction  of 
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the  Revenue  Act,  as  not  making  such  taxes  payable,  was  sustained  as 
against  a  dissent  by  two  members  of  the  court  on  the  ground  that 
action  would  not  lie  for  the  tax  unless  first  entered  on  the  assessment 
roll.  Express  authority  to  sue  was  found  in  the  statute  we  have  al- 
ready quoted  as  section  3213  of  the  Revised  Statutes. 

In  United  States  v.  Chamberlin,  supra,  the  government  sued  for  the 
amount  of  a  stamp  tax  upon  execution  of  conveyances  under  War 
Revenue  Act  June  13,  1898,  c.  448  (30  Stat.  448-470),  as  amended  by 
Act  March  2,  1901,  c.  806  (31  Stat.  941),  which  required  the  assess- 
ment levy,  and  collection  of  a  percentage  tax  upon  the  "consideration 
or  value'*  ^  of  the  property  conveyed,  and  upon  the  claim  by  the  gov- 
ernment that  the  actual  consideration  for  the  conveyance  and  the  val- 
ue of  the  lands  was  a  certain  sum  in  excess  of  the  consideration  re- 
cited in  the  conveyance  and  upon  which  the  payment  by  stamp  was 
made.  In  sustaining  the  right  of  action  it  was  said  that  the  penalties 
provided  by  the  act  for  its  violation  did  not  constitute  the  exclusive 
remedy  of  the  government,  and  were  "without  application  where,  for 
any  other  reason,  the  tax  has  not  been  paid  and  thereby  the  govern- 
ment has  lost  its  revenue"  (219  U.  S.  265,  31  Sup.  Ct.  160  [55  L.  Ed. 
204]),  and  that  an  action  for  a  personal  judgment  for  the  tax  lies 
"whenever  there  is  due  a  sum  either  certain  or  readily  reduced  to 
certainty"  (219  U.  S.  262,  263,  31  Sup.  Ct.  159  [55  L.  Ed.  204]).  Here 
again  express  authority  to  sue  at  law  was  found  in  section  3213  of  the 
Revised  Statutes.  See  comment  on  this  decision  in  Billings  v.  United 
States,  232  U.  S.  261,  at  page  287,  34  Sup.  Ct.  421,  58  L.  Ed.  596,  in- 
volving action  for  tonnage  tax  on  foreign-built  yachts,  under  section 
37  of  the  Revenue  Act  here  in  question. 

If  these  comprehensive  decisions  are  not  conclusive  of  the  instant 
case,  it  can  only  be  because  the  ascertainment  of  the  taxes  under 
consideration  did  not  involve  the  exercise  of  judgment  and  adminis- 
trative discretion,  as  is  alleged  to  be  the  case  here  with  respect  to  the 
allowance  of  items  both  of  operating  expense  and  depreciation — a  sub- 
ject to  which  we  shall  later  refer. 

In  United  States  v.  Tilden,  9  Ben.  368,  Fed.  Cas.  No.  16,519,  the 
government  sued  for  collection  of  income  taxes  assessed  under  the  act 
of  July  1,  1862  (12  Stat.  473-475,  c.  119),  the  joint  resolution  of  July 
4,  1864  (13  Stat.  417),  the  act  of  June  30,  1864  (13  Stat.  281-285),  as 
amended  by  the  acts  of  March  3,  1865  (13  Stat.  479-481,  c.  78),  July 
13,  1866  (14  Stat.  137-140,  c.  183),  March  2,  1867  (14  Stat.  477-480, 
c.  169),  and  July  14,  1870  (16  Stat.  257-261,  c.  255).  As  against  some 
of  the  taxes  it  was  urged  that  they  were  barred  by  the  facts  that  a 
return  had  been  made  for  the  years  in  question,  taxes  assessed  there- 
on and  paid,  and  no  imperfection  discovered  until  some  time  later ;  as 
to  others,  that  no  return  had  been  made,  and  the  amount  of  the  tax 
and  the  penalty,  or  only  an  amount  of  tax,  had  been  assessed  against 
and  paid  by  defendant.  Judge  Blatchford  (later  Justice  of  the  Su- 
preme Court  of  the  United  States),  in  a  carefully  reasoned  opinion,  in 
which  the  Dollar  Savings  Bank  and  other  pertinent  cases  were  dis- 
cussed, held  that  neither  of  the  facts  just  stated  barred  the  suit,  and 
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that  the  United  States  had  a  right  of  action  for  the  income  tax  with- 
out a  prior  assessment  in  the  mode  specified  in  the  act  creating  the 
tax,  using  this  language : 

"The  extent  of  the  liability  of  the  individual  for  income  tax  is  defined  bj 
the  statute,  equally  with  the  extent  of  the  liability  of  the  bank  for  the  tax  on 
undistributed  earnings.  In  each  case  it  is  necessary,  in  an  action  of  debt 
for  the  tax,  to  resort  to  sources  of  information  outside  of  the  statute,  to  as- 
certain the  amount  on  whidi  the  per  centum  of  tax  fixed  by  the  statute  is  to 
be  calculated.  In  the  case  of  the  bank,  its  books  and  the  testimony  of  its 
officers,  and  perhaps  other  means  of  information,  may  and  must  be  resorted 
to.  In  the  case  of  a  suit  for  income  tax,  the  books  and  accounts  of  the  in- 
dividual, and  his  testimony,  and  perhaps  other  means  of  information,  may 
and  must  be  resorted  to.  The  difference  between  the  two  cases,  in  that  re- 
spect, if  there  be  any,  will  be,  in  every  case,  one  of  degree  merely,  not  of 
principle.  The  statute,  in  imposing  the  per  centum  of  tax  on  the  income  of  the 
individual,  makes  a  charge  on  him  of  a  sum  which  is  certain  for  the  pur- 
poses of  an  action  of  debt,  because  it  can  be  made  certain  through  the  action 
of  a  judicial  tribunal,  by  following  the  rules  laid  down  in  the  statute.  That 
is  the  principle  of  the  decision  in  the  case  of  the  bank,  and  it  controls  the 
present  case." 

In  the  Chamberlin  Case,  supra  (219  U.  S.  263,  264,  31  Sup.  Ct.  155, 
55  L.  Ed.  204),  this  language  of  Judge  Blatchford  was  quoted  with 
complete  approval.  In  one  of  the  income  tax  statutes  involved  in  the 
Tilden  Case,  provision  was  made  for  deducting  from  gross  income, 
in  ascertaining  taxable  income,  "losses  on  sales  of  real  estate  purchased 
within  the  year  for  which  income  is  estimated."  In  another  of  the 
acts,  deduction  was  provided  for  of  *'all  his  losses  actually  sustained 
during  the  year  arising  from  fires,  floods,  shipwreck,  or  incurred  in 
trade,  and  debts  ascertained  to  be  worthless,  but  excluding  all  esti- 
mated depreciation  of  values." 

In  our  opinion  the  cases  cited  are  directly  opposed  to  the  propo- 
sition that  an  assessment  by  the  Commissioner  is  a  prerequisite  to  the 
right  to  sue.  The  declaration  of  the  excise  act,  that  every  corpo- 
ration subject  to  its  terms  **shall  be  subject  to  pay  annually  a  special 
excise  tax"  there  defined  and  described,  as  effectually  denotes  a  duty 
to  pay  and  a  corresponding  right  of  recovery  by  suit  as  do  the  words 
"there  shall  be  levied,  collected  and  paid"  in  the  Customs  Act  of  1816 
(considered  in  the  Meredith  Case,  supra)  and  in  the  War  Revenue  Act 
of  1898  (considered  in  the  Chamberlin  Case). 

We  have  not  overlooked  the  argument  that  the  ascertainment  of  the 
amount  of  net  income,  including  items  deductible  for  operating  ex- 
penses, and  for  losses  by  property  depreciation,  involves  questions  of 
fact,  to  be  determined  upon  testunony  and  inferences  therefrom,  as 
to  which  reasonable  minds  may  well  differ.  But  this  does  not  make 
their  determination  exclusively  a  legislative,  as  distinguished  from 
a  judicial,  act.  What  is  a  necessary  expense  of  operation  and  what 
is  a  reasonable  allowance  for  property  depreciation  are  ultimately 
questions  of  fact,  and  of  no  different  kind  than  those  which  courts 
are  trying  every  day.  The  fact  that  their  determination  involves  per- 
sonal judgment  does  not  make  to  the  contrary;  courts  and  juries 
are  constantly  deciding  kindred  questions  of  reasonable  care,  rea- 
sonable cause,  reasonable  delay,  reasonable  compensation,  and  rea- 
sonable disbursements,  all  of  which  involve  the  personal  judgment 
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of  the  triers.  Such  questions  are  essentially  judicial ;  so  far  as  they 
involve  legal  questions,  they  are  absolutely  so.  Indeed  in  the  normal 
suit  to  recover  back  taxes,  paid  under  protest,  questions  of  fact  con- 
cerning the  propriety  and  amount  of  the  assessment  not  infrequently 
are  litigated,  and  of  a  nature  nowise  different  from  those  involved 
here.  Whatever  differences  there  may  be  between  deciding  questions 
of  "necessary  operating  expenses"  and  "reasonable  allowance  for  de- 
preciation," on  the  one  hand,  and,  on  the  other,  the  value  of  the  land 
conveyed  in  a  suit  for  the  stamp  tax  "or  losses  on  real  estate  pur- 
chased" and  "losses  incurred  in  trade"  in  an  income  tax  suit  are  "of 
degree  merely,  not  of  principle."  As  said  in  the  Tilden  Case,  supra, 
9  Ben.  at  page  391,  Fed.  Cas.  No.  16,519: 

"Whether  the  tax  be  one  on  income,  or  on  undistributed  earnings  of  a  bank 
added  to  its  contingent  fund^  or  on  a  legacy  or  a  succession,  or  on  any 
other  subject  of  tax,  where  a  tax  of  a  fixed  percentage  is  imposed  by  the 
statute  on  a  subject  or  object  which  is  so  definitely  described  in  the  statute 
that  its  amount  or  value,  on  which  the  fixed  per  centum  is  to  be  calculated, 
can  be  ascertained  and  determined,  on  evidence,  by  a  court,  a  suit  for  the 
tax  will  lie,  without  an  assessment." 

The  excise  tax  system  in  question  differs  radically  in  principle 
from  state  ad  valorem  taxation  systems.  "There  no  tax  is  imposed 
until  the  officers  act,  and  no  suit  for  any  tax  will  lie  until  after  such 
actic«i  by  the  officers."  Tilden  Case,  9  Ben.  391,  Fed.  Cas.  No.  16,519. 
Here  the  law  itself  imposes  the  specific  tax. 

Had  there  been  true  return,  and  an  assessment  based  thereon,  it 
may  be  assumed  that  no  right  of  action  would  accrue  to  the  govern- 
ment to  recover  an  additional  amount  because  of  an  original  error  on 
the  part  of  the  Commissioner,  or  his  subsequent  change  of  mind  as  to 
the  propriety  of  the  amount  assessed.  But  such  case  is  fundamentally 
distinguished  from  the  case  we  have  here,  in  which,  under  the  aver- 
ments in  the  declaration,  the  defendant  was,  as  matter  of  law,  liable  to 
a  tax  in  excess  of  that  presumably  paid  by  precisely  the  amount  of  the 
statutory  tax  on  the  items  erroneously  returned  by  way  of  deduc- 
tion. 

We  think  it  clear  that  one  who,  through  erroneous  return,'  has  made 
it  impossible  for  the  Commissioner  to  exercise  his  judgment  upon  the 
items  affected  thereby  cannot  be  heard  to  object  that  the  only  rem- 
edy open  to  the  government  is  invoked.  Indeed,  the  declaration  avers 
that  the  Commissioner  has  "disallowed"  the  deduction  of  the  items 
in  question,  and  the  natural  inference  therefrom  is  that,  so  far  as  he 
can,  he  has  held  the  defendant  liable  for  the  excise  tax  thereon.  It 
results  from  these  views  that  the  learned  district  judge  was  in  error 
in  holding  that  this  suit  was  barred  by  the  Commissioner's  failure  to 
reassess.  The  conclusion  we  have  arrived  at  has  been  reached  in 
two  cases  in  district  courts:  United  States  v.  Threshing  Co.  (D.  C.) 
229  Fed.  1019;  United  States  v.  Grand  Rapids  &  Indiana  Ry.  Co. 
(D.  C.)  239  Fed.  153. 

[6]  As  to  the  criticism  that  the  declaration  avers  no  fact  tend- 
ing to  show  that  the  expenses  alleged  to  have  been  erroneously  re- 
turned were  not  necessary  expenses,  or  that  the  claimed  amounts  of 
deduction  for  depreciation  are  not  reasonable  allowances,  we  need  only 
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say  that  erroneous  or  untrue  return  of  the  operating  expenses  and 
deductions  for  depreciation  is  sufficiently  averred,  and  that  evidence 
sustaining  the  allegations  of  incorrectness  need  not  be  set  out. 

Of  the  criticism  that  the  act  does  not  require  that  items  of  claimed 
property  depreciation  be  charged  against  the  capital  valuation  on  de- 
fendant's books,  it  is  enough  to  say  that  the  declaration  expressly 
avers  that  the  alleged  deductions  were  not  reasonable  allowances  for 
depreciation,  within  the  meaning  of  the  act.  If  more  definite  or  de- 
tailed information  is  needed  to  enable  defendant  to  plead  or  prepare 
for  trial,  relief  by  bill  of  particulars  or  otherwise  is  obvious. 

The  judgment  of  the  District  Court  is  reversed,  and  the  record 
remanded  to  that  court,  with  directions  to  take  further  proceedings 
not  inconsistent  with  this  opinion. 


(249  Fed.  686) 

EDWARDS  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Sixth  CJlrcuit    April  2,  1918.) 

No.  3065. 

1.  Post  Office  C=»35 — Offenses — "Use  of  Mails  to  Defraud.** 

Where  defendant,  who  made  a  compound  to  be  fraudulently  sold  undor 
the  name  of  a  rare  and  high-priced  drug,  used  the  mails  for  the  purpose  of 
ordering  his  materials,  such  use  of  the  mails  falls  within  Oimlnal  (3ode 
(Act  March  4,  1909,  c.  321)  {  215,  35  Stat  1130  (Comp.  St  1916.  f  10385), 
denouncing  the  offense  of  using  the  malls  in  connection  with  a  scheme  to 
defraud. 

[Ed.  Note.--For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Fraudulent  Use  of  the  Mails.] 

2.  Post  Office  ^=»49 — Offenses — Schemes  to  Defbaud. 

In  a  prosecution  under  Criminal  Ck>de,  |  215,  for  using  the  maUs  in 
connection  with  a  scheme  to  defraud,  where  defendant  sold  a  compound 
of  common  drugs  as  acetyl  salicylic  acid  under  labels  indicating  that 
it  was  made  in  Germany,  and  drugs  of  that  class,  which  had  become 
rare,  were  commonly  made  there,  and  there  was  a  belief  that  (^rman 
origin  was  important  as  tending  to  insure  the  quality  and  therapeutic 
value  of  such  drugs,  the  Jury  might  consider  the  false  labels  on  the  ques- 
tion whether  defendant  intended  to  defraud,  for  if  it  is  intended  to 
bring  about  a  sale  by  misrepresenting  the  quality  or  identity  of  an  arti- 
cle in  a  particular  which  would  be  likely  to  have  a  persuasive  effect 
on  the  purchaser's  mind  this  may  be  a  sufiicient  defrauding. 

3.  Criminal  Law  ^s»814(5) — Trial — Instructions — Other  Offenses. 

In  a  prosecution  for  using  mails  in  connection  with  a  scheme  to  de- 
fraud, whereby  defendant  sold  as  acetyl  salicylic  acid  a  compound  con- 
taining acetanilid,  without  labeling  It  as  required  by  Pure  Food  and 
Drug  Act  June  30,  1906,  c.  3915,  34  Stat  768  (Comp.  St  1916,  ff  8717- 
8728),  an  instruction  allowing  the  Jury  to  consider  that  fact  althou^ 
as  the  sales  were  intrastate,  the  act  had  no  application,  was  proper  on 
the  question  of  intent  to  defraud,  and  not  w roneous  as  allowing  the 
Jury  to  consider  another  offense. 

4.  Criminal  Law  ^=»371(1) — Evidence — Other  Offenses — ^Intent. 

Where  the  question  involved  is  the  defendant's  intent,  evidence  of  an 
act  having  a  direct  bearing  on  the  intent  is  admissible,  though  the  act 
be  a  separate  offense. 

^s>For  other  caies  see  same  toDic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  4  Indexes 

Digitized  by  VjOOQIC 


BDWABDS  v.  UNITED  STATES  597 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio;  John  M.  Killits, 
Judge. 

Herbert  E.  Edwards  was  convicted  of  using  the  mails  to  defraud 
in  violation  of  Criminal  Code,  §  215,  and  he.  brings  error.    Affirmed. 

Gage,  Day,  Wilkin  &  Wachner,  of  Cleveland,  Ohio  (Luther  Day, 
of  Cleveland,  Ohio,  of  counsel),  for  plaintiff  in  error. 

Edwin  S.  Wertz,  U.  S.  Atty.,  and  F.  B.  Kavanaugh,  Asst.  U.  S. 
Atty.,  both  of  Cleveland,  Ohio. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Plaintiff  in  error  (hereafter  called 
defendant)  was  convicted  for  using  the  mails  to  defraud,  in  violation 
of  section  215  of  the  Criminal  Code.  Stating  only  so  much  of  the 
alleged  scheme  as  pertained  to  one  of  its  several  branches,  it  was 
this :  Defendant  was  a  physician,  doing  business,  also,  as  a  manufac- 
turing chemist.  The  drug,  acetyl  salicylic  acid,  which  had  been  man- 
ufactured in  Germany,  had  become  rare  and  high  priced.  Defendant 
made  a  compound  from  other  comparatively  cheap  drugs  (one  of 
which  was  acetanilid),  which  compound  he  labeled  and  sold  under  the 
name  "acetyl  salicylic  acid,"  and,  although  he  made  it  in  Cleveland,  he 
caused  the  labels  to  say  that  it  was  manufactured  by  a  fictitious  firm 
in  Germany.  He  did  not  sell  this  through  the  mails,  nor,  so  far  as 
appears,  in  interstate  commerce ;  but  the  genuine  and  common  drugs 
which  he  used  in  its  composition  he  procured  by  means  of  a  writ- 
ten order  therefor  sent  through  the  mails  to  manufacturing  chemists 
in  Philadelphia.  Upon  the  sending  of  this  letter  rests  the  supposed 
violation  of  section  215. 

What  may  be  called  defendant's  meritorious  defense  was  his  claim 
that  acetyl  salicylic  acid  was  not  compounded  by  any  standard  for- 
mula, and  that  his  product  was,  in  fact,  acetyl  salicylic  acid  and  had 
all  its  therapeutic  effects — or,  at  least,  that  defendant,  in  good  faith 
and  reasonably  so  believed  and  had  no  intent  to  deceive.  This  de- 
fense was  tried  at  length,  was  submitted  to  a  jury  under  a  charge  to 
which  (on  this  subject)  there  was  no  exception,  and  was  found  to  be 
untrue.  Upon  this  writ  of  error,  the  defendant's  complaints  are 
three : 

[1]  1.  It  is  said  that  such  a  letter  as  was  here  sent  was  not  ma- 
terial "for  the  purpose  of  executing  such  scheme  or  artifice  or  at- 
tempting so  to  do.''  It  is,  in  substance,  urged  that  the  statute  con- 
templated only  using  the  mails  in  the  course  of  the  final  carrying  out 
of  a  scheme  which  is  ready  for  that  execution  by  which  the  fraud  is 
to  be  consummated.  It  may  be  that  the  words  selected  and  placed 
in  the  statute  were  capable  of  this  comparatively  narrow  construc- 
tion ;  but  the  settled  course  of  decisions  makes  it  now  too  late  to  con- 
sider this  question  as  if  it  were  open.  This  court  has  twice  recently 
upheld  convictions  under  facts  not  to  be,  in  principle,  distinguished 
from  those  here  present,  where  the  charge  is  one  of  a  fraudulent 
scheme  to  manufacture  and  sell  a  spurious  compound,  and  where  the 
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use  of  the  mails  was  in  procuring  the  innocent  raw  materials  for  ef- 
fectuating this  scheme.  In  U.  S.  v.  Goldman,  220  Fed.  57,  135  C 
C.  A.  625,  it  appeared  that  the  mails  were  used,  by  way  of  an  ad- 
vertisement, to  find  some  one  who  might  be  persuaded  to  become  a 
confederate  in  the  fraud — the  scheme  being  one  such  that  a  confed- 
erate with  the  qualities  sought  by  the  advertisement  was  an  essential 
element  in  carrying  out  the  plan  which  the  defendant  had  then  com- 
pletely devised.  In  Shea  v.  U.  S.,  236  Fed.  97,  149  C.  C.  A.  307,  the 
mails  had  been  used  in  circulating  an  advertisement  seeking  a  vic- 
tim who  might  be  defrauded  through  the  operation  of  a  scheme  which 
the  defendants  had  then  formed  in  a  general  way,  but  which  was 
doubtless  subject  to  whatever  changes  the  situation  might  dictate. 
The  drugs  which  the  defendant  ordered  in  this  case  were  free  from 
fraud,  the  transaction,  considered  by  itself,  was  an  ordinary  purchase 
and  sale,  and  the  defendant  might  have  used  them  for  a  perfectly 
rightful  purpose ;  the  woman  who  answered  the  advertisement  in  the 
Goldman  Case  might  have  been  free  from  any  wron|^  intent,  and 
might  have  been  rejected  by  Goldman  and  never  taken  into  his  plan; 
those  who  answered  the  advertisement  in  the  Shea  Case  would  nat- 
urally have  been  free  from  any  fault  but  might  have  been  unsuitable 
material  and  might  have  received  no  further  attention  from  Shea ;  in 
each  case,  the  scheme  was  not  ready  for  its  final  execution;  but  in 
each  case,  the  scheme  had  been  formed  and  laid  out  by  the  defendant 
along  the  main  and  general  lines  which  would  be  followed,  and  in 
each  case  the  materials  were  used  in  aid  of  getting  ready  for  the  final 
execution.  If  the  view  of  the  statute  which  brings  such  a  procuring 
of  materials  within  its  prohibition  might  be  thought  too  broad,  the  con- 
struction is  one  to  which  we  are  fully  committed. 

[2]  2.  The  court  was  requested  to  charge  that  if  the  defendant 
honestly  believed  that  his  product  was  rightly  called  acetyl  salicylic 
acid,  then  the  fact  that  he  intended  to  sell  it  under  labels  indicating 
that  it  was  made  by  a  fictitious  firm  in  Germany,  would  not  constitute 
a  plan  and  scheme  to  defraud  within  the  meaning  of  section  215. 
The  court  denied  this  request  but  charged : 

"The  court  says  to  this  jury,  if  It  did  not  say  it  before,  that  you  have  the 
right  to  go  to  the  use  of  these  false  names,  these  made-up  names,  these  fic- 
titious names  on  these  labels,  for  the  purpose  of  getting  an  index  of  the  de- 
fendant's mind  and  intent.  That  is  a  part  of  the  charge  in  this  case.  And 
if  this  charge  were  nothing  more  than  a  charge  that  the  scheme  was  that 
the  defendant  would  invent  the  names  of  fictitious  corporations  of  domestic 
and  foreign  location,  and  by  the  use  of  those  names  upon  labels  otherwise 
false,  induce  people  to  buy  goods  otherwise  than  those  they  were  expecting 
to  get,  this  charge  would  be  broad  enough  to  be  a  scheme  to  defraud  with- 
in the  view  of  section  215.    That  much  of  the  scheme  is  in  this  diarge." 

We  are  unable  to  say  that  there  was  prejudicial  error  in  this  charge. 
We  do  not  mean  that  the  statutory  scheme  to  defraud  is  necessarily 
to  be  found  in  every  false  statement  of  origin  or  even  that  it  always 
may  be  there  found ;  but  this  charge  and  refusal  must  be  considered 
on  the  facts  here  involved.  It  is  not  denied  that  drugs  of  this  class 
had  been  commonly  made  in  Germany,  and  that  there  was  a  common 
belief  that  the  German  origin  was  important  as  tending  to  insure  the 
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quality  and  therapeutic  value  of  the  drugs.  Under  these  conditions, 
the  daim  of  German  origin  might  well  he  the  controlling  considera- 
tion in  bringing  about  a  sale;  and  that  defendant  believed  it  would 
be  a  materiS  inducement  is  evident  from  its  adoption  by  him.  It  is 
now  well  settled  that  whether  the  purchaser  gets  something  ^'equally 
as  good"  and  whether  he  gets  an  article  actually  worth  the  full  price 
he  paid  are  not  controlling.  If  it  is  intended  to  brinc^  about  a  sale  by 
misrepresenting  the  quality  or  identity  of  the  article  in  particulars 
which  would  be  likely  to  have  a  persuasive  effect  upon  the  purchaser's 
mind,  this  may  be  a  sufficient  defrauding.  Sparks  v.  U.  S.  (C.  C.  A. 
6)  241  Fed.  777,  782,  154  C.  C.  A.  479;  Harrison  v.  U.  S.  (C.  C.  A. 
6)  200  Fed.  662,  665,  119  C.  C.  A.  78. 

In  Horman  v.  U.  S.,  116  Fed.  350,  53  C.  C.  A.  570,  this  court  held 
that  '*to  defraud*'  and  **to  injure"  were  largely  equivalent  terms; 
and  based  upon  this  holding,  it  is  now  urged  that  where  there  is  no 
intent  to  accomplish  final  pecuniary  injury,  there  can  be  no  intent  to 
defraud ;  but  this  does  not  follow.  In  that  case,  the  court  was  hold- 
ing that  the  words  "to  defraud"  may  reach  an  injury  by  force  or  in- 
timidation as  well  as  an  injury  by  trickery ;  but  we  think  there  was 
no  purpose  to  hold  that  there  must  necessarily  be  an  intent  to  get  an- 
other's money  without  giving  value  for  it ;  an  intent  to  get  it  by  mis- 
leading the  owner  in  any  particular  that  affects  his  completely  intel- 
ligent consent  may  be  sufficient.  See  Bettman  v.  U.  S.  (C.  C.  A.  6) 
224  Fed.  819,  140  C.  C.  A.  265. 

[3,  4]  3.  The  court  charged  the  jury  that  the  Pure  Food  and  Drug 
Act  (Act  June  30,  1906,  §  8  [Comp.  St.  1916,  §  8724])  required  that 
any  compound  containing  acetanilid  should  be  labeled  to  show  this 
fact,  and  that,  if  not  so  labeled,  it  was  misbranded  and  a  violation  of 
that  act;   and  further  charged: 

**  ♦  ♦  ♦  This  Food  and  Drug  Act  was  a  statute  of  great  notoriety.  The 
defendant  says  that  when  he  engaged  in  these  transactions  he  did  not  know 
of  its  existence.  He  is  entitled  to  so  testify  before  you  and  have  you  con- 
sider his  testimony  in  that  particular.  In  determining  whether  or  not  you 
should  believe  him  in  this  particular,  you  have  a  right  to  look  at  him  as  he 
says  he  was,  his  business  and  his  relation  to  the  subject-matter  of  this  par- 
ticular act;  you  have  a  right  to  consider  whether  he  should  not  have  known 
the  existence  of  this  act,  and  whether  or  not  he  did  not,  when  putting  out 
these  packages,  If  you  find  that  any  one  of  these  was  mislabeled  or  mis- 
branded — whether  or  not  he  did  not  violate,  intentionally,  this  law.  It  is 
true  that  he  is  not  here  under  prosecution  for  misbranding,  for  violating  the 
Food  and  Drug  Act.  This  is  not  the  prosecution.  He  is  here  under  a  charge 
of  violating  another  law  of  the  United  States.  But  you  have  a  right,  in  de- 
termining the  character  of  his  transactions,  to  consider  the  relation  which 
this  notorious  law  bore  to  his  operations  out  of  which,  and  because  of  which 
this  charge  comes.  It  is  my  duty  to  say  to  you  that  If  you  believe  him  when 
he  said  that,  then  you  ought  not  to  hold  against  him  the  fact  that  he  vio- 
lated the  act,  if  he  did  violate  the  act,  but  in  considering  whether  or  not 
you  should  believe  him  when  he  made  that  statement,  you  must  look  to  the 
fact  which  he  has  brought  to  your  attention  himself  that  he  was  a  druggist, 
a  chemist  and  a  physician  of  long  standing,  whose  daily  business  brought 
him  in  direct  relation  with  the  subject-matter  of  that  act" 

Complaint  is  made  of  this  charge  because: 

**The  Jury  is  instructed  that  if  they  believe  the  defendant  violated  the 
Food  and  Drug  Act,  they  can  hold  this  fact  against  him  in  determining  the 


Digitized  by  VjOOQIC 


(>00  161  C.  0.  A.  BSPOBTS 

issue  as  to  whether  or  not  he  is  jnillty  of  committing  an  altogether  separate 
and  distinct  crime— using  the  mails  to  defraud," 

This  complaint  has  superficial  force,  but  when  all  the  charge  on  this 
subject  is  considered  in  its  relation  to  the  atmosphere  of  the  case,  we 
do  not  think  it  should  be  interpreted  as  a  charge  that  guilt  of  one 
crime  is  evidence  of  guilt  of  another.  The  Pure  Food  and  Drug  Act 
relates,  in  the  end,  to  interstate  commerce,  and  there  can  be  no  vio- 
lation of  the  act  unless  the  food  or  drug  is  intended  to  be  put  in  that 
commerce.  It  was  not  claimed  that  defendant  had  sold  his  articles  in 
interstate  commerce,  but  for  the  purposes  of  this  trial  it  was  prac- 
tically conceded  that  he  had  not,  and  so  it  was  conceded  that  he  was 
not  guilty  of  any  offense  punishable  by  that  statute.  It  is,  therefore, 
not  to  be  supposed  that  when  the  trial  judge  referred  to  "violating" 
the  Pure  Food  and  Drug  Act,  he  was  intending  to  speak  of  pun- 
ishable guilt  under  that  act,  or  that  the  jury  so  understood  him. 
The  circtunstances  indicate  a  much  more  reasonable  and  probable 
meaning.  This  act  was  generally  familiar  to  druggists  and  physi- 
cians the  country  over — the  final  customers  whom  defendant  intend- 
ed to  reach;  they  commonly  understood  that,  because  of  the  gen- 
eral enforcement  and  observance  of  this  act,  any  compound  con- 
taining acetanilid  would  disclose  that  fact  on  the  label,  and  they  would 
naturally  believe  that  if  a  compound  offered  for  sale  was  not  thus 
labeled,  they  could  safely  use  it  in  cases  where  acetanilid  would  be 
dangerous;  if  defendant  knew  of  this  regulation,  and  hence  knew 
of  Uie  effect  it  certainly  had  upon  the  purchasing  trade,  he  would 
know  that  his  conduct  in  omitting  any  mention  of  acetanilid  from  his 
label  would  inevitably  deceive  and  defraud  the  ultimate  customers 
for  his  article.  The  vital  question  to  be  determined  by  the  jury  was 
whether  defendant  actually  intended  such  fraud  and  deceit  by  putting 
out  his  article  as  acetyl  salicylic  acid  of  German  manufacture;  and 
the  part  of  the  charge  now  vmder  review  was  in  substance  only  an 
instruction  that,  in  determining  whether  his  intent  was  fraudulent  or 
honest,  they  could  consider  the  fact,  if  they  found  it  to  be  a  fact, 
that  in  the  very  same  transaction  he  was  intending  to  deceive  and 
defraud  the  same  people  in  another  particular.  Viewed  in  this  way, 
the  charge  was  not  objectionable,  and  was  well  within  the  settled 
rule  which  permits  even  complete  guilt  of  another  offense  to  be  shown 
where  the  question  involved  is  the  defendant's  intent,  and  where  the 
other  act  has  a  direct  bearing  on  that  intent.  See  the  cases  upon  this 
subject  reviewed  and  compared  in  Shea  v.  U.  Sf,  supra,  236  Fed.  102, 
149  C.  C.  A.  307. 

The  judgment  must  be  affirmed. 
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(249  Fed.  (ttl) 

ULMAN  V.  MANHEIMEB. 

(drcult  Court  of  ^ppeals,  Sixth  Circuit    April  2,  1918.) 

No.  308L 

1.  Contracts  C=>182(1) — Constbuction — Joint  ob  Several  LiABiLrrT. 

An  agreement  between  liquor  salesmen  and  a  corporation  entered  into 
when  the  salesmen  became  stockholders  whereby  each  agreed  to  assume 
one-half  of  the  loss  which  might  be  sustained  on  accounts  transferred  to 
the  corporation  for  merchandise  shipped  to  the  respective  customers  of 
each,  must  be  deemed  several  instead  of  Joint  and  not  to  render  each 
salesman  liable  for  losses  on  account  of  sales  made  by  his  associate,  for 
otherwise  no  effect  would  be  given  to  the  word  "respective,"  this  being 
true  regardless  of  the  previous  practice  between  the  parties  whereby  the 
two  salesmen  and  another  who  had  formed  an  association  each  guaranteed 
to  make  good  any  loss  of  profits  credited  to  the  assodation  on  account  of 
sales  made  by  any  of  its  members. 

2.  Corporations  «=»123(16) — ^Pledge  of  Stock— General  Verdict—Special 

Findings. 

In  a  suit  to  recover  a  surplus  after  a  sale  of  corporate  stock  alleged 
to  have  been  held  as  security,  where  there  was  a  general  verdict  for 
plaintiff,  but  certain  dividends  claimed  were  denied,  the  denial  of  the 
dividends  cannot  be  deemed  a  special  finding  inconsistent  with  the  gen- 
eral verdict  where  it  was  doubtful  whether  defendant  ever  received  such 
dividends  and  it  appeared,  though  not  from  the  bill  of  exceptions,  that 
plaintiff's  counsel  after  argument,  attempted  to  withdraw  the  claim  to 
dividends. 

3.  Tbial  ^=»258(1) — Instructions — Request. 

Where  in  an  action  on  a  contract  defendant  relied  on  the  practical  con- 
struction by  the  parties  as  well  as  a  new  and  independent  agreement,  the 
refusal  of  an  instruction  submitting  both  theories  of  defense,  but  which 
the  court  treated  as  dealing  solely  with  the  practical  construction,  on 
which  issue  he  had  already  charged  the  Jury,  cannot  be  deemed  error 
where  Its  double  aspect  was  not  appropriately  called  to  the  court's  atr 
tention. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Action  by  Leo  Manheimer  against  Adolph  Ulman.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

In  the  court  below,  Manheimer,  as  plaintiff,  filed  a  petition  showing  the 
necessary  diverse  citizenship  to  give  Jurisdiction,  and  further  alleging  that 
on  AprU  10,  1911,  he  was  directly  indebted  to  Ulman,  defendant  in  the  ac- 
tion, in  the  sum  of  about  $2,500,  and  was  also  indebted  upon  a  guaranty  in 
the  sum  of  about  $1,300;  that  defendant  held,  as  collateral  security  for  such 
debts,  plaintiff's  stock  in  the  Ulman  Company,  a  corporation;  that  in  fore- 
closure of  the  collateral  security,  the  defendant  sold  the  stock  and  realized 
from  it  and  from  dividends  about  $8,700;  that  thereupon  there  became  due 
to  plaintiff  the  difference,  about  $4,900,  for  the  recovery  of  which  the  action 
was  brought.  Upon  the  trial  before  a  jury,  plaintiff  withdrew  his  claim  as 
to  dividends  and  recovered  a  judgment  for  the  remainder  of  his  demand,  be- 
ing, with  interest  to  the  date  of  the  judgment,  about  $5,500.  Upon  a  writ  of 
error,  the  defendant  below  brings  up  a  record  containing  the  substance  of  all 
the  testimony  and  disclosing  a  history  of  the  transaction,  an  outline  of  which 
is  sufficient  for  present  statement  Some  of  the  questions  of  fact  must  have 
more  detailed  statement  hereafter. 

Ulman  &  CJo.,  prior  to  January  1,  1907,  was  a  partnership  engaged  in  sell- 
ing liquors  at  wholesale.     On  that  date  the  partnership  became  a  corpora- 
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tion,  under  the  same  name  and  c<»itinQing  the  same  basinesa  In  July,  1901, 
Manheimer  was  a  traveling  salesman,  selling  to  tbe  retail  trade  in  liquors* 
and  having  regular  customers,  so  that  he  had  a  certain  degree  of  established 
business.  Goodman  was  another  salesman  in  a  similar  situation;  so  was 
Ehrlich.  These  three  (and  another  for  part  of  the  time  involved),  in  July, 
1904,  formed  an  association  analogous  to  a  partnership,  l^ey  will  be  here 
designated  as  the  associates,  or  as  Goodman  &  Ca  At  about  the  time  last 
named,  the  associates  made  an  oral  contract  with  Ulman  &  Co.,  the  part- 
nership, by  which  the  associates  were  to  have  the  exclusive  right  to  sell  the 
Ulman  goods  in  certain  territory.  Ulman  (ft  Oo.'s  net  profit  on  such  goods  was 
to  be  computed  by  deducting  from  the  selling  price  the  cost,  the  expenses  of 
sale,  losses,  etc,  and  these  net  profits  were  to  be  divided,  one-half  to  Ulman 
&  Co.,  in  compensation  for  their  part  in  carrying  on  the  enterprise,  and 
one-half  to  the  associates  in  compensation  for  their  personal  services;  bat 
the  profits  to  which  Goodman  &  Co.  were  entitled  were  contingent  upon  the 
actual  receipt  by  Ulman  &  Co.  of  payment  for  goods  sold.  The  method  of 
bookkeeping  by  Ulman  &  Co.,  followed  up  until  January,  1907^  without  ob- 
jection, and  which  we  assume  was  known,  in  substance  if  not  in  form,  to 
the  associates,  was  this:  A  memorandum  ledger  account  was  kept  with 
Goodman  &  Co.  To  this  was  credited  one-half  the  gross  profits  made  upon 
each  sale  by  any  associate.  Against  it  were  charged  one-half  the  expense 
of  the  sales,  one-half  the  discounts,  and  one-half  of  any  loss  upon  any 
sale  made  by  any  associate  whenever  the  transaction  had  reached  the  stage 
where  it  was  to  be  entered  upon  the  books  as  a  loss.  There  were  also  charged 
against  it  all  sums  paid  to  the  associates  on  account  of  their  indicated  profit. 
There  can  be  no  doubt  that  if,  through  a  loss  upon  an  account  which  had 
been  considered  good,  it  had  developed  that  the  associates  had  been  over- 
paid and  had  received  money  which  turned  out  not  to  t>e  profits,  there  would 
have  been  a  liability  to  repay  this  excess,  or,  what  is  the  same  thing,  to 
deduct  it  from  the  next  profits  which  would  otherwise  have  become  payable; 
but  there  was  not,  by  the  associates,  any  guaranty  whatever  that  the  ac- 
counts made  by  them  would  prove  collectible  or  would  be  paid.  There  was  a 
written  contract  between  the  associates  regarding  the  disposition  of  these 
profits,  which  provided  in  substance  that  the  profits  should  constitute  a  fund 
out  of  which  each  of  the  associates  should  be  paid  a  specified  salary,  and  that 
the  balance  of  the  net  profits  should  be  divided  in  equal  shares  among  the 
associates.  For  the  purposes  of  this  case^  we  may  accept  the  defendant's 
theory  that  the  liability  of  the  associates  to  return  to  Ulman  &  Co.  any  over- 
payment—the only  liability  there  was— was  Joint  and  not  several.  From  ac- 
counts kept  in  this  fashion,  it  appeared,  on  January  1,  1907,  that  plaintiflTs 
share  of  the  accumulated  undistributed  profits,  on  the  theory  that  all  ac- 
counts were  good,  was  $8,153,  and  in  making  closing  bookkeeping  entries  at 
the  end  of  1906,  Ulman  &  Co.  carried  this  amount  to  plaintiff's  credit  on  his 
personal  account  on  their  books.  He  also  there  had  prior  credits  more  or  less 
directly  the  result  of  previous  distributions  or  payments  of  his  share  of  the 
profits,  so  that  his  total  credits  on  this  account  were  about  $7,500.  Goodman, 
one  of  the  other  associates,  was  similarly  situated,  but  with  different  amounts 
of  credit. 

All  parties  desiring  that  Goodman  and  plaintiff  should  be  stockholders  in 
the  corporation,  the  Ulman  Company,  into  which  the  partnership,  Ulman  & 
Co.,  was  being  transformed,  it  was  agreed  that  plaintiff  should  purchase  at 
par  $10,000  of  the  stock  from  Ulman,  who  seems  to  have  been  acting  in  some 
measure  for  the  corporation.  Plaintiff  paid  for  this  by  transferring  to  Ulman 
the  $7,500  credit  on  the  partnership  books  and  by  giving  Ulman  his  notes  for 
$2,500.  (toodman  made  a  similar  arrangement.  The  notes  contained  a  pledge 
of  the  stock  as  security  for  the  payment  of  the  notes.  The  transaction  was 
completed  by  the  execution  of  the  contract  of  gniaranty  given  in  the  margin 
signed  by   Goodman   and   by   plaintiff,  i     The  parties   thereto,   Ulman    and 

1  "Whereas,  each  of  the  undersigned  ♦  ♦  ♦  for  a  valuable  conslderatloQ 
duly  received  is  answerable  to  and  now  agrees  to  make  good  to  the  UUman 
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Stranss,  composed  the  former  partnership.  All  the  assets  of  the  partnership 
were  transferred  to  the  corporation  and  all  the  outstanding  accounts  made 
by  the  associates  were  taken  over  by  the  corporation  as  assets  at  their  sum 
as  carried  on  the  partnership  books.  Plaintiff  made  some  payments  to  Ul- 
man  upon  his  notes.  Some  small  losses  developed  upon  accounts  which  had 
been  thus  transferred,  and  on  the  corporation  books  one-third  of  the  loss 
was  charged  to  plalntlfTs  private  account  (plaintiff  says,  without  his  knowl- 
edge). In  1009,  it  was  ascertained  that  a  very  large  loss.  Involving,  not  only 
profits,  but  the  whole  selling  price,  had  occurred  upon  the  account  of  the 
South  Carolina  Dispensary.  This  sale  had  been  made  by  Goodman,  who  had 
the  Southern  territory,  while  plaintiff's  territory  had  been  in  Colorado  and  the 
West  The  corporation  charged  one-third  of  this  loss  to  plalntifTs  private 
account,  and,  when  plaintiff  disputed  liability,  defendant  sold  his  stock  un- 
der the  pledge,  realizing  $8,100.  The  matter  in  dispute  was  whether,  under 
the  contract  of  January  10,  1907,  plaintiff  was  liable  for  losses  upon  accounts 
for  goods  sold  by  any  of  the  associates  before  January  1,  1907,  or  was  liable 
only  for  losses  upon  the  accounts  which  he  had  made  in  his  Western  terri- 
tory. Upon  the  latter  theory,  plaintiff  was  entitled  to  the  verdict  which  he 
recovered  (unless  for  one  subordinate  question) ;  upon  the  former  theory,  his 
liability  was  greater  than  the  entire  proceeds  of  the  stock  sold. 

Simeon  M.  Johnson,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 

Dolle,  Taylor,  O'Donnell  &  Geisler  and  Jas.  B.  O'Donnell,  all  of  Cin- 
cinnati, Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
When  we  read  the  contract  of  January  10,  1907,  in  connection  with  the 
admitted  circumstances,  we  think  it  must  be  construed  according  to 
plaintiff's  theory.  There  are  considerations  tending  in  the  opposite  di- 
rection, but,  upon  the  whole,  they  are  overbalanced.  Chief  among  these 
is  the  fact  that  through  this  construction  Manheimer  finally  realizes 
the  $3,153,  and  perhaps  further  sums,  contingently  credited  to  him, 
but  which,  as  events  happened,  he  would  not  have  been  entitled  to  if 
the  old  arrangement  had  continued  unchanged.  Assuming,  as  is  en- 
tirely clear,  that,  under  the  old  arrangement,  this  credit  to  plaintiff 
of  $3,153  would  have  been  rightfully  canceled  when  the  South  Caro- 
lina loss  occurred,  its  cancellation  would  still  seem  to  be  rightful  if 
the  extent  and  character  of  the  plaintiff's  liability  had  remained  un- 


Company,  an  Ohio  corporation,  one^half  of  any  loss,  which  may  be  sustained 
by  said  company  on  any  of  the  accounts  transferred  to  it  for  merchandise 
shipped  by  Ulman  Company  to  our  respective  customers.    ♦     ♦     ♦ 

*  Whereas,  each  of  the  undersigned  ♦  ♦  ♦  has  deposited  with  the  said 
Adolph  Ulman  as  trustee  for  the  Ulman  Company  the  respective  shares 
of  stock  owned  by  each  in  the  Ulman  Company,  as  security  for  the  perform- 
ance by  each  of  his  agreement  aforesaid  with  the  right  in  said  trustee  to 
sell  said  stock  on  such  terms  at  such  time,  in  such  manner  and  on  such 
notice  to  us  as  to  him  may  seem  best,  to  make  good  any  of  said  loss  for 
which  we  are  respectively  liable  whenever  the  same  may  be  sustained. 

*Now,  therefore,  in  consideration  of  the  premises  and  one  ($1)  dollar  paid 
to  each  of  us  by  the  said  Adolph  Ulman,  trustee  as  aforesaid,  we  each  sever- 
ally agree  to  and  with  the  said  AdoU)h  Ulman,  trustee  as  aforesaid,  that  he 
shall  retain  said  stock  In  his  possession  as  said  trustee  until  it  is  finally  as- 
certained to  his  satisfaction  that  no  loss  will  be  sustained  by  the  Ulman 
Company  on  the  accounts  aforesaid,    •    •    •»» 
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changed.  In  other  words,  under  the  old  arrangement,  Manheimer 
would  have  been  subject  to  lose  this  sum  through  the  failure  of  one 
of  Goodman's  sales ;  plaintiff's  then  liability  was,  to  that  extent,  joint 
and  not  separate;  and  it  would  be  natural  to  think  that  plaintiff's 
liability  under  the  new  contract  would  be  of  the  same  joint  charac- 
ter. However,  we  find  that  the  extent  of  his  liability  was  very  mate- 
rially changed.  It  was  increased  perhaps  many  fold.  It  had  extended 
only  to  the  associates'  one-half  of  the  profits  made  by  the  Ulman  part- 
nership upon  a  sale ;  but  these  accounts  were  being  taken  over  by  the 
corporation  at  their  face  value  in  payment  of  its  capital  stock.  The 
old  association  relations  were  ending;  they  were  assuming  new  rela- 
tions to  each  other  and  to  the  corix)ration ;  and  it  was  not  out  of  place 
for  the  corporation  to  require,  as  it  did,  a  guaranty  of  payment  or 
against  any  loss  on  these  accounts.  Plaintiff  might  have  been  very 
willing  to  continue  his  agreement  to  give  back  profits  that  had  come 
from  a  sale  by  any  of  the  associates ;  it  was  a  very  different  thing  to 
ask  him  to  guarantee  the  accounts.  He  would  be  familiar  with  the 
facts  attending  his  own  sales  and  with  the  pecuniary  condition  of  his 
own  customers  in  the  Western  territory.  He  would  know  nothing 
about  those  in  the  Southern  territory,  except  what  Goodman  might 
have  told  him.  It  would  be  natural  and  probable  that  he  should  be 
willing  to  give  a  positive  guaranty  as  to  his  own  customers  in  ex- 
change for  the  surrender  of  his  liability  to  repay  profits  which  he 
had  received  from  Goodman's  sales.  It  would  be  unnatural  and  im- 
probable that  for  the  same  consideration  he  should  be  willing  to 
guarantee  Goodman's  sales.  The  language  of  the  contract  is  con- 
sistent with  this  interpretation.  It  had  been  well  understood  that 
each  of  the  associates  had  his  own  customers  in  his  own  territory; 
the  agreement  is  signed  by  two  of  the  associates,  plaintiff  and  Good- 
man ;  and  it  says  that : 

"Each  of  the  undersigned  •  ♦  ♦  agrees  to  make  good  to  the  Ulman 
Ck)mpaDy  ♦  ♦  ♦  one-half  of  any  loss  whlc*  may  be  sustained  by  said 
company  <m  any  of  the  accounts  transferred  to  it  for  merchandise  shipped 
by  Ulman  Company  to  our  respective  customers." 

And  again : 

"Each  of  the  undersigned  ♦  •  ♦  has  deposited  ♦  ♦  ♦  the  respec- 
tive shares  of  stock  owned  by  each  •  ♦  ♦  as  security  for  the  performance 
by  each  of  his  agreement  ♦  ♦  ♦  to  make  good  any  of  said  losses  for  which 
we  are  respectively  Uable." 

Not  only  does  the  use  of  the  word  "respective"  and  "respectively" 
import  the  idea  that  each  associate  was  contracting  only  with  reference 
to  the  losses  connected  with  his  own  customers;  but,  unless  this  is 
the  meaning  of  the  contract,  there  is  no  satisfactory  force  in  the  words 
"each  of  the  undersigned." 

It  is  argued  that  this  language  was  adopted  so  as  to  make  the  con- 
tract liability  several  as  well  as  joint;  but  this  conclusion  presupposes 
that  otherwise  existing  merely  joint  liability  which  the  word  "respec- 
tive" negatives.  When  several  individuals  are  to  share  in  a  liability 
of  which  each  has  created  a  part,  and  it  is  desired  that  all  should  be 
liable,  and  that  each  should  be  liable  for  the  whole,  it  is  the  customary 
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language  of  the  law  to  declare  that  they  are  jointly  and  severally 
liable.  When  a  skilled  draftsman,  acting  for  the  party  to  which  the 
obligation  was  owing,  departed  from  this  familiar  formula  and  said, 
"Each  of  us  agrees  to  be  liable  for  our  respective  shares,"  we  think 
the  conclusion  inevitable  that  the  liabilities  were  fractional,  and  not 
unitary.  Otherwise,  the  word  "respective"  becomes  not  merely  sur- 
plusage, but  contradictory.  For  definitions  and  constructions  of  "re- 
spective" or  "respectively,"  see  Alsop  v.  Russell,  38  Conn.  99,  103 ; 
Wolf  V.  Lake  Erie  Co.,  55  Ohio  St.  517,  45  N.  E.  708,  36  L.  R.  A.  812 ; 
Messer  v.  Jones,  88  Me.  349,  34  Atl.  177;  Patrick  v.  Royle,  13  Q.  B. 
98,  112. 

We  may  concede  that  if  these  words  were  to  be  considered  by  them- 
selves, without  knowing  the  situation  to  which  they  were  applied,  there 
might  be  enough  of  ambiguity,  so  that  the  construction  we  have 
adopted  would  be  compelled  to  yield  to  the  effect  of  a  practical  con- 
struction by  the  parties;  but  the  trial  court  took  the  view  that  there 
was  such  an  ambiguity,  and  submitted  to  the  jury  the  effect  of  the 
practical  construction  which  defendant  alleged  and  plaintiff  denied, 
and  the  verdict  of  the  jury  has  the  effect  of  a  finding  that  the  plaintiff 
was  right  in  his  denial.  The  subject  of  interpretation  through  practi- 
cal construction  is  therefore  eliminated  from  the  case;  and  when  we 
hold,  as  we  do,  that  as  matter  of  law  the  liability  was  distributive,  and 
not  in  gross,  all  the  error  alleged  on  the  subject  of  evidence  to  ex- 
plain or  interpret  becomes  immaterial. 

We  find  no  prejudicial  variance  between  the  contract  of  guaranty  of 
payment  made  with  the  corporation,  as  alleged  in  the  petition,  and  the 
contract  of  guaranty  against  loss  made  with  Ulman,  as  shown  by  the 
proofs.  Ulman  was,  in  this  respect,  a  trustee  for  the  corporation. 
There  was  only  this  one  written  contract  between  the  parties,  and 
the  defendant  was  never  misled  or  prejudiced  in  the  least. 

[2]  It  is  plain  enough  from  the  figures  that  the  jury  allowed  all 
of  plaintiff's  claims  described  in  the  petition,  except  for  the  dividend 
which  it  was  said  belonged  to  plaintiff  and  had  been  received  by  de- 
fendant, and  that  this  claim  for  dividend  was  rejected.  Defendant 
now  argues  that  the  action  of  the  jury  in  accepting  defendant's  posi- 
tion about  the  dividend  was,  in  effect,  a  special  finding,  inconsistent 
with  the  general  verdict.  This  claim  would  require  examination,  were 
it  not  for  the  fact,  alleged  by  counsel  and  not  disputed,  that  in  the 
final  argument  to  the  jury,  and  after  the  judge  had  charged  upon 
the  subject  of  this  dividend,  plaintiff's  counsel  became  doubtful  of 
the  sufficiency  of  the  proof  to  show  that  the  defendant  had  ever  in 
fact  received  it,  and  so  withdrew  the  item  from  the  jury.  This  oc- 
currence is  not  a  part  of  the  record  of  the  trial,  as  fixed  by  the  bill 
of  exceptions;  but  it  is  enough  to  say  that  the  rejection  of  the  item 
by  the  jury  may  have  been  because  of  this  or  for  some  similar  reason, 
and  so  is  not  necessarily  inconsistent  with  the  general  verdict  rendered. 

[3]  By  an  amendment  to  the  answer,  defendant  claimed  that,  even 
if  the  written  contract  of  January  10,  1907.  was  only  that  plaintiff 
would  make  good  losses  on  the  accounts  of  his  own  customers,  yet 
that  the  next  year,  when  the  dividend  on  his  stock  became  payable 
from  the  corporation  to  plaintiff,  and  when,  by  the  terms  of  the 
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pledge,  defendant  had  the  right  to  take  this  dividend  and  apply  it 
on  the  notes  due  him,  plaintiff,  in  consideration  of  defendant  aban- 
doning that  right,  orally  agreed  to  assume  liability  for  all  the  custom- 
ers* accounts,  Goodman's  as  well  as  his  own,  and  to  allow  the  dividend 
to  be  applied  by  the  corporation  upon  that  joint  liability.  Ehiring  the 
trial,  there  was  some  evidence  tending  to  support  this  answer;  but 
that  distinct  issue  received  little  attention.  At  the  end  of  the  trial, 
defendant  submitted  a  series  of  special  requests.  No.  2  of  which  was: 

"If  the  Jury  should  find  that  the  parties  to  the  writing  of  January  10, 
1907,  sued  on  In  the  within  action,  have  themselves  construed  the  writing  as 
not  the  contract  between  them,  but  subsequently  entered  Into  an  agreement, 
whether  verbally  or  by  conduct,  different  from  that  set  forth  in  the  con- 
tract, then  I  charge  you  will  adopt  and  give  effect  to  the  later  agreement^* 

This  was  refused.  If  it  had  distinctly  presented  the  issue  raised 
by  the  amended  anwer;  there  would  be  force  in  the  contention  that 
the  refusal  was  error,  though  it  is  not  clear  how  this  new  oral  agree- 
ment would  have  escaped  the  statute  of  frauds.  However,  it  is  not 
certain  that  the  request  was  aimed  at  this  defense.  The  same  acts 
and  words  relied  on  to  show  the  new  contract  were  relied  on  also 
to  show  the  practical  construction  of  the  old;  both  the  testimony 
and  the  second  request  had  this  double  aspect;  the  court  seemed  to 
regard  this  request  as  directed  to  the  subject  of  practical  construction 
and  charged  fully  upon  that  subject;  and  neither  by  exception  nor  by 
a  further  request  was  the  trial  court  advised  that  this  request  was 
intended  to  present  specifically  the  defense  of  a  new  and  independent 
contract.  We  conclude  that  fairness  to  the  trial  court  requires  that 
a  point  of  this  kind  should  be  clearly  and  distinctly  brought  to  his  at- 
tention, and  that  error  cannot  be  predicated  solely  upon  the  refusal 
of  a  request  which  covers  up  as  much  as  it  discloses  of  the  conten- 
tion afterwards  made. 

The  judgment  is  attirmed. 


(248  Fed.  09(9 

WEGB  v.  SAFE-CABINET  CO. 

(arcuit  Court  of  Appeals,  Sixth  Circuit    AprU  3,  19ia) 

No.  2982. 

1.  CoNTBACTS  ^=»152 — Construction — Language. 

The  language  of  a  contract  itself  must  control,  unless  the  parties  them- 
selves have  placed  a  practical  construction  upon  it  to  the  contrary. 

2.  Master  and  Servant  ^s»62 — Inventions  of  Servant — Agreements  to  As- 

sign—Con  stbuctpon  OF  Patent. 

A  patent  for  a  sheet  metal  safe  or  cabinet,  issued  to  defendant,  held 
one  for  an  improvement  in  the  safe  cabinet  art,  and  within  the  terms  of  a 
contract  requiring  defendant  to  treat  as  the  property  of  his  employer 
all  his  improvements  in  a  safe-cabinet  and  his  inventions  embodying  any 
principles  of  safe-cabinet  construction. 

3.  Specific  Performance  ^s»71 — Contracts — Patents. 

When  couched  in  unambiguous  terms,  a  contract  obligating  an  inventor 
to  treat  all  inventions  and  patents  applicable  to  a  particular  art  as  the 
property  of  his  employer  is  si)eoifically  enforceable. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4  IndttCB 
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4.  CJoNTRACTS  «=»108(2) — Validity— Public  Policy. 

Where  defendant  agreed  that  any  patents  for  improTements  or  Inven- 
tions which  he  might  secure  in  a  particular  art  should  belong  to  his  em- 
ployer, such  contract,  though  appljing  to  a  patent  for  an  improvement  in 
the  art  secured  after  defendant  terminated  his  employment,  Is  not  in- 
valid, as  opposed  to  public  policy,  for,  if  the  contract  was  limited  to  pat- 
ents secured  during  the  term  of  service,  defendant  might  well  evade  its 
provisions. 

6.  Master  and  Servant  ^=s>62 — Inventions  of  Servant — Assignment. 

Where  the  contract  between  defendant  and  his  employer,  requiring 
liim  to  act  as  superintendent  of  the  employer's  manufacturing  business, 
provided  that  any  patents  for  improvement  and  inventions  in  the  article 
manufactured  should  become  the  property  of  the  employer,  defendant  is 
impliedly  bound  to  assign  such  patents. 

6L  Appeal  and  Error  ^=»1079 — Briefs — Waiver  of  Error. 

Where  nothing  more  than  the  bare  assignment  of  error  Is  set  forth  in 
the  brief,  the  error  must  be  deemed  waived. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Sessions, 
Judge. 

Bill  bv  the  Safe-Cabinet  Company  against  Peter  M.  Wege.  From  a 
decree  for  complainant,  defendant  appeals.    Affirmed. 

Fred  Chappell  and  Otis  A.  Earl,  both  of  Kalamazoo,  Mich.,  for  ap- 
pellant. 

F.  D.  Campau,  of  Grand  Rapids,  Mich.,  T.  J.  Summers,  of  Marietta, 
Ohio,  and  James  L,.  Steuart,  of  New  York  City,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
McCALL,  District  Judge. 

WARRINGTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree 
requiring  Wege  to  assign  certain  letters  patent  and  all  his  rights  there- 
under, including  all  claims  for  past  infringements  of  the  patent,  to  the 
Safe-Cabinet  Company.  Wege  and  the  company  entered  into  a  written 
contract  on  August  7,  1909,  whereby  Wege  was  engaged  as  super- 
intendent of  the  company  upon  a  salary  schedule  fixing  his  compensa- 
tion according  to  the  amount  of  business  which  the  company  might 
transact  in  a  series  of  years,  commencing  with  a  minimum  salary  of 
$3,000,  and  running  to  a  maximum  of  $5,000.  On  September  8th 
following  they  entered  into  another  written  contract,  which  required 
the  company  to  issue  to  Wege  50  shares,  of  $100  each,  of  its  fully 
paid  common  stock,  and  Wege  to  render  services  to  the  company  in 
substance  embracing  (a)  "all  present  and  future  mechanical  improve- 
ments of  the  safe-cabinet,"  and  (b)  "all  developments  and  inventions 
embodying  any  or  all  the  principles  involved  in  the  safe-cabinet  con- 
struction, due  in  part  or  altogether  to"  Wege's  "talent  and  labor,"  and, 
when  made  the  subjects  of  United  States  patents,  such  patents  "and 
what  they  may  lawfully  include"  were  to  be  the  property  of  the  com- 
pany. A  second  clause  of  this  contract  reserves  to  Wege  "full  property 
rights  in  all  patents  secured  by  him  for  inventions  in  steel  or  other 
construction,  except  as  above  stated,  which  are  due  to  his  talent  and 
labor,  except  as  may  be  modified  by  mutual  agreement  hereafter," 

^s»For  other  caBes  see  same  topic  &  KEY-NUMB  BR  In  all  Key-Numbered  Digests  &  Indexes 
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and  as  to  patents  so  secured  by  Wege  and  not  covered  by  the  first 
clause  the  parties  were  to  agree  upon  their  purchase  or  use  by  the 
company;  Wege  agreeing  to  offer  such  excepted  patents  to  the  com- 
pany "before  undertaking  to  market  any  of  them  elsewhere." 

March  25,  1910,  the  parties  made  angther  contract  in  writing  sup- 
plemental to  and  without  intending  to  modify  the  previous  contracts 
of  August  7  and  September  8,  1909.  By  the  first  clause  the  com- 
pany agreed  to  retain  Wege  as  its  superintendent  of  construction  for 
five  years  from  February  1,  1910,  under  his  "guaranteed  salary  con- 
tract" of  August  7,  1909,  with  the  understanding,  however,  that  he 
should  "give  his  undivided  time  and  service"  to  the  company  and 
to  its  satisfaction.  By  the  second  clause  of  the  contract,  and  as  an 
additional  compensation  for  his  service  and  for  his  "inventions  and 
patents  on  the  safe-cabinet  construction  proper  (all  of  which  by  pre- 
vious existing  contracts  are  and.  shall  be  the  absolute  property  of 
said  company),"  the  comj>any  agreed  to  pay  Wege  2  per  cent.,  pay- 
able quarterly,  of  all  its  business  in  safe-cabinet  construction  during 
the  life  of  "any  and  all  safe-cabinet  construction  patents,"  or  so  long  as 
he  should  remain  or  be  willing  to  remain  in  the  company's  employ, 
"irrespective  of  the  time  period  of  five  years  named  herein." 

November  3,  1911,  the  parties  made  another  supplemental  con- 
tract in  writing,  by  which  the  company  purchased  the  50  shares  of 
capital  stock  which  it  had  previously  issued  to  Wege  as  stated,  pay- 
ing therefor  $5,000  in  cash,  and  the  second  clause  of  the  contract 
of  March  25,  1910,  was  canceled,  including  the  obligation  of  the 
company  to  pay  Wege  2  per  cent,  quarterly  on  its  safe-cabinet  busi- 
ness, though  it  is  to  be  noted  that  before  this  second  clause  was  can- 
celed Wege  had  been  paid  under  the  2  per  cent,  provision  the  sum 
of  $3,595.39.  Thus,  Wege  was  at  last  guaranteed  his  position  as 
superintendent  for  at  least  five  years  from  February  1,  1910,  under 
a  salary  graduated  between  $3,000  and  $5,000  according  to  the 
amount  of  the  company's  business  in  its  safe-cabinet  construction, 
and  was  also  paid  a  total  of  more  than  $8,500  on  the  faith  of  his 
promise  to  treat  as  the  company's  property  all  of  his  improvements  of 
the  safe-cabinet  and  all  of  his  developments  and  inventions  embody- 
ing any  of  the  principles  of  the  safe-cabinet  construction. 

He  carried  out  these  contracts  for  a  time,  both  as  superintendent 
and  inventor.  Of  his  own  accord  he  left  the  company's  service  as 
its  superintendent  February  1,  1912,  just  two  years  after  the  guaranty 
of  his  position  began  to  run ;  but  before  leaving  he  conceived  at  least 
four  inventions  in  the  safe-cabinet  art,  and  applied  for  patents  upon 
all  of  them.  Patents  upon  three  were  issued  to  him  as  assignor  to 
the  company  prior  to  severing  his  employment  as  superintendent,  and 
upon  the  other  after  that  event.  These  patents  may  be  identified 
thus:  No.  993,483,  May  30,  1911,  relating  to  a  door  which  the  draw- 
ings show  is  a  safe-cabinet  door;  No.  993,627,  May  30,  1911,  pro- 
viding for  an  improved  "cabinet,  safe,  or  other  walled  structure," 
and  the  drawings  show  a  safe-cabinet;  No.  999,929,  August  8,  1911, 
which  is  declared  in  the  specification  to  be  "particularly  adapted  for 
fireproof  cabinets  and  safes";    No.   1,038,038,   September  10,   1912, 
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relating  to  a  "combined  shelf  and  partition,  more  especially  for  sheet 
metal  cabinets/' 

[1,  2]  Wege  refused,  however,  to  accede  to  a  demand  of  the  com- 
pany to  assign  to  it  the  patent  in  suit,  and  this  resulted  in  the  pres- 
ent action.  Whether  Wege  is  under  contractual  obligation  to  assign 
this  patent  is  the  issue.  Wege  applied  for  the  patent  August  16, 
1912,  and  it  was  issued  February  25,  1913,  No.  1,054,325,  entitled 
"Sheet  Metal  Safe  or  Cabinet."  In  view  of  Wege's  covenants  with 
the  company,  before  pointed  out,  it  is  important  briefly  to  consider 
the  meaning  and  scope  of  safe-cabinet  construction,  in  connection  with 
the  subject  of  the  patent  in  suit.  This  is  not  to  imply,  however,  that 
the  comparison  so  suggested  need  be  carried  to  the  extent  usually 
required  in  a  patent  suit.  We  are  not  called  upon,  for  instance,  to 
pass  upon  any  question  of  validity  or  infringement  of  the  patent  in 
issue.  We  have  only  to  determine  whether  the  subject-matter  of  the 
patent  falls  fairly  within  the  category  of  "safe-cabinet"  or  "safe- 
cabinet  construction,"  as  those  terms  were  used  in  defining  the  con- 
tractual obligations  of  the  parties. 

The  business  of  producing  what  is  known  as  the  safe-cabinet  ap- 
pears to  have  originated  in  1905  with  a  copartnership,  which  was 
carried  on  under  the  name  of  the  present  appellee  and  was  subse- 
quently converted  into  a  corporation.  Willis  V.  Dick,  a  member  of 
this  copartnership  and  now  president  of  appellee,  testified  that  he 
manufactured  "a  fire-resisting  product  known  as  the  safe-cabinet 
produced  by  the  Safe-Cabinet  Company,"  and,  further,  that  he  "was 
the  inventor  of  the  original  safe-cabinet."  Although  it  is  insisted 
that  some  of  the  elements  of  his  safe-cabinet  are  old,  we  do  not  find 
any  contradiction  of  this  testimony.  A  patent  was  issued  to  Willi^ 
V.  Dick,  January  9,  1906,  No.  809,497,  entitled  "Fire-Resisting  Cabi- 
net."   He  states  in  his  specification: 

"The  object  of  this  inv^ition  is  to  provide  a  flre-resisting  cabinet,  chiefly 
of  sheet  metal,  which  shall  be  of  simple  and  economical  construction,  and  in 
which  papers,  documents,  and  other  perishable  things  may  be  stored  with  rea- 
sonable assurance  against  loss  or  injury  by  fire  and  water,  especiaUy  in  in- 
cipient conflagrations." 

The  structure  is  described  in  detail  in  his  specification  and  is  il- 
lustrated by  accompanying  drawings.  Its  appearance  is  similar  to  that 
of  the  old  type  of  safes.  Its  interior  is  equipped  with  shelving  de- 
signed for  the  filing  of  papers,  documents,  and  the  like;  the  end  (or 
side)  and  back  walls,  as  also  the  two  doors  in  front,  are  composed  of 
exterior  and  interior  vertical  plates  of  sheet  metal,  which  are  so  spaced 
and  fastened  one  with  another  as  to  form  air  chambers  between 
them;  the  base  and  top  are  composed  of  heavy  sheet  metal  suitably 
adjusted  and,  through  the  use  of  bolts  and  nuts  or  rivets,  fastened 
to  the  walls.  The  interiors  of  the  sheet  metal  walls  and  of  the  doors 
of  the  cabinet  are  provided  with  a  sheeting  of  asbestos  to  protect 
them  against  heat.  Metal  tie  pieces  and  braces  are  used  for  con- 
necting the  vertical  terminals  of  the  end  and  back  walls  and  bracing 
them;  and  the  specification  suggests  that  the  paneling  of  the  metd 
will  add  to  the  rigidity  of  the  structure  and  also  enhance  its  appear- 
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ance.  The  doors  are  provided  with  lips  all  around,  so  as  to  lap  on 
the  front  of  the  cabinet  and  on  each  other,  and  are  provided  with 
combination  lock,  etc.  The  prominent  results  sought  to  be  obtained 
by  this  construction,  according  to  the  specification  and  claims,  were 
its  double  walls,  lightness,  rigidity,  fire-resisting  qualities,  and  econ- 
omy. 

The  claims  do  not  specify  doors,  and  it  is  to  be  noted  that  some  of 
the  models  introduced  have  doors  and  socfte  have  not.  A  number  of 
the  claims  relate  to  the  interior  shelving,  *  which  is  not  important 
in  the  present  suit.  Claims  1,  2,  and  9  may  be  treated  as  typical,  so 
far  as  present  pertinency  is  concerned,  of  the  patented  device;  they 
are  copied  in  the  margin.^ 

A  specific  description  of  a  patented  structure  confessedly  belonging 
to  the  safe-cabinet  art  is  to  be  found  in  Safe-Cabinet  Co.  v.  Globe- 
Wemicke  Co.,  242  Fed.  497,  155  C.  C.  A.  273  (C.  C.  A.  2).  The 
patent  there  in  suit.  No.  999,929,  was  one  of  those  issued  to  Wege 
as  assignor  to  the  present  appellee,  as  above  pointed  out.*  The  pat- 
ent was  held  anticipated  and  invalid;  and  it  is  to  be  observed  that 
one  of  the  anticipating  patents  there  cited  and  commented  on  was 
the  Dick  patent,  above  partially  described  for  purposes  of  the  present 
case.  In  alluding  to  the  Dick  patent.  Judge  Rogers  said  (242  Fed. 
at  page  505,  155  C.  C.  A.  at  page  281): 

"Also  prior  in  time  to  Wege  is  the  Dick  patent,  No.  809497,  appUed  for  on 
February  7,  1905^  and  Issued  on  January  9,  1906.  That  was  granted  for  *new 
and  useful  improvements  in  flre-resistlng  cabinets.'  The  specification  disposes 
a  double  walled  sheet  metal  cabinet  of  t£e  general  shape  and  outline  of  that  in 
which  it  (the  complainant)  now  claims  to  employ  the  invention  of  the  patent 
in  suit  It  describes  'paneling  of  the  metal'  as  employed  to  give  rigidity  to 
the  structure,  and  uses  interlocking  flanges  to  Join  the  sheet  metal  parts  to- 
gether, but  reinforces  these  Joints  by  the  use  of  screws  and  rivets.  It  is  in- 
distinguishable in  function  and  In  general  appearance  from  the  patent  in  suit" 


1  "1.  In  a  flre-resistlng  cabinet,  the  combination,  with  a  base,  of  end  and 
back  walls  of  sheet  metal,  said  end  waU  having  an  inwardly  standing  vertical 
terminal  portion  lo  and  said  back  wall  having  an  outwardly  standing  vertical 
terminal,  a  Ue  piece  for  connecting  the  said  terminals  of  said  end  and  back 
walls  consisting  of  a  doubly  and  opposite  grooved  piece  in  which  said  ter- 
minals project,  and  means  for  securing  said  piece  to  said  terminals." 

"2.  In  a  fire-resisting  cabinet,  the  combination,  with  a  base,  of  end  and  ba<A 
walls  of  sheet  metal,  a  tie  piece  and  brace  for  connecting  the  vertical  terminals 
of  said  end  and  back  walls  and  bracing  the  same,  consisting  of  strip  of  metal 
bent  to  form  a  double  groove  into  which  the  said  terminals  project  and  a  wing 
to  constitute  the  brace." 

"9.  In  a  fire-resisting  cabinet,  the  combination  with  a  suitable  base,  of  the 
vertical  casing  thereof  comprising  an  outer  waU  of  sheet  metal  made  in  three 
pieces,  to  wit,  end  portions  1  having  back  i>ortions  ia  integral  therewith  ex- 
tending partially  across  the  back,  and  portions  V>  integral  with  the  end  por- 
tions extending  partially  across  the  front  and  a  portion  ft  connecting  the  edges 
of  the  portions  If^^  at  the  back,  and  an  inner  ^^all  also  of  sheet  metal  extending 
imrallel  to  the  outer  wall  and  Joined  thereto  it  or  near  the  edge  of  the  wall  1>, 
substantially  as  described." 

s  The  complete  double  wall  feature  of  the  structure  described  in  this  patent 
is  to  be  particularly  noticed,  since  it  shows  that  Wege,  as  well  as  the  company, 
regarded  this  feature  as  a  distinct  element  of  safe-cabinet  construction  more 
than  a  year  and  a  half  before  the  patent  in  suit  was  issued. 
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Examination  of  that  decision,  in  connection  with  the  fact  that 
Wege  considered  himself  bound  to  assign  the  patent  there  in  suit 
to  the  present  appellee,  cannot  fail  to  show  that  when  designing  that 
device  Wege  regarded  the  principles  of  safe-cabinet  construction  as 
at  once  broad  in  scope  and  calling  for  development.  That  he  believed 
the  subject  was  meritorious  is  shown  by  his  testimony  in  the  present 
case: 

"It  Is  a  fireproof  article,  and  It  is  the  lightest  fireproof  article  in  steel  fur- 
niture I  have  ever  seen." 

And  although  the  patent  here  in  issue  contains  all  the  essential 
elements,  or  their  equivalents,  of  the  safe-cabinet  construction,  yet 
Wege  in  effect  relies  on  a  single  feature  and  the  claimed  relation 
of  tfiat  feature  to  the  other  elements  of  the  patent,  to  show  that  the 
patent  does  not  belong  to  the  safe-cabinet  art.  We  have  seen  that 
Wege  applied  for  the  patent  August  16,  1912,  a  few  months  after  he 
quit  the  company's  service  as  superintendent.  He  stated  in  his  specifi- 
cation that  he  had  "invented  certain  new  and  useful  improvements 
in  sheet  metal  safes  or  cabinets" ;  also : 

"This  invention  relates  particularly  to  improvements  in  sheet  metal  safes 
or  cabinets,  with  sheet  metal  walls.  While  my  improvements  are  particularly 
available  for  safes  and  the  like,  and  I  have  illustrated  the  same  embodied  in 
a  safe  structure,  the  invention  may  be  made  use  of  in  double  walled  structures 
in  various  relations." 

The  main  objects  of  the  invention,  he  in  substance  adds,  are  "to 
provide  an  improved  sheet  metal  walled  structure  which  is*'  (1)  "light 
and  simple,"  "economical  to  produce,"  "easily  and  quickly  assembled'' ; 
(2)  "very  rigid";  (3)  "in  which  the  passage  of  heat  through  the  wall 
joints  and  door  joints  is  quite  effectively  prevented."  It  is  unneces- 
sary to  point  out  the  practical  identity  in  name  and  objects  of  this 
structure  with  the  name  and  objects  of  the  safe-cabinet;  this  is 
manifest.  Further,  the  drawings  throughout  illustrate  a  safe-cabinet 
and  nothing  else;  and  it  has  been  placed  in  direct  competition  with 
appellee's  safe-cabinet. 

What  Wege  does  here  is  to  place  two  rectangular  metal  frames 
within  the  walls  to  engage  and  reinforce  them.  The  rear  frame 
is  held  in  place  between  the  outer  and  inner  rear  walls,  such  inner 
wall  engaging  the  entire  inwardly  turned  flange  of  the  frame;  the 
front  frame  is  contained  within  inwardly  turned  angle  flanges  of 
the  front  terminals  of  the  outer  top,  bottom  and  side  walls ;  the  front 
frame  and  the  edges  of  the  rear  wall  engage  respectively  the  front 
terminals  and  the  rear  terminals  of  the  inner  top,  bottom,  and  side 
walls ;  specific  description  of  these  parts,  or  of  the  mode  of  assembling 
them,  is  not  of  present  importance;  it  is  sufiicient  to  say  that  the 
structure  is  a  double  wall  safe-cabinet.  The  most  that  can  be  said 
of  the  frames  is  that  they  serve  to  enhance  the  rigidity  of  the  struc- 
ture. When  once  placed  in  position,  they  differ  in  form,  though  not 
in  function,  from  the  frame  of  the  patent.  No.  999,929,  turned  over 
to  appellee  by  Wege  in  pursuance  of  his  contract,  as  already  stated 
(see  in  this  connection  Safe-Cabinet  Co.  v.  Globe- Wernicke  Co.,  supra, 
242  Fed.  at  page  501,  155  C.  C.  A.  273);  but,  save  in  matter  of  de- 
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gree,  it  is  hard  to  perceive  any  material  difference  in  either  functioa 
or  operation  between  the  frames  of  the  patent  in  suit  and  the  metal 
tie  pieces  and  braces  above  pointed  out  in  the  Dick  patent  (see  claims 
1  and  2,  note  1,  supra).  True,  as  before  indicated,  counsel  urge  in 
Wege's  behalf  that  the  frames  of  the  patent  in  suit  are  made  distinct 
elements  of  each  of  the  combinations  recited  in  all  but  one  of  the 
claims,  and  that  these  frames  and  their  connections  with  the  other 
parts  constitute  the  subject-matter  of  the  patent;  and  the  decision 
of  this  court  in  the  Scaife  Case,  209*  Fed.  at  pages  214,  215,  126  C. 
C.  A.  304,  is  cited  in  support  of  a  contention  in  substance  and  effect 
that  the  claims  of  the  patent  in  suit  must  be  construed  as  entitling 
Wege  to  combine  and  use  with  his  frames  the  old  parts  of  the  safe- 
cabinet;  in  other  words,  that  by  introducing  into  its  construction 
a  new  method  of  bracing  and  strengthening  the  safe-cabinet  he  could 
rightfully  monopolize  the  whole.  This  ignores  alike  the  contract  on 
which  the  instant  case  is  founded  and  the  fact  that  no  contractual 
question  was  involved  in  the  Scaife  Case.  The  present  contract  is 
expHcit,  and,  unless  the  parties  themselves  have  placed  a  practical 
construction  upon  it  which  is  inconsistent  with  the  recovery  here 
sought,  the  language  of  the  instrument  itself  must  control  the  case. 

It  is  insisted  for  Wege  that  the  patent  in  suit  is  but  a  development 
of  what  is  called  the  Unette  patent.  No.  993,484,  which  was  issued 
to  Wege  May  30,  1911;  and  it  appears  that  on  December  5,  J911, 
the  company  gave  to  Wege  a  certificate  that  the  contract  between  the 
parties  did  not  involve  the  Unette  patent,  and  that  he  was  "free  to 
deal  with  this  particular  patent  according  to  his  own  will  and  op- 
portunity." It  is  to  be  observed  that  this  certificate  was  delivered 
about  one  month  after  the  date  of  the  last  contract  the  parties  entered 
into.  We  are  unable  to  appreciate  the  claimed  relevancy  of  this 
patent  to  the  present  controversy.  In  the  first  place,  the  Unette 
patent  does  not  call  for  a  double  wall  structure  within  the  meaning 
of  safe-cabinet  construction ;  it  only  calls  for  a  supplemental  interior 
wall  on  two  sides  to  secure  the  bracing  pieces  in  position.  The  rea- 
son for  not  following  the  Unette  plan  is  to  be  found  in  Wege's  specifi- 
cation for  the  patent  now  in  suit : 

*'A  double  walled  structure  is  secured  which  Is  of  very  great  advantage  in 
safes  and  structures  of  like  diaracter." 

Assuming,  as  counsel  claim,  that  double  walls  were  old,  yet  this 
could  not  help  Wege.  Since  double  walls  were  an  essential  feature 
of  the  safe-cabinet  at  the  time  Wege  entered  into  the  contract  in  issue, 
he  could  not  thereafter  appropriate  this  element  to  himself  as  part 
of  an  improved  safe-cabinet  upon  any  theory  either  that  the  element 
was  old  or  that  the  element  was  contained  in  his  Unette  patent.  In 
the  next  place,  it  is  true  that  for  the  purpose  of  strengthening  the 
Unette  device  Wege  placed  metal  angle  braces,  calling  them  in  his 
claims  "angular  bracing  pieces,"  at  the  corners  of  the  structure,  though 
the  arms  of  these  braces  were  made  to  extend  only  short  distances 
from  the  comers.  These  angle  braces  may  be  helpful  in  a  partially 
double  wall  structure,  like  the  Unette,  but  they  have  never  been 
used  in  a  double  wall  structure,  like  the  safe-cabmet.     It  was  there- 
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fore  not  unnatural  for  the  company  in  December,  1911,  to  yield  as  it 
did  to  Wege's  solicitation  to  give  him  the  certificate  in  question.  It 
is  an  entirely  different  matter,  however,  for  Wege  now  to  claim  that 
he  thus  secured  a  right,  not  only  to  convert  the  Unette  into  a  double 
wall  safe-cabinet,  but  also  to  make  a  distinct  improvement  upon 
the  bracing  features  of  the  safe-cabinet,  and  then  treat  the  invention 
as  his  own  property.  The  language  of  the  certificate  does  not  warrant 
such  results  as  these.  Wege  was  left  "free  to  deal  with  this  particular 
[Unette]  patent  according  to  his  own  will  and  opportunity."  It  was 
that  patent,  not  the  patent  in  suit,  to  which  that  language  was  ap- 
plied. Saying  that  Wege  might  "deal''  with  the  Unette  was  far  from 
saying  that  he  might  convert  the  device  into  a  structure  that  would 
destroy  both  the  contract  and  the  safe-cabinet 

Another  Wege  patent.  No.  1,017,354,  issued  February  13,  1912, 
is  offered  to  show  that  the  company  recognized  the  right  of  Wege  to 
use  metal  comer  braces  similar  to  those  of  the  Unette  patent,  and  also 
in  a  structure  of  extraordinary  width  to  employ  an  intermediate  metal 
interlocking  piece  to  connect  with  an  arm  of  each  of  two  opposed  cor- 
ner braces,  leaving  the  other  arms  of  such  corner  pieces  of  their  normal 
length.  This  interlocking  connection  is  effected  by  making  a  recess 
and  a  tongue  near  the  end  of  each  of  such  opposed  corner  bracing  arms 
and  near  each  end  of  the  intermediate  member,  so  that  such  recesses 
and  tongues  will  register  one  with  another.  Here  again  we  find,  as  in 
the  Unette  patent,  an  inner  supplemental  wall  on  two  sides  of  the 
structure  to  hold  the  interlocked  pieces  in  place.  It  does  not  appear 
that  this  structure  has  been  specially  adapted  to  safe-cabinet  construc- 
tion, nor  that  it  has  ever  been  used  in  a  construction  of  that  kind.  The 
patent  was  offered  to  the  company,  however,  if  it  would  accept  and 
pay  for  it  under  the  second  clause  of  the  contract.  Our  attention  is 
called  to  the  circumstance  that  the  president  of  appellee  appears  to 
have  been  one  of  the  witnesses  to  the  letters  patent ;  but  this,  like  the 
refusal  to  accept  the  patent,  would  seem  to  signify  that  the  interlocking 
device  was  not  regarded  as  useful.  It  is  vain  for  counsel  t6  say  that 
the  company's  attitude  toward  this  patent  was  not  consistent  with  its 
demand  for  an  assignment  of  the  patent  in  suit.  That  patent  is  not 
like  the  patent  in  suit;  but,  if  it  were  assumed  that  a  mistake  was 
made  in  not  demanding  its  assignment,  this  could  not  affect  the  va- 
liditv  of  the  demand  made  for  the  patent  in  suit. 

[3]  In  view  of  all  the  facts- we  are  convinced  that  the  patent  in  suit 
is  a  development  of  the  safe-cabinet,  and  not  of  either  the  Unette  pat- 
ent or  the  patent  last  considered  (1,017,354),  and  hence  that  the  case 
must  be  controlled  by  the  first  clause  of  Wege's  contract  of  September 
8,  1909.  This  contract  is  distinct  from  the  one  employing  Wege  as 
superintendent,  and  according  to  its  terms  it  is  still  subsisting.  As 
we  have  seen,  the  first  clause  of  this  contract  obligated  Wege,  in  con- 
sideration of  $5,000  in  paid-up  stock  of  the  company,  to  turn  over  to 
it  all  of  his  "present  and  future  mechanical  improvements  of  the  safe- 
cabinet"  and  all  of  his  "developments  and  inventions  embodying  any 
or  all  the  principles  involved  in  the  safe-cabinet  construction."  At 
the  dates  of  these  two  contracts  the  company  was  the  owner  of  the 
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Dick  patent,  and  tinder  this  patent  was  engaged  in  the  business  of 
producing  the  safe-cabinet;  through  the  contracts  W^e  became  pe- 
cuniarly  interested  in  the  company ;  both  his  salary  as  superintendent 
and  the  value  of  his  stock  were  to  be  directly  affected  by  the  success 
of  the  business.  It  hardly  can  be  doubted  that  in  such  circumstances 
it  was  competent  for  the  parties  to  bind  themselves  according  to  the 
covenants  of  the  first  clause  of  the  contract  of  September  8,  1909.  It 
is  true  that  contracts  of  this  character  are  more  frequently  entered 
into  with  reference  to  assignments  of  particular  patents  and  protec- 
tion of  the  assignees  against  impairment,  if  not  destruction,  of  the 
value  of  the  patents  through  improvements  subsequently  made  by  the 
assignors.  It  is  a  well-settled  rule  that  contracts  of  this  latter  class, 
when  couched  in  unambiguous  terms,  are  binding  and  specifically  en- 
forceable. Littlefield  v.  Perry,  88  U.  S.  (21  Wall.)  205,  222,  22  L.  Ed. 
577;  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  697,  700  (C.  C),  by  Mr. 
Justice  Bradley;  Printing  &  Numerical  Registering  Co.  v.  Sampson, 
L.  R.  19  Eq.  462,  464,  by  Sir  George  Tessel;  Lion  Tractor  Co.  v.  Bull 
Tractor  Co.,  231  Fed.  156,  161,  145  C,  C.  A.  344  (C.  C.  A.  8) ;  West- 
inghouse  Air  Brake  Co.  v.  Chicago  Brake  &  Mfg.  Co.,  85  Fed.  786, 
791  et  seq.  (C.  C).  The  recent  case  of  American  Cone  &  Wafer  Co. 
v.  Consohdated  Wafer  Co.,  247  Fed.  335,  159  C.  C.  A.  429  (C.  C.  A. 
2),  is  distinguishable  from  this  class  of  decisions,  because  the  ccmtract 
there  involved  was  regarded  by  the  court  as  vague  and  uncertain. 

[4]  The  principles  of  that  class  of  decisions  are  essentially  applicable 
to  contracts  like  the  present  one.  Here  was  a  special  business  found- 
ed on  a  particular  patented  device,  the  safe-cabinet;  the  covenants 
in  question  were  limited  to  the  "present  and  future"  improvement  and 
development  of  the  safe-cabinet,  and  save  in  this  respect  did  not  pur- 
port to  interfere  with  Wege's  exercise  of  his  inventive  faculties.  The 
subject  of  the  contract  was  known  to  Wege  when  he  ^tered  into  it; 
as  long  as  his  pecuniary  interest  continued  Wege  performed  his  cove- 
nants ;  in  this  period  he  was  told  all  the  business  secrets  and  designs  of 
the  company.  Can  it  be  that  he  could  absolve  himself  from  the  obliga- 
tion of  the  contract  by  voluntaril)r  selling  to  the  company  his  stcdc 
and  then  withdrawing  from  its  service  as  superintendent?  Apart  from 
the  analogy  of  Wege's  covenants  to  those  considered  in  the  class  of 
decisions  already  cited,  we  think  an  inventor  may,  under  such  circum- 
stances as  exist  here,  aside  frcmi  his  right  to  bind  himself  as  an  inci- 
dent to  his  assignment  of  a  patent,  lawfully  obligate  himself  to  improve 
and  develop  a  particular  device  belonging  to  another  person  and  to 
assign  or  otherwise  turn  over  to  such  person  any  inventions  he  may 
produce  in  that  behalf.  This  in  principle  is  recognized  with  respect  to 
contracts  of  employment  where  appropriate  provision  is  made  in  the 
contract;  it  is  true  that  the  employe's  production  may  be  limited  to 
discoveries  made  during  his  employment,  but  this  cannot  militate 
against  the  right  to  provide  for  continuing  the  obligation,  r^rdless  of 
the  period  of  employment;  if  such  safeguard  were  not  available,  the 
invelitor  might  through  knowledge  obtained  in  his  employment  evade 
the  contract  later  and  render  it  valueless.  Hulse  v.  Bonsack  Mach.  Co., 
65  Fed.  864,  866,  13  C.  C.  A.  180,  et  seq.  (C.  C.  A.  4) ;  Thompson  v. 
Automatic  Fire  Protection  Co.,  155  Fed.  548,  550  (C.  C);   Id.,  197 
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Fed.  750,  752  (D.  C),  affirmed  211  Fed.  120,  121,  128  C.  C.  A.  22  (C. 
C.  A.  2).  See,  also,  Reece  Folding  Mach.  Co.  v.  Fenwick,  140  Fed. 
287,  288,  72  C.  C.  A.  39,  2  L.  R.  A.  (N.  S.)  1094  (C.  C.  A.  1),  Judge 
Putnam  announcing  the  opinion,  though  specific  performance  of  the 
contract  was  denied  for  a  reason  of  no  present  importance.  It  follows 
that  the  present  contract  is  not  open  to  counsel's  criticism  that  this 
interpretation  of  Wege's  covenants  is  opposed  to  sound  policy,  in  that 
it  would  prevent  him  from  developing  the  Unette  patent  and  amount 
to  "a  mortgage  on  a  man's  brain."  The  difficulty  with  the  criticism  is 
that  under  the  guise  of  the  Unette  patent  Wege  has  produced  a  safe- 
cabinet,  and  so  has  invaded  even  the  limited  field  he  obligated  himself 
to  cultivate  for  the  benefit  of  appellee. 

[5]  Counsel  call  attention  to  the  fact  that  the  contract  does  not  in 
terms  require  Wege  to  transfer  to  appellee  any  patent  resulting  from 
future  inventions.  In  view  of  the  rule  laid  down  in  Littlefield  v.  Perry, 
supra,  88  U.  S.  (21  Wall.)  at  page  226,  22  L.  Ed.  577,  we  think  Judge 
Sessions  correctly  disposed  of  this  objection : 

''WbUe  the  contract  does  not  contain  a  specific  provision  for  tlie  assignment 
of  patents  which  under  its  terms  are  *the  property  of  the  safe-cabinet  com- 
pany,' such  requirement  is  clearly  and  necessarily  implied.  Moreover,  by 
the  assignment  of  four  previous  patents,  defendant  has  expressly  recognized 
his  obligation  to  assign." 

[8]  After  the  opinion  below  was  announced,  Wege  obtained  leave 
to  file  an  account  of  alleged  cost  of  developing  the  structure  of  the 
patent  in  suit  and  securing  letters  patent,  $3,693.  This  was  disallowed, 
except  as  to  this  last  item  of  cost  $135.50.  Error  is  assigned  to  such 
disallowance,  but  nothing  more  than  the  assignment  is  set  out  in  the 
brief,  and  it  must  be  regarded  as  waived. 

The  decree  is  affirmed. 


<2^  Fed.  70Q 

BOLIN  et  aL  v.  WILKBH  et  al. 

(Circuit  Ckmrt  of  Appeals,  Fifth  Circuit    Mardi  18^  19ia) 

No.  3181. 

1.  MoBTGAOEs  ^=s>37(^)— Dkeds  ABSOLim  ON  Theib  Face — Pabol  Bvidkhob. 

A  conveyance  of  land  absolute  In  form,  without  an  accompanying  d0> 
feasance,  contract  of  repurchase,  or  other  agreement  in  writing,  may  In 
equity,  by  extrinsic  and  parol  evidence^  be  shown  to  be  a  mortgage^ 
without  violating  the  parol  evidence  rule  or  the  statute  of  frauds. 

2.  MoBTOAGEs  ^=>60SJ4 — SoiiB  TO  Declabe  Deed  a  Mobtqage — Ingidentai. 

Relief. 

As  an  incident  to  a  suit  to  have  a  deed  absolute  on  its  face  declared  a 
mortgage,  court  of  equity  has  Jurisdiction  to  declare  an  accounting  for 
the  profits  received  from  the  property. 

3.  Mobtgages  ^=s>32(3) — Deed  Absolute  in  Fobm. 

While  the  relation  of  debtor  and  creditor  is  essential  to  the  existence 
of  a  mortgage,  a  conveyance  absolute  in  form,  but  as  security  for  debts 
of  the  grantor,  which  the  grantee  agreed  to  assume,  wiU  be  treated  in 
equity  as  a  mortgage;  the  debts  not  being  extinguished  by  the  convey- 
ance. 


^s>For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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4.  MoBTOAOBS  ^=»591(3) — ^Equity  of  Bedemftion — ^Extinction   bt   Aob 

MENT. 

The  parties  to  a  mortgage  cannot,  by  any  stipulation  or  contract  there- 
in or  contemporaneous  therewith,  extinguish  the  right  of  redemption,  and 
this  is  so  though  the  c<Hiyeyance  be  absolute  in  form ;  and  hence,  in  the 
absence  of  an  estoppel  or  a  release  of  the  equity  of  redemption,  the 
right  of  redemption  persists  in  the  mortgagor  and  may  be  enforced. 

5.  MoBTOAOES  ^=s>596,  597 — Equity  ot  BsoEacPTioN — Release  and  Estoppel. 

A  mortgagor  may,  by  an  agreement  based  on  sutttdent  consideration 
and  entered  into  after  the  execution  of  the  mortgage,  release  his  equity 
of  redemption ;   likewise  he  may  estop  himself  from  asserting  that  right 

6.  Mobtoages  ^=»37(2) — Suit  to  Have  Deed  Degiabed  Mobtoagb — ^Pabol 

Evidence. 

Where  land  was  conveyed  by  deed  absolute  on  its  face  as  security  for 
a  debt,  and  a  representative  of  the  grantor  remained  in  possession  of 
either  the  whole  or  a  part  of  the  premises,  CJode  Miss.  1906,  S  4783,  de- 
claring that  a  conveyance  or  writing  absolute  on  its  face,  where  the 
maker  parts  with  possession,  shall  not  be  proved  by  parol  evidence  to 
be  a  mortgage,  unless  fraud  in  its  procurement  be  the  issue  to  be  tried, 
has  no  application. 

7.  MoBTGAOEs  ^=:»608^ — Suit  to  Have  Deed  Declabed  Mobtgaoe — Aveb- 

MENTB  OF  FBAUD. 

A  bill  seeking  to  have  a  deed  absolute  on  its  face  of  lands  partly 
located  In  Mississippi  declared  a  mortgage,  which  alleged  that  the  de- 
fendant induced  the  grantor,  an  old  man,  who  was  in  difUcultles,  finan- 
cial and  otherwise,  to  have  the  lands  conveyed  to  her  under  an  agree- 
ment that  she  would  pay  off  Indebtedness  and  would  reconvey  the  prop- 
erty upon  being  reimbursed,  that  the  offer  was  made  with  intent  to 
defraud,  and  that  after  securing  the  conveyance  defendant  made  exces* 
slve  demands  and  prevented  the  grantor  from  repaying  her  advances, 
etc.,  sufficiently  charges  fraud  to  take  the  case  out  of  Code  Miss. 
1906.  f  4783. 

8.  Equity  ^=>141(1)— Mobtgageb  ^=>606% — Bill  to  Declabe  Deed  a  Mobt- 

gage — sufficienct. 

The  sufficiency  of  a  bill  is  not  to  be  determined  by  a  consideration  of 
whether  the  pleader  will  be  able  to  establish  his  allegations;  so  a  bill 
seeking  to  have  a  deed  absolute  on  its  face  declared  a  mortgage  is  not 
subject  to  attack  under  Ckxle  Miss.  1906,  S  4783,  on  the  ground  that  the 
character  of  the  Instrument  could  only  be  established  by  parol,  where 
the  bill  set  up  writings  showing  the  mortgage  character  of  the  deed. 

9.  Mobtgages  ^=»37(2) — Suit  to  Declabe  Deed  a  Mobtoagb — ^Pabol  Evi- 

DENca 

Under  Code  Miss.  1906,  S  4783,  declaring  that  a  conveyance  absolute 
on  its  face,  where  the  maker  parts  with  possession,  shall  not  be  proved 
by  parol  evidence  to  be  a  mortgage  only,  unless  fraud  in  its  procurement 
be  the  issue  to  be  tried,  parol  evidence  is  admissible  to  show  that  a 
written  memorandum,  executed  by  the  grantee,  acknowledging  mortgage 
character  of  a  deed  absolute  on  its  face,  was  delivered,  and  that  the 
person  to  whom  it  was  addressed  was  acting  for  the  grantor,  since, 
like  the  statute  of  frauds,  this  statute  would  not  exclude  all  oral  evi- 
dence, where  controlling  and  essential  features  are  established  by  writ- 
ten evidence. 

10.  Fbauds,    Statute    of  ^=s>63(5) — ^Tbuots — ^Deeds   Absolute  on    Face— 
Mobtgages. 

Code  Miss.  1906,  f  4780,  declaring  that  declarations  or  creations  of 
trusts  shall  be  made  and  manifested  by  writing,  but  that,  where  any 
trust  shall  arise  or  result  by  implication  of  law  out  of  a  conveyance  of 
land,  such  trust  shall  not  be  affected  by  the  statute,  by  its  own  terms 
excepts  a  mortgage  created  by  deed  absolute  on  its  face. 

^s»For  other  casm  tee  Mine  topic  ft  KET-NUHBBR  in  aU  Key-Numbered  Digests  ft  Indezee 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi;   Henry  C.  Niles,  Judge. 

Bill  by  E.  E.  Bolin,  trustee  for  William  Schild,  and  another,  against 
Mrs.  E.  E.  Wilkes  and  others.  From  a  decree  dismissing  the  bill, 
complainants  appeal.    Reversed. 

Bolin,  as  trustee  for  WilUam  Schild,  and  another,  filed  a  bill  in  the  Dis- 
trict Court  for  the  Southern  District  of  Mississippi,  against  Mrs.  E.  E.  Wilkes 
and  others,  making,  In  addition  to  formal  statements,  allegations,  in  sub- 
stance, as  follows: 

(1)  William  Schild,  in  October,  1916,  executed  to  Bolin,  trustee,  a  deed  of 
trust  conveying  the  real  property  in  controversy. 

(2)  In  1906  Schild  procured  from  the  Grenada  Bank  a  loan  of  $17,000, 
and  pledged  as  collateral  $33,000  of  the  notes  of  the  Southern  Land  Company, 
secured  by  a  trust  deed  on  part  of  the  land  in  controversy.  This  loan  was 
reduced  by  payments,  until  on  October  9,  1912,  the  indebtedness  amounted  to 
$3,976.99.  The  Southern  Land  Company  failed  to  pay  its  notes,  and  the 
property  described  was  sold  under  foreclosure,  bid  in  in  the  name  of  the 
bank,  and  conveyance  made  to  it,  to  be  held  in  trust  for  Schild,  and  as  se- 
curity for  the  balance  unpaid  on  his  indebtedness.  When  the  original  loan 
was  made,  and  as  further  security,  Schild  conveyed  another  part  of  the  prop- 
erty in  suit  to  J.  T.  Thomas,  president  of  the  bank.  During  the  period  the 
title  to  these  properties  was  thus  held,  from  1906  to  1912,  Schild  paid  the 
taxes  and  was  In  possession  of  the  property,  collecting  the  rents  therefrom. 
When  the  loan  was  made,  Thomas,  acting  for  the  bank,  executed  a  trust 
agreement,  whereby  he  agreed  to  hold  the  title  as  trustee,  and,  when  the 
notes  were  paid,  all  property  and  land  held  as  collateral  were  to  be  recon- 
veyed  to  Schild,  or  to  whomsoever  he  might  direct  When  the  Southern 
Land  Company  defaulted,  the  bank  purchased  the  land  sold  under  the  deed 
of  trust  of  the  Southern  Land  Company,  and  held  the  same  in  trust  as  se- 
cuHty  for  the  debt  due  by  Schild;  the  land  being  substituted  for  the  notes 
primarily  held  as  collateral.  In  the  year  1911,  and  imtil  June,  1912,  Schild 
was  in  a  sanitarium  at  Biloxi,  and  later  in  the  insane  hospital  at  Jackson, 
where  he  received  treatment  for  nervous  trouble.  When  he  returned,  he 
was  advised  by  the  bank  that  the  balance  due  on  the  notes  must  be  paid  on 
or  before  December  1,  1912.  The  bank  at  that  time  recognized  that  the 
beneficial  title  was  in  Schild,  and  that  the  lands  were  held  under  the  trust 
agreement.  On  August  11,  1912,  SchUd  was  due  the  bank  $3,987.  To  give 
him  time  in  which  to  arrange  to  secure  money  to  pay  the  debt,  an  .extension  to 
December  1,  1912,  was  granted  by  a  writing  dated  September  13,  1912. 

(3)  At  various  times  prior  to  1906  Schild  purchased  the  balance  of  the  prop- 
erty described  in  suit,  and  had  conveyances  made  to  his  wife,  Mrs.  J.  M. 
Schild.  On  September  30,  1911,  Mrs.  Schild  executed  a  trust  deed,  securing 
$2,000,  to  R.  E.  Howard,  conveying  the  land  to  J.  E.  Ham,  trustee.  On  Sep- 
tember 30,  1911,  she  executed  a  second  trust  deed  to  secure  $2,600.  On  Sep- 
tember 14,  1912,  all  of  this  property  conveyed  to  Ham,  trustee,  was  conveyed 
to  Schild  by  Mrs.  Schild  in  a  property  settlement  had  between  them;  this 
conveyance  being  subject  to  the  two  deeds  of  trust  securing  debts  amotmting 
at  that  time  to  $3,135. 

(4)  After  the  discharge  of  Schild  from  the  insane  hospital,  he  found  that 
large  property  holdings,  other  than  those  involved  here,  had  been  dissipated. 
During  the  month  of  September  the  bank  insistently  demanded  payment  of 
the  balance  of  the  $17,000  loan.  About  the  time  of  his  release,  his  brother 
Joel  Schild  had  been  making  efforts  to  procure  the  necessary  money  to  pay 
off  this  indebtedness  to  the  bank.  Defendants  Mrs.  E.  E.  Wilkes,  B.  B. 
Wilkes,  and  John  Wilkes  were  aware  of  Schlld's  confinement  and  of  the 
threatening  attitude  of  the  bank  with  reference  to  the  indebtedness.  Mrs.  E. 
E.  Wilkes  volunteered  to  Joel  Schild  to  lend  the  necessary  money  to  pay  the 
bank  debt,  and  to  take  title  to  the  properties  held  in  trust  by  the  bank,  the 
property  to  be  held  by  her  under  all  the  conditions  under  which  it  was  held 
by  the  bank.    In  furtherance  of  this,  and  to  ascertain  accurately  the  situa- 
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tion,  Bfrs.  Wilkes  on  September  5,  19>12»  addressed  a  letter  to  Thomas,  the 
president  of  the  bank,  stating  that  Joel  Schild  had  applied  for  money  to  pay 
off  the  loan,  and  that  whenever  the  money  was  repaid,  which  she  had  agreed 
to  advance,  the  title  would  be  reconveyed.  The  WUkses  had  actual  noUce 
of  the  terms  under  which  the  bank  and  Thomas  held  the  property  under  a 
written  agreement  Some  time  after  the  release  of  Wlllieun  Schild  he  was 
apprised  by  his  brother  of  the  offer  of  Mrs^  Wilkes,  and  was  notified  by 
Thomas,  president,  that  Mrs.  Wilkes  would  take  up  the  debt  and  hold  the 
property  in  trust  Thomas  wrote  a  letter  to  Schild,  explaining  why  it  would 
be  to  his  advantage  to  allow  Mrs.  Wilkes  to  take  up  the  indebtedness.  While 
in  the  latter  part  of  October,  1912,  William  Schild  was  negotiating  with 
friends  to  secure  money  to  take  up  the  debt  due  the  bank,  and  had  arranged 
and  was  about  to  consummate  the  loan,  the  offer  theretofore  made  by  Mrs. 
Wilkes  was  made  directly  to  him ;  the  offer,  however,  being  conditioned  upon 
Mrs.  Wilkes'  being  permitted  to  take  up,  not  only  the  Indebtedness  due  the 
Grenada  Bank,  but  the  indebtedness  secured  by  the  two  deeds  of  trust  to  Ham. 
It  was  a  part  of  the  inducements  held  out  to  Schild  that,  as  to  the  property 
held  by  the  bank,  the  title  to  be  taken  and  held  by  Mrs.  Wilkes  was  subject 
to  the  terms  and  incidents  of  the  trust  agreement  executed  by  the  bank.  The 
loan  was  accordingly  agreed  upon,  interest  to  be  at  6  per  cent,  and  there 
was  to  be  no  date  of  maturity.  It  was  further  agreed  that  the  two  trust 
deeds  then  held  by  Ham  should  be  foreclosed  and  the  property  sold  xmder  the 
trust  deeds,  and  should  be  bid  in  for  the  benefit  of « Schild  for  the  amount  of 
the  debts— that  is,  $3,135— which  was  to  be  paid  by  Mrs.  Wilkes,  but  with  the 
specific  understanding  that  the  title  should  be  held  for  the  benefit  of  Schild, 
and  as  a  part  of  the  security  tor  the  loan.  By  subsequent  agreement  Schild 
agreed  to  pay  $135  of  the  amount  due  under  the  two  trust  deeds,  reducing  the 
aggregate  loan  to  $6,976.99.  In  consummation  of  this  agreement,  Mrs.  Wilkes, 
on  or  about  November  1,  1912,  paid  the  amount  due  the  Grenada  Bank  from 
Schild,  and  the  properties  theretofore  held  by  the  bank  and  Thomas  were 
conveyed  to  her.  In  consummation  of  the  agreement,  Ham,  trustee,  made 
sale  of  the  properties  conveyed  to  him  In  trust  for  the  amount  of  the  d^t  due, 
$3,135 ;  Mrs.  Wilkes  paying  him  such  amount,  but  receiving  from  Schild  $135, 
In  accordance  with  the  agreement  It  was  part  of  the  agreement  that  title 
to  all  the  properties  covered  by  the  trust  deeds  to  Ham  should  be  subject 
to  the  terms  existing  with  reference  to  the  pr(^;)ertles  theretofore  h^d  l^ 
the  bank,  in  recognition  whereof  Mrs.  Wilkes  thereafter  agreed  in  writing 
that  title  to  all  of  said  property  was  held  for  the  benefit  of  S<dilld,  and  as 
security,  and  that  she  would  reconvey  upon  payment  of  the  Indebtedness  to 
her.  Friendly  relations  between  the  Schild  family  and  the  Wilkes  family 
had  existed  for  many  years.  Mrs.  Wilkes  and  her  representatives  knew  that 
Schild  had  Just  returned  from  the  Insane  hospital ;  that  he  was  very  mudi 
embarrassed  finandally,  and  had  unfortunate  domestic  troubles.  Mrs.  Wilkes, 
acting  under  the  pretense  and  guise  of  friendship,  represented  that  she 
had  no  desire  to  do  other  than  to  render  Schild  financial  aid,  for  the  purpose 
of  saving  his  property  from  being  sacrificed  at  foreclosure  sales.  Schild, 
believing  said  offer  was  in  good  faith,  consented  to  Mrs.  Wilkes'  taking 
title  to  his  properties,  and,  relying  ui>on  her  representations,  arranged  for 
the  transfer  to  her  as  successor  in  trust  to  the  t>ank  and  Ham.  After 
conveyance  made  Mrs.  Wilkes  and  her  representatives  repeatedly  acknowl- 
edged that  all  of  the  property  was  held  in  trust  for  Sdiild,  and  stated  that 
whenever  the  indebtedness  was  paid,  either  in  cash  or  from  rents  and  profits 
arising  from  the  property,  she  would  immediately  reinvest  Schild  with 
title.  Mrs.  Wilkes  and  her  representatives  were  not  in  good  taith  in  any  of 
their  offers  to  assist  Schild  in  his  financial  distress;  but  they,  with  full 
knowledge  of  all  the  circumstances  and  conditions,  took  advantage  of  him  for 
the  purpose  of  fraudulently  procuring  legal  title  to  all  of  his  property,  and 
after  she  had  received  the  rents  and  profits  therefrom,  and  waited  far  a 
sufficient  length  of  time  to  elapse  for  the  purpose  of  lending  color  to 
her  now  pretended  claims  to  absolute  title  and  ownership,  she  now  claims 
absolute  title  and  beneficial  o¥m^rship  against  Schild,  in  fraud  of  his  rights 
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and  in  violation  of  the  trusts  under  which  she  accepted  titles,  and  all  of 
the  representations,  inducements,  and  agreements  made  by  her  to  Schild  when 
conveyances  were  procured  by  her.  She  now  claims  the  right  to  exclusive 
possession,  and  to  be  in  exclusive  possession,  of  all  the  property,  in  disre- 
gard and  violation  of  the  rights  of  Schild.  The  conveyances  from  the  bank 
and  Ham,  trustee,  to  her,  were  all  procured  by  fraud,  and  with  the  ulterior 
Intent  on  her  part  to  defraud  Schild  of  his  interest  in  all  the  properties, 
and,  through  such  fraud,  to  ultimately  assume  the  absolute  ownership  and 
to  defeat  the  equitable  ownership  of  Schild.  In  furtherance  of  said  scheme, 
when  Schild  was  at  divers  times  offered  reasonable  and  fair  prices  for  timber 
on  portions  of  the  properties,  or  was  offered  reasonable  and  fair  prices  for 
portions  of  the  land,  she,  while  admitting  that  he  was  the  beneficial  owner, 
discouraged  the  sale  at  such  time,  assuring  Schild  that  there  was  no  necessi- 
ty of  his  selling,  inasmuch  as  she  would  continue  her  trust  and  postpone 
payment  of  the  loan  until  the  rents  and  profits  should  repay  the  Indebtedness 
to  her,  or  until  it  was  convenient  for  Schild  to  r^>ay  in  cash.  On  each  occa- 
sion, when  opportunities  for  sale  of  land  or  timber  arose,  Schild  offered  to 
apply  the  proceeds  on  the  indebtedness,  and  on  each  occasion  he  failed  to 
avail  himself  of  the  opportunity,  relying  on  the  assurances  of  Mrs.  Wilkes 
that  she  would  continue  to  hold  the  title  in  trust  without  pressing  him  on  his 
debt.  A  large  portion  of  the  land  was  then  in  cultivation  and  rented,  and 
bore  large  rentals,  which  it  was  agreed  should  be  paid  to  Mrs.  Wilkes  on 
the  loan.  It  was  a  part  of  the  understanding  on  which  the  loan  was  made 
that  the  rentals  should  be  applied,  first,  to  the  payment  of  taxes,  and  would, 
within  a  few  years,  pay  out  the  loan  and  interest,  in  the  event  Schild  should 
not  sooner  pay  in  cash.  Schild  paid  in  cash  a  portion  of  the  taxes  after  title 
was  vested  in  Mrs.  Wilkes,  and  the  renting  of  the  land  has  always  been  un- 
der his  supervision.  Parts  of  the  property,  described  as  the  Lipsey  place, 
and  a  few  acres,  described  as  the  Bentwood  place,  and  the  houses  in  the  town 
of  Durant,  and  the  property  in  St  Joseph  coimty,  Mich.,  are  the  only  prop- 
erties susceptible  of  actual  occupancy.  While  Schild  was  confined  in  the 
asylum,  his  brother  had  control  of  said  properties,  and  rented  them  and 
collected  rentals.  When  title  was  vested  in  Mrs.  Wilkes,  it  was  agreed  that 
Joel  Schild  should  continue  to  rent  the  property  as  the  representative  of 
Schild.  Shortly  thereafter  Joel  Schild  was  induced  by  Mrs.  Wilkes  to 
move  on  the  lipsey  place  for  the  purpose  of  terminating  the  general  super- 
vision by  Schild,  and  to  restrict  his  supervision  to  the  Lipsey  place,  with  the 
agreement,  however,  that  all  rentals  should  be  applied  as  credits  on  the 
indebtedness  of  William  Schild  to  her.  The  removal  of  Joel  Schild  to  the 
Lipsey  place  was  not  intended  as  a  surrender  of  the  right  of  possession,  but 
with  the  distinct  understanding  that  the  rents  should  thereafter  be  merely 
received  by  her  and  applied  as  credits  on  the  loan.  Ever  since  the  moving 
of  Joel  Schild  to  the  Lipsey  place  he  has  been  in  occupancy  and  control,  and 
supervised  the  tenants,  for  the  purpose  of  the  application  of  rents  and  profits 
to  the  reduction  of  the  indebtedness.  All  the  rentals  have  been  received  by 
Mrs.  Wilkes,  and  should  have  been,  under  the  terms  of  the  agreement,  ap- 
plied to  the  indebtedness.  No  due  date  of  the  loan  was  fixed,  because  it  was 
estimated  that  the  net  rentals  would  satisfy  the  same  in  a  few  years.  It 
was  agreed  that  Schild  should  be  permitted  to  pay  off  the  loan  at  any  time, 
although  he  was  induced  to  believe  that  he  would  never  be  pressed  for  pay- 
ment, but  that  the  debt  would  be  gradually  retired  by  rentals.  Over  and 
above  all  taxes  and  proper  charges  on  the  land  since  November  1,  1912,  the 
net  rentals  received  by  Mrs.  Wilkes  have  been  more  than  sufficient  to  repay 
the  loan  and  interest,  and  she  is  now  indebted  to  plaintifC  as  trustee  for 
William  Schild  in  the  amount  of  the  excess.  A  large  portion  of  the  property 
was  wooded  with  valuable  timber.  Shortly  after  the  loan  was  made,  Schild 
was  offered  |6,500,  net,  for  the  oak,  hickory,  and  gum  timber  on  the  prop- 
erty. He  was  then  advised  by  Mrs.  Wilkes  not  to  accept  this  offer,  and  that 
it  would  be  to  his  best  advantage  not  to  dispose  of  the  timber,  but  that  the 
rents  would  be  ample  to  pay  taxes  and  retire  the  loan.  At  this  time  there 
were  some  1,350  acres  of  land  in  timber,  a  large  portion  of  which  was  in  a 
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virgin  state ;  that,  notwithstanding  Schlld'  was  discouraged  by  Mrs.  Wilke» 
from  disposing  of  any  of  the  timber,  and  notwithstanding  the  agreement  that 
none  should  be  cut  or  disposed  of,  timber  of  value  far  in  excess  of  the  original 
loan  has  been  cut  from  the  land  and  disposed  of  by  Mrs.  Wilkes,  the  exact 
amount  plaintiff  being  unable  to  state.  Plaintiffs  are  informed,  and  state  on 
Information  and  belief,  that  Mrs.  Wilkes  has  recently  sold  to  defendant  V. 
Reinhardt  a  large  amount  of  the  timber  now  standing  on  the  land,  the  amount 
of  which  and  description  of  the  land  from  which  it  is  to  be  cut  being  un- 
known to  plaintiff;  that  the  sale,  if  made,  is  unlawful,  and  in  violation  of 
the  agreement. 

(5)  Defendant  Mrs.  B.  B.  Wilkes  had  repeatedly  recognized  and  admitted 
that  Schlld  is  the  beneficial  owner  of  the  lands,  and  that  same  had  been  held 
by  her  merely  as  security.  EYom  time  to  time  Schlld  endeavored  to  obtain 
statements  from  her  of  the  amount  then  due  her,  and  she  has  failed  and  re- 
fused to  render  any  Itemized  statement,  and  has  likewise  never  rendered  any 
statement  of  rents,  Issues  and  profits  from  the  lands,  her  only  response  to  de- 
mands having  been  to  state,  in  various  writings,  aggregate  balances  claimed 
to  be  due  her.  These  balances  were  fraudulent  and  Inflated,  and  their  pay- 
ment was  required  of  Schlld  before  he  could  obtain  a  reconveyance  of  his 
property.  With  a  full  knowledge  on  her  part  that  Schlld  was  unable  to  pay 
such  excessive  amounts,  said  requirements  were  made  for  the  fraudulent  and 
unlawful'  purpose  of  defeating  his  right  to  reconveyance,  and  of  unlawfully 
and  fraudulently  withholding  his  property.  That  the  original  loan  of 
$6,976.99  is  the  only  money  ever  received  by  Schlld  from  Mrs.  Wilkes,  and 
an  accormtlng  will  show  that  said  sum  and  all  proper  Interest  has  been  paid, 
and  that  there  is  a  balance  due  him.  When  each  of  said  fraudulent  state- 
ments was  rendered,  Schlld  denied  liability  for  the  amount  claimed,  and  has 
never  acquiesced  in  the  justice  of  any  of  said  claims,  except  to  the  extent  of 
the  proper  balances  then  due.  That  Schlld  is  a  very  old  man,  worn  down 
by  great  vicissitudes  and  misfortunes  and  the  weight  of  years.  With  the  ex- 
ception of  the  properties  herein  involved,  he  has  been  denuded  of  a  large 
fortune,  and  the  properties  herein  In  suit  constitute  all  left  to  him.  Except 
by  acceding  to  the  unjust  and  excessive  claims,  he  has  been  utterly  unable  to 
reach  any  amicable  adjustment  with  Mrs.  Wilkes.  He  has  been  without 
funds  during  the  entire  period  of  the  transactions,  and  altogether  unable  to 
obtain  financial  aid  necessary  to  enforce  his  rights.  On  several  occasions, 
after  Schlld  would  call  for  statements,  and  excessive  amounts  had  been 
claimed,  he,  being  without  funds  and  unable  to  stand  the  expense  of  liti- 
gation, took  up  negotiations  with  her,  in  an  effort  to  fix  the  proper  amount 
On  various  occasions  she  had  given  written  statements  that  she  would  con- 
vey the  property  upon  payment  to  her  of  these  amounta  Oppressed  by 
want,  and  without  the  means  to  enforce  his  rights,  but  at  all  times  deny- 
ing liability  for  the  amount  claimed,  Schlld,  at  various  times,  undertook  to 
secure  money  to  pay  the  excessive  demands,  and  further  sought  to  sell  pw- 
tions  of  the  property  for  that  purpose.  On  several  occasions  he  has  found 
persons  willing  to  lend  him  sufiicient  money  to  pay  such  excessive  demands, 
but  the  consummation  of  the  loans  has  been  prevented  through  the  active 
and  fraudulent  Interference  of  Mrs.  Wilkes  or  her  representatives.  On  t\i-o 
occasions  Mrs.  Wilkes  actually  executed  deeds  reconveylng  pr(^)erty  in- 
volved, which  were  deposited  in  escrow,  notwithstanding  all  of  which  the 
proposeti  loans  were  defeated  through  her  fraudulent  Interference,  and  with 
intent  on  her  part  to  retain  possession  of  the  property.  The  property  is  worth 
$56,525.  Defendants  B.  B.  and  John  Wilkes  attend  largely  to  the  business  of 
E.  B.  Wilkes,  and  have  been  active  participants  in  all  the  transactions  com- 
plained of.  B.  B.  Wilkes  and  John  Wilkes  have  been  suffered  to  receive, 
use,  and  enjoy  a  large  part  of  the  rents  and  revenues  collected  from  the 
property  and  the  proceeds  of  the  sale  of  timber.  Diligent  efforts  to  ascertain 
the  amount  of  timber  cut  by  them  have  been  without  success,  and  the  amount 
or  value  of  the  timber  taken  cannot  be  stated  with  accuracy.  The  ascer- 
tainment of  the  amount  of  rents  and  profits,  and  the  amount  and  value  of 
the  timber  involves  a  complicated  state  of  accounts ;  much  of  the  land  having 
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been  rented  on  shares,  and  the  sales  of  the  timber  Involving  transactions 
"With  numerous  persons.  Plaintiffs  are  entitled  to  an  accounting,  to  the 
•end  that  the  amount  of  the  rents  and  profits,  and  the  amount  and  value  of 
the  timber  cut  and  the  respective  liabilities  of  defendants,  may  be  ascertained. 
Plaintiffs  deny  that  any  amount  Is  due  to  Mrs.  Wilkes;  but,  if  mistaken, 
they  are  unable  to  make  tender  until  the  amount  has  been  ascertained  upon 
-an  accounting,  and  they  express  a  willingness  to  do  anything  which  the 
court  may  find  equitable  to  entitle  him  to  a  redemption  of  the  property.  They 
are  entitled  to  have  a  conveyance  from  Mrs.  Wilkes  of  all  the  property,  and 
-a  full  discovery  from  the  defendant  Reinhardt  of  the  timber  taken  and  of  the 
contracts  made  with  him,  and  the  price,  date,  and  terms  of  the  sales  and  of 
the  amount  paid,  and  to  have  the  proceeds  of  the  sale  impounded,  and,  i>end- 
Ing  the  determination,  are  entitled  to  a  receiver  to  collect  the  rents.  Issues,  and 
profits,  and  also  entitled  to  have  injunction  against  any  further  disposition, 
by  sale,  removal,  or  otherwise,  of  any  timber,  and  of  the  collection  of  any 
rents. 

Plaintiffs  pray:  (1)  That  the  account  be  stated  between  Schlld  and  Mrs. 
WTllkes.  (2)  That  defendant  Reinhardt  make  discovery  of  alf  facts  relating 
to  any  sales  to  him  of  timber.  (3)  That  pending  the  suit  an  Injunction 
Issue,  restraining  the  defendants  from  cutting  timber,  and  from  collecting 
any  rents,  etc.  (4)  That  a  receiver  be  appointed  to  take  possession  of  the 
property,  etc.  (5)  That  plaintiffs  be  permitted  to  make  payment  of  such 
amounts  as  may  be  found  to  be  due,  and  that  Mrs.  Wilkes  be  compelled  to 
convey  the  lands  to  Bolin,  trustee.  (6)  That  plaintiffs  have  Judgment 
against  defendants  for  such  amount  as  may  be  found  due  them.  Prayer  for 
general  and  equitable  relief. 

Among  the  exhibits  attached  to  the  bUl  are:  Exhibit  No.  2:  Document 
signed  by  Grenada  Bank,  agreeing  to  sell  to  William  Schlld  the  property 
held  by  the  bank  In  trust  to  secure  his  debt  for  the  sum  of  $3,987,  with  In- 
terest from  August  11,  1912,  at  10  per  cent.;  taxes  for  1912  to  be  paid  by 
Schlld;  limited  to  December  1,  1912,  and  accepted  In  writing  by  Schlld.  On 
the  back  a  note  addressed  to  Grenada  Bank,  and  signed  by  William  Schlld, 
directing  the  bank  to  make  deed  to  E.  E.  Wilkes  for  the  amount  of  the  in- 
debtedness. Exhibit  No.  3:  Letter  from  E.  E.  Wilkes  to  J.  T.  Thomas,  with 
reference  to  taking  up  the  Indebtedness  to  Schlld.  Exhibit  No.  4:  Letter  from 
J.  T.  Thomas,  president,  to  William  Schlld,  dated  October  17,  1912,  suggest- 
ing that  he  permit  Mrs.  Wilkes  to  take  up  the  loan  to  the  bank,  and  suggest- 
ing that  a  deed  to  the  property  could  be  made  direct  to  Wilkes,  in  trust  for 
Schlld.  Exhibit  No.  5:  A  statement,  signed  E.  E.  Wilkes,  of  the  indebtedness 
due  from  Schlld,  with  a  statement:  '*Thls  Includes  all  Indebtedness  due  to 
^ate  on  property  deeded  to  E.  E.  Wilkes  by  the  Grenada  Bank  and  J.  E. 
Ham,  trustee,  which  we  will  deed  on  payment  of  above." 

Defendants  filed  motion  to  dismiss  for  the  following  grounds: 

(1)  The  plaintiffs  have  a  plain,  adequate,  and  complete  remedy  at  common 
law. 

(2)  That  the  plaintiffs  have  not  made  a  case  entitling  them  In  a  court  of 
equity  to  any  discovery  or  relief. 

(3)  That,  according  to  the  allegations  of  exhibits,  the  title  was  acquired 
by  E.  E.  Wilkes  through  absolute  deeds  of  conveyance;  that  said  Mrs.  E.  E. 
Wilkes,  ever  since  receiving  said  absolute  conveyances,  has  been  In  posses- 
sion and  control  of  the  land,  and  using  the  proceeds;  that,  while  allegations 
are  made  that  there  were  written  acknowledgments  of  Interest,  no  such 
writings  are  set  forth  In  said  bill,  nor  made  exhibits,  and  therefore  no  such 
writings  would  be  admissible  In  evidence  In  support  of  the  bill;  and  that 
the  allegations  In  relation  to  the  writings  are  incompetent,  irrelevant,  and 
insuflicient 

(4)  That  the  bill  seeks  to  enforce  parol  contracts  for  the  redemption  of 
each  of  the  different  tracts  of  land,  upon  a  showing  that  Mrs.  Wilkes  ac- 
quired them  by  absolute  and  valid  and  unconditional  deeds,  and  that  said 
agreements  or  pretended  contracts  as  to  redemption  are  all  oral,  and  there- 
tore  are  void  under  the  statute  of  frauds  (Code  1906,  {  4775),  which  provides: 
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"An  action  shall  not  be  brought  whereby  to  charge  a  defendant  or  other 
party  ♦  ♦  ♦  upon  any  contract  for  the  sale  of  lands,  ten^neots  or  heredit- 
aments, or  the  making  of  any  lease  thereof,  for  a  longer  period  than  one 
year,"  unless  the  contract  of  sale  or  lease  shall  be  in  writing. 

(5)  That  all  the  pretended  contracts  in  relation  to  redemption  or  repur- 
chase of  said  lands  show  that  such  pretended  contracts  are  not  in  writing, 
and  are  void,  because  the  same  are  not  to  be  performed  in  one  year  from 
the  making  thereof,  which  statute  of  frauds  is  hereby  specially  pleaded. 

(6)  That,  as  shown,  Mrs.  Wilkes  received  absolute  deeds  to  all  the  different 
tracts,  and  went  into  immediate  possession  of  each  of  said  tracts  immediate- 
ly after  receiving  said  deeds  thereto,  and  is  still  in  possession  of  said  property. 
Said  absolute  deeds  cannot,  on  the  showing  of  said  amended  bill,  be  con- 
verted into  a  mortgage  or  like  instrument  by  parol  evidence. 

(7)  That  there  is  no  cause  of  action,  either  with  reference  to  the  granting 
of  an  injunction  or  the  appointing  of  a  receiver. 

(8)  That  there  is  no  equity  on  the  face  of  said  amended  bill,  nor  cause 
of  action  therein  set  forth. 

(8%)  That  there  is  no  allegation  showing  the  creation  of  trust  and  confi- 
dence relation  was  in  writing,  signed  and  acknowledged  and  filed  for  record* 
as  required  by  section  4780  of  the  Code  of  1906. 

(9)  That  the  bill  waives  oath  of  defendant,  and  thereby  deprives  de- 
fendants of  the  privilege  of  using  their  answers  to  the  matters  of  discovery 
called  for  as  evidence,  and  thereby  dispenses  with  such  discovery  by  defend- 
ants and  each  of  them. 

(10)  That  said  bill,  as  amended,  seeks  to  establish,  by  parol  evidence  and 
proof,  agreement  to  convey  an  estate,  an  inheritance  or  freehold  in  land,  in 
violation  of  section  2763  of  the  Code. 

(11)  The  bill  shows  that  neither  B.  E.  Wilkes,  nor  any  agent  of  hers  ap- 
pointed in  writing,  made  any  written  agreement  in  reference  to  said  land. 

The  court  sustained  the  motion  to  dismiss  the  bill,  upon  the  grounds  enu- 
merated in  exceptions  Nos.  1,  2,  3,  4,  5,  6,  8%,  10,  and  11 ;  the  seventh,  eighth, 
and  ninth  being  overruled. 

C.  L.  Sivley  and  John  H.  Poston,  Jr.,  both  of  Memphis,  Tenn.,  for 
appellants. 

E.  F.  Noel,  of  Lexington,  Miss.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

BATTS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
The  general  principles  upon  which  this  case  is  to  be  decided  are  too 
well  settled  in  equity  jurisprudence  to  require  extended  statement  or 
citation  of  authority.  A  conveyance  of  land,  absolute  in  form,  and 
without  an  accompan)dng  defeasance,  contract  of  repurchase,  or  other 
agreement  in  writing,  may,  in  equity,  by  extrinsic  and  parol  evidence, 
be  shown  to  be  a  mortgage,  and  an  incident  to  a  suit  for  that  purpose 
may  be  an  accounting  for  fruits  and  profits  received  from  the  proper- 
ty. The  admission  of  the  parol  testimony  is  held  not  to  contradict  or 
vary  a  written  instrument,  and  not  in  contravention  of  statutes  of 
frauds.  The  bill  is  apparently  good  in  substance  and  form,  and,  tm- 
less  there  is  something  in  the  statutes  of  the  state  of  Mississippi  which 
changes  the  general  rules  to  be  applied,*  it  must  be  held  sufficient. 
Appellees,  in  discussing  the  case,  make  a  number  of  propositions,  each 
of  which  will  be  considered. 

[3]  I  and  V.    Appellees' first  proposition  is  that : 

**No  relation  of  credit<»r  and  debtor,  or  other  elements  of  mortgage,  are 
established." 
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Not  only  is  it  the  case  that  the  relation  of  debtor  and  creditor  must 
subsist  as  a  prerequisite  to  the  existence  of  the  mortgage,  but  it  is 
also  the  case  that,  when  such  relation  does  exist,  and  a  conveyance  is 
made  in  which  the  debt  is  the  consideration,  and  the  debt  continues  to 
exist,  notwithstanding  the  conveyance,  the  instrument  will  be  a  mort- 
gage, and  will  have  all  the  legal  incidents  of  a  mortgage  with  clauses 
of  defeasance.  In  this  case  each  of  the  pieces  of  property  involved 
was  conveyed  to  Mrs.  Wilkes  by  a  conveyance,  absolute  in  form. 
Two  of  the  lots  were  conveyed  to  her  in  a  foreclosure  sale.  The  other 
property  was  sold  at  public  auction  under  foreclosure  proceedings, 
and  conveyed  to  the  Grenada  Bank,  and  by  it  conveyed  to  Mrs.  Wilkes^. 
The  total  amount  of  the  consideration  paid  by  Mrs.  Wilkes  was  the 
exact  amount  of  the  debts  due  by  Schild  upon  the  properties  conveyed 
to  her.  The  allegations  of  the  petition  are  to  the  effect  that  she  sug- 
gested, before  the  conveyances  were  made  to  her,  that  she  would  take 
up  the  debts  of  Schild,  provided  the  debts  and  the  security  were  con- 
solidated, and  that  she  would  so  administer  the  property  as  to  dis- 
charge the  indebtedness  from  rents  and  profits,  or  permit  Schild  to 
pay  the  amount  due  at  any  time  in  cash.  According  to  the  further  al- 
legations of  the  petition,  she  repeatedly  thereafter  recognized  the  ex- 
istence of  the  indebtedness,  and  stated  accounts  which  it  would  be 
necessary  to  discharge  before  a  reconveyance  of  the  property.  One 
of  these  statements  was  in  writing,  indicating  the  amount  claimed  by 
her,  and  stating  that  she  would  deed  the  property  upon  its  payment. 
The  existence  of  a  debt  is  essential  to  the  existence  of  a  mortgage, 
and  the  existence  of  the  debt  in  this  case  is  amply  and  repeatedly  al- 
leged in  the  bill. 

[4,  5]  II.  The  second  proposition  made  by  the  appellees  is: 

''Mortgages  can  be  defeated  and  superseded  by  agreements  subsequently 
made,  by  waiver  or  estoppeL" 

The  general  proposition  is  that  a  mortgagor  cannot,  at  the  time  of 
the  making  of  the  mortgage,  by  any  stipulation  or  contract  therein  or 
contemporaneous  therewith,  preclude  his  right  to  redeem.  The  nature 
pf  the  instrument,  whether  in  the  ordinary  form  of  a  mortgage  or  in 
the  form  of  an  absolute  conveyance,  cannot  by  any  contract  then  or 
thereafter  made,  be  changed.  It  is,  of  course,  the  case  that  the  right 
which  remains  in  the  mortgagor,  whether  considered  as  an  equitable 
right  (the  legal  title  being  in  the  mortgagee),  or  as  ownership  of  the 
property  (a  lien  existing  for  the  benefit  of  the  mortgagee),  may  be 
disposed  of  by  him.  He  may,  upon  a  sufiicient  consideration  and  in 
a  proper  way,  release  his  equity  of  redemption  to  the  mortgagee.  I^e 
may  also  part  with  his  right  of  redemption  or  his  title  to  the  land  by 
autfiorizing,  for  that  purpose,  conveyance  by  the  mortgagee  to  a  third 
person ;  and  it  may  be  that  conduct  or  declarations  on  his  part  might 
amount  to  waiver  or  estoppel,  precluding  the  remedy  he  would  other- 
wise have.  Nothing,  however,  in  this  bill  indicates  either  an  agree- 
ment with  the  mortgagee  that  his  equity  of  redemption  or  other  rights 
should  pass  to  her,  or  the  existence  of  any  fact  or  conduct  upon  which 
a  waiver  of  right  to  redeem,  or  giving  rise  to  an  estoppel  to  assert  the 
right,  might  be  predicated. 
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As  to  the  land  held  by  the  Grenada  Bank,  and  that  held  by  Thomas, 
the  president  of  the  bank,  the  petition  alleges  that,  while  the  title 
was  held  under  conveyances  absolute  in  form,  it  was  held  as  security 
for  the  debt.  While  it  would  have  been  possible  for  a  conveyance 
from  these  trustees  to  Mrs.  Wilkes  to  have  passed  the  absolute  title  to 
the  land,  this  legal  result  could  not  follow,  except  by  some  instrument 
executed  by  Schild,  or  some  conduct  upon  his  part  making  the  act  of 
conveyance  his  own  act;  such  instrument  or  conduct  evidencing  an 
intent  that  she  should  hold  title  to  the  land  under  terms  different  from 
those  under  which  it  was  held  by  her  grantors.  No  instrument  which 
could  have  been  executed,  and  nothing  which  could  have  been  done 
by  Schild,  could  have  destroyed  the  effect  of  the  continuance  of  the 
debt,  when,  there  being  no  other  consideration,  the  land  was  conveyed 
by  the  creditor  who  held  it  as  security,  in  consideration  of  the  taking 
up  of  the  debt  for  the  benefit  of  the  debtor.  While  it  might  have  been 
possible  for  Schild  to  have  parted  with  his  equity  of  redemption  to 
Mrs.  Wilkes,  by  having  conveyances  made  by  the  trustees  in  whom 
was  the  legal  title  to  the  land,  the  circumstances  detailed  by  the  bill 
absolutely  negative  such  an  intention  and  such  a  result. 

The  propositions  made  are  applicable  to  the  land  secured  from  the 
sale  by  Ham,  trustee. 

[B]  III,  X,  and  XL    Appellees'  third  proposition  is: 

"Section  4783  of  the  Code  of  1906,  prohibits  mortgages  to  be  established  by 
parol  evidence." 

Section  4783  of  the  Mississippi  Code  of  1906  is  to  this  effect: 

"A  conveyance,  or  other  writing,  absolute  on  its  face,  where  the  maker 
parts  with  the  possession  of  the  property  conveyed  by  it,  shall  not  be  proved, 
at  the  instance  of  any  of  the  parties  by  parol  evidence,  to  be  a  mortgage  only, 
unless  fraud  in  its  procurement  be  the  issue  to  be  tried." 

In  the  consideration  of  this  section  of  the  Code  of  Mississippi,  a 
preliminary  question  might  arise  as  to  the  power  of  a  state  to  enact 
a  law  of  evidence,  or  other  law,  which  would  have  the  effect  of  cur- 
tailing the  jurisdiction  of  a  federal  court,  or  destroying  or  affecting 
the  established  remedies  of  such  court.  Nothing  is  more  firmly  estab- 
lished than  the  rights  of  courts  of  equity  to  declare  instnunents,  ab- 
solute on  their  face,  to  be  mortgages,  and  to  receive  parol  evidence  of 
the  intent  and  purpose  of  the  parties  in  the  execution  of  such  con- 
veyances. To  give  effect  to  the  provision  of  the  Code  cited  would  be 
to  limit  the  remedy  in  federal  courts  to  cases  where  fraud  is  charged, 
and  to  those  in  which  the  maker  of  the  conveyance  under  considera- 
tion retained  possession  of  the  property.  The  application  which  we 
make  of  the  facts  in  this  case  to  the  Mississippi  statute  will  render  it 
unnecessary  to  determine  whether  such  an  effect  would  be  permis- 
sible. 

Under  the  section  of  the  Code  quoted,  a  conveyance,  absolute  on  its 
face,  shall  not  be  proved  by  parol  to  be  a  mortgage,  unless  the  party 
making  the  conveyance  retains  the  possession  of  the  property,  or  un- 
less fraud  in  its  procurement  be  the  issue  to  be  tried.  While  the  con- 
veyances under  which  Mrs.  Wilkes  claims  were  made  by  the  bank 
and  Thomas,  the  president  of  the  bank,  and  Ham,  the  trustee,  it  will 
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be  assumed  that,  having  been  made  for  the  benefit  of  Schild,  delivery 
by  him  to  Mrs.  Wilkes  of  possession  would  be  a  parting  contemplated 
by  the  statute.  The  allegations  of  the  bill  do  not  indicate  delivery  by 
him  to  Mrs.  Wilkes.  It  is  stated  that  the  property  described  as  the 
Lipsey  place,  and  a  few  acres  of  the  property  described  as  the  Bent- 
wood  place,  and  the  houses  located  on  lands  in  the  town  of  Durant, 
and  the  property  lying  in  St.  Joseph  county,  Mich.,  are  the  only  prop- 
erties that  are  susceptible  of  actual  occupancy,  and  that  dunng  the 
period  of  the  confinement  of  Schild  in  the  asylum  his  brother  had 
control  of  the  properties  and  attended  to  their  renting  and  the  col- 
lection of  rentals  therefrom.  It  is  alleged  that,  when  the  titles  were 
vested  in  Mrs.  Wilkes,  it  was  understood  and  agreed  that  Joel  Schild 
should  continue  in  charge  of  the  renting,  as  the  representative  of 
William  Schild.  There  is  nothing  in  the  bill  to  indicate  that  there  was 
at  that  time  any  change  in  the  occupancy  of  the  property.  The  law 
would  have  reference  to  that  date,  and  not  to  a  subsequent  date. 
There  are  allegations  to  the  effect  that  afterwards  Joel  Schild  was 
induced  by  Mrs.  Wilkes  to  move  on  the  Lipsey  place  for  the  purpose 
of  terminating  the  general  supervision  of  the  properties;  but  it  was 
stated  that  this  moving  was  not  intended  as  a  surrender  of  the  right 
of  possession  of  William  Schild.  It  also  states  that  ever  since  the 
moving  of  Joel  Schild  to  the  Lipsey  place  he  has  been  in  occupancy 
and  control  thereof,  and  has  supervised  the  various  tenants  thereon. 
Even  if  it  could  be  said  that  possession  of  a  part  of  the  property 
was,  at  the  time  of  the  making  of  the  conveyance,  placed  in  Mrs. 
Wilkes,  the  failure  to  turn  over  all  of  it  to  tier  would  prevent  the 
application  of  the  statute. 

[7]  The  quoted  section  of  the  law  of  Mississippi  does  not,  by  its 
terms,  have  application  to  a  case  where  fraud  in  the  procurement  of 
the  conveyance  is  the  issue  to  be  tried.  Under  the  proposition  now 
considered,  and  also  in  the  proposition  made  under  subdivision  XI  of 
his  brief,  counsel  for  appellees  question  the  sufficiency  of  the  charges 
of  fraud.  It  is  stated  that  the  charge  of  fraud  in  the  procurement  of 
the  conveyance  is  "shifty,"  and  it  is  said,  quoting  from  a  Mississippi 
case: 

"Where  fraud  is  reUed  on  as  a  basis  of  reUef  sought  from  a  chancery  court, 
the  facts  on  which  the  charge  is  predicated  must  be  spedficaUy  stated  with 
full  definiteness  of  detaU." 

It  is  settled  that  generalizations  with  reference  to  fraud  will  not  be 
sufficient.  The  bill  is  not  subject  to  the  charge  that  it  lacks  in  definite- 
ness.  The  facts,  from  the  proof  of  which  fraud  is  to  be  inferred,  and 
from  which  it  is  charged,  are  set  forth  with  as  great  a  degree  of  par- 
ticularity as  their  character  will  permit.  If  the  elements  of  fraud  are 
simple,  the  pleading  will  not  be  held  insufficient  because  complexity  is 
not  introduced  into  a  statement  of  them.  Not  only  is  the  fraudulent 
design  charged,  but  there  is  a  statement  of  how  it  was  to  be  accom- 
plished, and  a  statement  of  much  of  the  evidence  by  which  it  is  to  be 
established.  The  following  facts  are  specifically  set  forth:  That 
Schild  waS  an  old  man,  who  had  had  financial  and  family  troubles, 
and  who  had  just  returned  from  an  asylum  for  the  insane;  that  im- 
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mediately  after  his  return  he  was  pressed  by  the  Grenada  Bank  for  the 
payment  of  a  debt  due  to  the  bank;  that,  while  he  was  undertaking 
to  secure  money  with  which  to  discharge  the  debt,  Mrs.  Wilkes,  pro- 
fessing friendship  for  him,  indicated  a  willingness  to  take  up  the 
debt  due  to  the  bank  for  the  security  held  by  the  bank,  provided  she 
were  permitted  also  to  take  up  anofiier  debt  secured  by  other  prop- 
erty, and  make  all  of  the  property  responsible  for  all  of  the  debts. 
It  is  charged  that  this  proposition  was  made  with  the  fraudulent  inten- 
tion of  placing  all  of  the  property  of  Schild  so  that  none  of  it  could 
be  used  in  discharging  any  part  of  his  indebtedness,  whereby  all  of 
the  property  of  Schild  might  be  secured.  It  is  charged  that,  after 
securing  conveyances  to  the  property,  she  made  excessive  demands 
with  reference  to  the  amount  of  the  indebtedness  due  upon  the  prop- 
erty, with  the  fraudulent  intent  to  prevent  its  redemption.  It  is  also 
charged  that,  when  Schild  undertook  to  sell  the  property,  she  dis- 
couraged the  sales  by  promising  to  carry  the  debt  until  it  was  dis- 
charged by  the  rents  and  profits.  When  Schild  secured  purchasers 
for  the  land,  she,  according  to  the  allegations  of  the  bill,  prevented  the 
prospective  purchasers  from  consummating  the  purchases. 

[8]  It  has  been  held  that  a  mere  effort  to  prevent  a  conveyance, 
absolute  in  form,  from  having  its  true  status  as  a  mortgage  fixed,  is 
fraudulent.  In  this  bill  the  fraud  is  charged  throughout,  and  charged 
with  sufficient  definiteness  and  particularity.  The  entire  discussion 
of  article  4783  is,  perhaps,  unnecessary.  There  is  nothing  in  that  ar- 
ticle which  undertakes  to  regulate  the  manner  of  pleading.  A  num- 
ber of  the  allegations  of  the  bill  are,  according  to  the  terms  of  the 
bill,  to  be  established  by  instruments  in  writing ;  but  this  recital  as  to 
such  allegations  does  not  carry  the  inference  tfiat  the  others  are  to  be 
proved  by  parol.  The  sufficiency  of  a  bill  is  not  to  be  determined  by 
a  consideration  of  whether  the  pleader  will  be  able  to  establish  his  al- 
legations. 

[9]  The  exhibits  to  the  petition  indicate  that  the  controlling  allega- 
tions of  the  bill  could  be  established  by  evidence  in  writing.  Assum- 
ing that  article  4783  has  application,  it  would  doubtless  have  the  con- 
struction given  to  the  provisions  of  the  statute  of  frauds,  and  would 
not  exclude  all  oral  testimony  in  the  trial  of  a  case,  when  the  con- 
trolling and  essential  features  are  established  by  written  evidence. 
The  letter  of  Mrs.  Wilkes  to  the  president  of  the  bank,  of  date  Sep- 
tember 5,  1912,  establishes  that  prior  to  the  conveyance  it  was  con- 
templated that  the  property  would  be  taken  over  to  secure  payment 
of  the  sum  there  named.  The  status  of  the  title  to  the  lands  in  the 
name  of  the  bank,  an4  of  Thomas,  president  of  the  bank,  is  indicated 
by  writing.  After  the  conveyance  had  been  made,  a  memorandum, 
signed  by  Mrs.  Wilkes,  gives  the  indebtedness  which  she  is  claiming 
from  Schild,  and  states : 

*'This  includes  all  indebtedness  due  to  date  on  property  deeded  E.  E.  Wilkes 
by  Grenada  Bank  and  J.  E.  Ham,  trustee,  which  we  will  deed  on  payment  of 
above." 

The  only  evidence  that  it  would  be  necessary  to  introduce  would  be 
to  show  that  Joel  Schild,  mentioned  in  the  letter  of  Mrs.  Wilkes,  was 
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acting  for  his  brother,  and  that  the  statement  last  referred  to  was  de- 
livered to  Schild.  Even  if  the  article  of  the  Mississippi  statute  is  en- 
tirely applicable,  the  necessary  oral  testimony  would  properly  be  ad- 
mitted. 

[10]  IV,  VI,  VII,  VIII,  IX,  and  X.  By  subdivisions  4,  6,  7,  and  8 
of  the  argument,  certain  other  sections  of  the  Mississippi  statute  of 
frauds  are  quoted,  and  undertaken  to  be  applied  to  the  facts  of  this 
case.  It  will  again  be  sufficient  to  state  that  the  ruling  complained  of 
in  this  case  is  the  dismissal  of  the  bill  as  upon  a  demurrer,  and  that 
there  could  be,  on  that  account,  no  application  of  the  rules  of  evi- 
dence by  which  the  facts  alleged  were  to  be  established. 

If  this  were  not  true,  however,  the  quoted  sections  would  not  pre- 
vent the  introduction  of  parol  testimony  to  establish  the  character  of 
the  conveyance,  absolute  in  form,  under  which  Mrs.  Wilkes  under- 
takes to  hold.  All  of  the  rulings  which  have  permitted  courts  of 
equity  to  accept  parol  evidence  for  the  purpose  of  showing  the  char- 
acter of  the  conveyance  as  a  mortgage  have  been  made  in  jurisdictions 
where  statutory  provisions  in  almost  the  exact  form  of  the  Misissippi 
statute  of  frauds  have  obtained.  In  substance,  these  rulings  have  been 
based  upon  the  idea  that  the  conveyance,  absolute  in  form,  is  not  upon 
"any  contract  for  the  sale  of  lands,"  or  "the  making  of  a  lease  thereof 
for  a  longer  term  than  one  year,"  or  "upon  agreement  which  is  not  to 
be  performed  in  the  space  of  a  year"  (section  4775),  or  the  making  of 
"an  estate  of  inheritance  or  freehold  for  a  term  of  more  than  one 
year"  (section  2763).  Section  4780  of  the  Mississippi  Code,  by  its  ex- 
press terms,  excludes  its  application  to  conveyances  of  the  character 
here  in  question. 

This  observation  disposes  also  of  subdivisions  9  and  10  of  the  argu- 
ment. 

XII.  Subdivision  12  of  the  argument  is  to  the  effect  "the  demurrer 
was  properly  taken  and  correctly  sustained."  This  contention  has,  we 
trust,  been  answered. 

Upon  the  allegations  of  th^  petition  the  plaintiff  is  entitled  to  have 
the  conveyance  declared  a  mortgage,  to  an  accounting,  and  to  the 
.other  relief  asked,  except  the  appointment  of  a  receiver.  It  is  alleged 
that  there  are  a  number  of  tracts  of  land  which  should  be  rented,  and 
that  a  part  of  the  property  consists  of  timber  lands,  which  require  at- 
tention. It  may  be  that  the  trial  judge  will  find  it  advisable  to  appoint 
a  receiver. 

The  judgment  dismissing  the  bill  is  reversed. 
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(24^  Fed.  718) 

THE  MASON. 

THE  CASCADE. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16,  191&) 

No.  95. 

1.  Towage  ^=:»15(2) — Gboundino  of  Tow — Evidence  of  Nbougence. 

That  tugs  In  moving  in  the  daytime  a  vessel  having  at  the  time  no 
motive  power  of  her  own,  in  harbor  waters  and  in  good  weather,  run  her 
aground,  warrants  an  inference  of  negligence  on  their  part 

2.  Admiralty  ^=>118 — Review  on  Appeal — Findings  of  Fact. 

When  an  admiralty  court  has  rejected  the  positive  testimony  of  wit- 
nesses who  were  in  the  best  position  to  know  exactly  wliat  the  truth  was 
as  to  some  disputed  fact  and  accepted  the  testimony  of  others  whose  op- 
portunity to  know  the  truth  was  manifestly  not  so  good,  and  does  this  on 
the  expressed  ground  that  the  testimony  rejected  does  not  harmonize  with 
the  inherent  probabilities  of  the  case,  there  is  no  reason  why  the  appel- 
late court  should  not  review  the  testimony  unembarrassed  by  the  finding 
as  to  such  facts. 

3.  Admiralty  ^=»73 — Suit  fob  Injury  to  Vessel — Damages — Burden   of 

Proof. 

The  party  found  In  fault  upon  the  merits  in  a  suit  for  injury  to  a 
vessel,  although  otherwise  than  in  collision,  must  bear  whatever  incon- 
venience of  hardship  there  may  be  in  proving  the  exact  amount  of 
damages  sustained. 

4.  Admiralty  ^=»73 — Suit  for  Stranding  of  Tow — ^Damages — Expert  Tes- 

timony— Documents. 

In  cases  of  stranding,  damage  is  commonly  received  In  places  where  no 
eye  can  see  that  which  happens  at  the  time  of  harm,  and  the  best  evi- 
dence as  to  what  was  Injured,  and  often  excellent  and  persuasive  evi- 
dence as  to  how  the  Injury  occurred,  is  that  of  competent  and  experienced 
men  who  subsequently  examine  the  hurt,  and  on  these  Issues  not  only  the 
oral  testimony  of  marine  surveyors,  but  their  reports  or  surveys,  as 
documentary  evidence  are  admissible. 
6.  Towage  ^=»15(2) — Suit  for  Stranding  of  Tow — Damages — ^Evidence. 

When  a  vessel  takes  the  ground,  loaded,  and  lies  there  for  a  week,  and 
is  then  found  to  have  an  injured  plate,*  or  places  showing  recently  made 
breaks  or  deflections  from  the  normal,  this  is  enough  to  establish  an 
apparent  causal  connection  between  the  stranding  and  the  injury  to  the 
plates,  and  any  other  cause  for  the  injury,  admittedly  existing,  is  by  all 
experience  the  unusual  cause,  and  a  claim  that  the  Injury  was  due  to  such 
cause  should  be  sustained  by  convincing  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Kinsman  Transit  Company,  owner  of  the 
steamer  Mathew  Andrews,  against  the  steam  tugs  Mason  and  Cas- 
cade; the  Hand  &  Johnson  Tow  Line,  claimant  From  the  decree, 
both  parties  appeal.  Claimant's  appeal  dismissed,  and  libelant's  ap- 
peal sustained,  with  directions  to  modify  decree. 

See,  also,  221  Fed.  799. 

Libelant's  steamboat  Mathew  Andrews  had  lain  up  in  Buffalo  Harbor  dur- 
ing the  winter  of  1008-09.  On  March  13,  1909,  the  tugs  above  named  were 
employed  to  remove  her  from  her  anchorage  to  a  loading  berth.  In  so  doing, 
within  harbor  limits  and  during  good  weather,  they  ran  her  aground,  and  it 
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required  salving  operations  extending  over  about  a  week  to  release  her. 
This  action  was  brought  to  recover  the  damage  and  expense  resulting  from 
this  stranding.  The  court  below  held  the  tugs  liable  and  sent  the  assessment 
of  damages  to  a  commissioner.  Claimants  did  not  deny  that  some  damage 
had  been  received,  and  especially  that  the  Andrews  had  struck  something 
that  broke  one  of  her  propeller  blades,  although  she  was  not  under  her 
own  steam  when  the  tugs  stranded  her.  She  was  loaded,  having  had  a 
"storage  cargo  of  grain*'  in  her  hold  during  the  winter. 

It  appeared  that  in  1907  the  steamboat  had  taken  the  ground  and  re- 
ceived certain  injuries  to  her  bottom,  which  had  been  repaired  or  patched 
by  cement  on  the  inside  of  the  plating.  It  was  proven  that  she  had  not  sub- 
sequently grounded  to  the  knowledge  of  her  owners  until  March,  1909,  and 
under  the  circumstances  above  stated.  Very  shortly  after  the  stranding,  three 
marine  surveyors  examined  the  Andrews,  made  their  reports  in  the  usual 
form,  stating  that  she  had  suffered  damage  by  stranding  additional  to  that 
received  in  1907,  and  patched  with  cement  as  above  set  forth.  All  of  these 
surveyors  testified  to  their  examination,  the  truthfulness  of  their  reports,  and 
gave  their  reasons  for  being  able  to  distinguish  between  old  damage  (L  e. 
that  of  1907)  and  recent  injury  to  the  plating  of  a  steel  vessel.  The  test  used 
by  them  was  substantially  the  difference  in  color  between  cracks,  indentations, 
or  corrugations  that  showed  dark  or  chocolate  colored  and  those  bright  and 
showing  metal  newly  exposed. 

Claimants  contended  that  the  place  where  the  Andrews  had  taken  the 
ground  showed  a  soft  or  sandy  bottom,  but  that  she  had  spent  the  winter  at 
an  anchorage  where  she  might  have  taken  the  ground  under  some  conditions 
of  the  wind  and  where  the  bottom  would  have  been  more  likely  to  injure 
her  than  the  sand  or  mud  forming  the  major  portion  at  all  events  of  the 
bottom  at  the  place  of  stranding. 

The  commissioner's  report,  based  upon  a  reading  of  depositions  (so  far  as 
the  surveyors  were  concerned),  was  that  libelant  had  not  "clearly  shown" 
that  the  bottom  damage  claimed  for  was  attributable  to  the  stranding  of 
1909.  He  regarded  the  surveyors'  testimony  as  "spe<jplatlve"  and  an  "ar- 
bitrary conclusion,"  for  "it  was  not  thought  that  the  beaching  of  the  boat  at 
the  entrance  of  the  Buffalo  Harbor  on  a  mud  bank  produced  any  of  the 
injuries  to  the  bottom  of  tiie  boat  claimed  herein."  Accordingly,  bottom  in- 
jury, the  cost  of  repairing  which  was  $1,003,  and  the  attendant  cost  of  dry- 
docking,  were  disallowed,  and  the  commissioner's  report  was  confirmed  by  the 
District  Judge.  From  final  decree  accordingly  claimants  appealed  on  the 
merits,  and  libelant  in  respect  of  the  disallowance  of  said  bottom  damage  and 
drydocklng. 

Harvey  L.  Brown,  of  Buffalo,  N.  Y.  (Laurence  E.  Coffey,  of  Buf- 
falo, N.  Y.,  of  counsel),  for  claimant. 

Duncan  &  Mount,  of  New  York  City  (Oscar  Dibble  Duncan  and 
Warner  C.  Pyne,  both  of  New  York  City,  of  counsel),  for  libelant. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
appeal  of  claimant  presents  no  question  of  law.  It  is  asserted,  and 
at  once  admitted,  that  the  tugs  were  liable  only  for  the  absence  of 
ordinary  care  and  skill.  Such  absence  was  found  below  because,  in 
good  weather  and  harbor  waters,  the  tugs  in  broad  daylight  put 
aground  a  vessel  having  at  the  time  no  motive  power  of  her  own,  and 
completely  under  the  control  of  the  tugs.  When  these  facts  were 
shown  claimant  gave  no  evidence.  If  negligence  is  not  inferable  from 
such  circumstances,  it  is  difficult  to  imagine  anything  that  could  justify 
the  conclusion  short  of  a  proven  intent  to  injure  another's  property. 
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Libelant's  appeal  also  raises  questions  of  fact,  but  further  requires 
consideration  of  the  competency  and  weight  of  a  kind  of  testimony 
commonest  in  the  admiralty  and  not  always  easy  to  appraise  at  its 
proper  value ;  viz.,  the  expert  evidence  of  marine  surveyors. 

On  assessment  of  damages  herein,  whether  the  vessel  was  injured, 
or  injured  by  the  fault  of  claimant's  tugs,  were  points  settled  by  the 
interlocutory  decree ;  the  questions  were  only  how  much  she  had  been 
injured,  and  what  it  had  cost  to  repair  such  injury. 

The  single  issue,  framed  by  discussion  rather  than  pleading,  was 
whether  the  damage  to  one  particular  part  of  the  Andrews'  bottom 
was  caused  by  the  stranding  of  March,  1909;  the  cost  of  repair  was 
practically  not  denied. 

That  an  injury  existed  after  that  stranding  was  also  admitted;  but 
that  it  resulted  from  resting  on  the  bottom  of  Buffalo  Harbor  in 
March,  1909,  rather  than  at  some  other  time  or  in  some  other  place, 
was  held  not  proven. 

It  was  amply  shown  that  the  newly  injured  portion  of  the  Andrews 
did  rest  on  ^e  ground  at  the  time  mentioned ;  and,  also  proved  that 
whatever  the  general  nature  of  the  bottom  at  the  place  m  question, 
there  was  something  there  hard  enough  to  break  a  propeller  that  was 
not  turning  over. 

This  was  positive  evidence ;  but  there  was  no  direct  evidence  at  all 
that,  while  the  Andrews  lay  at  her  winter  anchorage,  she  was  ever 
aground.  The  argument  was  that  from  the  reading  of  the  water 
gauge  kept  somewhere  in  Buffalo  Harbor,  as  compared  with  the  draft 
of  the  Andrews,  she  must  have  been  aground  at  least  on  a  day  in 
February,  1909.  Considering  the  records  in  evidence,  we  do  not  tnink 
they  establish  the  allegation  or  suggestion. 

[2]  This  is  a  situation  for  applying  our  ruling  in  The  Albany,  81 
Fed.  at  968,  27  C.  C.  A.  28,  viz.: 

Though  a  finding  of  fact  made  below  will  not  ordinarily  be  disturbed 
especially  when  the  lower  court  heard  and  saw  witnesses,  yet  when  that  court 
"has  rejected  the  positive  testimony  of  witnesses  who  were  in  the  best  posi- 
tion to  know  exactly  what  the  truth  was  as  to  some  disputed  t&ct,  and  ac- 
cepted the  testimony  of  others  whose  opportunity  to  know  the  truth  was 
manifestly  not  as  good,  and  does  this  on  the  expressed  ground  that  the 
testimony  rejected  does  not  harmonize  •  ♦  •  with  the  inherwit  proba- 
biUties  of  the  case,  there  is  no  reason  why  the  appellate  court  should  not  re- 
view the  testimony  unembarrassed  by  the  finding  as  to  such  facts." 

In  this  case,  as  stated,  the  evidence  of  the  marine  surveyors  was 
taken  by  deposition. 

[3]  It  is  assuredly  a  settled  general  rule,  though  oftenest  applied 
in  collision,  that  a  fault  in  one  party,  once  firmly  established,  casts 
upon  that  party  the  burden  of  showing  any  contributing  fault  conmiit- 
ted  by  his  opponent.  The  Persian,  224  Fed.  441,  140  C.  C.  A.  135. 
The  analogue  of  this  rule  is  applicable  to  matters  of  damage,  where- 
fore as  was  stated  in  The  Mayflower,  1  Brown,  Adm.  376,  Fed.  Cas. 
No.  9345,  affirmed  as  The  Dove,  91  U.  S.  381,  23  L.  Ed.  354,  the 
party  in  fault  upon  the  merits  of  the  case  must  bear  whatever  incon- 
venience or  hardship  there  may  be  in  proving  the  exact  amount  of 
damages  sustained ;  and,  if  the  party  not  in  fault  "derives  incidentaQy 
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a  greater  benefit  than  mere  indemnification,  it  arises  only  from  the 
impossibility  of  otherwise  affecting  such  indemnification  without  ex- 
posing him  to  some  loss  or  burden  which  the  law  will  not  place  upon 
him."  * 

[4]  In  cases  of  stranding,  damage  is  commonly  received  in  places 
where  no  eye  can  see  that  which  happens  at  the  time  of  harm,  and 
in  the  nature  of  things  the  best  evidence  as  to  what  was  injured,  and 
often  excellent  and  persuasive  evidence  as  to  how  the  injury  occurred, 
is  given  and  must  be  given  by  competent  and  experienced  men  who 
subsequently  examine  the  hurt.  This  being  common  knowledge 
among  those  accustomed  to  maritime  affairs,  it  has  long  been  the  prac- 
tice to  admit  as  evidence,  not  only  the  oral  testimony  of  marine  survey- 
ors, but  their  reports  or  surveys  as  documentary  evidence.  As  it  was 
put  by  Judge  Addison  Brown  in  The  City  of  Chester  (D.  C.)  34  Fed. 
429: 

**The  surveys  in  this  case  were,  as  I  understand,  the  usual  surveys  which 
were  a  necessary  preliminary  toward  making  the  repairs,  and  should  there- 
fore be  allowed." 

When  it  comes  to  questions  of  amount,  often  most  bitterly  contest- 
ed, it  is  settled  that  expert  evidence  (and  such  is  the  nature  of  a  sur- 
veyor's testimony)  may  be  used  to  impeach  actual  expenditures  by 
showing  that  they  were  carelessly,  extravagantly,  or  even  dishonestly 
incurred.  Of  this  The  Umbria  (D.  C.)  148  Fed.  at  283,  affirmed  in 
this  court  153  Fed.  851,  53  C.  C.  A.  33,  is  a  good  instance.  The  tes- 
timony of  a  surveyor  or  other  maritime  expert  is  often  regarded  as 
an  admission  by  one  party  or  the  other,  when  both  sides  of  a  contro- 
versy appoint  surveyors  to  consider  the  nature  and  amount  of  dam- 
age. Such  surveys  are  always  evidence,  though  not  conclusive.  The 
Ehner  A.  Keeler,  194  Fed.  at  341,  114  C.  C.  A.  331. 

Post  hoc,  ergo  propter  hoc,  is  often  poor  reasoning;  but  it  has 
some  value,  and  the  process  of  apportioning  evidential  difficulties 
must  be  conducted  in  tfie  light  of  experience  and  common  sense. 

[5]  When  a  vessel  takes  the  ground,  loaded,  and  lies  there  for  a 
week,  and  is  then  found  to  have  an  injured  plate  or  places  showing 
recently  made  breaks  or  deflections  from  the  normal,  this  is  enough 
to  establish  an  apparent  casual  connection  between  the  act  of  strand- 
ing and  the  injury  to  the  plating.  See  The  Vigilant  (D.  C.)  10  Fed. 
at  766.  Any  other  cause  for  the  injury  admittedly  existing  is  by  all 
experience  the  unusual  cause,  and  a  claim  of  an  unusual  kind  "ought 
to  be  sustained  by  evidence  correspondingly  convincing."  Per  Brown, 
D.  J.,  in  The  Grapeshot  (D.  C.)  42  Fed.  at  505.  See,  also,  The  Mar- 
garet J.  Sanford  (C.  C.)  37  Fed.  at  152,  per  Wallace,  J. 

For  these  reasons,  we  are  (1)  required  to  consider  the  evidence  on 
the  reference  in  full;  and,  having  done  so,  are  obliged  to  hold  (2) 
that  libelant  has  given  competent  and  persuasive  evidence  that  the 
damage  in  question  was  occasioned  by  the  stranding  of  March  1909; 
(3)  that  claimants  have  not  shown  any  other  even  probable  cause  for 

1  This  language  was  taken  by  Longyear,  J.,  from  Dr.  Loshington's  Judg- 
ment in  The  Gaaelle,  2  W.  Bob.  at  284. 


Digitized  by  VjOOQIC 


6SS  161  C.  G.  A.  REPORTS 

said  damage ;  and  (4)  that  the  testimony  of  the  marine  surveyors  was 
neither  "arbitrary,"  nor  "speculative." 

The  libelant's  appeal  is  sustained,  and  that  of  claimant  dismissed, 
with  one  bill  of  costs  to  libelant.  The  cause  is  remanded  with  direc- 
tions to  modify  the  decree  in  conformity  with  this  opinion;  libelant 
to  have  interest  on  the  damages  as  increased. 


(249  Fed.  722) 

MTJNSON  S.  S.  LINE  v.  GRIMWOOD  et  aL 

(Circuit  Oourt  of  Appeals,  Second  Circuit.      January  16,  1918.) 

No.  89. 

1.  Shipping  ^s»108 — ^Bbbach  of  Contbact — ^Tonnaok  fob  Cabriagb  of  Coal 

— Damage. 

Plaintiff  firm  was  a  dealer  in  coal  at  Mexican  ports,  and  prior  to  1912 
had  made  shipments  on  vessels  of  defendant  steamship  company.  At 
that  time  the  parties  entered  into  a  contract  by  which  defendant,  for  a 
term  of  three  years  from  January  I,  1913,  agreed  to  furnish  vessels  for 
carrying  all  the  coal  shipped  by  plaintiff,  which  was  to  be  sent  from  cer- 
tain ports  of  the  United  States  at  specified  rates  of  freight.  Shipments 
were  made  during  the  first  part  of  1913,  when,  owing  to  the  unsettled 
political  and  business  conditions  in  Mexico,  plaintiff  ceased  further  ship- 
ments and  suspended  its  business,  except  for  the  sale  of  coal  on  hand. 
In  1915  plaintiff  demanded  five  ships  under  the  contract,  which  were 
refused.  It  made  no  effort  to  obtain  transportation  by  other  vessels  and 
practically  abandoned  further  shipments.  Held,  in  an  action  for  breach 
of  the  contract,  that  an  instruction  that  plaintiff  was  entitled  to  recover 
as  damages  the  difference  between  the  contract  rate  and  the  current  rate 
of  freight  was  erroneous ;  that,  assuming  the  validity  of  the  contract,  in 
the  absence  of  evidence  of  loss  in  plaintiff's  business,  resulting  from  its 
breach,  and  the  amount  of  such  loss,  there  was  no  basis  for  the  recovery 
of  substantial  damages. 

2.  CONTBACTS   «=»175(1) — CONSTBUCTION — PREVIOUS  COUBSB   OF  BUSINESS. 

It  is  presumed  that,  in  making  such  contract,  the  parties  contracted 
with  reference  to  the  quantity  of  coal  reasonably  required  by  plaintiff  to 
carry  on  its  established  business. 

In  Error  to  the  District  (^urt  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  at  law  by  Adolfo  Grimwood  and  Fernando  Cavallo,  copart- 
ners doing  business  as  A.  Grimwood  &  Co.,  against  the  Munson 
Steamship  Line.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

The  defendants  in  error  (hereinafter  called  Grimwood)  had  for  a  num- 
ber of  years  before  1912  an  established  coal  business  in  Vera  CruB,  and  per- 
haps other  Mexican  ports.  They  evidently  had  dealt  with  plaintiff  in  error 
(a  steamship  company,  hereinafter  called  Munson)  for  some  time  before  1912, 
by  obtaining  transportation  for  American  coal  to  Mexico.  At  the  trial,  Grim- 
wood attempted  to  show  the  history  of  his  relations  and  the  extent  of  his 
dealings  with  Munson  prior  to  the  date  of  written  contract  sued  on  (July, 
1912),  but  was  prevented  by  the  court.  At  the  time  just  stated,  the  parties 
hereto  made  an  agreement,  of  which  the  following  is  the  Important  part: 
"[Munsonl  agrees  to  receive  and  transport  by  steamers,  and  [GrimwoodJ 
agrees  to  furnish  for  shipment  from  Baltimore,  Md.,  Newport  News,  Norfolk, 
or  Seweirs  Point,  Va.,  to  Vera  Cruz,  Tamplco,  or  Puerto  Mexico,  Mexico,  all 
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of  the  coal  and  coke  shipped  by  [Grimwood]  from  January  1,  1913,  to  De- 
cember 31,  1915,  for  any  of  the  voyages  mentioned  above;  It  being  under- 
stood that  [Grimwood]  is  not  to  ship  coal  or  coke  from  any  other  United 
States  port  outside  of  Baltimore,  Md.,  Newport  News,  Norfolk,  or  Sewell's 
Point,  Va.,  to  Vera  Cruz,  Tampico,  or  Puerto  Mexico  during  the  period  men- 
tioned above."  Steamers  were  to  be  supplied  on  10  days*  notice,  were  not 
to  exceed  5,000  tons  coal  cargo  capacity,  ports  of  loading  and  discharge  were 
to  be  designated,  and,  if  Grimwood  called  for  more  than  4,000  tons  to  be  car- 
ried at  one  time,  Munson  could  supply  two  steamers  in  response  thereto. 
Freight  rates  were  specified,  which  varied  with  the  port  of  destination,  and 
the  number  and  capacity  of  the  ships  furnished. 

Grimwood  shipped  some  coal  by  Mimson's  steamers  between  January  and 
June,  1913.  By  that  time  the  political  and  business  conditions  in  Mexico 
were  such  that  he  deemed  it  best,  as  he  said,  to  ship  no  more,  and  ''peddle 
out"  what  he  then  had  at  Vera  Cruz,  about  12,000  tons.  He  remained  of  this 
mind  until  March,  1915,  when  he  notified  Munson  that  he  "required  a  steamer 
to  load  at  Baltimore  for  Vera  Cruz,"  not  stating  any  Intended  tonnage.  Mun- 
son refused  to  furnish  one.  Nothing  further  was  done  until  November,  1915, 
when  the  United  States  recognized  Carranza  as  "first  chief*  of  a  de  facto 
government  in  Mexico,  and  Grimwood  (as  he  says)  felt  that  It  was  time  to 
send  more  coal,  wherefore  he  demanded  four  steamers,  each  to  carry  "ap- 
proximately 4,000  to  5,000  tons,"  and  to  be  ready  to  load  at  divers  times  spec- 
ified, but  all  before  December  31,  1915,  the  expiration  date  of  contract  Mun- 
son again  refused,  and  this  action  was  begun  in  B^bruary,  1916,  alleging  large, 
but  not  specifically  described,  damages  for  breach  of  the  contract  of  1912; 
1.  e.,  for  refusal  to  furnish  tonnage  in  1915. 

It  appeared  on  the  trial  that  Grimwood  had  made  no  effort  to  get  trans- 
portation by  any  other  vessels,  that  he  had  sent  no  coal  whatever  to  Mexico 
after  Mimson's  refusals,  except  some  from  Alabama  by  rail,  much  of  which 
had  been  seized  in  transit  by  some  alleged  governmental  Mexican  authority, 
after  which  experience  he  had  abandoned  the  effort  There  was  no  evi- 
dence of  any  sales  or  attempted  sales  of  coal  by  Grimwood  in  Mexico  in  1915, 
other  than  the  "peddling"  aforesaid;  but  there  was  testimony  of  high  and 
advancing  prices  for  coal  in  Vera  Cruz  at  that  time,  and  of  great  advances 
in  freight  rates  for  water  carriage  after  the  outbreak  of  the  European  War 
in  1914. 

The  answer  of  Munson  pleaded,  in  effect,  that  the  so-called  contract  was 
invalid,  and  no  contract  in  law,  and  had  been  abandoned  by  Grimwood.  At 
the  close  of  plaintiff's  case,  motion  was  duly  made  to  dismiss,  because  there 
was  no  proof  of  damages,  and  such  motion  was  repeated  when  both  parties 
rested.  The  court,  however,  held  as  matter  of  law  that  the  contract  was 
valid,  left  the  defense  of  abandonment  to  the  Jury,  and  instructed  them  that 
plaintiff's  measure  of  damages.  If  in  good  faith  he  intended  to  ship  the  large 
quantities  of  coal,  for  which  he  demanded  tonnage,  was  the  difference  between 
the  contract  freight  on  five  shipments,  of  4,000  tons  each,  and  current  freight 
on  the  same  quantities  at  the  times  of  the  above  stated  demands,  together 
with  interest  from  the  demand  dates. 

The  Jury  returned  a  verdict  for  Grimwood  for  ^5,000  and  interest  To 
the  Judgment  thereon  Munson  took  this  writ 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  Parker  Kirlin, 
John  M.  Woolsey,  and  Harry  D.  Thirkield,  all  of  New  York  City,  of 
counsel),  for  plaintiff  in  error. 

Kellogg,  Emery  &  Cuthell,  of  New  York  City  (Frederick  R.  Kel- 
logg, and  Earle  L.  Beatty,  both  of  New  York  City,  of  counsel),  for 
defendants  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
This  cause  was  submitted  to  the  jury  under  a  theory  of  damages  so 
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unsuited  to  the  facts  developed  by  the  evidence  that  a  new  trial  is 
necessary.  Damages  are  either  compensatory  or  punitive;  in  this 
action  on  contract  the  latter  may  be  disregarded;  so  that  this  plain- 
tiff is  necessarily  represented  by  the  jury's  action  as  having  been  com- 
pensated by  this  verdict  for  some  loss  or  injury.  This  is  a  result  im- 
posed by  law,  which  also  forbids  any  verdict  for  more  than  nominal 
damages,  when  there  is  no  lawfully  proven  pecuniary  loss  for  which 
to  award  compensation. 

The  substance  of  the  argument  in  support  of  the  judgment  below, 
is  that  the  parties  were  dealing  in  a  commodity ;  i.  e.,  tonnage.  Grim- 
wood  was  entitled  to  get  it  from  Munson,  who  unlawfully  refused  the 
demand;  therefore  Grimwood  was  properly  awarded  the  difiFerence 
between  what  he  had  agreed  to  pay  Munson  for  it,  and  what  it  would 
have  cost  to  get  it  elsewhere  at  the  time  of  demand,  irrespective  of 
whether  he  got  it  or  not,  provided  only  he  made  the  demand  in  good 
faith — i.  e.,  apparently  with  a  real  intent  to  ship  coal. 

Tonnage  is  in  a  sense  a  commodity;  so  are  railway  and  theater 
tickets,  and  many  other  things,  which  may  or  may  not  be  directly  pro- 
ductive of  losses.  If  one  buys  tickets  or  tonnage  to  sell  again,  the 
profit  or  loss  in  such  dealings  is  computable  as  if  coal  or  grain  or  any 
other  objects  commonly  bought  and  sold  were  the  subject  of  bargain. 
But  ordinarily  the  right  of  carriage  or  admission  is  an  incident  or  pre- 
liminary to  gain  from  that  which  is  transported,  or  intellectual  pleas- 
ure from  that  which  may  be  seen  or  heard. 

In  this  case,  if  Grimwood  had  actually  sent  coal  to  Mexico  at  an  ex- 
pense greater  than  Munson's  price,  there  would  have  existed  an  actual 
expiense,  actually  incurred,  and  requiring  compensation  on  a  familiar 
basis,  without  any  regard  to  the  ultimate  fate  of  such  Mexican  coal 
venture.  But  this  contract  was  (if  valid  at  all,  and  by  the  very  argu- 
ment on  its  behalf)  to  supply  the  requirements  of  Grimwood's  es- 
tablished business  in  respect  of  getting,  for  purposes  of  sale,  Amer- 
ican coal  into  Mexico;  that  is,  what  tonnage  he  could  demand  de- 
pended on  the  requirements,  and  the  reasonable  requirements,  of  an 
actual  business.  It  did  not  depend  on  how  much  tonnage  Grimwood 
wanted  to  take  a  risk  on.  For  all  that  this  record  shows,  instead  of 
demanding  four  ships  in  November,  1915,  40  might  have  been  caUed 
for. 

Still  less  was  it  within  the  contemplation  of  the  parties  that  Grim- 
wood, without  any  proof  of  business  destroyed  by  Munson's  refusal, 
should  collect  as  his  damages  for  not  getting  coal,  any  part  of  the  sums 
he  did  not  pay  for  transportation.  We  assume  that  there  was  a 
real  desire  to  send  20,000  tons  of  coal  in  one  month  to  a  market  and  a 
business  that  had  not  absorbed  over  12,000  tons  in  two  years;  but 
there  was  no  proof  at  all  that  such  a  procedure  was  a  reasonable 
requirement  for  the  business,  either  at  the  time  when  demand  made, 
or  at  the  date  of  contract.  The  relations  between  the  parties  as  evi- 
denced by  the  contract,  and  regarding  that  agreement  as  a  "require- 
ment" contract,  were  such  that  tonnage  was  for  them  not  a  commodity, 
like  coal,  but  a  service.  Damages  did  not  and  could  not  flow  directly 
from  a  refusal  to  transport  coaJ,  but  only  from  the  effect  of  such  re- 
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fusal  on  the  business  of  selling  coal,  and  Grimwood's  particular  busi- 
ness of  that  nature. 

It  is  quite  possible  that,  during  Mexico's  period  of  especial  anarchy, 
Grimwood  had  kept  together  a  business  of  sorts,  equally  possible  that 
what  he  had  was  ruined,  or  its  rehabilitation  prevented,  by  not  get- 
ting coal  in  November  and  December,  1915;  yet  it  is  also  not  only 
possible,  but  on  this  record  apparent,  that  he  has  been  awarded  a  very 
large  sum  of  money,  not  because  he  showed  any  loss,  but  solely  be- 
cause he  was  willing  to  risk  some  shipments  to  a  region  of  which  the 
business  capabilities  in  1915  are  not  shown  at  all.  He  has  paid  out 
nothing,  and  been  rewarded  for  abandoning  a  risk ;  this  is  mere  gam- 
bling. Loss  in  the  business  with  reference  to  which  the  parties  con- 
tracted must  be  shown.  How  that  can  or  will  be  done  cannot  now  be 
laid  down.  It  depends  on  evidence  not  yet  adduced ;  but  there  must 
be  shown  a  loss  in  Mexico.  The  present  verdict  represents  nothing 
but  an  absolutely  unearned  profit  for  not  sending  coal  to  that  distract- 
ed country. 

[2]  The  fundamental  question  in  this  case,  whether  the  writing  of 
July,  1912,  is  a  "requirement"  contract,  or  an  unenforceable  and  ille- 
gal promise  to  obey  the  will  or  whim  of  Grimwood,  we  cannot  de- 
cide on  this  record,  with  fairness  to  plaintiff  below.  As  stated  above, 
he  was  prevented  from  showing  dealings  with  Munson  before  1912; 
we  do  not  know  whether  by  such  evidence  the  quantity  of  tonnage 
needed  can  be  reasonably  ascertained.  It  is  presumed  that  "the  in- 
tention of  the  parties,  was  to  contract  in  reference  to  such  quantity." 
This  quotation  is  from  our  decision  in  Manhattan,  etc.,  Co.  v.  Rich- 
ardson, etc.,  Co.,  113  Fed.  923,  51  C.  C.  A.  553,  a  case  which  as  far 
as  it  goes  still  represents  our  views  on  this  subject;  whether  it  will 
cover  this  case,  when  presented  by  proper  evidence,  we  cannot  tell. 

We  may  add,  however,  that,  had  no  offer  to  show  the  extent  and 
nature  of  Munson's  previous  knowledge  of  Grimwood's  requirements 
been  made,  and  the  trial  court  had  held  the  contract  a  "will,  wish,  or 
want"  agreement,  we  should  have  agreed  with  such  ruling  on  the 
Manhattan  Case,  supra,  and  the  judgment  of  Sanborn,  J.,  in  Coldblast, 
etc.,  Co.  V.  Kansas  City,  etc.,  Co.,  114  Fed.  77\  52  C.  C.  A.  25,  57  L. 
R.  A.  696,  which  fully  and  ably  covers  the  subject,  so  far  as  it  can 
be  divorced  from  facts  peculiar  to  each  transaction. 

In  so  far  as  the  language  of  decision  in  Ramey,  etc.,  Co.  v.  Schroe- 
der,  etc.,  Co.,  237  Fed.  39,  150  C.  C.  A.  241,  seems  to  assert  that  an 
agreement  otherwise  void,  as  depending  for  effect  on  the  will,  wish, 
want,  or  whim  of  one  party,  is  validated  merely  by  the  promise  of 
such  party  to  abstain  from  dealing  in  respect  of  the  subject  in  hand, 
with  any  person  other  than  the  second  party,  we  are  compelled  to 
think  it  inadvertently  used,  and  to  disagree. 

Judgment  reversed,  and  new  trial  awarded. 
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(249  Fed.  726) 

RENSSELAER  &  S.  R.  CO.  Y.  IRWIN,  Collector  of  Internal  Rerenae. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  16»  1918.) 

No.  70. 

1.  Novation  ^=»5 — What  Constttutes. 

A  '^novation*'  is  a  substitution  of  one  debtor  in  place  of  another;  tbe 
old  debt  being  extinguished. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Novation.] 

2.  Intebnai*  Revenue  ^=»7 — Income  Taxes — "Income." 

Income  Tax  AiCt  Oct.  3,  1913.  c.  16.  |  2,  G(a).  38  Stat  172.  declares  that 
the  normal  tax  hereinbefore  imposed  upon  Individuals  shall  likewise  be 
levied  upon  the  entire  net  income  arising  or  accruing  from  all  sources 
during  the  preceding  year  to  every  corporation.  Long  prior  to  the  pas- 
sage of  the  act.  plaintiff  railroad  company  had  leased  its  line  to  a  se<v 
ond  company,  which  agreed  to  pay  the  interest  upon  bonds  issued  by 
plaintiff,  and  to  pay  direct  to  each  stockholder  dividends  at  the  rate  of 
8  per  cent  per  annum.  Under  the  agreement  plaintiff  received  ^1.000 
yearly  from  the  lessee  to  enable  it  to  maintain  its  corporate  existence. 
Held,  in  view  of  the  fact  that  the  agreement  provided  that  the  lessee 
should  not  pay  any  income  tax  that  might  thereafter  be  imposed  on  the 
dividends  and  interest,  and  that,  if  required  by  law  to  pay  the  same,  it 
might  deduct  the  amount  from  such  interest  and  dividends,  the  dividends 
paid  direct  to  the  stockholders  as  rent  must  be  treated  as  corporate  'In- 
come" subject  to  taxation,  for  the  provision  for  payment  directly  by  the 
lessee  was  a  mere  labor-saving  device. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Income.] 

3.  Internal  Revenue  «=»7— Income  Taxes — Ljabilitt. 

A  corporation  is  liable  under  Income  Tax  Act  Oct  3,  1913,  {  2,  G(a). 
imposing  taxes  on  corporate  income  arising  or  accruing  from  all  sources, 
even  though  it  was  not  engaged  in  business  and  derived  all  its  income  as 
rent  from  its  property. 

Hough,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

Complaint  by  the  Rensselaer  &  Saratoga  Railroad  Company  against 
Roscoe  Irwin,  as  Collector  of  Internal  Revenue.  A  demurrer  to  the 
complaint  was  sustained  (239  Fed.  739),  and  plaintiflF  brings  error. 
Affirmed. 

G.  B.  Wellington,  of  Troy,  N.  Y.,  for  plaintiff  in  error. 

D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y.,  for  defendant  in 
error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  writ  of  error  to  a  judgment  dis- 
missing the  complaint  on  demurrer.  The  action  is  to  recover  taxes 
paid  under  protest  by  the  plaintiff  to  the  defendant  as  collector  of  in- 
ternal revenue  of  the  Fourteenth  district  of  the  state  of  New  York 
assessed  upon  its  income  for  the  years  1913  and  1914  under  section 
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2,  G(a),  of  the  Act  of  October  3,  1913  (38  Stat.  172,  c.  16),  which 
reads : 

"The  normal  tax  hereinbefore  Imposed  upon  individuals  likewise  shall  be 
levied,  assessed,  and  paid  annually  upon  the  entire  net  income  arising  or  ac- 
cruing from  all  sources  during  the  preceding  calendar  year  to  every  corpora- 
tion, joint-stock  company  or  association,  and  every  insurance  company,  or- 
ganized in  the  United  States,  no  matter  how  created  or  organized,  not  includ- 
ing partnerships.    ♦    ♦    ♦  »♦ 

[1,2]  May  1,  1871,  the  plaintiff  leased  its  railroad,  equipment,  and 
franchises  for  the  term  of  its  charter  of  500  years  and  of  any  ex- 
tension thereof  to  the  Delaware  &  Hudson  Canal  Company,  in  con- 
sideration whereof  the  lessee  agreed  to  pay  an  annual  rent  as  follows : 
The  interest  on  $1,625,000  of  mortgage  bonds  made,  guaranteed  or  as- 
sumed by  the  lessor ;  the  interest  and  $5,000  annually  on  account  of 
the  principal  of  the  lessor's  bond  to  the  city  of  Troy  on  account  of 
the  Troy  Union  Railroad  Company;  the  interest  on  $375,000  of  7 
per  cent,  bonds  to  be  issued  by  the  lessor,  payment  of  interest  guaran- 
teed by  the  lessee;  a  dividend  of  4  per  cent.,  payable  semiannually, 
on  the  lessor's  capital  stock;  and  the  rents  accruing  and  to  become 
due  on  certain  leases  to  which  the  lessor  was  a  party.  The  lessee 
further  agreed  to  stamp  upon  the  lessor's  bonds  and  stock  on  presenta- 
tion a  guaranty  of  payment  of  the  interest  and  dividends  aforesaid 
to  the  owners  and  holders.  Every  share  of  the  plaintiff's  stock  is  so 
stamped.  It  was,  however,  expressly  provided  that  the  lessee  was  not 
to  pay  the  then  income  tax  or  any  income  tax  that  might  thereafter  be 
imposed  on  the  said  dividends  and  interest,  and  that,  if  required  by 
law  to  pay  the  same,  it  might  deduct  the  amount  of  tax  so  paid  from 
the  said  interest  and  dividends. 

The  lessor  covenanted  to  continue  its  corporate  organization  at  the 
expense  of  the  lessee,  not  exceeding  $1,000  annually,  and  to  co-operate 
with  the  lessee  as  far  as  legal  and  practicable  to  make  the  lease  per- 
petual. The  lessee  from  1871  down  to  the  present  time  has  continued 
to  be  in  possession  of  the  lessor's  properties  and  franchises,  has  operat- 
ed and  maintained  the  road,  and  has  kept  transfer  books  of  the  les- 
sor's bonds  and  stocks. 

The  plaintiff  contends  that  it  has  no  other  income  than  the  $1,000 
paid  it  annually  by  the  lessee  as  expense  of  keeping  up  its  corporate  or- 
ganization and  an  income  from  other  sources  amounting  to  $3,600 
annually,  and  that  the  moneys  paid  as  rent  to  the  holders  of  its  bonds 
and  stocks  is  their  income.  On  the  other  hand,  the  defendant  contends 
that  the  rent,  though  so  paid,  is  as  matter  of  law  income  of  the  plain- 
tiff. Judge  Ray  took  the  latter  view,  sustained  the  demurrer,  and 
dismissed  the  complaint.    We  entirely  concur  with  him. 

It  is  true  that  the  rent  of  its  road  does  not  go  into  the  plaintiff's 
treasury  and  that  it  has  no  means  of  withholding  the  tax  from  it. 
It  is  also  true  that  the  rent  reserved  by  the  lease  is  paid  by  the  lessee 
in  fixed  sums  to  third  parties.  All  the  same,  the  rent  is  the  property 
of  the  plaintiff,  and  remains  such,  though  by  the  terms  of  the  lease 
paid  out  to  others,  whose  rights  are  derived  through  it.  While  the 
rent  is  a  debt  of  the  lessee  to  the  lessor,  it  is,  as  between  the  lessor  and 
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its  stockholders,  the  lessor's  income,  out  of  which  the  dividends,  if 
any,  are  to  be  paid. 

The  application  of  the  rent  under  the  lease  is  a  mere  labor-saving 
device,  the  effect  being  exactly  the  same  as  if  it  be  paid  to  the  lessor 
and  by  it  paid  out  as  far  as  necessary  to  bondholders  for  interest,  and 
the  surplus  in  dividends  to  its  stockholders.  The  description  of  the 
fixed  sum  to  be  paid  by  the  lessee  of  8  per  cent,  to  the  lessor's  stock- 
holders as  a  dividend  shows  that  the  payment  is  made  as  agent  of  the 
lessor. 

To  speak  of  the  lease  as  a  novation  is  a  misuse  of  language.  A 
novation  is  a  substitution  of  one  debtor  in  place  of  another,  the  old 
debt  being  extinguished.  29  Cyc.  1130.  The  lessee's  guaranty  of 
the  payment  of  interest  on  the  lessor's  bonds  does  not  substitute  the 
lessee  as  debtor  for  the  lessor,  not  extinguish  the  old  debt  by  releasing 
the  lessor  from  Uability  to  the  holders.  It  is  merely  an  additional 
security  likely  to  increase  the  market  value  of  the  bonds.  Between 
the  stockholders  and  the  lessor,  the  relation  of  debtor  and  creditor 
does  not  exist,  so  that  no  question  of  the  substitution  of  the  lessee  as 
debtor  for  the  lessor  can  arise.  The  stockholders  do  not  cease  to  be 
stockholders  of  the  lessor  because  the  lessee  has  agreed  to  pay  them  8 
per  cent,  per  anntmi  on  their  stock  as  a  dividend.  As  we  said  in 
Anderson  v.  Morris  &  Essex  R.  R.,  216  Fed.  83,  at  page  90,  132  C 
C.  A.  327,  334: 

''But,  to  make  the  act  appUcable,  tlie  lessor  company  must  not  alone  eriSt 
*under  the  laws'  of  the  state  which  created  it  It  must,  in  addition,  haTe  a 
net  income  over  and  above  $5,000,  etc  It  is  said  the  lessor  company  does  not 
meet  that  requirement  of  the  law,  as  no  money  was  paid  to  it;  the  rentals 
having  been  paid,  not  to  it,  but  to  its  stockholders  and  bondholders.  The  no- 
tion that  a  corporation  \a  an  artificial  entity  distinct  from  the  members  who 
compose  it  is  a  fiction  of  the  law,  which  the  courts  recognize  for  some  purposes 
and  disregard  for  others.  Without  going  into  the  matter  at  length,  it  suffices 
to  say  that  the  fact  that  the  lessee  paid  the  rent,  not  to  the  corporate  entity, 
but  to  the  stockholders  and  bondholders,  cannot  prevent  the  act  from  apply- 
ing to  the  money  so  paid,  if  the  other  conditions  of  the  act  make  its  tenm 
applicable.  The  fiction  referred  to  cannot  be  permitted  to  accomplish  a  fraud 
upon  the  statute  and  an  evasion  of  its  obligations." 

[3]  The  fact  that  the  plaintiff  is  not  engaged  in  business  which^ 
as  we  held  in  that  case,  would  be  conclusive  against  the  liability  for 
income  tax  under  the  act  of  August  5,  1909  (36  Stat.  11,  c.  6),  is  wholly 
immaterial  under  the  act  of  1913,  which  taxes  income  "arising  or 
accruing  from  all  sources."  We  are  not  concerned  with  the  questions 
how  the  plaintiff  can  pay  the  tax  or  how  the  government  is  going  to 
collect  it. 

Decree  affirmed 

HOUGH,  Circuit  Judge  (dissenting).  It  seems  certain  that  what  is 
taxed  is  the  income  of  the  persons  against  whom  assessment  is  made, 
not  that  of  some  one  else.  Nor  is  any  peculiar  signification  given  to 
the  word  "income,"  which  ordinarily  means  "money,  and  not  the  ex- 
pectation of  receiving  it,  or  the  right  to  receive  it  at  a  future  time." 
United  States  v.  SchiUinger,  14  Blatchf .  71,  Fed.  Cas.  No.  16,228. 
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This  plaintiff  certainly  never  received  this  money,  nor  had  it  any 
right  SO  to  do,  for  by  the  terms  of  the  lease  the  so-called  "dividends" 
shall  be  paid  dirett  to  the  shareholders.  That  is  the  shareholders' 
right,  not  at  all  a  privilege  of  the  plaintiff,  nor  a  '*mere  labor-saving 
device."  The  test  is:  Would  a  payment  by  the  Delaware  &  Hudson 
to  the  Rensselaer  &  Saratoga  discharge  the  former's  obligation  or 
liability  to  the  individual  shareholders?  It  seems  to  me  that  reading 
the  lease  requires  a  negative  answer. 

The  truth  is  "dividends"  is  an  inappropriate  and  misleading  word, 
for  these  recurring  payments  bear  no  relation  to  earnings,  and  are 
debts  of  the  Delaware  &  Hudson  to  the  shareholders  severally, 
who  own  said  debts  as  they  arise  or  accrue,  who  could  sue  for  them, 
and  against  whom  the  tax  should  be  laid  or  assessed. 

The  quotation  relied  on  from  Anderson  v.  Morris  &  Essex  R.  R., 
supra,  was  not  necessary  to  the  decision  of  that  case,  and  as  obiter, 
is  not  an  adjudication.  As  applied  to  the  statute  now  under  considera- 
tion, it  produces  this  result,  namely:  That  income  arises  or  accrues 
to  a  person,  though  he  has  it  not  in  possession,  and  does  not  even 
own  the  right  to  sue  for  and  recover  it. 

On  these  grounds  I  dissent. 


(249  Fed.  729) 

WILSON  ft  WILLAKD  MFG.  CO.  v.  UNION  TOOL  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  11,  1918.    Rehearing 
Denied  May  13,  1918.) 

No.  2996. 

1.  Patents  ^=»328 — ^Vaxiditt  and  Infbinoement — Undebbbameb. 

The  Double  patent,  No.  734,833,  for  an  under  reamer.  Is  for  a  combina- 
tion of  old  elements,  must  be  limited  to  the  device  shown  and  described, 
and  is  not  entitled  to  a  broad  range  of  equivalents.  As  so  construed, 
held  not  infringed. 

2.  Patents  ^=»246 — Infbinqbment — Combination  of  Old  Eijements. 

While  a  combination  of  elements,  all  of  which  are  old  in  the  art,  may 
be  invention,  the  combination  must  be  considered  as  a  unitary  structure; 
and,  if  a  defendant  omits  one  or  more  of  the  material  elements,  he  does 
not  infringe. 

3.  Patents  ^=»241  —  Infbinoement  —  Mechanical   Stbuotubes  —  "Equiva- 

lent." 

To  make  one  mechanical  device  the  "equivalent"  of  another,  so  as  to 
establish  infringem^it,  it  must  appear,  not  only  that  it  produces  the 
same  effect,  but  that  such  effect  is  produced  substantially  by  the  same 
mode  of  (deration. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Equivalent] 

4.  Patents  ^s»165 — Rules  of  Constbuotion. 

A  patent  is  no  broader  than  its  claims;  and,  if  the  language  of  the 
claims  is  clear  and  distinct,  the  patentee  is  bound  thereby. 

4tE9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexee 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Southern  District  of  California ;  Edward  E.  Cush- 
man,  Judge. 

Suit  in  equity  by  the  Union  Tool  Company,  Edward  Double,  Rosa 
Eichenhofer,  as  administratrix  of  the  estate  of  Frederick  Eichen- 
hofer,  deceased,  and  George  Chadderdon,  against  the  Wilson  &  Wil- 
lard  Manufacturing  Company.  Decree  for  complainants,  and  de- 
fendant appeals.     Reversed. 

For  opinion  below,  see  237  Fed.  837. 

Raymond  Ives  Blakeslee,  of  Los  Angeles,  Cal.,  for  appellant 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  On  appeal  by  the  Wilson  &  Willard  Man- 
ufacturing Company  from  a  decree  in  favor  of  the  Union  Tool  Com- 
pany finding  the  Double  patent  No.  734,833,  issued  in  1903,  valid 
and  infringed  as  to  claims  1,  2,  6,  7,  and  8.  Injunction  and  account- 
ing were  ordered.  Wilson  v.  Union  Tool  Co.  (D.  C.)  237  Fed.  837. 
As  will  be  seen  by  an  examination  of  Union  Tool  Company  v.  E.  C. 
Wilson,  249  Fed.  736,  161  C.  C.  A.  646,  No.  2918,  decided  this  day. 
the  patent  has  to  do  with  an  underreamer  for  drilling  oil  wells. 

[1]  The  District  Court  found  that  the  Double  underreamer  took 
the  lead  in  oil  well  tool  trading  over  all  former  underreamers.  and 
in  deciding  the  case  treated  the  main  question  involved  as  pertaining 
to  what  range  of  equivalents  complainant  was  entitled  to  under  the 
patent  in  suit,  and  held  that  the  Double  underreamer  constituted  com- 
binations of  decided  merit,  which  entitled  complainants  to  a  fair  range 
of  equivalents.    The  claims  involved  are  as  follows : 

(1)  "An  underreamer  comprising  a  liollow  mandrel  fumislied  witb  an  in- 
ternal shoulder,  a  downward  extension  having  opposite  parallel  bearing  faces 
having  a  keyway  therein,  shoulders  at  the  sides  of  such  extension,  and  up- 
wardly and  inwardly  sloping  dovetail  slipways  beneath  said  shoulders;  a 
spring  on  the  shoulder  in  the  hollow  mandrel ;  a  rod  playing  in  the  mandrel, 
furnished  with  a  key  seat  and  supported  by  the  spring;  dovetaU  tilt  slips 
playing  in  the  slipways  and  furnished  with  key  seats,  respectively;  a  key  in 
the  key  seats  of  the  slips  and  rod,  and  playing  in  the  keyway  of  such  ex- 
tension, to  hold  the  slips  against  the  shoulders;  said  slips  being  furnished 
with  inward  projections  to  slide  upon  the  downward  extension  of  the  mandrel 
to  spread  apart  the  cutting  edges  of  the  slips  when  the  slips  are  drawn  up.'* 

(2)  '*An  underreamer  furnished  with  a  mandrel  having  a  downward  exten- 
sion provided  with  opposite  parallel  bearing  faces  and  a  keyway  in  the  ex- 
tension; a  spring-supported  rod  furnished  with  a  key  seat  and  playing  up 
and  down  in  the  mandrel;  tilt  slips  sUdingly  connected  with  the  mandrel 
and  furnished  with  inward  projections  to  slide  upon  the  opposite  bearing  faces 
of  the  downward  extension  to  spread  the  slips  apart  at  the  lower  ends  when 
the  slips  are  drawn  up ;  and  a  key  carried  by  the  rod  and  carrying  the  slips." 

(6)  "In  an  underreamer,  a  mandrel  furnished  with  a  hollow  slotted  exten- 
sion, the  lower  end  of  which  slopes  upward  at  the  edges ;  tilt  slips  sUdingly 
connected  with  the  mandrel  and  furnished  on  their  inner  faces  with  pro- 
jections, the  upper  faces  of  which  slope  downward  to  slide  upon  the  extension 
of  the  mandrel ;   and  means  connecting  the  slips  with  the  rod." 

(7)  "In  an  underreamer,  the  combination  with  a  hollow  mandrel,  provided 
with  a  slotted  extension,  a  spring-actuated  sUp-operating  rod  provided  with 
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a  pivot  key,  tilt  slips  proylded  with  key  seats  adapted  to  be  engaged  by  said 
pivot  key,  said  key  seats  being  somewhat  larger  than  the  key  to  allow  the 
slips  to  tilt,  said  slips  provided  with  inwardly  projecting  shoulders,  and 
said  slotted  extension  provided  with  surfaces  adapted  to  tilt  said  slips  and 
hold  the  same  in  expanded  position." 

(8)  '*In  an  underreamer,  the  combination  of  a  hollow  mandrel  with  a 
hollow  slotted  extension,  said  extension  having  opposite  parallel  bearing 
faces,  a  slipH^arrying  rod  in  said  mandrel,  slips  connected  to  said  rod,  said 
slips  having  projections  which  bear  against  said  extension,  said  slips  being 
provided  with  key  seats,  a  key  carried  by  said  rod,  eadi  end  of  the  key 
lying  in  a  key  seat  of  a  slip,  and  the  key  seat  in  each  slip  being  somewhat 
larger  than  the  key  to  allow  the  slips  to  partake  of  a  tilting  action." 

The  finding  of  the  District  Court  was  that  "the  chief  novel  feature 
of  the  Double  invention  was  the  tilting  means  adapted  for  the  col- 
lapsion  and  expansion  of  the  cutters  in  combination  with  interrelated 
dovetails  on  the  cutters  and  ways  of  the  body  extension,"  and  that 
there  was  no  anticipation.  The  errors  assigned  are  based  on  these 
several  contentions:  That  the  Wilson  underreamer  does  not  include 
the  fundamental  elements  of  the  Double  underreamer,  namely,  the 
"hollow  slotted  extension"  with  opposite  parallel  bearing  faces  with 
upwardly  and  inwardly  inclined  dovetailed  ways;  that  the  Double 
underreamer  was  but  a  transitory  step  in  the  art;  that  the  Double 
underreamer  was,  in  effect,  abandoned  by  the  predecessors  of  the 
appellee  because  of  the  success  of  the  Wilson  underreamer;  that 
Double,  the  patentee  of  the  patent  in  suit,  was  not  the  original  and 
independent  inventor  of  the  combination  claimed  in  the  patent  in  suit ; 
that  the  finding  of  the  court  that  the  essence  of  the  Double  invention 
was  the  open  dovetailed  slipways  with  diovetail  cutters,  coacting 
therewith,  and  means  for  expanding  the  cutters  and  to  cause  them  to 
tilt  on  the  suspension  means,  was  error. 

[2]  It  is  clear  that  all  of  the  elements  of  the  Double  combination 
patent,  No.  734,833,  were  old  in  the  art.  This  being  true,  the  claims 
of  invention  in  the  patent  should  be  limited  to  the  specific  combina- 
tions of  elements  as  covered  in  the  claims  of  the  patent.  Combination 
of  elements  which  are  old  in  the  art  undoubtedly  may  be  invention, 
but  the  combination  must  be  considered  as  an  entirety  or  unitary 
structure.  If  defendant  omits  one  or  more  of  the  material  elements 
which  make  up  the  combination,  he  no  longer  uses  the  combination; 
and  it  is  no  answer  to  say  that  the  omitted  elements  are  not  essen- 
tial, aijd  that  the  combination  operates  as  well  without  as  with  them. 
Leeds  &  Catlin  v.  Victor  Talking  Machine  Co.,  213  U.  S.  301,  29 
Sup.  Ct.  495,  53  L.  Ed.  805 ;  Evans  et  al.  v.  HaU  Printing  Press  Co., 
223  Fed.  539,  139  C.  C.  A.  129.  It  must  also  be  established  by  one 
who  alleges  infringement  of  a  combination  that  the  entire  combi- 
nation, as  a  unitary  structure  and  having  substantially  the  same 
mode  of  operation,  is  present  in  the  allied  infringing  machine. 
Owens  V.  Twin  City  Separator  Co.,  168  Fed.  259,  93  C.  C.  A.  561. 

[3]  To  make  one  mechanical  device  the  equivalent  of  another,  it 
must  appear,  not  only  that  it  produces  the  same  effect,  but  that  such 
effect  is  produced  by  substantially  the  same  mode  of  operation.  Has. 
the  Union  Tool  Company,  appellee,  shown  that  the  underreamer  de- 
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vice  involved  is  a  combination  of  the  same  elements  as  the  Wilson 
device,  and  that  their  mode  of  operation  is  substantially  the  same? 
Western  Engineering  Co.  v.  Risdon  Iron  &  Locomotive  Works,  174 
Fed.  224,  98  C.  C.  A.  132.  In  the  Double  combination  there  is  a 
hollow  mandrel  with  inner  shoulder,  a  downward  extension  with  a 
shoulder  at  the  side  of  the  extension,  a  spring  on  the  shoulder  in  the 
hollow  mandrel,  a  rod  playing  in  the  mandrel  supported  by  a  spring, 
and  a  key  at  the  lower  end  of  the  rod  to  carry  the  cutters.  All  of 
these  elements  were  old  in  the  art ;  but  it  is  to  be  reiterated  the  court 
found  that  the  chief  novel  feature  of  the  invention  was  the  tilting 
means  adapted  for  the  collapsion  and  expansion  of  the  cutters,  in 
combining  that  tilting  means  with  interrelated  dovetails  on  the  cut- 
ters and  ways  of  the  body  extension.  The  court  also  found  that 
none  of  the  underreamers  of  the  prior  art  combined  cutters  "tilting 
over  the  lower  end  of  the  reamer  body  with  shanks  having  dovetails 
so  interrelated  with  dovetail  ways  upon  the  body  of  the  reamer  as  to 
afford  inner,  outer,  and  lateral  bearings  when  in  the  reaming  posi- 
tion." 

In  the  Double  reamer  we  find  the  hollow  mandrel,  the  mandrel  hav- 
ing a  longitudinal  hole  for  the  reception  of  the  spring  and  rod.  The 
hole  has  a  lateral  shoulder  upon  whidi  the  spring  is  seated ;  the  low- 
er end  of  the  mandrel  has  a  downward  extension  which  is  hollow  or 
drilled  for  the  reception  of  the  spring-actuated  rod  and  for  the  re- 
ception of  the  key,  upon  which  slips  are  hung,  and  there  are  opposite 
parallel  bearing  faces  upon  which  the  inward  projections  of  the  slips 
rest  when  in  reaming  position.  The  bottom  of  the  downward  exten- 
sion has  rounded  faces  with  shoulders.  At  the  side  of  the  downward 
extension  there  are  dovetails  sloping  upwardly  and  inwardly  beneath 
the  shoulders  and  joint  member,  which  subdivides  the  mandrel  and 
confines  the  rod  and  its  spring. 

In  the  Wilson  underreamer  we  find  a  hollow  mandrel  having  a 
longitudinally  drilled  hole  for  the  reception  of  the  spring-actuated 
rod,  but  there  is  no  internal  shoulder  upon  which  the  spring  seat 
rests.  The  spring  seats  there  move  upon  a  removable  key  or  block. 
Wilson  et  al.  v.  Bole  &  Double  et  al.,  227  Fed.  607,  142  C.  C.  A.  239. 
The  seating  of  the  spring  upon  the  reniovable  key,  instead  of  upon 
a  fixed  shoulder  in  the  mandrel,  appears  to  be  novel ;  but  in  the  Double 
device  the  key  performs  the  service  of  connecting  the  slips  with  the 
spring-actuated  rod.  In  the  Wilson  mandrel  we  find  the  bottom  has 
two  prongs,  terminating  in  lugs,  which  spread  the  cutters  apart  into 
reaming  position  and  hold  them  so  spread,  and  as  described  in  Union 
Tool  Company  v.  Wilson,  supra,  above  the  lugs  there  are  parallel 
shoulders  in  dovetails  which  form  ways  for  the  shoulders  on  Ae  cut- 
ter shanks.  The  devices  operate  upon  different  principles  and  un- 
der different  modes  of  operation.  The  mandrel  of  the  Wilson  has  no 
internal  shoulder,  no  downward  extension  with  its  hollow,  no  slot,  no 
opposite  parallel  bearing  faces,  and  no  rounded  or  beveled  lower  edge  ; 
nor  has  it  shoulders  at  the  side  of  the  downward  extension,  nor  dove- 
tails sloping  upwardly  and  inwardly  beneath  the  shoulders,  nor  what 
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is  called  the  "sub"  or  extra  joint  in  the  body  of  the  underreamer. 
The  hollow  or  longitudinal  hole  in  the  Wilson  mandrel,  the  hole  be- 
ing for  the  reception  of  the  spring  and  rod,  and  the  shoulders  inside 
of  the  prongs  for  the  reception  of  the  cutter  shanks  being  parallel,  do 
not  permit  a  sliding  action  of  the  shanks  of  the  cutters  upon  the 
suspension  means  to  permit  tilting,  but  merely  allow  the  lower  ends 
to  swing  toward  each  other,  a  pendulum  swing,  pivoting  on  the  point 
of  suspension,  the  integral  cross  at  the  bottom  of  the  spring-actuated 
rod. 

This  mode  of  operation  is  new  with  Wilson,  and  is  covered  by 
his  patent,  No.  827,595.  In  the  Double  reamer  the  slot  is  not  only 
a  key  guide,  but  its  lower  walls  act  as  a  stop  for  the  key,  or  the  down- 
ward travel  of  the  rod,  key,  and  cutters.  The  Wilson  device  has  no 
such  part,  with  any  such  functions,  in  the  open  spring  between  the 
prongs  of  the  body.  In  the  Wilson  reamer  No.  2,  the  removable  key  in 
the  body  serves  the  double  function  of  supporting  the  spring  at  its  low- 
er end  and  acting  as  a  stop  to  arrest  the  downward  travel  of  the  rod 
by  engaging  with  the  upper  wall  of  the  elongated  slot  in  the  rod.  The 
means  used  in  this  rod-affecting  function  are  quite  different  in  the 
Wilson  reamer  from  those  employed  in  the  Double  reamer,  and  we  do 
not  understand  that  the  Wilson  pronged  type  of  underreamer  can  be 
held  the  equivalent  of  the  hollow  slotted  extension  t)rpe  of  the  Double 
reamer  body.  It  is  significant  that  the  slot  features  of  the  Double  ex- 
tension, witfi  its  two  functions,  is  lacking  in  the  Wilson  reamer. 

Proceeding,  we  find  that  the  tilt  slips  in  the  Double  reamer,  con- 
nected with  the  mandrel  and  with  dovetails,  play  in  the  slipways  on 
the  mandrel,  with  key  seats  larger  than  the  key^^  with  inward  projec- 
tions which  slide  upon  the  downward  extension  of  the  mandrel,  and 
with  the  upper  faces  of  these  inward  projections  sloping  downward. 
In  the  Wilson  cutters  there  are  not  inward  projections  which  slide 
upon  the  downward  extensions  of  the  mandrel,  nor  are  there  the  up- 
per faces  of  the  inward  projections  sloping  downwards.  In  fact,  the 
Double  cutter  does  not  contain  shanks;  whereas,  the  Wilson  cutter 
has  a  cutter  head  and  a  long  shank.  The  design  of  the  cutter  in  the 
Wilson  device,  co-operating  with  the  special  design  of  the  mandrel, 
allows  the  cutter  heads  to  bear  solidly  against  the  prongs  when  in 
reaming  position,  but,  when  collapsed,  the  cutter  head  is  below  the 
prongs  and  the  shanks  are  in  between  the  prongs.  This  interrelation- 
ship between  the  Wilson  pronged  mandrel  and  the  Wilson  cutter  with 
its  shank  and  head  and  bearing  on  the  projecting  shoulders  of  this 
head  enables  an  operation  whereby  the  portion  of  the  mandrel  which 
serves  to  spread  the  cutters  and  hold  them  apart  in  reaming  position 
is  not  between  the  cutters  when  the  cutters  are  in  collapsed  position. 
The  description  of  such  construction  is  that  the  cutters  can  be  given 
a  very  great  strength,  inasmuch  as  no  material  has  to  be  removed  from 
them  to  make  room  for  the  spreading  device  when  the  cutters  are 
collapsed. 

In  the  Double  underreamer  the  rod  plays  in  the  mandrel,  is  support- 
ed by  a  spring,  contains  a  key  seat,  in  which  is  a  key  which  plays  in 
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the  slot  or  keyway  in  the  downward  extension,  and  the  key  has  a 
notch  to  permit  the  rod  to  engage  it  and  thus  to  prevent  displace- 
ment. Wilson  shows  a  rod  or  stem  with  a  cross  or  T  which  as  a 
single  member  plays  in  the  mandrel,  is  supported  by  the  spring,  and 
draws  the  cutters  upward  into  reaming  position.  But  there  is  no  key 
seat  nor  key  playing  in  the  slot  or  keyway  of  the  downward  extension 
of  the  mandrel.  A  slot  cut  in  the  rod  or  stem  of  the  Wilson  reamer 
ajppears  to  allow  room  for  a  vertical  play  of  the  rod  or  stem;  but 
tne  seats  for  this  key  are  in  the  mandrel,  and  not  in  the  rod,  and  the 
key  is  a  part  of  the  mandrel  not  belonging  to  the  rod  or  stem.  Com- 
parison of  the  elements  of  patents  shows  in  the  Double  device  the 
downward  extension,  the  slot  in  the  downward,  and  the  inward  pro- 
jections in  the  slips;  none  of  these  elements  appears  in  the  Wilson 
reamer.  On  the  other  hand,  Wilson  shows  certain  novel  elements  not 
contained  in  the  Double  underreamer.  The  tilting  action  of  the  cut- 
ters of  the  Double  device,  due  to  the  presence  of  the  spreading  mem- 
ber or  downward  extension  between  the  cutters  at  the  time  of  collafH 
sion,  is  not  to  be  had  in  the  Wilson  reamer,  for,  as  already  indicat^, 
there  is  no  part  of  the  mandrel  between  the  cutters  at  the  time  of  col- 
lapsion,  upon  which  there  could  be  a  tilting. 

It  is  contended  that  the  tilting  action  of  the  Double  cutters  is  not 
old  in  the  art,  in  that  the  Double  underreamer  shows  shoulders  re- 
moved high  up  on  the  slips  close  to  the  key,  which  acts  as  a  ful- 
crum, and  that  the  location  of  the  shoulders  causes  the  sudden  col- 
lapse of  the  cutters.  But  an  examination  of  the  claims  of  the  Dou- 
ble reamer  fails  to  show  the  inclusion  of  that  feature  in  the  pat- 
ent ;  moreover,  the  quick  collapse  of  the  cutters  in  the  Double  reamer 
is  due  to  the  fact  that  they  do  not  collapse  during  the  downward  move- 
ment, when  they  are  sliding  upon  the  opposite  parallel  bearing  faces 
of  the  downward  extension,  except  that  slight  collapse  enabled  by  the 
outward  travel  of  the  upper  ends  of  the  cutters  on  the  key.  But, 
when  the  inward  projections  of  the  slips  pass  off  of  these  opposite 
parallel  bearing  faces,  then  we  have  the  collapse  of  the  cutters.  The 
record  shows  that  this  operation  causes  what  is  called  "plunging,"  and 
which  is  obviated  in  the  Wilson  underreamer,  because  of  the  fact  that 
the  cutters  there  collapse  from  the  beginning  of  the  downward  move- 
ment. 

[4]  Inasmuch  as  the  invention  of  Double  was  not  broad  and  pri- 
mary in  its  character,  we  believe  that  the  doctrine  of  equivalents  is 
not  broadly  applicable  (Paper  Bag  Patent  Case,  210  U.  S.  405,  28 
Sup.  Ct.  748,  52  L.  Ed.  1122),  and  that,  therefore,  the  inclined  bear- 
ing faces  on  the  prongs  of  the  Wilson  device  are  not  the  equivalent 
of  the  opposite  parallel  bearing  faces  on  the  downward  extension 
of  the  Double  underreamer.  It  is  thoroughly  well  established  that 
the  patentee  is  limited  to  his  claims,  and  the  patent  is  no  broader  than 
the  claims,  and,  if  the  language  of  claims  of  the  patent  is  clear  and 
distinct,  the  patentee  is  bound  by  the  language  he  has  employed.  Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274,  24  L.  Ed.  344. 
Claim  No.  1  of  the  patent  involved  does  not  describe  any  means  of 
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producing  the  tilting  action,  and  none  of  the  other  claims  herein  in- 
volved covers  both  the  interrelated  dovetails  and  the  tilting  means 
found  by  the  court  to  be  the  essence  of  the  invention  of  Double. 
There  is  no  doubt  of  the  success  of  the  Wilson  device,  for  the  record 
shows  that  it  met  with  immediate  sale  and  great  favor.  The  Double 
underreamer  should  be  held  to  have  been  a  step  in  the  art,  carried 
forward  by  Wilson's  invention. 

In  conclusion,  we  hold  that  in  the  device  designed  by  Wilson — the 
fork  or  pronged  type  of  underreamer  mandrel  and  the  cutters  and 
body  with  shanks  to  co-operate  with  lugs  and  ways  on  the  mandrel, 
so  as  to  allow  having  the  spreading  prongs  or  forks  between  the  cut- 
ters when  in  reaming  position,  and  with  the  hollow  spreading  device 
between  them,  when  in  collapsed  position,  with  the  cutters  collapsed 
upon  these  prongs,  instead  of  tilting  or  spreading — Wilson  has  in- 
vented, and  that  his  device  is  distinct  from  the  Double  invention. 

With  respect  to  the  contention  of  the  appellee  that  the  Double  un- 
derreamer was  the  first  successful  device,  we  need  only  say  that  the 
record  contains  much  evidence  to  the  effect  that  there  were  other  types 
of  successful  underreamers,  namely,  the  Swan,  Austrian,  Plotts,  Kel- 
lerman,  O'Donnell  &  Willard,  and  others.  None  of  them  was  wholly 
successful,  but  they  were  used  until  the  Double  underreamer  came 
in  and  was  more  successful  than  any  of  its  predecessors  had  been. 
But  the  Double  underreamer  was  also  not  wholly  satisfactory,  because 
of  the  frequent  breaks  of  the  cutters,  and  it  dropped  behind  after 
Wilson  invented. 

It  must  be  held  that  the  Double  patent  should  be  strictly  construed, 
and  the  patentee,  having  limited  himself  to  the  elements  of  his  com- 
bination, is  limited  in  the  construction  of  his  claim  to  the  devices 
shown.  Oriental  Tissue  Co.  v.  Louis  De  Jonc^e  &  Co.  (D.  C.)  235 
Fed.  296.  The  importance  of  this  point  is  emphasized  by  the  record, 
which  shows  that  Double  canceled  his  claim  No.  8  and  substituted 
claim  No.  7,  limited  his  specification,  and  amended  his  claims  to  pro- 
vide for  opposite  parallel  bearing  faces  upon  his  hollow  slotted  ex- 
tension. He  thus  eliminated  from  his  claim  those  things  which  were 
excluded  by  surrender  of  scope  and  of  definition  of  his  claimed  com- 
bination. Wright  V.  Yuengling,  155  U.  S.  47,  15  Sup.  Ct.  1,  39  L. 
Ed.  64;  Roemer  v.  Peddie,  132  U.  S.  313,  10  Sup.  Ct.  98,  33  L.  Ed. 
382;  Greene  v.  Buckley,  135  Fed.  520,  68  C.  C.  A.  70. 

What  is  called  the  Jones  round-nosed  reamer,  which  was  introduc- 
ed in  evidence  as  one  of  the  earlier  forms  of  reamer,  appears  to  have 
had  dovetail  cutters  operating  in  open  dovetail  slipways,  the  cutter 
extending  the  periphery  of  the  body  to  contact  with  the  casing  above 
the  spreading  bearings  and  above  the  fulcrum  point;  and  the  evi- 
dence shows  that  Double  saw  the  Jones  round-nosed  reamer  before  he 
made  the  reamer  of  the  patent  in  suit.  It  was  also  the  opinion  of  the 
District  Court  that  the  tilting  action  of  the  cutters,  as  disclosed  in  the 
Brown  patent.  No.  687,296,  was  the  same  as  that  used  by  Double,  ex- 
cepting that  the  cutters  were  not  actuated  by  the  downward  m6tion 
of  die  suspension  means. 
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Appellant  contends  that  the  District  Court  erred  in  Its  view  that 
the  cutters  in  the  Brown  reamer  patent  were  not  actuated  by  the 
downward  motion  of  the  suspension  means,  and  that  the  cutters  do 
travel  downwardly  as  the  suspension  means  travels  downwardly,  and 
are  positively  actuated  by  such  suspension  means.  We  find  it  diffi- 
cult to  reach  a  satisfactory  opinion  upon  this  point,  but  it  looks  as 
though  there  was  a  tilting  of  the  cutters  in  the  Brown  reamer  sub- 
stantijiUy  like  the  tilting  in  the  Double  reamer. 

The  decree  of  the  District  Court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  complaint  and  to  dissolve 
the  injunction. 


(249  Fed.  786) 

UNION  TOOL  00.  v.  WILSON. 

(Circait  Cotrt  of  Appeals,  Ninth  Circuit    Febmary  H,  191&    Blearing 
Denied  May  18,  1918.) 

No.  2918. 

1.  Patbi?ts  ^s»328 — ^Validitt  and   Intbinge&cent— XTndebrkaheb. 

The  Wilson  patent.  No.  827,595,  for  an  underreamer,  held  not  anticipated 
and  valid,  and  claims  9  and  19  infringed. 

2.  Patents  ^=»238 — Infbinoeicent — Omission  of  Pabts. 

That  an  alleged  infringer  does  not  use  all  the  featores  of  the  patented 
device  does  not  negative  infringemtfit. 

3.  Patents  ^s»314 — Suns  fob  Infbinobicent — Oonsolidation. 

Under  equity  rules  19  (198  Fed.  xxiii.  115  O.  O.  A.  xxUl)  and  28  (2D1 
Fed.  V,  118  C.  O.  A.  v),  a  District  Court  has  power  to  consoUdate  for  trial 
patent  causes  which  involve  the  same  patent,  where  the  parties  are  the 
same,  although  it  effected  a  broadening  out  of  the  charge  of  Infringanent 
over  a  prior  election  in  the  record. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Edward  E. 
Cushman,  Judge. 

Suit  in  equity  by  Elihu  C.  Wilson  against  the  Union  Tool  Company. 
Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

For  opinion  below,  see  237  Fed.  847. 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellant 
Raymond  Ives  Blakeslee,  of  Los  Angeles,  Cal.,  for  appellee 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Appeal  from  an  interlocutory  decree  in 
favor  of  Wilson,  appellee,  plaintiff,  against  the  jq)pellant,  Union  Tool 
Company,  defendant,  holding  that  Wilson  patent  No.  827,595,  for  an 
underreamer,  patented  July  31,  1906,  was  valid  particularly  as  to  claims 
2,  4,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  and  19,  and  was  infringed  as  to 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digests  4  Indexes 
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claims  9  and  19  by  the  manufacture  and  sale  or  lease  of  the  so-called 
"Double  Improved  and  Type  F"  underreamers  of  a  kind  introduced  as 
exhibits.  Accounting  was  also  decreed.  The  defendant  denied  in- 
fringement, and  pleaded  prior  invention  and  want  of  novelty.  The 
case  was  heard  in  the  lower  court  in  conjunction  with  Wilson  &  Wil- 
lard  Manufacturing  Co.  v.  Union  Tool  Co.,  Edward  Double  et  al.,  249 
Fed.  729,  161  C.  C.  A.  639,  decided  contemporaneously  with  the  pres- 
ent case,  wherein  interlocutory  decree  was  made  in  favor  of  the  Union 
Tool  Company,  finding  the  Double  patent,  No.  734,833,  for  underream- 
ers, valid  and  infringed  as  to  claims  1,  2,  6,  7,  and  8  thereof,  and  pro- 
viding for  accounting  and  costs.  The  parties  to  the  two  suits  are  not 
identically  the  same,  but  the  suits  pertain  apparently  to  the  same  inter- 
ests, as  one  of  the  plaintiffs  in  the  last  referred  to  suit  is  the  defendant 
in  the  present  appeal,  and  the  defendant  in  2996,  the  Wilson  &  Wil- 
lard  Manufacturing  Company,  is  the  same  company  as  in  this  case, 
2918.  The  same  p^eneral  interests  have  been  found  to  use  the  inven- 
tion of  the  other  mterests,  with  its  own,  in  the  making  of  its  under- 
reamer  product.  The  two  suits  were  instituted  under  letters  pat- 
ent for  underreamers  for  enlarging  oil  well  holes  to  allow  the 
lowering  of  the  casing.  The  Double  imderreamer  patent,  734,833, 
was  issued  in  1903,  and,  as  stated,  the  Wilson  patent  in  suit  was  is- 
sued in  1906.  In  both  suits  prior  patent  art  was  relied  upon  as  a  de- 
fense, and  in  both  cases  it  was  foimd  that  neither  patent  was  antic- 
ipated ;  that  is,  that  the  underreamers  made  by  the  defendant  in  the 
one  case  infringe  the  Double  patent,  and  the  underreamers  manufac- 
tured in  the  other  case  infringe  the  Wilson  patent. 

[1]  Claims  9  and  19,  found  infringed,  are  as  follows: 

(9)  "An  underreamer  body  terminating  in  prongs  forming  a  fork  and  pro- 
vided with  shoulders  on  the  inner  faces  of  the  prongs  which  form  cutter  ways 
and  terminate  in  downwardly  projecting  lugs,  and  cutters  mounted  between 
the  prongs  of  said  fork  and  having  shoulders  inside  the  fork  and  faces  to 
bear  on  the  projecting  lugs." 

(19)  "An  underreamer  comprising  a  body  terminating  in  two  prongs,  and 
cutters  each  haying  two  shoulders  and  a  bearing  face  on  the  inner  side  of 
each  of  the  two  shoulders  to  engage  said  prongs." 

The  contention  of  the  appellee  is  that  claims  9  and  19  use  the  term 
"prongs"  to  designate  the  portions  of  the  body  which  are  provided 
with  other  working  features,  such  as  shoulders  on  their  inner  faces 
and  the  downwardly  projecting  lugs  at  their  lower  ends;  that  the 
term  "prongs"  is  used  as  defining  the  bifurcated  structure  at  the  low- 
er end  of  the  body,  which,  under  the  Wilson  patent,  permits  the  cut- 
ters to  collapse  closely  together,  approaching  each  other  between  such 
prongs  and  likewise  permits  assembling  at  the  bottom  of  the  reamer 
and  remachining.  It  is  not  contended  by  the  appellee  that  this  close 
collapsing  operation  of  the  cutters  is  found  in  tfie  underreamers  of 
the  Union  Tool  Company,  which  are  said  to  infringe;  but  it  is  in- 
sisted that  the  interrelation  and  other  construction  pertinent  to  the 
provision  of  shoulders  on  the  inner  faces  of  the  prongs  and  down- 
wardly projecting  lugs  at  their  lower  ends,  with  both  of  which  the 
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cutters  co-operate,  have  been  adopted  by  the  appellant  as  also  have 
been  the  assembling  and  remachining  advantages.  To  this,  therefore, 
we  will  confine  our  consideration. 

Wilson,  in  his  underreamer,  shows  a  hollow  elongated  body  pro- 
vided at  its  lower  ends  with  the  projections  or  prongs  forming  a  fork 
and  terminating  at  their  lower  ends  in  downwardly  projecting  lugs; 
such  prongs  having  shoulders  on  their  inner  faces  to  form  ways  for 
cutters.  The  cutter  shanks  have  bearing  shoulders  which  engage  in- 
side of  the  ways,  the  cutters  also  having  expansion  bearing  faces  on 
lateral  shoulders,  which  expansion  faces  coact  with  the  spreading 
bearings  on  the  lugs  which  hold  the  cutters  apart.  The  lugs  terminate 
at  their  lower  ends  in  beveled  end  faces  over  which  ride  bearings,  in 
which  the  expansion  bearing  faces  terminate  at  their  upper  ends,  thus 
causing  the  cutters  in  the  main  to  be  expanded  and  permittii^  them  in 
the  main  to  be  collapsed,  although  the  spreading  bearings  are  slightly 
upwardly  and  outwardly  inclined  to  terminate  the  expanding  action 
and  initiate  the  collapsing  action  by  coaction  with  the  expansion  bear- 
ing faces.  The  cutters  are  pivotally  connected  with  a  spring-ac- 
tuated rod  or  stem  at  a  T-head  or  cross  at  the  lower  end  thereof ;  the 
connection  being  by  means  of  recesses  or  pockets  in  the  inner  faces 
of  the  cutters.  These  pockets  are  formed  in  the  cutter  shanks.  The 
spring-actuated  rod  or  stem  is  received  within  the  hollow  body  of  the 
underreamer,  and  adapted  to  move  endwise  therein ;  the  spring  which 
actuates  such  rod  or  stem  being  confined  between  a  nut  threaded  onto 
the  upper  end  of  such  rod,  and  a  holding  device  shown  in  the  patent 
to  consist  of  a  block  which  forms  a  seat  for  the  spring  at  its  lower 
end,  and  through  a  hole  or  bore  in  which  the  rod  or  stem  may  play, 
such  block  being  held  in  place  in  the  hollow  body  by  dowel  pins  or 
the  like.  Down-thrust  bearings  on  the  body  between  the  prongs  co- 
operate with  the  upper  ends  of  the  shanks  of  the  cutters,  and  other 
down-thrust  bearings  are  in  the  nature  of  shoulders  on  the  forks  at 
the  lower  ends  of  the  shoulders  on  the  prongs,  and  which  co-operate 
with  the  cutters  at  the  zone  of  the  bearings.  In-thrust  upon  the 
cutters  in  action  is  taken  by  the  spreading  bearings  to  which  it  is  im- 
parted by  the  expansion  bearing  faces,  and  out-Sirust  of  the  cutters 
is  taken  by  the  shoulders  of  the*  ways  on  the  prongs  which  co-operate 
with  the  bearing  shoulders  on  the  cutter  shanks.  The  cutters  are 
provided  with  certain  shoulders  on  their  outer  faces,  which  coact  with 
the  casing  or  shoe,  causing  the  cutter  to  Jbt  collapsed  when  the  under- 
reamer is  to  be  elevated  and  withdrawn  through  the  casing.  A  de- 
tachable crosspiece  or  safety  bolt  is  provided  between  the  lugs  at  the 
lower  ends  of  the  prongs,  which  to  a  certain  extent  braces  the  prongs 
and  also  prevents  the  cutters  and  the  T  or  cross  from  dropping  into 
the  hole  and  being  lost,  in  case  the  rod  or  stem  should  break,  and 
similarly  prevents  dropping  of  either  cutter  in  the  hole  in  case  a  frac- 
ture should  occur  through  the  cross  or  T.  This  detachable  cross- 
piece  is  held  in  place  in  two  bolt  holes  in  the  lugs,  within  one  of  which 
fits  a  nut  into  which  one  end  of  the  bolt  is  screwed  by  a  suitable  im- 
plement.   For  convenience  the  illustrations  may  be  referred  to. 
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In  use  the  cutters  are  drawn  down  against  the  expansive  action  of 
the  spring,  the  rod  or  stem  and  the  cutters  moving  together,  and  the 
expansion  bearing  faces  moving  over  the  spreading  bearings  until  the 
bearings  ride  over  the  beveled  end  faces,  permitting  the  cutters  more 
closely  to  approach  each  other,  or  swing  together,  in  which  action 
they  may  be  accommodated  between  the  prongs,  so  that  the  cutters 
may  be  entered  into  the  well  casing.  The  underreamer  is  lowered 
through  the  casing  with  the  cutters  so  collapsed,  and  the  cutters  are 
retained  in  such  positions  of  coUapsion  due  to  their  confinement  within 
the  casing.  But,  when  the  cutters  emerge  from  the  lower  end  of  the 
casing  or  the  shoe  thereon,  they  are  pennitted  to  expand,  the  expan- 
sion bearing  faces  riding  up  over  the  spreading  bearings  until  the 
upper  ends  of  the  shanks  of  the  cutters  come  against  the  down-thrust 
bearings  of  the  cutter,  and,  if  the  parts  are  so  specifically  formed,  the 
bodies  of  the  cutters  at  their  sides  are  brought  up  against  the  down- 
thrust  bearings.  The  reaming  of  the  hole  is  necessary  in  order  to  cut 
away  the  annular  shoulder  or  wall  in  the  hole  which  remains  beneath 
the  casing  after  a  certain  period  of  drilling  operation  has  ensued; 
this  annular  shoulder  remaining  because  the  drilling  bit  has  an  outside 
diameter  less  than  the  inner  diameter  of  the  casing.  The  underreamer 
is  brought  into  position  to  remove  the  shoulder,  and  its  cutters  are 
expanded  in  the  space  immediately  above  the  shoulder  and  beneath 
the  shoe  of  the  casing,  which  is  elevated  to  make  clearance  between 
it  and  the  shoulder  for  the  cutters.  The  cutters  being  in  expanded 
positions,  .the  underreamer  is  reciprocated  in  the  hole,  or  raised  and 
permitted  to  drop  alternately  by  m^ans  of  a  drilling  line  which  is  at- 
tached to  the  walking  beam  in  the  derrick  at  the  mouth  of  the  hole. 
The  cutters  attack  the  formation  of  the  shoulder,  and  chip  it  or  break 
it  away,  and  reduce  it  to  chippings  which  are  mixed  with  water  within 
the  hole  by  a  circulating  system  to  produce  a  mud  which  is  led  away 
from  the  mouth  of  the  hole  by  a  bailer.  When  the  underreaming 
operation  has  gone  on  to  a  point  practically  coincident  with  the  bot- 
tom of  the  drilled  hole  and  the  casing  has  been  lowered  correspond- 
ingly, the  underreamer  is  put  into  condition  for  withdrawing  from 
the  hole  by  elevating  it  until  the  shoulders  come  into  engagement 
with  the  lower  end  of  the  shoe  on  the  casing,  which  pinches  the  cut- 
ters inwardly  and  causes  the  expansion  bearing  faces  to  ride  down- 
wardly over  the  spreading  bearings  until  the  bearings  are  brought 
into  engagement  with  the  beveled  end  faces  upon  the  lugs,  over  which 
latter  they  ride  until  the  cutters  asstune  the  collapsed  positions.  The 
Dody  of  the  underreamer  travels  upwardly,  while  the  cutters  remain 
relatively  stationary,  and  when  the  cutters  have  assumed  the  col- 
lapsed positions  they  enter  the  casing  or  the  shoe,  and  being  confined 
by  such  casing,  and  so  held  in  collapsed  condition,  the  entire  under- 
reamer is  elevated  and  withdrawn  from  the  casing  at  the  mouth  of 
the  hole. 

Appellee  urges  that  an  important  feature  of  the  underreamer  is  the 
possibility  of  assembling  the  underreamer  or  cutters,  the  spring- 
actuated  rod  and  its  spring,  and  the  body,  at  the  lower  end  of  the 
underreamer,  without  employing  a  middle  joint  in  the  body  or  a  cap 
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.  or  joint  at  the  upper  end  thereof,  and  contends  that  this  advantage 
flows  from  the  combination  of  parts  and  features  provided  by  Wilson 
and  which  was  not  possible  before  Wilson  invented.  It  is  pointed  out 
that  the  Double  patent,  No.  3,  although  showing  a  construction  and 
interrelation  of  features  whereby  the  cutters  and  spring-actuated  rod 
and  its  spring  may  be  removed  at  the  lower  end  of  the  body,  never- 
theless, part  of  the  body  has  to  come  away  with  these  parts. 

We  now  turn  to  the  evidence  of  infringement  of  the  claims  referred 
to.  The  bodies  in  type  F  of  the  Double  underreamer  and  in  the  Wil- 
son underreamer  are  surmounted  by  a  square  and  suitable  threaded 
joint  for  the  attachment  of  a  string  of  tools.  In  both  reamers  the 
main  bodies  are  single  pieces,  and  in  the  bore  of  such  reamers  is  placed 
a  spring  for  flexibly  supporting  the  underreamer  cutters.  At  the  lower 
end  of  the  bore  are  fork-mouthed  extensions  which  have  on  their  inner 
faces  grooves  or  dovetail  ways  for  the  retention  of  the  cutters,  these 
co-operating  with  the  dovetails  on  the  shanks  of  the  cutters.  At  the 
lower  end  of  the  prongs  are  bearing  faces  which  bear  against  the 
inner  faces  of  the  cutters  on  the  body  of  the  cutters,  and  in  the  Double 
reamer  this  bearing  extends  somewhat  up  on  the  shank  of  the  cutter. 
On  the  lower  end  of  the  prongs  are  holes  to  receive  a  bolt,  which  bolt 
is  threaded  into  one  of  the  prongs  after  passing  through  the  hole  in 
the  other.  In  the  Double  reamer  type  F  the  bolt  is  arranged  to  sup- 
port a  loose  or  movable  block  which  .does  not  exist  in  the  Wilson 
reamer.  This  block  forms  an  extension  of  the  bearing  faces  on  the 
lower  ends  of  the  prongs,  which  bearing  faces  coact  with  the  cutters 
when  in  expanded  position.  There  are,  on  the  lower  ends  of  the 
prongs  in  both  the  Double  and  Wilson  underreamers,  upwardly  and 
outwardly  inclined  bearing  faces,  with  angles  of  outward  inclination 
of  the  lowermost  bearing  faces  on  the  prongs  of  the  Double  reamer; 
the  angles  being  the  same  in  both  devices.  The  effect  of  the  angle  is 
to  regulate  the  pressure  of  the  cutter  against  the  walls  of  the  casing 
when  passing  into  and  out  of  the  well.  The  cutters  in  both  devices 
consist  of  a  body  surmounted  by  a  shank  with  the  dovetails  on  the 
shank,  a  shoe  notch  on  the  outer  edge  of  the  shank,  and  suitable  taper- 
ed bearing  faces  at  the  lower  end  of  the  shank,  which  bearing  faces 
are  intended  to  ride  against  the  casings  when  the  cutters  are  collapsed, 
and  a  tapered  inclined  portion  just  above  the  shoe  notch.  The  body 
of  the  cutters  consists  of  a  curved  exterior  portion  meeting  with  two 
parallel  lateral  faces.  The  inside  portion  of  the  body  is  cut  out  or 
relieved  of  the  upper  curved  portion,  below  which  is  a  straight  portion 
or  plane  surface  at  right  angles  to  the  lateral  planes  of  the  cutter 
body.  Above  this  in  both  reamers  is  a  plane  face,  which  forms  bear- 
ing faces  on  the  outward  extensions  or  shoulders  of  the  body  of  the 
cutters  beyond  the  shank.  The  upper  end  of  the  shank  of  the  cutter 
shown  in  the  Wilson  patent  is  a  slot  against  which  bears  the  prong 
or  extension  called  the  T-bar  of  the  underreamer.  In  the  Double 
reamer  the  cutter  has,  near  the  upper  end  of  the  shank,  a  square  lug 
projecting  inwardly  with  a  shoulder  which  bears  against  a  projection 
on  the  lower  end  of  the  T-bar  or  cross.    In  both  reamers  there  are, 
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at  the  upper  end  of  the  T-bar,  suitable  threads  for  the  reception  of 
the  nut,  also  holes  for  a  cotterpin,  and  cotterpin  for  supporting  the 
upper  end  of  the  spring. 

In  the  Wilson  patent  the  lower  end  of  the  spring  is  supported  upon 
a  block,  which  in  turn  is  supported  by  pins  which  rest  against  the  holes 
in  the  body.  In  the  Double  reamer  (type  F)  the  lower  end  of  the 
spring  bears  against  a  key,  the  lower  edge  of  the  key  resting  against 
holes  or  slots  in  the  sides  of  the  underreamer  body,  the  key  having 
suitable  downward  projections  for  retaining  the  same  in  flie  body 
and  passing  through  an  enlarged  slot  in  the  T-bar.  In  the  Wilson 
patent  the  block  consists  of  a  cylindrical  piece  with  suitable  reception 
notches  at  the  sides  of  the  pins.  The  lower  portions  of  the  blodc 
extend  down  and  form  a  thrust  bearing  between  the  upper  ends  of 
the  cutter  shanks.  In  the  Double  reamer  there  are  shoulders  on  the 
inside  of  the  prongs,  which  form  a  bearing  at  the  upper  end  of  the 
shank  of  the  cutter  to  prevent  inward  displacement  of  the  shanks,  but 
the  main  portion  of  this  is  supported  by  the  pressure  of  the  lug  at  the 
inward  and  upward  end  of  the  cutter  shank  against  the  lower  end  of 
the  T-bar.  The  dovetail  ways  on  the  cutters  of  the  Wilson  patent 
engage  in  the  body  with  shoulders,  which  are  parallel  to  the  axis  of 
the  imderreamer  body.  In  the  Double  reamer  (type  F)  the  shoulders 
on  the  shank  of  the  cutter  bear  against  upwardly  and  inwardly  in- 
clined dovetailed  ways  on  the  insides  of  the  prongs  of  the  underreamer 
body.  In  the  Wilson  patent  the  bearing  faces  at  the  lower  ends  of 
the  prongs  on  the  underreamer  are  inclined  upwardly  and  outwardly, 
while  in  the  Double  reamer  the  faces  are  parallel.  In  the  Double  pat- 
ent on  the  face  of  the  cutter  at  the  lower  end  of  the  shank,  where 
the  same  joins  the  body  of  the  cotter,  and  outside  of  the  dovetailed 
ways  on  the  shank,  are  auxiliary  dovetail  ways  which  extend  upward- 
ly for  a  distance  of  approximately  one  inch  in  the  exhibit  produced. 
These  dovetailed  ways  do  not  appear  on  the  cutters  of  the  Wilson 
patent  drawings.  On  the  back  of  the  shank  of  the  cutter  or  inside 
of  the  same  is  a  notch,  with  a  short  downwardly  and  inwardly  inclined 
plane  at  its  lower  edge,  and  its  upward  edge  is  an  inwardly  inclined 
plane,  which  is  cut  in  the  back  of  this  cutter  for  the  purpose  of  pre- 
venting the  collapsing  over  the  inserted  block,  which  rests  on  the 
bottom  bolt  and  also  upon  the  slight  inward  shoulders  on  the  lower 
ends  of  the  prongs.    In  the  Wilson  patent  no  such  notching  appears. 

The  testimony  shows  that  the  block  which  is  held  in  place  by  the 
detachable  bottom  bolt  in  the  type  F  reamer  is  for  the  purpose  x>f 
forming  an  extension  of  the  bearing  faces  at  the  lower  ends  of  the 
prongs  in  the  underreamer  body;  but  the  underreamer  would  be  as 
operative  without  the  block  as  with  it.  This  being  true,  it  would 
appear  as  though  the  object  of  providing  the  block  was  to  distin- 
guish the  underreamer  type  F  from  the  Wilson  underreamer  by  an  at- 
tempt to  make  the  bearing  surfaces  on  the  lower  ends  of  the  prongs 
of  the  underreamer  continuous,  whereas  in  the  Wilson  underreamer 
they  are  separate  and  distinct.  The  block  can  be  put  in  position,  but 
the  evidence  is  that^  if  the  lower  end  of  the  underreamer  body  is  worn 
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by  use,  it  would  probably  be  difficult  to  extract  the  Mock  from  the 
lower  end  of  the  reamer,  and  when  extracted  that  it  would  be  diffi- 
cult to  replace  it  where  it  belonged. 

Another  point  emphasized  in  the  evidence  was  that  in  t)rpe  F  ream- 
er there  is  no  such  hollow  slotted  extension  as  had  been  shown  in 
certain  other  underreamers  made  by  the  Union  Tool  Company.  In 
the  t)rpe  F  there  is  a  horizontal  hole  through  the  block.  The  evidence 
is  that  probably  the  lowest  limit  of  the  spring-actuated  rod  would 
butt  against  the  block;  such  action  being  like  that  which  occurred  in 
the  old  hollow  slotted  extension  reamers  by  the  key  butting  against 
the  lower  end  of  the  slots  in  the  hollow  slotted  extension.  It  appears 
that  there  was  a  loosely  mounted  key  passing  through  the  spring- 
actuated  rod  of  what  was  called  the  Double  improved  reamer  and 
cutters.  But  the  key  in  type  F  reamer,  held  in  holes  or  openings  in 
the  body  and  passing  through  a  slot  in  the  spring-actuated  rod,  was  to 
be  found  in  the  Wilson  underreamer,  manufactured  by  the  Wilson  & 
Willard  Manufacturing  Company  after  the  spring  of  1911. 

Letters  patent  have  been  issued  for  an  underreamer  disclosing  and 
claiming  a  key  similar  to  the  one  referred  to  in  combination  witfi  the 
other  parts  and  features.  Wilson  et  al.  v.  Double  &  Bole,  227  Fed. 
607,  142  C.  C.  A.  239.  The  evidence  discloses  that  when  the  detach- 
able block  is  in  place,  and  held  in  place  by  the  bottom  bolt  in  the  type 
F  reamer,  the  tendency  is  to  assist  the  action  caused  by  the  shoulders 
<Mi  the  lower  ends  of  the  prongs  on  the  underreamer  in  expanding  and 
collapsing  of  the  cutters.  The  key,  when  in  place,  supports  the  lower 
end  of  the  spring  when  the  parts  in  the  reamer  are  all  in  working  po- 
sition, and  limits  the  downward  movement  of  the  spring-actuated 
rod  by  the  contact  of  the  upper  edge  of  the  slot  in  the  spring-actuated 
rod  coming  in  contact  with  the  upper  edge  of  the  key.  The  real  pur- 
pose of  the  block  and  bottom  bolt  is  to  prevent  loss  of  parts  out  of 
the  tmderreamer  body  in  case  the  spring-actuated  rod  or  key  are 
broken,  but  the  block  in  itself  forms  an  extension  of  the  bearing  face 
of  the  lower  ends  of  the  prongs  or  forks  at  the  lower  end  of  the 
body. 

Without  extending  the  statement  of  the  evidence,  it  is  sufficient 
to  say  that  a  reading  of  it  satisfies  us  that  there  are  various  decided 
advantages  incident  to  co-operation  and  coaction  of  the  several  parts 
and  features,  in  the  expanding  and  coUapsion  of  the  cutters,  the  im- 
parting of  in-thrust  and  up-thrust  and  out-thrust,  the  prevention  of 
rotatory  action,  prevention  of  what  is  called  '*keyholing,"  and  achiev- 
ing of  a  more  effective  and  extended  cutting  zone  and  cutter  action, 
and  gaining  of  more  stock  in  the  cutters  to  utilize.  It  is  quite  appar- 
ent from  the  evidence  that  the  conception  of  Wilson  has  resulted  in 
a  reamer  with  end  cutters,  disposed  for  operation  at  the  lower  end 
of  the  body,  in  which  there  are  the  advantages  of  a  proper  expand- 
ing and  collapsing,  and  better  provision  for  in-thrust  with  the  parts 
capable  of  being  assembled  in  an  open  mouth  in  the  bottom  and  in 
which  the  lower  end  of  the  reamer  could  be  remachined,  and  in 
which  the  solid  T  could  be  used    To  accomplish  these  many  desired 
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and  formerly  unattained  features  and  characteristics,  Wilson  has  in- 
vented by  an  operative  and  efficient  combination,  and  we  believe  that 
infringement  as  to  claims  9  and  19  has  been  well  shown.  The  old 
idea  prior  to  Wilson  was  to  expand  entirely  by  inwardly  directed 
shoulders  or  surfaces  entirely  under  or  within  the  bodies  or  shanks  of 
the  cutters,  and  to  Wilson  is  due  the  conception  of  provision  of  lat- 
eral shoulders  and  co-operating  lateral  surfaces  upon  the  body  for 
expansion  and  collapsion,  in-thrust  and  prevention  of  rotatory  action. 
In  certain  prior  reamers,  for  example,  defendant's  patent  No.  3, 
there  were  what  are  called  "spaced  stub  projections"  for  supporting 
part  of  the  underreamer  body,  and  in  defendant's  exhibit  Jones  Re- 
movable Bowl  Reamer  there  are  spaced  ways  for  cutters,  surround- 
ed by  a  bowl  with  which  the  cutters  have  to  co-operate  in  expanding 
and  collapsing.  But  Wilson  has  invented,  so  that  nothing  is  re- 
quired except  prongs  and  cutters  and  up-thrust  on  the  body  in  all  of 
the  underreamer  expanding,  collapsing,  and  working  actions  and 
strain  resistances.  He  did  away  with  tihe  bolt,  and  no  part  of  the 
body  has  to  be  removed  for  assembling  the  cutters  and  other  features, 
and  has  done  away  with  the  necessity  for  assembling  of  parts  at  the 
lower  end  of  the  body,  and  other  features  as  shown  in  the  Double 
patent  No.  3.  The  I>ouble  patent  No.  3  shows  a  pin  fixed  in  place 
and  impossible  of  removing,  but  in  the  Wilson  invention  no  joint 
had  to  be  removed,  and  no  stationary  wall  or  hollow  slotted  exten- 
sion had  to  be  disturbed  in  the  ready  disassembling  of  the  parts  for 
removing  the  cutters.  None  of  the  prior  reamers  were  capable  of  be- 
ing remachined  at  the  lower  end  without  cutting  away  the  spring- 
holding  shoulder.  But  in  the  type  F  there  appears  to  have  been  the 
use  of  such  advantageous  features. 

We  think  the  lower  court  was  correct  in  its  comments  upon  the 
plea  of  anticipation.  The  view  taken  was  that,  in  the  companion  case 
it  being  held  that  the  Wilson  device  infringed  the  Double  patent,  and 
that  the  Double  patent  was  not  anticipated  by  the  prior  patents  refer- 
red to  in  that  hearing,  it  followed  that,  in  so  far  as  the  allied  antici- 
patory patents  preceded  the  Double  invention  in  time,  none  of  them 
anticipated  the  Wilson  invention,  and  with  respect  to  the  patents  is- 
sued and  the  devices  designed  and  used  prior  to  the  Wilson  applica- 
tion for  patent,  and  not  shown  to  be  prior  to  the  Double  invention, 
no  anticipation  was  had.  The  District  Court  pointed  out  the  essen- 
tial differences  of  the  so-called  Jones  removable  bowl  reamer,  and 
held  that  the  forks  in  the  bowl  reamer,  while  forming  ways  for  the 
cutters,  were  not  joined  at  the  bottom  in  any  way,  and  that  the 
shanks  of  the  cutters  at  all  times  bore  against  the  prongs  and  did 
not  collapse  between  them,  and  that  the  bearing  at  the  end  of  the 
prongs,  affording  the  inner  face  of  the  cutter,  .had  in  the  removable 
bowl  reamer,  did  not  anticipate  the  bearings  afforded  by  the  lug  face 
of  the  Wilson  patent.  The  combination  of  parts  in  the  bowl  reamer 
was  not  the  same,  nor  was  the  action  the  same,  nor  did  the  Jones,  nor 
did  what  is  called  the  O'Donnell  &  Willard  underreamer  (patent  No. 
762,435),  have  shoulder  prongs  with  ways  and  cutters  with  shoulders 
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on  the  ways.  In  fact,  what  is  spoken  of  as  the  "bowl  mouth"  in  the 
Jones  reamer  could  not  be  taken  away  without  rendering  the  reamer 
inoperative. 

[2]  We  believe  that  the  Double  patent  No.  1  does  not  suggest  the 
pronged  formation,  to  permit  close  coUapsion  of  the  cutters  assem- 
bled at  the  bottom  of  the  reamer,  or  as  carrying  bodies  for  a  lug  ele- 
ment or  cutter  ways;  nor  do  we  find  in  Double  patent  No.  2  antic- 
ipation of  the  Wilson  invention.  There  are,  in  this  patent,  supple- 
mental lugs  or  dovetails  on  the  cutter  entering  pockets  or  grooves, 
said  to  hold  the  slips  and  prevent  them  from  spreading  outwardly; 
but  these  are  out-thrust  bearings  forming  ways,  and  the  lugs  become 
supplemental  dovetails  or  shoulders  on  the  cutters  added  to  the  shoul- 
ders in  the  Double  patent  No.  1.  The  fact  that  the  appellant  has  not 
used  each  attribute  of  the  Wilson  invention  cannot  excuse  it  from  be- 
ing held  to  infringement.  The  Paper  Bag  Case,  210  U.  S.  405,  28 
Sup.  Ct.  748,  52  L.  Ed.  1122;  Stebler  v.  Riverside  Heights  Associa- 
tion, 205  Fed.  735,  124  C.  C.  A.  29 ;  Parker  v.  Automatic  Machine  Co. 
(D.  C.)  227  Fed.  451;  Jackson  Fence  Co.  v.  Peerless  Fence  Co.,  228 
Fed.  691,  143  C.  C.  A.  213;   Walker  on  Patents,  §  350. 

[3]  Appellant  makes  much  of  the  action  of  the  court  in  consol- 
idating the  causes  heard  in  the  District  Court,  and  of  the  action  of  the 
court  in  the  consolidated  cause  as  to  the  several  types  of  reamers 
belonging  to  the  appellant;  but  we  find  no  error  on  the  part  of  the 
court  in  its  rulings  and  procedure.  Under  equity  rules  19  (198  Fed. 
xxiii,  115  C.  C.  A.  xxiii)  and  26  (201  Fed.  v,  118  C.  C.  A.  v)  the  court 
was  authorized  to  make  the  orders  that  it  did ;  the  appellant  had  its 
day  in  court,  and  presented  its  full  defense.  Inasmuch  as  the  subjects 
of  claims  9  and  19  are  found  in  each  of  the  defendant's  improved 
reamers,  including  types  D,  E,  and  F,  performing  the  same  functions 
in  substantially  the  same  way,  to  produce  the  same  results  and  obtain 
the  same  benefits,  the  appellee  is  entitled  to  a  decree  against  the  ap- 
pellant. 

The  order,  therefore,  will  be  that  the  decree  of  the  District  Court 
is  affirmed. 

161  C.C.A.— 42 
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(249  Fed.  74© 

WONDER  MFG.  CO.  v.  BLOCK  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  6,  19ia) 

No.  3118. 

1.  Tbade-Mabks   and   TaA.DE-NA!iiEs   ^=»59(1)— iNTRiNGEaacNT— What  Coh- 

srrruTEs. 

Where  plalntlfls  had  a  trade-mark  in  the  word  "Wizard,"  defendant's 
sale  of  goods  Identical  In  appearance  under  the  name  "Wonder"  was  an 
Infringement 

2.  Trade-Mabks  and  Trade-Names  ^=»3(4) — ^Appbopbiation — ^WoaDs   Sub- 

OEPTIBI^  OF. 

The  words  "Arch  Builder"  and  "Heel  Leveler,"  used  in  connection  with 
insoles  In  shoes,  are  susceptible  of  exclusive  appropriation  as  trade- 
marks, since  they  are  used  In  a  secondary  sense,  for  the  terms  of  them- 
selves do  not  suggest  the  purpose  of  correcting  defects  of  the  human 
foot ;  the  first  signifying  one  who  builds  arches,  and  the  second  suggest- 
ing the  shoemaker's  trade. 

3.  Patents  «=»324(5) — Review — Injunction. 

On  appeal  from  an  Interlocutory  Injunction  In  a  patent  case,  the  appel- 
late court  will  go  na  further  than  to  ascertain  whether  the  court  below 
abused  its  discretion;  therefore,  where  It  was  not  disputed  that  there 
was  an  Infringement  by  defendant,  the  question  of  the  extent  of  the  in- 
fringement will  not  be  reviewed. 

4.  Patents  $=s>312(2) — Infringement — Actions — ^Evidence. 

Though  an  earlier  patent  was  not  set  up  In  the  answer  or  by  notice,  it 
is  admissible  In  an  infringement  suit  as  evidence  of  the  state  of  the  prior 
art,  nnd  to  aid  In  construing  the  claims  of  the  {patent  asserted  to  have 
been  Infringed. 

5.  Patents  ^=>312(2) — ^Actions — Evidence. 

Though  a  prior  patent  was  a  mere  paper,  patent,  aiid  there  was  no  evi- 
dence that  the  invention  had  ever  been  used,  it  is  admissible  on  the 
question  whether  a  device  Infringes  a  subsequently  Issued  patent. 

6.  Patents  ^=»328 — Validity — Anticipation. 

The  Block  patent,  No.  1,127,349,  for  the  support  of  the  anterior  meta- 
tarsal arch  of  the  foot,  held,  in  view  of  the  prior  art,  to  have  been  an- 
ticipated and  not  to  show  invention,  as  to  claim  1,  for  a  flexible  insole 
having  a  portion  located  beneath  the  anterior  metatarsal  arch  of  the 
foot  of  the  wearer,  and  means  for  adjusting  the  thickness  of  the  ins<^e 
at  one  or  more  points  along  the  line  of  such  ardi. 

7.  Patents  ^=»328 — Scope — Infringement. 

Block  patent,  No.  1,127,349,  daim  No.  2,  held  limited  by  the  language 
of  the  claim,  and,  as  limited,  not  infringed. 

8.  Patents  ^=»172 — Construction — Limitation. 

Where  a  patentee  was  not  the  first  in  the  field,  and  there  had  been 
earlier  similar  inventions,  the  scope  of  the  invention  must  be  deemed 
limited,  by  the  language  of  the  claim,  to  the  construction  therein  specified. 

9.  Patents  ^=>112(3) — Issuance — Presumptions. 

The  Issuance  of  a  patent  creates  a  prima  fade  presimiption  of  a  patent- 
able difference  between  the  device  for  which  a  patent  was  issued  and  an 
earlier  patented  invention. 

10.  Patents  ^=s>328 — Infringement. 

The  Block  patent,  No.  1,061,353,  for  an  arch  support,  claims  1  and  4, 
which  present  the  combination  of  an  insole  member,  an  insertion,  and 
self-contained  means  carried  by  the  insole  member  and  insertion,  whereby 
the  Insertion  may  be  detachably  secured  at  predetermined  points,  held 
not  Infringed. 

«s»For  otlier  cases  see  same  topio  &  KBT-NUMBBR  in  all  Key-Numbered  DlgesU  4k  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Suit  by  Alexander  E.  Block  and  the  Wizard  Foot  Appliance  Com- 
pany, a  corporation,  against  the  Wonder  Manufacturing  Company, 
a  corporation.  From  a  decree  for  injunction  and  order  directing  an 
account  of  profits  and  damages  for  infringement  of  trade-marks  and 
patents,  defendant  appeals.  Remanded  with  instructions  to  dissolve 
the  injunction  as  to  certain  patents;  the  decree  being  otherwise  af- 
firmed. 
• 

Charles  E.  Townsend  and  Dewey,  Strong  &  Townsend,  all  of  San 
Francisco,  Cal.,  for  appellant. 

Wm.  A.  Smith,  of  San  Francisco,  Cal.,  and  James  Love  Hopkins, 
of  St.  Louis,  Mo.  (N.  A.  Acker,  of  San  Francisco,  Cal.,  of  counsel), 
for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  in- 
junction and  an  order  directing  an  account  of  profits  and  damages  for 
infringement  of  three  trade-marks  and  four  patents,  all  issued  to  Alex- 
ander Block,  and  all  relating  to  insoles  for  shoes.  The  trade-marks 
are  the  word  "Wizard,"  certificate  No.  110,976,  issued  June  20,  1916, 
and  the  technical  trade-marks,  "Arch  Builder"  and  "Heel  Leveler." 

[1,  2]  We  think  that  the  court  below  properly  disposed  of  all  ques- 
tions which  arise  in  connection  with  the  use  of  the  trade-marks.  The 
•word  "Wonder,"  upon  goods  identical  in  appearance  with  the  plain- 
tiff's goods,  conveys  the  same  idea  as  does  the  word  "Wizard,"  and 
its  use  is  an  infringement.  National  Biscuit  Co.  v.  Baker  (C.  C.)  95 
Fed.  135;  Florence  Mfg.  Co.  v.  J.  C.  Dowd  &  Co.,  178  Fed.  73,  101 
C.  C.  A.  565;  Aluminum  Cooking  U.  Co.  v.  National  Aluminum 
Works  (D.  C.)  226  Fed.  815;  Daniel  O'Donnell  v.  Riscal  Mfg.  Co. 
(D.  C.)  228  Fed.  127.  And  the  terms  "Arch  Builder"  and  "Heel  Lev- 
eler,"  as  used  by  the  plaintiffs,  are  susceptible  of  exclusive  appropria- 
tion, since  they  are  used  in  a  secondary  sense.  The  primary  meaning 
of  "arch  builder"  is  one  who  builds  arches.  No  suggestion  is  con- 
veyed that  the  arch  referred  to  is  the  arch  of  the  foot.  The  primary 
meaning  of  "heel  leveler"  is  perhaps  more  obscure,  but  it  is  more 
8UC[gestive  of  the  shoemaker's  trade  than  that  of  the  chiropodist.  It  is 
only  in  its  application  to  the  plaintiffs'  device  that  its  significance  be- 
comes apparent. 

[3]  It  is  said  that  the  decree  of  the  court  below  as  to  infringement 
of  patent  No.  1,043,058,  for  an  arch  support,  issued  November  5, 
1912,  should  be  modified,  so  as  to  permit  the  use  by  the  defendant  of 
the  arch  support  shown  in  jJaintiff 's  Exhibit  5 ;  the  contention  being 
that,  in  view  of  the  limitations  placed  upon  the  scope  of  plaintiff's 
patent  by  the  proceedings  in  the  Patent  Office  and  the  language  of 
the  claim,  which  covers  "a  plurality  of  overlapping  pockets,"  etc.,  the 
plaintiffs  should  be  limited  to  the  feature  which  distinguishes  that 
combination  from  the  prior  art,  to  wit,  the  overlapping  pockets,  and, 
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inasmuch  as  Exhibit  5  shows  no  overlapping  pockets,  its  use  is  not 
an  infringement.  The  contention  cannot  be  considered  on  this  ap- 
peal. The  decree  contains  no  finding  that  Exhibit  5  infringes  the 
plaintiffs'  patent.  It  finds  only  that  the  defendant  has  infringed  the 
claim  of  the  plaintiffs'  patent.  It  is  not  disputed  that  plaintiffs'  Ex- 
hibit 3  presents  a  device  which  does  infringe  the  patent.  This  court 
can  consider  only  the  question  whether  the  court  below  erred  in  finding 
that  there  was  infringement,  and  on  the  appeal  from  an  interlocutory 
injunction  in  a  patent  case  an  appellate  court  will  go  no  further  than 
to  ascertain  whether  or  not  the  court  below  abused  discretion  in  grant- 
ing the  injunction.  Kings  Countv  Raisin  &  Fruit  Co.  v.  Unit€;(l  States 
Consol.  S.  R.  Co.,  182  Fed.  59,  '104  C.  C.  A.  499 ;  Blount  v.  Societe 
Anonyme.  etc.,  53  Fed.  98,  3  C.  C.  A.  455 ;  Consolidated  Rubber  Tire 
Co.  V.  Diamond  Rubber  Co.,  157  Fed.  677,  85  C.  C.  A.  349;  Inter- 
urban  Rv.  &  T.  Co.  V.  Westinghouse  E.  &  Mfg.  Co.,  186  Fed.  166, 
108  C.  C.  A.  298. 

The  defendant  admits  its  infringement  of  patent  No.  1,191,655,  is- 
sued July  18,  1916,  for  "combined  heel  and  arch  support,"  and  aban- 
dons its  appeal  from  the  decree  as  to  that  patent. 

[4]  We  are  of  the  opinion  that  the  defendant  has  not  infringed 
letters  patent  No.  1,127,349,  issued  February  2,  1915,  for  a  "support 
for  the  anterior  metatarsal  arch  of  the  foot."  The  patent  has  two 
claims.  The  first  is  for  the  combination  of  "a  flexible  insole  having  a 
portion  located  beneath  the  anterior  metatarsal  arch  of  the  foot  of  the 
wearer,  and  means  for  adjusting  the  thickness  of  the  insole  at  one  or 
more  points  along  the  line  of  said  anterior  metatarsal  arch."  The  pat- 
ent to  B.  Nathan,  for  an  inner  sole,  December  17,  1907,  may  be  re- 
ferred to  as  showing  the  prior  art.  Nathan's  inner  sole  contains  a 
continuous  transverse  pocket  beneath  the  metatarsal  arch,  wider  at 
the  outer-edges  than  at  the  center,  and  removable  wedge-shaped  fitting 
members  for  the  pockets.  The  plaintiffs  contend  that  the  Nathan 
patent  is  to  be  disregarded,  for  the  reason  that  it  was  not  set  up  in  the 
answer  or  by  notice.  But  that  is  no  objection  to  its  use  as  evidence 
of  the  state  of  the  art,  and  to  aid  in  the  construction  of  Block's  claim. 
Grier  v.  Wilt,  120  U.  S.  412,  429,  7  Sup.  Ct.  718,  30  I..  Ed.  712; 
Brown  v.  Piper,  91  U.  S.  37,  41,  23  L.  Ed.  200. 

[5,  6]  It  is  contended,  also,  that  the  Nathan  patent  is  without  proba- 
tive value,  for  the  reason  that*  it  is.  but  a  paper  patent,  and  that  there 
is  no  evidence  that  the  invention  has  ever  been  used.  But  that  fact 
does  not  affect  its  value  as  evidence  upon  the  question  of  infringe- 
ment. Universal  Winding  Co.  v.  Willimantic  Co.  (C.  C.)  82  Fed.  228. 
affirmed,  92  Fed.  391,  34  C.  C.  A.  415 ;  Packard  v.  Lacing  Stud  Co., 
70  Fed.  66,  16  C.  C.  A.  639;  E.  L.  Watrous  Mfg.  Co.  v.  American 
Hardware  Mfg.  Co.  (C.  C.)  161  Fed.  362.  The  Nathan  patent  presents 
all  the  features  of  claim  1  of  the  Bloclc  patent.  It  has  a  flexible  insole 
located  beneath  the  anterior  metatarsal  arch  and  means  for  adjust- 
ing the  thickness  of  the  insole  at  one  or  more  points  along  the  line  of 
that  arch. 

[7-9]  Block's  second  claim  presents  the  combination  of  "a  flexible 
insole  beneath  the  anterior  metatarsal  arch,  and  a  series  of  superim- 
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posed  and  overlapping  members  forming  pockets  mounted  on  the  low- 
er face  of  said  insole,  and  insert  members  adapted  to  be  removably 
seated  in  said  pockets,  substantially  as  described."  The  defendant's 
device  has  a  single  inclosed  transverse  pocket  beneath  the  metatarsal 
arch,  and  four  slits  therein  to  permit  the  insertion  and  adjustment  of 
an  insert  member,  so  that  the  same  may  be  placed  at  any  desired  point 
along  the  line  of  the  arch.  It  contains  no  superimposed  or  overlap- 
ping members  forming  pockets.  If  the  Block  invention  were  of  such 
a  character  as  to  be  entitled  to  broad  construction,  it  might  properly 
be  held  that  the  defendant's  device  presents  a  series  of  pockets,  al- 
though in  fact  it  is  but  one  pocket,  with  a  series  of  slits  opening  into 
the  same.  But  Block  was  not  the  first  to  place  pads  in  pockets  in 
leather  insoles,  nor  was  he  the  first  to  place  a  pad  beneath  a  metatarsal 
arch  support.  Pockets  were  old,  and  pads  were  old.  He  was  the  first, 
however,  to  use  an  insole  containing  a  transverse  series  of  pockets 
beneath  the  metatarsal  arch.  But  his  claim  called  for  a  series  of  "su- 
perimposed pockets,"  and  we  are  of  the  opinion  that,  in  view  of  the 
express  terms  of  his  claim  and  the  state  of  the  prior  art,  he  should  be 
held  to  have  limited  intentionally  the  scope  of  his  invention  by  the 
language  of  his  claim.  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95 
U.  S.  274,  24  L.  Ed.  344;  McClain  v.  Ortmayer,  141  U.  S.  419,  12 
Sup.  Ct.  76,  35  L.  Ed.  800.  By  the  superimposition  of  the  pockets  he 
obtained  a  structure  which  holds  the  pads  in  position  without  other  at- 
tachment, and  permits  the  location  thereof  at  desired  points  on  the  line 
of  the  arch;  whereas  the  defendant  holds  its  pads  in  place  by  the 
metallic  points  which  attach  them  to  the  lower  covering  of  a  single 
pocket. 

We  may  advert  also  to  the  fact  that  on  July  11,  1916,  a  patent.  No. 
1,191,122,  was  issued  to  James  Brown,  for  a  "foot  corrector*';  the 
invention  showing  an  inclosed  pocket  beneath  the  metatarsal  arch,  the 
same  containing  slits  at  a  plurality  of  points  to  permit  the  insertion 
of  a  pad,  and  the  adjustment  of  the  same  in  position,  the  device  be- 
ing identical  with  that  used  by  the  defendant,  with  the  unimportant 
exception  of  the  shape  of  the  slits,  and  the  means  for  attaching  the 
pad.  The  issuance  of  that  patent  created  a  prima  facie  presumption 
of  patentable  diflference  from  the  Block  invention.  Hardison  v.  Brink- 
man,  156  Fed.  962,  87  C.  C.  A.  8;  Miller  v.  Eagle  Mfg.  Co.,  151  U. 
S.  186,  208,  14  Sup.  Ct.  310,  38  L.  Ed.  121. 

[10]  The  defendant  was  held  to  have  infringed  claims  1  and  4  of 
patent  No.  1,061,353,  for  an  "arch  support."  Claim  1  presents  the 
combination  of  "an  insole  member,  an  insertion  and  self-contained 
means  carried  by  the  insole  member,  and  the  insertion  whereby  the 
insertion  may  be  detachably  secured  to  tho  insole  member  at  prede- 
termined points."  Claim  4  diflfers  from  claim  1  only  in  calling  for 
a  plurality  of  inserts,  instead  of  a  single  insert.  In  the  specifications 
the  insole  is  described  as  containihg  imbedded  therein  a  number  of  the 
sockets  of  ordinary  glove  fasteners,  distributed  at  the  heel,  the  in- 
step, and  at  the  ball  of  the  foot..  The  insert  is  described  as  mounted 
widi  the  obverse  half  of  the  glove  fastener.  No  other  locking  device 
is  mentioned,  but  the  applicant  said : 
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''It  is  obylous  that  the  securing  means  may  be  any  two-part  separable  lock- 
ing device  of  which  one  part  is  seated  in  the  insole  member,  and  the  opposite 
part  in  the  lift  or  insertion,  and  which  is  therefore  practically  self-contained 
within  the  parts  themselves,  so  that  I  am  enabled  to  dispense  with  the  use 
of  bars,  pockets,  or  other  mountings  in  securing  the  lift  or  insertion  to  the 
insole  member." 

The  defendant's  device  has  no  socket  in  the  insole,  has  no  two-part 
separable  locking  device  of  which  one  is  in  the  insole  and  the  other  in 
the  insertion,  and  it  is  not  enabled  to  dispense  with  the  use  of  pockets. 
It  makes  an  insole  with  a  pocket  therein,  and  fastens  its  in- 
sertions by  means  of  small  sharply  pointed  metallic  projections  which 
penetrate  the  lower  covering  of  the  pocket  It  uses  no  two-part  de- 
vice, and  no  interlocking  device,  and  it  does  not  attach  the  insert  at 
predetermined  points  on  the  insole.  These  differences,  we  think,  arc 
sufficient  to  avoid  infringement. 

The  cause  will  be  remanded  to  the  court  below,  with  instructions 
to  dissolve  the  injunction  as  to  patents  1,127,349  and  1,061,353.  In 
other  respects  the  decree  is  affirmed.  In  the  view  of  the  defendant's 
inequitable  use  of  advertising  matter,  we  are  not  disposed  to  award 
costs  to  either  party  on  the  appeal. 


(249  Fed.  752) 

TURNER  v.  DEERE  &  WEBBER  BLD6.  CO.  et  aL 

(Oircult  Court  of  Appeals,  Eighth  Circuit    March  9,  1918.    R^earlog 
Denied  May  10,  1918.) 

No.  4998. 

Patents  ^=»328 — Invention — ^Anticipation. 

The  Turner  patent.  No.  085,119,  for  improvements  in  reinforced  concrete 
buUding  construction,  claims  1,  2,  4,  6,  and  8  held  void  for  lack  of  in- 
vention, in  view  of  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;  Wilbur  F.  Booth,  Judge. 

Suit  by  Claude  A.  P.  Turner  against  the  I>eere  &  Webber  Building 
Company  and  another.  From  a  decree  for  defendants  (238  Fed.  377), 
complainant  appeals.    Affirmed. 

Frank  A.  Whiteley,  of  Minneapolis,  Minn.  (Willard  Eddy,  of  Oma- 
ha, Neb.,  on  the  brief),  for  appellant. 
A.  C.  Paul,  of  Minneapolis,  Minn.,  for  appellees. 

Before  HOOK,  CAKUAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  case  involves  claims  1,  2,  4,  6,  and  8 
of  patent  No.  985,119,  issued  February  21,  1911,  to  Claude  A.  P. 
Turner,  the  plaintiff,  for  new  and  useful  improvements  in  reinforced 
concrete  building  construction.  The  trial  court  held  the  claims  void 
for  want  of  novelty  and  invention ; .  also  that  defendants  had  not  in- 
fringed.   238  Fed.  377.    The  plaintiff  appealed. 

^spFor  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Disests  ft  Indexes 
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In  Turner  v.  Moore,  128  C.  C.  A.  138,  211  Fed.  466,  we  had  pre- 
viously decided  that  the  elements  of  three  of  the  claims,  Nos.  1,  4, 
and  6,  were  old,  and  that  it  was  not  invention  to  bring  them  togeth- 
er as  the  plaintiff  did.  It  is  urged  that  that  case  is  not  conclusive 
of  the  one  now  before  us,  because  the  parties  are  not  the  same,  and 
also  because  we  have  here  two  claims  not  then  considered,  and  we 
are  asked  to  consider  much  evidence  not  before  presented  or  avail- 
able. We  have  given  due  attention  to  these  matters.  The  trial  court 
discussed  in  detail  the  similarity  of  the  two  additional  claims  now 
involved  to  the  three  in  the  Moore  Case  and  held  there  were  no  sub- 
stantial differences.  The  court  was  clearly  right;  the  differences 
were  those  of  phraseology,  not  of  principle  or  function,  of  which 
notice  is  taken  in  the  patent  law.  The  additional  evidence  in  the 
present  record  has  but  served  to  confirm  the  conclusion  in  the  prior 
case.  The  truth  is  that  plaintiff  was  by  no  means  a  pioneer.  The 
use  of  concrete  in  building  construction  was  old.  Its  resistance  to 
compression  and  susceptibility  to  other  stresses  in  certain  positions 
were  familiar  to  all  who  had  to  do  with  it,  as  were  the  general  prin- 
ciples of  reinforcing  it  with  wire,  rods,  or  strips  of  metal  which  pos- 
sessed the  quality  the  concrete  lacked.  When  the  plaintiff  entered, 
the  art  had  so  progressed  that  the  nature  of  the  stresses,  and  in  a 
general  way  the  places  where  the  reinforcement  should  be  disposed 
or  arranged,  were  a  part  of  the  common  knowledge  of  builders,  as 
in  greater  degree  was  the  subject  of  struts,  braces,  and  the  like  in 
carpentry.  In  pretentious  or  complicated  construction,  where  ordi- 
nary experience  did  not  suffice,  mathematical  computation  was  avail- 
able. The  evidence  of  prior  practice  in  building  and  prior  publica- 
tions and  patents  show  that  little  was  left  for  patentable  invention  in 
placing  the  customary  pieces  of  metal  here  or  there  or  turning  them 
this  way  or  that  in  tne  mass  of  concrete. 

Since  the  Moore  case  the  plaintiff's  patent  has  been  in  judgment 
in  the  following  cases  r  In  Drum  v.  Turner,  135  C.  C.  A.  74.  219  Fed. 
188,  also  in  this  court,  it  was  held  anticipated  by  the  prior  patent 
to  Norcross,  No.  698,542,  April  29,  19Q2.  In  Turner  v.  Lauter  Piano 
Co.,  236  Fed.  252,  the  District  Court  for  the  District  of  New  Jersey 
decided  that  claims  4  and  8  were  void  for  lack  of  invention  in  view 
of  the  prior  art.  This  conclusion  was  recently  affirmed  by  the  Court 
of  Appeals  of  the  Third  Circuit.  161  C.  C.  A.  48,  248  Fed.  930. 
That  court  said  that  the  places  at  which  the  stresses  or  strains  in 
given  concrete  constructions  may  be  expected,  "while  susceptible  of 
accurate  mathematical  ascertainment,  are  so  well  known  that  they  are 
.  determined  empirically  by  many  engaged  in  the  art."    The  court  added : 

"There  Is  to-day  neither  invention  nor  novelty  In  merely  placing  metal 
reinforcement  in  concrete  at  places  at  which  strains  come.  The  very  principle 
of  reinforcement,  as  the  word  denotes,  is  to  give  force  to  or  strengthen  the 
place  that  is  weak  by  adding  something  that  is  strong.  Invention  in  rein- 
forcement is  to  be  found  only  in  discovering  a  new  principle  or  in  employ- 
ing new  means  embodying  the  old  principle." 

The  decree  is  affirmed. 
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(249  Fed.  754) 

T.  A.  WILLSON  <&  CO.,  Inc.,  v.  HUDSON  PRODUCTS  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit     February  13,  191&) 

No.  154. 

Patents  $=s>328 — Invention — Design  fob  Goggus  Frame. 

The  Bachman  design  patent.  No.  43,514»  for  a  design  for  a  goggle  frame, 
held  void  for  lack  of  Invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  T.  A.  Willson  &  Co.,  Incorporated,  against  the 
Hudson  Products  Company.  Decree  for  defendant,  and  complain- 
ant appeals.    Affirmed. 

The  following  is  the  opinion  of  Manton,  District  Judge,  in  the  court 
below : 

Plaintiff  sues  for  Infringement  of  a  design  patent.  Plaintiff  is  the  present 
owner  by  assignment  of  letters  patent  No.  ^,51^  which  were  Issued  to  Wal- 
ter G.  Bachman  on  February  11,  1913,  for  design  for  a  goggle  frame.  The 
defendant  Is  charged  with  manufacturing  and  selling  goggles,  the  lenses  of 
which  are  Inserted  In  a  goggle  frame  copied  after  the  fashion  and  design  of 
the  plaintiff's  patent 

The  goggle  frame  Is  specified  as:  **Flgure  1  Is  a  front  elevation  showing 
the  shape  or  configuration  of  the  lens  frames  of  the  article  of  my  new  de- 
sign, and  Fig.  2  Is  a  top  or  plan  view  showing  the  peculiar  rear  bowing  of 
said  lens  frames,  and  which,  In  conjunction  with  the  frontal  formation  of 
the  said  lens  frames  as  shown  in  B^.  1,  define  thereby  main  features  of  my 
said  design  Invention."  And  he  says:  "I  claim  the  ornamental  design  for 
goggle  frame,  as  shown  and  described." 

From  an  examination  of  the  exhibits  In  the  case,  I  am  of  the  opinion  that 
this  design  patent  does  not  disclose  Invention.  What  has  been  done.  If  any- 
thing, In  the  patent  In  suit,  has  been  to  vary  slightly  the  shape  and  disposition 
of  the  goggle  frame  of  the  otherwise  old  designs  of  goggle  frames.  I  think 
the  design  so  nearly  resembles  the  prior  art  that  It  Is  not  entitled  to  consid- 
eration.   There  Is  nothing  that  Indicates  patentable  Invention. 

The  bUl  will  therefore  be  dismissed. 

T.  D.  Rambaut,  of  New  York  City  (Arthur  C.  Fraser,  of  New  York 
City,  of  counsel,  and  Walter  H.  Stewart,  of  N£w  York  City,  on  the 
brief),  for  appellant. 

Frederick  P.  Randolph,  of  New  York  City  Joseph  F.  O'Brien,  on 
the  brief),  for  appellee. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

PER  CURIAM.    Decree  affirmed. 

^s^For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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ABANDONMENT. 

See  Contracts,  $=s>dl3;   Evidence,  «=»90;  Pub- 
Uc  Lands,  ^s»40,  106. 

^  ABATEMENT  AND  REVIVAL 

n.  ANOTHER  ACTION  PENDINO. 


>I4  (U.S.C.C.A.Pa.)  Where  order  appoint- 
ing substituted  trustee  under  Delaware  trust 
was  revoked*  existence  of  suit  by  substituted 
trustee  against  executor  of  deceased  trustee, 
who  was  resident  of  Pennsylvania,  held  not  to 
deprive  federal  court  of  jurisdiction  of  bill  by 
nonresident  beneficiaries  against  such  execu- 
tor.—Alexander  V.  Fidelity  Trust  Co.,  61. 

ACCOMMODATION  PAPER. 

See  Banks  and  Banking,  ^ss>10Q. 

ACCORD  AND  SATISFACTION. 

See  Novation. 

ACCOUNT. 

See  Judgment,  $=s>590;   Mortgages,  ^=»608% ; 
Trusts,  $=s>291,  305. 

ACKNOWLEDGMENT. 

See  Limitation  of  Actions,  ^=»148. 

ACTION. 

See  Abatement  and  Revival. 

n.   NATURE  AND  FORM. 

^=»23  (U.S.C.C.A.N.T.)  Where  answer  in  ac- 
tion at  law  pleaded  release  as  purelv  legal  de- 
fense, plaintiff  held  not  entitled,  by  filing  repli- 
cation, to  obtain  cancellation  of  such  release, 
under  Judicial  Code.  §  274b,  as  added  by  Act 
March  3,  1915.— Keatley  v.  United  SUtes  Trust 
Co.,  304. 

m.   JOINDER,   SPLITTING*   OONSOLI^' 
DATION,   AND   SEVERANCE. 

«=>53(2)  (U.S.C.C.A.Mich.)  Where  a  pur- 
chaser,  after  being  admitted  into  possession. 


defaulted,  and  the  vendor  forfeited  the  con- 
tract, such  purchaser,  having  recovered  dam- 
ages on  account  of  the  vendor's  inability  to 
convey  the  title  as  agreed,  cannot  thereafter 
recover  on  account  of  improvements  which  it 
placed  on  the  premises,  for  causes  of  action 
cannot  be  split.— Crocker  v.  IngersoU  Engi- 
neering &  Constructing  Co.,  91. 

ADEQUATE  REMEDY  AT  LAW. 

See  Equity,  «=»220,  362;  Trial,  «=3ll. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Collision;  Maritime  Liens ;  Seamen;  Ship- 
ping;  Towage. 

IV.  PLEADING,  PETITIONS,  AND  MO- 

TIONS. 

^=>66  (U.S.C.C.A.Va.)  The  allowance  of  an 
amendment  of  the  libel  in  a  suit  in  personam, 
setting  up  an  additional  claim  for  damages 
growing  out  of  the  same  alleged  breach  of 
charter,  held  within  the  discretion  of  the  court. 
—Clinton  v.  Smith  &  Terry,  171. 

V.  EVIDENCE.      AND      TAKING     AND 

FILING  PROOFS. 

<g=5>73  (U.S.C.CA.N.Y.)  The  party  found  in 
fault  upon  the  merits  in  a  suit  for  injury  to  a 
vessel,  although  otherwise  than  in  collision, 
must  bear  whatever  inconvenience  of  hardship 
there  may  be  in  proving  the  exact  amount  of 
damages  sustained.— The  Mason,  628. 

On  an  issue  as  to  injury  to  a  tow  by  strand- 
ing, not  only  the  oral  testimony  of  marine 
surveyors  but  their  reports  or  surveys,  as  docu- 
mentary evidence,  are  admissible.— Id. 

EC  APPEAL. 

<S=»M8  (U.S.C.C.A.N.Y.}  Appellate  court  is 
reluctant  to  disturb  finding  of  fact  in  admiralty 
case  by  trial  judge,  who  had  advantage  of  see- 
ing and  hearing  witnesses.- The  W.  H.  Flan- 
nery,  357. 
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<©=»II8  (U.S.C.C.A.N.Y.)  Conditions  considered 
under  which  evidence  on  an  issue  of  fact  in  an 
admiralty  suit  is  subject  to  review  on  appeal 
without  reference  to  the  finding  of  the  trial 
court,— The  Mason,  628. 

<g=ar|l8  (U.S.C.C.A.Va.)  While  findings  by  an 
admiralty  court  on  questions  of  fact  are  re- 
viewable on  appeal,  when  made  on  conflicting 
evidence  they  are  entitled  to  and  are  given 
great  weight,  and  will  not  be  reversed,  except 
for  plain  error.— The  Baron  Napier,  178. 

ADMISSION. 

See  Appearance,  ^=»9. 

ADMISSIONS. 

See  Equity,  «=>363;    Evidence,  «s>234. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions;  Mines  and  Min- 
erals, <8=»38. 

I.  NATURE  AND  REQUISITES. 

(B)  Dnratlon    and    Contlnnltr    of   Posse*^ 
■Ion. 

«=>43(4)  (U.S.C.OA.S.C.)  Under  law  of  South 
Carolina,  possession  of  grantee  under  deed  in- 
suflScient  to  convey  legal  title,  but  conveying 
equitable  title  cannot  be  tacked  to  possession 
of  grantor.— Williamson  &  Brown  Land  &  Lum- 
ber Co.  v.  Mullins  Lumber  Co.,  448. 

m.  PLEADING,  EVIDENCE,  TRIAI^ 
AND  REVIEW. 

$=s>ll2  (U.  S.  C.  C.  A.  S.  C.)  Adverse  possession 
held  sufficient  under  the  law  of  South  Carolina 
to  raise  a  presumption  of  prior  grant. — Wil- 
liamson &  Brown  Land  &  Lumber  Co.  v.  Mul- 
lins Lumber  Co.,  448. 

AFFIDAVITS. 

See  Perjury,  ^s»25. 

AGENCY. 

See  Principal  and  Agent. 

ALIEN  ENEMIES. 

See  War,  «=»4. 

ALIENS. 

See  Conspiracy,  ^=:>43;  Constitutional  Law, 
<g=»252;  Criminal  Law,  ^=>1128,  1169;  Per- 
jury, «=»25,  26;  War,  «=»4. 

AMENDMENT. 

See  Admiralty,  ^=s>66;  Bankruptcy,  ^=3»84; 
Patents,  ^=>109. 

AMUSEMENT  PARKS. 

See  Landlord  and  Tenant,  $=s>167. 

ANIMALS. 

See  Carriers,  «S937. 


APPEAL  AND  ERROR. 

See  Costs,  $=s>232;   Courts,  ^=»356;    CrimiDal 

Law,    ^=>1043-1160;     Exceptions,    BiU    of; 

Mandamus,  ^s»4. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 


m.  DECISIONS  BEVIEWABUB. 
(D)    Vtnallty  of  Dotemtmmttvm. 

^=»70(5)  (U.S.C.CA.Okl.)  An  order  denyinc  a 
motion  to  dismiss  plaintiflTs  petition,  not  fol- 
lowed by  decree  disposing  of  the  case,  is  not 
appealable.— Oklahoma,  K.  &  M.  L  By.  Co.  t. 
Bowling,  518. 

(B)   Nat«re,  Seop«,  aad  BtTeot  of  Deelst^a. 

«=:»IIO  (U.S.C.C.A.C0I0.)  Where,  after  entry. 
plaintiff  filed  motion  to  reconsider  and  enlarge 
the  judgment,  and  such  motion  was  denied,  and 
exceptions  taken,  the  motion,  being  practically 
a  motion  for  new  trial,  cannot  be  reviewed  on 
writ  of  error.— City  of  Goldfield,  Colo^,  v. 
Roger,  99. 

V.   PRESENTATION    AND    RESERVA- 
TION IN  I.OWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issaes  and  (4«ostloas  In  Lower  €?•««€. 

<@==>I69  (U.S.C.CA.Ohio)  On  writ  of  error,  a 
judgment  cannot  be  reversed  on  account  of  al- 
leged newly  discovered  evidence,  never  called  to 
the  attention  of  the  trial  court.— Turner  ▼. 
Schaeffer,  564. 

(B)  Objoetloas  and  Motions,  and  Rnllasa 

Thereon. 

<S=>23I(9)  (U.S.C.C.A.Pa.)  In  view  of  rule  10 
(224  Fed.  vii,  137  C.  C.  A.  vii),  faUure  of  trial 
court  in  defining  preferential  transfer  in  suit  to 
set  transfer  aside  under  Bankruptcy  Act  Julj 
1,  1898,  §  60b,  as  amended  by  Act  June  25. 
1910,  §  11,  to  use  the  word  "reasonable,**  u 
used  in  statute,  held  no  ground  for  objectioo 
on  appeal ;  objection  to  instruction  not  specif* 
ically  pointing  out  defect.— Campbell  v.  Kraosi, 
580. 

(C)  Bxeeptlons. 

^=>257  (U.S.C.C.A.N.Y.)  Where  no  exception 
was  taken  to  the  dismissal  of  the  complaint,  an 
appellate  court  need  not  consider  the  matter  on 
plaintiff's  writ  of  error.— Farley  v.  Carey  Show 
Print  Co.,  434. 

«=»269  (tJ.S.C.CA.Mich.)  Where,  in  actios 
by  purchaser  for  damages  on  accoont  of  ven- 
dor s  inability  to  convey  titie  as  agreed,  there 
was  error  in  favor  of  purchaser  in  assessment 
of  damages,  such  error  will  not  be  considered; 
it  appearing  that  it  was  more  than  counter- 
balanced by  reason  of  vendor's  forfeiture  of 
improvements  placed  on  premises  by  porchai- 
er.— Crocker  v.  IngersoU  Engineering  A  Con- 
structing Co.,  91. 

VH.   REQUISITES  AND  PROCEEDIHOS 

FOR  TRANSFER  OF  CAUSE. 

(D)  "Writ  of  Error.  Citation,  or  KoHecw 

^=>397  (U.S.C.C.A.Cal.)  Where  appeal  was  al- 
lowed in  open  court,  and  was  perfected  durins 
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term  at  which  appeal  was  rendered,  there  was 
sufficient  notice  of  appeal,  without  citation.— 
Edwards  v.  Bodkin,  488. 

IX.  SUPERSEDEAS  OR  STAY  OF  PRO- 

CEEDIHOS. 

C=>485(2)  (U.S.C.C.A.Canal  Zone)  Where,  un- 
der Rev.  St.  §§  1000,  1007  (Comp.  St.  1916,  §8 
1660,  1666),  bond  superseding  decree  appealed 
from  had  been  given,  trial  court  is  without 
jurisdiction  to  enforce  obedience  to  decree  by 
contempt  proceedings. — Smith  v.  Qovernment 
of  Canal  Zone.  281. 

<S=>492  (U.S.C.C.A.CanalZone)  Where,  in  vio- 
lation of  stay  or  supersedeas  of  decree  from 
which  appeal  had  been  previously  taken,  trial 
court  attempted  to  enforce  it  by  contempt  pro- 
ceedings, and  record  and  parties  were  before 
appellate  court,  it  may  set  aside  judgment  or 
order  in  contempt  proceedings,  as  an  attempt 
to  enforce  decree  suspended,  though  such  judg- 
ment or  order  might  not  be  subject  to  review 
on  writ  of  error  as  attempted.— Smith  v.  Gov- 
ernment of  Canal  Zone,  281. 

X.  RECORD  AND  PROCEEDINOS  NOT 

IN  RECORD. 

(C)   Necessity  of  Bill  of  Bxeeptlons^  Case, 
or  Statement  of  Faets. 

<&=>544(3)  (U.S.C.C.A.N.Y.)  Appeals  are  decid- 
ed on  the  record  sent  up  wnenever  possible,  and 
a  decree  will  not  be  reversed  where,  from  the 
record,  the  appellate  court  could  determine  na- 
ture of  evidence  improperly  excluded,  and  that 
it  would  not  have  affected  the  result— In  re 
Soltmann,  413. 

(K)   (^aestloaa  Presented  for  Re-rlew. 

<&=>67ia)  (U.S.C.C.A.Okl.)  Where  trial  court 
found  that  chattel  mortgagee  had  valid  lien  on 
automobile  sought  to  be  forfeited  under  Rev. 
St.  §  2140  (Comp.  St.  1916,  §  4141),  because 
used  by  mortgagor  to  carry  intoxicating  liquors 
into  Indian  countrv,  but  declared  lien  of  mort- 
gagee inferior  to  claim  of  United  States,  mort- 
gagee was  entitled  to  raise  on  record  question 
whether  automobile  was  subject  to  forfeiture, 
as  well  as  whether  its  interest  could  be  for- 
feited.—Shawnee  Nat.  Bank  v.  United  States, 
509. 

XI.  ASSIGNMENT  OF  ERRORS. 

<5=»7I9(9)  (U.S.C.CA^lich.)  Where,  in  ac- 
tion by  purchaser  for  damages  on  account  of 
vendor's  inability  to  convey  title  as  agreed, 
there  was  error  in  favor  of  purchaser  in  as- 
sessment of  damages,  such  error,  not  having 
been  assigned,  will  not  be  considered,  under 
rule  11  (198  Fed.  xxii,  115  C.  C.  A.  xxii).— 
Crocker  v.  IngersoU  Engineering  &  Construct- 
ing Co.,  91. 

<8==>724(1)  (U.S.C.C.A.Cal.)  While  in  equity 
case  specifications  of  error  should  state  as  par- 
ticularly as  may  be  in  what  respect  decree  is 
alleged  to  be  erroneous,  rule  should  be  relaxed 
in  favor  of  plaintiff,  prosecuting  appeal  in  per- 
sonam pursuant  to  order  allowing  him  to  ap- 
peal in  forma  pauperis.— Edwards  v.  Bodkin, 
488. 


Xn.   BRIEFS. 

^s»759  (U.S.C.CA.Colo.)  Assignments  of  er- 
ror, not  set  out  in  plaintiff  in  error's  brief  as 
required  by  rule  24  (150  Fed.  xxiii,  79  C.  C. 
A.  xxxiii),  cannot  be  considered. — City  of  Gold- 
field,  Colo.,  V.  Roger,  99. 
<5=>773(3)  (U.  S.  C.  C.  A.  Cal.)  Where  plaintiff 
prosecuted  appeal  in  forma  pauperis  under 
permission  of  order  of  Circuit  Court  of  Appeals, 
relaxing  rules  23  and  24  (150  Fed.  cxiv,  cxv,  79 
C.  C.  A.  cxiv,  cxv),  appeal  cannot  be  dismissed 
because  no  printed  brief  containing  concise  ab* 
stract  or  statement  of  case  had  been  filed  or 
served  as  required  by  such  rules.— Edwards  v. 
Bodkin,  488. 


Xm.   DISMISSAI«,   WITHDRAW  All* 
OR  ABANDONMENT. 

^s>780(l)  (U.S.C.C.A.Va.)  A  cause  should  not 
be  dismissed  by  an  appellate  court  without  a 
hearing  on  the  merits,  because  of  a  mere  in- 
advertence of  counsel,  not  amounting  to  fla- 
grant neglect.— E.  I.  Du  Pont  de  Kemours  & 
Co.  V.  Smith,  377. 

<S=>78I(6)  (U.S.C.C.A.La.)  Where,  pending  ap- 
peal from  order  enjoining  sale  of  land  under 
statutory  foreclosure  proceeding  in  state  court, 
purchaser  from  mortgagor  and  his  grantee  con- 
tracted for  extension  with  mortgagees,  who  rec- 
ognized such  purchaser  as  obligor  in  entire 
transaction,  appeal  will  be  dismissed ;  all  ques- 
tions other  than  costs  having  become  moot.— 
Clark  V.  Fairbanks,  405. 

XV.  HEARING  AND  REHEARING. 

<S=s>828  (U.S.C.CA.Pa.)  Where  petitioner 

would  be  affected  by  decree  appealed  from, 
though  he  was  not  named  therein,  and  had  he 
then  asked,  he  would  have  been  heard  when 
appeals  were  originally  argued,  his  petition  for 
reargument  will  be  granted  to  avoid  possible 
injustice;  it  appearing  that  he  had  no  record 
notice  of  appeals.— Alexander  v.  Fidelity 
Trust  Co.,  61. 

XVI.  REVIEW. 
(A)  Seope  and  Extent  In  General. 

^=>846(5)  (U.S.C.CA.Colo.)  In  the  national 
courts,  where  a  cause  is  tried  to  the  court 
without  a  jury,  and  no  special  findings  are 
made  and  none  requested,  there  is  nothing  for 
review  by  an  appellate  court— City  of  Gold- 
field.  Colo.,  V.  Roger,  99. 

<S=s>859  (U.S.C.CA.Ohio)  On  writ  of  error  to 
review  a  judgment  rendered  in  an  action  where 
jury  was  waived,  only  inquiries  open  are,  in 
view  of  Rev.  St.  »  700,  1011  (Comp.  St.  1916, 
§§  1668,  1672),  whether  evidence  tends  to  sup- 
port ultimate  finding,  and  whether  the  finding 
in  turn  is  sufficient  to  sustain  the  judgment- 
Turner  v.  Schaeffer,  564. 

(B)   Presnmptlons. 

«=»907(2)  (U.  S.  C.  C.  A.  Okl.)  Where,  in  pro- 
ceeding under  Rev.  St.  §  2140  (Comp.  St.  1916. 
8  4141),  to  forfeit  automobile  on  ground  that  it 
was  used  as  means  for  introduction  of  intoxi- 
cants into  Indian  country,  court  found  that 
chattel  mortgagee  had  valid  lien,  but  that  it 
was  inferior  to  rights  of  United  States  under 
forfeiture  proceeding,  it  must  be  presumed,  in 
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absence  of  evidence,  that  mortgagee  had  nothing 
to  do  with  introduction  of  liquor  into  Indian 
country.— Shawnee  Nat.  Bank  v.  United  States, 
509 

<@=>*927(7)  (U.S.C.C.A.Ohio)  Where  denial  of 
defendant's  motion  for  directed  verdict  was  as- 
signed as  error,  testimony  must  by  appellate 
court  be  taken  most  strongly  against  defendant, 
jury  having  found  for  plaintiff.— Pennsylvania 
Co.  V.  Avran,  432. 

(G)  <4neatloiui  of  Fact*  Terdlots*  and  Find- 
lnv«. 

<g=»994(3)  (U.S.C.CA.Ohio)  On  review  of  ac- 
tion tried  to  the  court  without  a  jury,  credibili- 
ty of  witnesses  cannot  be  weighed. — Turner  v. 
Stchftf^ffpi*    ^fvl 

<8==>l008a)  (U.S.C.C.A.Ark.)  Findings  by  trial 
judge,  who  beard  evidence  and  saw  witnesses 
when  testifying,  will  not  be  disturbed,  unless 
clearly  against  weight  of  evidence,  or  induced 
by  a  mistaken  view  of  law.— Farmers'  State 
Bank  v.  Freeman.  505. 

<©=>I008(2)  (U.S.C.C.A.Ohio)  Both  under  the 
decisions  and  Rev.  St.  §  649  (Comp.  St.  1916, 
§  1587),  providing  for  waiver  of  a  jury,  finding 
of  fact  by  trial  court,  whether  general  or  spe- 
cial, has  effect  of  a  verdict— Turner  v.  Schaef- 
fer   564 

<@=il009(l)  (U.S.C.C.A.Mass.)  Where  wit- 
nesses appeared  at  trial,  finding  of  fact  in 
equity  will  not  be  disturbed,  because  of  su- 
perior opportunity  of  lower  court  to  deter- 
mine question  of  witnesses*  credibility.- Fuller 
V.  Reed,  210. 

<@=>I009(1)  (U.S.C.CA.Mo.)  In  an  equity  case, 
findings  of  fact  of  trial  judge,  who  heard  the 
testimony,  are  entitled  to  high  consideration. — 
Fay  V.  Hill,  389. 

€=>I009(4)  (U.S.C.C.A.MO.)  In  equity  case, 
findings  of  fact  of  trial  judge,  unless  clearly 
against  weight  of  evidence  or  induced  by  mis- 
taken view  of  law,  will  not  be  disturbed  by  ap- 
pellate court— Fay  v.  Hill,  389. 

(R)  Harn&leaa  Brror. 

<S=>I046(1)  (U.S.C.C.A.MO.)  Where  bill  to  can- 
cel contract  of  sale,  on  which  buyer  had  already 
sued,  at  least  stated  equitable  defense,  it  was 
immaterial  that  bill  was  not  transferred  from 
equity  side,  for,  had  it  been  transferred  and 
treated  as  answer  to  action  at  law,  it  would 
have  been  disposed  of  by  court  sitting  as  chan- 
cellor before  trial  of  action  at  law  to  jury.— 
Fay  V.  Hill,  389. 

(I)  Brror  "Walked  In  Appellate  Court. 

<S==>I079  (U.S.O.C.A.Mich.)  Where  nothing  more 
than  the  bare  assignment  of  error  is  set  forth  in 
the  brief,  the  error  must  be  deemed  waived. — 
Wege  V.  Safe-Cabinet  Co.,  606. 

2CV1I.   DETERMINATION  AND  DISPO* 
SITION  OF  CAUSE. 

(D)  Reireraal. 

<S=»  1178(6)  (U.S.C.C.A.IU.)  A  general  verdict, 
returned  on  trial  of  an  action  which  was  with- 
out reversible  error,  may  be  permitted  to  stand 
pending  an  inquiry  and  determination  bv  the 
trial  court  on  the  question  of  its  jurisdiction. — 
Chicago  &  A.  R.  Co.  v.  Allen,  288. 


APPEARANCL 

See  Courts,  <g=»276. 

«e=»9(2)  (U.S.C.C.A.CanalZone)  That  defend- 
ant's counsel  moved  to  set  aside  service  on 
ground  that  court  was  without  jurisdiction  of 
subject-matter  of  suit  is  not  an  admission  of 
the  court's  jurisdiction  over  defendant's  p«*r- 
son  or  a  consent  to  the  exercise  of  it. — Smith 
V.  Government  of  Canal  Zone,  281. 

APPLICATION. 

See  Patents,  <S=»101,  109. 

APPOINTMENT. 

See  Receivers,  $=:»58. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  ^=»730;    Trial,  ^=>120. 

ARMY  AND  NAVY. 

See  Criminal  Law,  ^=»430,  441. 

<e=»40  (U.S.C.CA.Cal.)  In  prosecution  for  fail- 
ing to  register  under  Selective  Draft  Act  Mty 
18,  1917,  where  baptismal  record  of  defen'i- 
ant  made  by  Roman  Catholic  priest,  was  mtxtr- 
duced  in  evidence,  it  was  competent  for  prifs: 
to  testify  as  to  tenets  of  his  faith  conceminf 
baptism  of  infants. — Phelan  v.  United  States. 
103. 

ASSESSMENT. 

See  Corporations,  ^=:>89;  Limitation  of  Ac- 
tions, ^=>66. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ^=»719-759,  1079; 
Criminal  Law,   «=»1130. 

ASSIGNMENTS. 

See  Copyrights,  ^=»47;  Corporations,  ^=>406. 
426;  Evidence,  <g=»155,  234;  Patents,  «= 
200;    United   States,   ^=>67. 

I.  REQUISITES  AHD  VAUDITT. 

(B)    Mode  and   SnAtolencT  of  AjMlKmaeat. 

<g=>58  (U.S.C.C.A.Pa.)  It  is  the  role  in  the 
federal  courts  that,  unless  debtor  agrees  to  ac- 
cept partial  assignment  of  debt  due  him.  be  it 
not  bound  thereby.— Sheatz  v.  Markley,  323. 

TV.  ACTIONS. 

<g=»l26  (U.S.C.C.A.W.Va.)  All  defense*  sad 
set-offs  available  against  an  asrignor  of  a 
chose  in  action  are  available  against  his  u- 
signee.— Wagner  v.  Central  Banking  &  Securi- 
ty Co.,  107. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Joint-Stock  Companies. 
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ASSUMPSIT,  ACTION  OF. 

See  Joint  Adventures,  ^=»5 ;  Work  and  Labor. 

ATTACHMENT. 

See  Bankruptcy,  <S=9400. 

ATTORNEY  AND  CLIENT. 

See  Bankruptcy,  <®=>166;  Criminal  Law,  ^=» 
730;    Trial,  <&=»120. 

AUTOMOBILES. 

See  Appeal  and  Error,  ^=>671,  907;  Indians, 
€;=»3o;  Jury,  ^=»19;  Master  and  Servant, 
€=>137,  265,  285,  287;  Railroads,  <S=>301, 
327;    Venue,  <e=»8. 


See  Pledges. 


BAILMENT. 
BANKRUPTCY. 


See  Appeal  and  Error,  €=^231;  Chattel  Mort- 
gages, ^=»190;  Constitutional  Law,  ^=>1(>3; 
Courts,  «S==>340,  359;  Judgment,  <©=>721 ; 
Jury,  ^=>31;  Limitation  of  Actions,  ^=:»1G3; 
New  Trial,  «=>108;    Receivers,  <S=>58. 

H.   PETITION,  ADJUDICATION,  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTY. 

(A)   Jarladletlon  and  Course  of  Proeednre 
In  General. 

<©=>3I  (U.S.C.CA.Va.)  Filing  of  schedules  in 
bankruptcy  by  one  member  of  a  firm  is  not 
conclusive  adjudication  against  another,  who 
did  not  participate,  but  whose  membership  in 
firm  was  subsequently  established.— Horner  v. 
Hamner,  186. 

(C)   Involuntary   Proceedlnars. 

<S=>57  (U.S.C.C.A.I11.)  Where  property  con- 
veyed by  alleged  bankrupt  largely  exceeded 
debts  discharged  or  assumed  by  grantee,  con- 
veyance must  be  deemed  act  of  bankruptcy, 
and  intended  to  hinder  and  delay  petitioning 
creditor,  whose  claim  was  not  assumed,  though 
grantee,  as  part  of  consideration,  executed  and 
secured  approval  of  bond  superseding,  for 
purposes  of  appeal,  juderment  in  favor  of  pe- 
titioning creditor.— Morrison  v.  Rieman,  149. 
<S==>76(1)  (U.S.C.CA.Ill.)  Where  grantee  of 
bankrupt  executed  supersedeas  bond  pending 
appeal  from  judgment  against  latter,  heldy 
that  judgment  creditor,  though  secured  cred- 
itor, within  Bankruptcy  Act,  J  la  (23),  might 
in  view  of  sections  56b,  57e,  57g,  57h,  and  63a 
(4),  waive  his  claim  to  security,  so  as  to  bring 
himself  within  section  59b.  and  file  petition  in 
bankruptcy.— Morrison  v.  Rieman,  149. 

Where  secured  creditor  deliberately,  and  not 
through  error  or  inadvertence,  files  his  claim 
as  unsecured,  making  no  mention  of  his  se- 
curity, he  waives  it  in  favor  of  estate,  and 
cannot,  after  adjudication,  assert  it;  so  peti- 
tioning creditor,  who  was  secured,  may  by  ex- 
press waiver  and  surrender  of  his  security 
bring  himself  within  terms  of  Bankruptcy  Act, 
(  59d,  and  alone  file  involuntary  petition.— Id. 


«=»76(1)  (U.S.C.CA.Ohio)  In  view  of  Bank- 
ruptcy Act,  §  1,  par.  9,  one  holding  note  of 
bankrupt  as  agent  or  trustee  of  another  is  com- 
petent to  join  in  involuntary  petition  in  bank- 
ruptcy.— In  re  Veler,  543. 

<@=>8r(l)  (U.S.C.C.A.Mass.)  An  involuntary  pe- 
tition in  bankruptcy  against  a  partnership  held 
sufficient,  where  it  was  answered  without  ob- 
jection thereto,  although  it  did  not  distinctly 
allege  that  the  partners  individually  were  in- 
solvent.— Houghton  Wool  Co.  v.  Morris,  408. 
<©=>84  (U.S.C.C.A.I11.)  In  view  of  Bankruptcy 
Act,  §S  59f,  59g,  allowing  creditors  other  than 
original  petitioners  to  join  in  involuntary  pe- 
tition in  bankruptcy,  and  rule  86,  making  pro- 
vision for  amendments,  petitioning  creditor, 
who  was  secured,  may  thereafter  waive  his 
security  and  amend  his  petition.— Morrison  v. 
Rieman,  149. 

General  power  to  permit  amendments,  with- 
in sound  discretion,  inheres  in  bankruptcy  as 
well  as  in  other  courts.— Id. 
<@=>9I(2)  (U.S.C.C.A.I11.)  In  proceeding  in 
bankruptcy,  evidence  held  to  warrant  finding 
that,  after  bankrupt  conveyed  all  but  one  par- 
cel of  his  lands,  ne  was  insolvent.— Morrison 
V.  Rieman,   149. 

<S=>9I(2)  (U.S.C.CA.Mass.)  Finding  that  an 
alleged  bankrupt  partnership  was  insolvent  at 
the  time  of  making  preferential  transfers  held 
supported  by  the  evidence. — Houghton  Wool  Co. 
V.  Morris,  408. 

<e=>93  (U.S.C.C.A.IU.)  Where  bankrupt,  hav- 
ing demanded  jury  trial  on  question  of  his  in- 
solvency, as  allowed  by  Bankruptcy  Act,  §  19, 
moved  for  leave  to  withdraw  request,  which 
was  denied,  jury  being  called  notwithstand- 
ing, the  calling  of  jury  was  upon  court*s  own 
motion,  and  the  verdict  was  merely  advisory. 
— Morrison  v.  Rieman,  149. 
«S=5>I00(1)  (U.S.C.CA.Ohio)  Where  involun- 
tary petition  averred  that  alleged  bankrupt  had 
admitted  in  writing  its  inability  to  pay  its  debt* 
and  its  willingness  to  be  adjudged  bankrupt, 
and  alleged  bankrupt  consented  to  adjudication, 
filing  answer  admitting  allegations  of  petition, 
adjudication  is  not  open  to  attack  on  ground 
that  written  admission  of  inability  to  pay  debts 
had  not  been  made  at  time  petition  was  filed. — 
In  re  Veler,  543. 

(D)  "Warrant  and  Cnatody  of  Property* 

«=»  117(1)  (U.S.C.CA.Pa.)  Where,  as  there 
were  no  funds  to  feed  a  herd  of  hogs  belonging 
to  bankrupt  and  to  conserve  them,  they  were 
disposed  of  by  receiver,  persons  asserting 
claims  to  hogs  may  be  allowed  to  assert  them 
against  moneys  so  realized. — Gealey  v.  South 
Side  Trust  Co.,  225. 

m.    ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)    AsBlarnment,    and    Title,    RlorlitB,    and 
Remedlen  of  Trustee  In  General. 

<d=»l44  (U.S.C.CA.Pa.)  Where,  after  receiver 
is  appointed  in  state  court,  bankruptcy  proceed- 
ings are  instituted,  they  terminate  authority 
of  state  court;  but  such  receiver  has  no  power 
to  surrender  property  in  his  hands,  as  it  is  in 
custodia  legis  and  state  court  should  direct  him 
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to    make    surrender.— Gealey    v.    South    Side 
Trust  Co.,  22^. 

<8=>I45(1)  (U.S.C.C.A.IU.)  The  liability  of  di- 
rectors of  a  corporation,  who  declare  and  pay 
dividends  when  it  is  insolvent,  created  by 
Hurd's  Rev.  St  111.  1915—16,  c.  32,  S  1». 
held  to  be  personal  to  creditors  of  the  corpora- 
tion, and  not  enforceable  by  its  trustee  in  bank- 
ruptcy.—Seegmiller  V.  Day,  213. 
<S=»I45(1)  (U.S.C.C. A.Ohio)  Right  to  recover 
for  injuriee  to  estate  of  bankrupt,  resulting 
from  wrongful  appointment  of  receiver,  vests 
'n  trustee  when  he  is  appointed.— In  re  Veler, 
543. 


cC)  Preference*   and   Transfers  by  Banld- 

mpt,  and  AttachmentB  and 

Other  I^lens. 

<3s>l63  (U.S.C.C.A.Ark.)  Where  within  four 
months  of  adjudication,  bankrupt,  whose  indebt- 
edness to  bank  was  overdue,  gave  a  bill  of  sale 
conveying  certain  property  to  bank's  attorney, 
who  transferred  to  bankrupt  funds  lent  by  bank 
on  security  of  bill  of  sale,  and  bank  thereupon 
applied  to  its  indebtedness  such  funds,  which 
were  deposited  to  credit  of  bankrupt,  transac- 
tion must  be  deemed  a  scheme  to  prefer  bank. 
—Farmers*  State  Bank  v.  Freeman,  505. 
<3=»I66(3)  (U.S.C.C.A.N.Y.)  Under  Bankrupt- 
cy  Act  mere  fact  that  claimant  knew  from 
debtor's  statement  that  he  had  previously  been 
financially  embarrassed  and  hard  pressed  by 
his  creditors  is  not  enough  to  show  that  pay- 
ment on  eve  of  bankruptcy  was  preference, 
where  debtor  had  subsequentlv  informed  claim- 
ant that  he  had  financed  his  business  and  was 
all  right— In  re  Salmon,  306. 
<©=»I66(4)  (U.S.C.C.A.Ark.)  Under  Bankruptcy 
Act  July  1,  1808,  §  60b,  declaring  that,  if  a 
transfer,  etc.,  shall  operate  as  a  preference,  and 
person  receiving  it  or  to  be  benefited  thereby, 
or  his  agent,  shall  have  reasonable  cause  to  be- 
lieve that  transfer  would  effect  a  preference,  it 
shall  be  voidable,  notice  of  facts  which  would 
invite  a  person  of  reasonable  prudence  to  in- 
quiry is  notice  of  all  the  facts  which  a  rea- 
sonably dili>?ent  inquiry  would  develop. — Farm- 
ers' State  Bank  v.  IVeeman,  506. 
<S=>I66(4)  ( U.S.C.C. A.S.C.)  It  is  not  suffi- 
cient to  render  preferential  the  taking  of  se- 
curity or  receiving  payment  from  bankrupt 
that  the  creditor  may  have  had  a  suspicion  as 
to  his  solvency. — Bank  of  Commerce  v.  Brown, 
97. 

<@=:>I66(5)  (U.S.C.C.A.Ark.)  Knowledge  of  an 
attorney,  who  acted  in  the  transaction  which 
culminated  in  preferential  payment  to  his  cli- 
ent, a  creditor  of  the  bankrupt,  is  imputable  to 
the  client.— Farmers'  State  Bank  v.  Freeman, 
505. 

<@=»I92  (U.S.C.CA.Tex.)  Under  Const  Tex. 
art  16,  I  37,  and  Rev.  St  Tex.  1911,  arts. 
5622-5627,  seller  of  machinery  who  filed  con- 
tract within  one  month  of  delivery  held  to  have 
lien  valid  as  against  trustee  in  bankruptcy  who 
under  Bankr.  Act,  f  47a,  took  rights  of  lien 
creditor,  for  land  on  which  machinery  was  in- 
stalled could  readily  be  located  from  contract 
—Reeves  v.   York   Engineering  &  Supply   Co., 

<©=>'2I3    (U.S.O.C.A.Kan.)    Where  claimant 

transferred  stock  of  goods  and  real  property  to 


bankrupts,  taking  chattel  mortgage  oa  goods 
and  mortgage  on  real  property,  as  well  as  mort- 
gage on  unthreshed  grain,  claimant  could  not 
on  bankruptcy  of  his  transferees,  be  required 
to  pursue  gram  which  one  bankrupt  had  thresh- 
ed, abeconding  with  proceeds,  or  on  bare  asser- 
tion that  it  was  overvalued  to  take  real  prop- 
erty and  give  credit  for  amount  at  which  it 
was  valued,  before  enforcing  his  chattel  mort- 
gage—Garrison v.  Kurt  582. 
<e=:»2l3  (U.S.C.C A.N.Y.)  Under  Bankraptcy 
Act,  S  70,  a  trustee,  when  elected,  is  by  opera- 
tion of  law  vested  with  bankrupt's  title  as  of 
date  of  adjudication,  and  where  trustee  was 
not  made  a  party  to  a  suit  to  foreclose  a  n&ort- 
gage  on  the  bankrupt's  property  begun  after 
bankruptcy,  but  before  trustee's  election,  equity 
of  redemption,  which  passed  to  him,  was  not 
foreclosed  by  the  judgment— In  re  Soltmann, 
413. 

(D)  Admlalstratloa  of  Bstate. 

<e=»243  (U.S.aaA.Mich.)  Where  in  course  of 
investigation  of  bankrupt's  affairs  under  Bank- 
ruptcy Act  S  21a,  testimony  of  a  large  number 
of  witnesses  was  taken  stenographically  before 
referee,  bankrupt  in  view  of  sections  39a(3), 
47a(5),  and  49a,  as  well  as  a  local  bankruptcy 
rule,  18  entitled,  on  paying  charge  fixed,  to  steo- 
rupt's  affairs  under  Bankruptcy  Act  S  21a,  the 
ographic  copy  of  such  testimony,  for  bankrupt 
must  be  deemed  a  party  in  interest — PetitioB 
of  Moulthrop,  42a 

Where  in  course  of  investigation  of  a  bank- 
testimony  of  a  large  number  of  witnesses  was 
taken  stenographically  before  referee,  right  of 
bankrupt  to  a  copy  cannot  be  affected  because 
it  had  not  been  read  over  and  signed  hr  wit- 
nesses as  required  by  General  Order  No.  22  and 
cannot  be  used  as  evidence  a^nst  him.— Id. 

Where  pursuant  to  investigation  of  affiain 
of  bankrupt  testimony  of  a  large  number  of  wit- 
nesses was  taken  stenographically,  fact  that 
trustee  denied  that  his  petition  on  which  was 
issued  order  to  show  cause  why  bankrupt 
should  not  be  required  to  deliver  certain  proper- 
ty, etc.,  was  based  on  such  testimony,  is  no 
ground  for  refusing  bankrupt  a  copy.— Id. 
«=»262(1)  (U.S.C.C.A.N.Y.)  The  sale  of  per- 
sonalty of  a  bankrupt  separate  from  realty, 
which  together  constituted  a  brewery  and  wa« 
mortgaged  as  such,  held  error.— In  re  Franklin 
Brewing  Co.,  341. 

<e=»262(3)  (U.S.C.C.A.N.Y.)  Court  of  bank- 
ruptcy has  power  to  order  sale  of  property  of 
bankrupt  free  of  liens  and  transfer  same  to 
the  proceeds.— In  re  Franklin  Brewing  Co, 
341. 

A  clause,  in  a  mortgage  securing  bonds,  giv- 
ing the  holders  the  right  to  bid  on  their  beads 
at  any  foredosure  sale,  does  not  in  any  way 
limit  the  power  of  a  court  of  bankruptcy  to 
sell  the  property  free  from  lien.— Id. 

(B)   Actions  by  or  Avalaat  Trastee. 

«=»287(3)  (U.S.C.C.A.Ohlo)  Complaint  or  pe- 
tition by  trustee,  addressed  to  bankruptcy  court 
in  exercise  of  its  equity  powers,  praying  ac- 
counting for  damagee  resulting  from  appoint- 
ment of  receiver,  which  was  secured  throufh 
imposition  on  court,  is  not  beyond  equitable 
jurisdiction  of  court  of  bankruptcy.— lo  rt 
Veler,  543. 
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i3=>293(l)  (U.S.C.CA.I11.)  Court  of  bankruptcy 
held  to  have  jurisdiction  of  a  plenary  suit  by 
the  trustee  of  a  corporation  to  recover  unearned 
dividends  illegally  paid  to  a  stockholder.— Seeg- 
miller  v.  Day,  213. 

<3=>293(4)  (U.S.C.C.A.IU.)  The  filing  of  an  an- 
swer to  the  merits  by  defendant  in  a  plenary 
action  by  a  trustee  brought  in  a  District  Court, 
without  objection  to  the  jurisdiction  of  the 
court,  held  to  amount  to  a  consent  to  such  jur- 
isdiction, within  Bankruptcy  Act,  8  23b.— Seeg- 
miller  v.  Day,  213. 

«=»303(1)  (U.S.C.C.A.N.Y.)  When  trustee  makes 
prima  facie  case  in  proceeding  to  require  bank- 
rupts to  turn  over  unscheduled  assets,  burden 
rests  on  them  to  account  for  property,  or  to  re- 
but such  case  by  credible  evidence. — In  re 
Ohavkin,  350. 

4^=»303(1)  (U.S.O.C.A.Ohio)  Trustee  in  bank- 
ruptcy, alleging  that  transfers  were  preferen- 
tial, has  the  burden  of  proof,  and  judgment  in 
his  favor  cannot  be  based  merely  on  suspicion. 
—Turner  v.  Schaeffer,  504. 
<S==>303(2)  (U.S.C.C.A.N.Y.)  Financial  state- 
ment made  by  bankrupts  a  short  time  before 
bankruptcy,  showing  surplus  of  assets  not 
scheduled,  held  admissible  in  evidence  in  pro- 
ceeding by  trustee  to  require  them  to  turn  over 
such  assets. — ^In  re  Chavkin,  350. 
<8=»303(3)  (U.S.C.C.A.Ark.)  In  a  suit  to  set 
aside  an  alleged  preferential  payment  to  bank, 
evidence  held  to  show  that  at  time  of  payment 
corporate  debtor,  which  was  subsequently  ad- 
judicated bankrupt,  was  insolvent.— Farmers* 
State  Bank  v.  Freeman,  505. 
«8=»303(3)  (U.S.C.C.A.N.Y.)  Order  requiring 
bankrupts  to  turn  over  property  held  supported 
by  evidence,  on  petition  to  revise  such  order  in 
matter  of  law.— In  re  Chavkin,  350. 
^=>303(3)  (U.S.C.C.A.S.C.)  Evidence  held  in- 
suflScient  to  show  that  a  creditor,  at  the  time 
of  taking  security  from  a  bankrupt,  had  rea- 
sonable cause  to  believe  him  insolvent.— Bank 
of  Commerce  v.  Brown,  97. 
$=>306  (U.S.C.CA.Ohio)  A  plenary  action  by 
trustee  in  bankruptcy  to  recover  money  onlj, 
alleged  to  have  been  i)aid  as  a  preference  m 
favor  of  a  surety  and  his  principal,  is  an  action 
at  law,  reviewable  on  writ  of  error,  in^ead  of 
appeal.— Turner  v.   Schaefifer,   504. 

(F)    Claims    Airalnst    ajid    Distribution    of 
Estate. 

^=>3I4(3)  (U.  S.  C.  O.  A.  Neb.)  Where  brewing 
company  located  in  Illinois  gave  to  bankrupt 
exclusive  right  to  sell  its  beer  at  wholesale, 
same  to  be  delivered  f.  o.  b.,  at  Omaha,  Neb., 
it  was  entitled  to  have  allowed  claims  against 
bankrupt,  based  on  sales  made  under  contract, 
though  it  was  not  licensed  in  Nebraska  to  sell 
intoxicating  liquors. — Thompson,  Belden  &  Co. 
V.  Leisy  Brewing  Co.,  420. 
<g=>334  (U.S.C.C.A.N.Y.)  Where  a  trustee  in 
bankruptcy  was  not  a  party  to  proceedings  of 
a  creditor  to  foreclose  his  ifourth  mortgage, 
under  which  sale  was  had  resulting  in  a  de- 
ficiency judgment,  the  deficiency  judgment  did 
not  constitute  a  liquidation  of  the  claim  under 
the  mortgage,  within  Bankruptcy  Act,  §  57h,  so 
as  to  be  provable. — In  re  Soltmann,  413. 

Where    trustee    in    bankruptcy    was    not    a 
party   to   suit   to   foreclose   fourth   mortgage. 


and  mortgagee  recovered  deficiency  judgment 
which  he  attempted  to  prove  against  hank- 
rupt*8  estate,  sole  question  for  determination, 
claim  not  having  been  liquidated,  was  whether 
amount  bid  at  foreclosure  sale  represented  fair 
value  of  premises,  and,  referee  having  found 
that  value  of  land  was  ample  to  secure  the 
whole  of  mortgagee's  claim,  he  was  not  oblig- 
ed to  fix  its  exact  value. — Id. 

Where  a  trustee  in  bankruptcy  was  not  a 
party  to  a  suit  to  foreclose  a  fourth  mort- 
gage, so  that  the  deficiency  judgment  recovered 
by  the  mortgagee  was  not  a  liquidation  of  his 
claim,  the  judgment  roll  was  admissible  as 
some  evidence  of  the  value  of  the  property.— Id. 
<d=>345  (U.S.C.C.A.I11.)  A  trust  deed,  given  to 
a  creditor  by  bankrupt  corporation,  heUJ^,  un- 
der its  terms  and  the  agreement  on  which  it  was 
delivered,  subordinate  to  the  claims  of  all  other 
creditors.— In  re  doverdale  Creamery  Co.,  230. 
<®=>345  (U.S.C.C.A.Ohio)  Where  secured  credi- 
tor accepted  receiver's  certificate  as  partial  pay- 
ment on  its  debt,  it  cannot,  having  accepted 
certificate,  assert  that  its  lien  was  prior  to 
that  of  the  certificate.— In  re  Veler,  543. 
<@=»347  (U.S.C.C.A.Ohio)  Where  it  was  to  in- 
terest of  secured  creditors,  who  held  liens  on 
property  of  bankrupt,  that  plant  should  be  put 
into  successful  operation,  and  they  acquiesced 
in  appointment  of  receiver,  and  in  sale  of  prop- 
erty by  trustee  free  from  their  liens,  receiver  a 
certificates,  lawfully  issued,  are  entitled  to 
priority  in  payment  out  of  proceeds  of  property 
over  liens  of  secured  creditors.— In  re  Veler, 
543. 

V.   BIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

«©=>400(1)  (U.S.C.CA.Pa.)  As  claim  for  exemp- 
tion is  sufficient,  if  made  generally  under  ex- 
emption laws  of  state,  an  order  allowing  Penn- 
sylvania bankrupt  shares  of  corporate  stock  as 
part  of  his  exemption  will  not  be  reversed,  be- 
cause bankrupt  claimed  same  under  Act  Pa. 
April  9,  1849,  although  act  really  allowing  ex- 
emption was  that  of  April  8,  1859  (P.  L.  425). 
—In  re  Dittmar,  532w 

Where  a  voluntary  bankrupt  claimed  as  ex- 
empt property  which  had  been  attached  in  pro- 
ceedings in  the  state  court  brought  by  judgment 
creditor  before  filing  of  petition,  it  is  proper  for 
bankruptcy  court,  state  statute  declaring  prop- 
erty exempt,  to  set  it  ai)art  to  bankrupt;  or- 
der leaving  property  subject  to  lien  of  attach- 
ment, if  any. — Id. 

«©=>404(2)  (U.S.C.CA.Va.)  Failure  to  apply 
for  a  discharge  in  bankruptcy  has  same  effect 
as  if  discharge  in  that  proceeding  had  been 
denied. — Homer  v.  Hamner,  186. 

Under  Bankruptcy  Act,  §§  1,  6,  member  of 
partnership  held  not  precluded  from  obtaining 
discharge  from  individual  liability  on  notes 
listed  as  firm  debts,  because  of  failure  of  part- 
nership, which  previously  had  been  adjudicat- 
ed bankrupt,  to  apply  for  discharge. — Id. 
<&=»407(3)  (U.S.C.C.A.Cal.)  That  bankrupt 
fraudulently  transferred  property  more  than 
four  months  prior  to  filing  of  petition  is  no 
ground  for  opposing  his  discharge. — Gill  v. 
White,  110. 

«|p»4IO  (U.S.C.C.A.I1L)  Showing  held  suffi- 
cient to  sustain  an  order  enlarging  the  time  for 
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filing  application  for  a  bankrupt's  discharge, 
under  Bankruptcy  Act  July  1,  1898,  H  14a.— 
In    re   Waller.  223. 

«=»4»3(7)  (U.S.C.C.A.N.Y.)  Discharge  is  a 
statutory  matter,  and  the  court,  as  well  as  an 
objecting  creditor,  is  confined  to  the  specifica- 
tions of  objection. — In  re  Newmark,  349. 
<5=>4I4(1)  (U.S.C.CA.Va.)  One  filing  specifi- 
cations against  discharge  in  bankruptcy  has 
burden  of  proving  them. — Hornef  v.  Hamner, 
186. 

<©=>4I4(3)  (U.S.C.C.A.N.Y.)  Evidence  hdd  in- 
sufficient to  show  that  a  bankrupt's  wife  held 
in  trust  for  him  a  lease  delivered  to  her  by  a 
corporation  in  which  the  bankrupt  was  a  stock- 
holder, and  so  a  discharge  could  not  be  denied 
on  the  ground  the  bankrupt  had  concealed  and 
failed  to  turn  over  to  his  trustee  such  lease. 
—In  re  Newmark,  349. 

VI.   APPEAI.  AND  BiryiSION  OF  PRO- 
CEEDINGS. 
(A)   Saperlntendence  and  ReTlslon. 

^=>440  (U.S.C.C.A.Ohio)  Question  of  liability 
of  petitioning  creditors  for  costs  of  receivership 
had  in  bankruptcy  proceeding  is  a  controversy 
arising  in  bankruptcy  between  such  creditors 
and  adverse  interests,  so  an  appeal,  and  not 
petition  to  revise,  is  proper  remedy  to  review 
order  relating  thereto.— In  re  Veler,  543. 
«g==>440  (U.S.C.O.A.Pa-)  Neither  under  Bank- 
ruptcy Act,  §  24a  nor  section  25a,  has  Circuit 
Court  of  Appeals  jurisdiction  to  review  on  ap- 
peal order  of  bankruptcy  court  concerning  com- 
mitment of  bankrupt  for  contempt  for  not 
complying  with  order  to  turn  over  to  his  trus- 
tee property  belonging  to  bankrupt  estate,  but 
that  question  is  reviewable  only  by  petition 
to  revise  under  section  24b.— Horton  v.  Mendel- 
sohn, 221. 

<S=»444  (U.S.C.C.A.Ohio)  Where  questions  as 
to  distribution  of  fund  derived  from  sale  of  all 
of  bankrupt's  property  free  from  liens  are  in- 
volved, petitions  to  reviee  orders  made  therein 
disclose  jurisdiction. — In  re  Veler,  543. 

(B)  Appeal. 

<®=>467  (U.S.C.C.A.ni.)  Where  bankruptcy 
court  on  its  own  motion  submitted  to  jury 
question  of  alleged  bankrupt's  insolvency,  ver- 
dict of  jury  is  merely  advisory,  and  error  is 
not  predicable  on  court's  remarks,  or  on  its 
charge  to  jury. — Morrison  v.  Rieman,  149. 

Vn.   COSTS  AND   FEES. 

^=>474  (U.S.C.C.A.Ohio)  In  view  of  Bankrupt- 
cy Act,  §  3e,  petitioning  creditors  are  not, 
where  receiver  acquired  possession  of  bank- 
rupt's property,  liable  for  costs  and  expenses 
of  receivership;  bankrupt  and  creditors  not 
having  objected. — In  re  Veler,  543. 

In  view  of  Bankruptcy  Act,  §  64,  when  re- 
ceivership ends  and  assets  are  turned  over  to 
trustee,  expenses  of  receivership,  which  include 
lawful  debts  of  receiver,  are  a  charge  on  the 
assets.— Id. 

Where  receiver  appointed  to  carry  on  busi- 
ness of  bankrupt,  and  authorized  to  issue  re- 
,    ceiver's  certificates,  incurred  other  debts  with- 
out authority,  fund  derived  from  eale  of  bank- 
rupt's property  is  not  liable  for  such  unauthor- 


ized debts,  and  only  recourse  of  gnch  creditors 
is  against  receiver  personally,  and  perhaps 
against  his  bond.— Id. 

BANKS  AND  BANKING. 

See  Bankruptcy,  ^=>163 ;   Bills  and  Notes,  C=> 
339;    Evidence,  «=>20,  354. 

m.  FUNCTIONS  AND  DEAUHOS. 

(B)   Representation    of    Bank    by    Oflicera 
and  Affenta. 

<e=»l09(l)  (U.S.C.C.A.W.Va.)  An  officer  of  a 
bank,  without  express  authority  from  the  di- 
rectors, has  no  power  to  bind  the  bfink  by  an 
accommodation  indorsement  or  guaranty.— 
Wagner   v.   Central   Banking  &,   Security   Co., 

<g=>*M7  (U.S.C.CA.W.Va.)  A  bank,  which  dis- 
counted notes  of  officers  of  another  bank,  krld 
chargeable  with  notice  that  the  traD«irti«i 
was  for  the  personal  benefit  of  such  officers, 
and  not  entitled  to  enforce  an  anauthi>riz4>d 
guaranty  by  the  latter  bank.— Wagner  y.  Cen- 
tral Banking  &  Security  Co.,  197. 

When  the  officers  of  a  bank  cross  the  d(>ad 
line  between  the  area  of  official  representarion 
and  the  area  of  their  personal  interest,  t<»  the 
knowledge  of  one  with  whom  they  are  decline. 
they  leave  all  power  of  representation  behind. 
-Id. 

(C)  Deposits. 

<e=»l27  (U.S.C.C.A.N.Y.)  In  absence  of  any 
special  agreement  between  depositors  and 
bank,  title  to  checks  deposited  will  pai^fl  i^ 
bank,  and  it  becomes  merely  debtor  for  amoant 
thereof. — In  re  Jarmulowsky,  327. 

(D)  Colleetlona. 

«=»I59  (U.S.C.C.A.N.Y.)  Whether  there  wat 
any  special  agreement  taking  deposit  of  checks 
out  of  general  rule,  under  which  title  would 
have  passed  to  bank  and  it  would  have  be- 
come debtor  to  depositors  for  amount  thereof, 
is  question  of  fact, — In  re  Jarmulowsky,  :^J7. 
«S==>I65  (U.S.C.C.A.N.Y.)  When  a  bank.  colJ«t- 
ing  checks  as  agent  for  a  depositor,  gets  tbf 
money  on  the  checks,  the  relation  of  debtor  and 
creditor  arises. — In  re  Jarmulowsky,  327. 
«@=>I66(2)  (U.S.C.C.A.N.Y.)  Where  their  pass- 
books proviaed  that  deposits  of  checks  shoald 
not  be  drawn  upon  until  collected,  checks  ao 
deposited  held  to  belong  to  depositors  until  col- 
lection; so,  where  checks  were  not  colleott^ 
until  after  receiver  took  charge  of  affairs  of 
banker,  depositors  were  entitled  to  proceeds 
as  against  receiver. — In  re  Jarmulowsky,  327. 

BAPTISMAL  RECORD. 

See  Army  and  Navy,  ^=>40;    Criminal  Law, 
<g=»430,  441. 

BAR. 

See  Judgment,  <S=>564-721. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  ^=;>402. 

BILL 

See  Equity,   «=»141. 
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BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  UDING. 

See  Carriers,  <S=»52-94 ;  Shipping,  <9=>132, 142. 

BILLS  AND  NOTES. 

See  Bankruptcy,  <S=»70,  404;  Banks  and  Bank- 
ing, ^=>109,  117;  Corporations,  ^=»487; 
Judgment,    ^=>721;     Pledges,    <©=>25. 

IV.  neootiabHiIttanbtransfeb. 

(B)    Transfer   by   Indorsement. 

^=9 1 88  (U.S.C.C.A,N.Y.)  Where  checks  depos- 
ited were  indorsed  in  blank,  any  lawful  direc- 
tion might  be  written  over  the  blank  indorse- 
ment.—In  re  Jarmulowsky,  327. 

V.  RIGHTS  AND  LIABHiITIES  ON  IH- 

DOBSEMEKT  OB  TBANSFEB. 
(D)   Bona  Fide  Parehaeere. 

«=>339  (U.S.C.O.A.N.D.)  Purchaser  of  assets 
of  pledgor  bank,  to  which  plaintiff  transmitted 
for  collection  notes  pledged  by  such  bank,  held 
not  entitled  as  a  bona  fide  purchaser  to  notes 
which  had  been  indorsed  in  blank  as  against 
plaintiff,  for  due  diligence  would  have  disclosed 
plaintiCTs  ownership.— Stockyards  Nat  Bank  of 
St,  Paul.  Minn,,  v.  First  Nat.  Bank  of  Towner, 
N.  D.,  395. 

BLANKS. 

See  Bills  and  Notes,  <S=>188,  339. 

BONA  FIDE  PURCHASERS. 

Sec  Bills  and  Notes,  «=»339;  Carriers,  ^=» 
59. 

BONDS. 

See  Appeal  and  Error,  <©=>485,  492:  Bank- 
ruptcy, ^=>76,  474;  Courts,  «S=5>356;  In- 
junction, <e=>235;   United  States,  «=»67. 

BOOKS. 

See  Evidence,  «=»155,  354. 

BOUNTIES. 

See   Public  Lands,  <®=>46. 

BRAKES. 

See  Master  and  Servant,  ^=»142;  Railroads, 
<e=»229. 

BRIEFS. 

See  Appeal  and  Error,  «=»759,  773,  1079 ;  Crim- 
inal Law,  <@=>1130. 

BROKERS. 

VI.  RIGHTS,  POWERS,  AHD  LIABUJ. 
TIES   AS   TO   THIRD  PERSONS. 

«=»94  (U.S.C.C.A.N.Y.)  Broker,  who  for  corpo- 
ration negotiated  sale  of  vacuum  cleaners,  with 
machinery  and  materials  for  their  manufacture, 
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is  without  authority  to  make  representations 
that  such  cleaners  had  not  previously  been  put 
on  market— Vulcan  Metals  Co.  v.  Simmons  Mfg. 
Co.,  7. 

BUILDING  CONTRACTS. 

See  Contracts,  ^==>313;    Damages,  ^=:>124. 

BURDEN  OF  PROOF. 

See  Evidence,  «=90,  94. 

BY-LAWS. 

See  Partnership,  ^=»264. 

CANCELLATION  OF  INSTRUMENTS. 

See    Action,    ^=>23;    Appeal   and    Error,   ^=» 
1046;    Equity,  <8=»39;    Sales,  ^=»418. 

n.   PROCEEDINGS  AND  RELIEF. 

e=>32  (U.S.C.C.A.MO.)  A  bill  seeking  to  cancel 
a  contract  of  sale  on  ground  that  it  was  ob- 
tained by  fraud  and  deception,  and  that  minds 
of  the  parties  had  never  met,  states  a  case  for 
equitable  relief.- Fay  v.  Hill,  389. 
<©=»58  (U.S.C.C.A.Mich.)  Equity  having  juris- 
diction of  suit  to  cancel  contract  between  com- 
plainant and  defendant,  giving  defendant  per- 
centage of  profits  whicn  were  expected  to  re- 
sult from  complainant's  acquisition  of  a  lease- 
hold, in  which  transaction  defendant  was  in- 
terested, on  ground  that  defendant  concealed  a 
profit  received  from  the  owner,  may,  for  pur- 
pose of  doing  complete  justice  between  the  par- 
ties, decree  a  recovery  of  the  sum  concealed  by 
defendant— Boid  v.  Shaffer,  479. 

CARMACK  AMENDMENT. 

See  Carriers,  €=5>177. 

CARRIERS. 

See  Shippmg,  ^=>101-166;   Trial,  ^=s>296. 

I.   CONTROL    AND    REGULATION    OF 

COMMON  CARRIERS. 

(A)   In   General. 

^=»4  (U.S.C.C.A.Miss.)  An  express  company 
is  a  common  carrier. — Taylor  v.  Wells  Fargo  & 
Co.,  161. 

(B)  Interstate    and    International    Trann- 
portatlon. 

<S=>37  (U.S.C.CA.Mich.)  Under  Twenty-Eight 
Hour  Law,  allowing  shippers  to  extend  time  of 
confinement  to  36  hours,  it  is  the  established 
rule  that  time  during  which  shipment  of  live 
stock  is  confined  by  connecting  carrier  shall  be 
included  in  statutory  period. — Grand  Trunk 
Wpst(  rn  Ry.  Co.  v.  United  States,  23. 

Twenty-Ei^ht  Ilour  Law  applies  to  shipment 
of  cattle  origmating  in  Canada  and  brought  into 
United  States,  and  where  railroad  company  con- 
fined them  for  period  which,  taken  with  the 
Eeriod  of  confinement  in  Canada,  exceeded  36 
ours,  which  period  of  confinement  was  request- 
ed by  shipper,  it  is  guilty  of  violation.— Id. 
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n.   CARRIAGE  OF  GOODS. 

<B)  Bills  of  I^adlnir*  Shlpplniv  Receipt** 
and  Special  Contracts. 

<g=>52(l)  (U.S.C.C.A.Mich.)  BiU  of  lading  is 
both  receipt  and  contract  of  carriage  and  de- 
livery .—King  V.  Barbarin,  311. 
<S=>56  (U.S.C.CAJtfich.)  Transfer  of  bill  of 
lading,  without  indorsement  and  with  intent 
to  pass  title,  is  constructive  delivery  of  proper- 
ty which  it  represents. — King  v.  Barbarin,  311. 
<©=»59  (U.S.C.C. A.Mich.)  Carrier,  by  deUver- 
ing  goods  to  consignee  without  production  of 
bill  of  lading,  becomes  liable  to  bona  fide  hold- 
er of  bill  for  value,  whether  by  way  of  pur- 
chase or  as  security  for  advances  before  de- 
livery of  goods  at  destination.— King  v.  Bar- 
barin, 311. 

(D)  Transportation  and  DellTery  br 
Carrier. 


(U.S.C.C.A.Mich.)  Though  consignees 
were  also  named  in  bill  of  lading,  as  consignors, 
yet,  where  carrier  acknowledged  receipt  of 
shipment  not  from  consignors  but  from  owners, 
consignees  were  only  prima  facie  owners  or 
goods  shipped. — King  v.  Barbarin,  311. 
<g=>83  (U.S.C.C.A.Mich.)  Delivery  by  carrier 
to  consignee  is  made  at  carrier's  peril,  where 
consignee  does  not  surrender  bill  of  lading.— 
King  V.   Barbann,  311. 

Provision  in  bill  of  lading  to  notify  one  othec 
than  consignee  does  not  warrant  carrier  in  de- 
livering shipment,  save  by  order  of  lawful 
holder  of  bill  of  lading.— Id. 

Actual  indorsement  oy  consignee  of  forged 
bill  of  lading  affords  carrier  no  more  protec- 
tion than  would  be  given  by  delivery  directly  to 
consignee  without  production  of  any  bill  of 
lading. — Id. 

Carriers  held  not  warranted  treating  as  own- 
ers consignees  who  were  named  in  bill  of  lad- 
ing as  consignors,  and  in  delivering  property 
without  production  of  bill  of  lading.— Id. 

Where  sellers  of  goods  took  back  their  dis- 
honored draft,  drawn  on  consignees  who  were 
named  in  bill  of  lading  as  consignors  also,  held, 
that  they  might  recover ;  the  carrier  having  de- 
livered the  shipment  without  production  of 
original  bill  of  lading.— Id. 
<3=»M(3)  ( U.S.C.C. A.Mich.)  Presumption  of 
ownership  arising  from  bill  of  lading  in  which 
consignee  was  named  as  consignor  may  be  re- 
butted by  other  evidence  showing  real  owner- 
ship.—King  V.  Barbarin,  311. 

(P)   Lioss  of  or  Injnry  to  floods. 

«=>M7  (U.S.C.O.A.Miss.)  Where  railroad  com- 
pany made  allowance  of  freight  because  con- 
signee furnished  its  own  tank  car,  compa- 
ny, exercising  no  right  over  car,  except  for 
limited  purpose  of  transporting  shipment, 
should  not  be  treated  as  lessee,  and  expected 
to  use  same  care  as  if  car  had  been  its  own. — 
Alabama  &  V.  Ry.  Co.  v.  American  Cotton  Oil 
Co.,  3ia 

<8=»I2I  (U.S.C.CA.Miss.)  Where  consignee  of 
cotton  oil  furnished  its  own  tank  cars  for  ship- 
ment, and  it  was  not  apparent  that  inner  valve 
in  car  had  not  been  closed,  railroad  company, 
though  bound  to  exorcise  high  degree  of  care, 
cannot  be  held  liable  for  loss  of  oil  resulting 


from  failure  to  securely  close  valve,  notwith- 
standing outer  cap  might  have  prevented  es- 
cape, had  it  not  been  defective.— Alabama  A 
V.  Ry.  Co.  V.  American  Cotton  Oil  Co..  316. 
«=>I2I  (U.S.C.CA.Miss.)  Where  seDer  of 
cotton  seed  oil  loaded  same  in  its  own  tank  car, 
bu^er  cannot,  having  paid  bill  of  ladini?  witb 
draft  attached,  recover  against  railroad  com- 
pany for  loss  of  oil  resulting  from  defect  in 
car  not  discoverable  by  reasonable  inspection, 
even  though  railroad  company  made  seUer,  who 
was  required  by  contract  to  deliver  oil,  al- 
lowance for  use  of  car. — Alabama  Great  South- 
ern R.  Co.  V.  Morris  &  Co.,  320. 
<d=>l36  (U.S.C.C.A.Mis8.)  In  action  against 
railroad  company  for  loss  of  cotton  ofl  shipped 
in  tank  car  furnished  by  consignee,  question 
whether  railroad  company  was  negligent,  or 
whether  loss  resulted  from  failure  of  snipper's 
servants  to  securely  fasten  inside  valve  of 
car,  held,  under  evidence,  for  jury.— Alabama 
&  V.  Ry.  Co.  V.  American  Cotton  Oil  Oow,  31d 

(I)  Conneetlnor  Carriers. 

<S=>I77(3)  (U.S.C.C JL.Mich.)  Under  Carmaek 
Amendment,  initial  carrier  of  interstate  ship- 
ment is  liable  for  misdelivery  by  terminal  car- 
rier.—King  V.  Barbarin,  311. 

(K)  Dlserlmlnation  and  Overcliarse. 

^=:»202  (U.S.C.C.A.MO.)  Where  shipper  has 
paid  rate  afterwards  declared  by  Interstate 
Commerce  Commission  to  be  excessive,  he  may 
recover  as  damages  difference  between  exces- 
sive rate  and  rate  declared  to  be  just  and  rea- 
sonable by  Commission,  without  proof  of  actual 
injury.— Atchison,  T.  &  S.  F.  Ry.  Co  v.  Spilkr. 
587. 

ZV.   GABBIAOE    OF    PA88EHOEBS. 
(D)   Personal  Injuries. 

«=»3I8(7)  (U.S.C.C.A.N.Y.)  Evidence  held  in- 
sufficient to  sustain  a  verdict  against  a  stre^ 
railroad  company  for  injury  to  passenger  in 
collision  with  truck,— Tlurd  Ave.  Ry.  Co.  v. 
Mills,   571. 

CASUAL  EMPLOYMENT. 

See  Master  and  Servant,  ^ss»3G2^ 

CERTIFICATE. 

See  Bankruptcy,  «=3345,  347. 


See  Equity. 


CHANCERY. 
CHARGE. 


By  carriers,  see  Carriers,  ^=»202. 
To  jury,  see  Criminal  Law,  ^s>811-829;  Trial 
<S=>217-29a 

CHARTER  PARTIES. 


See  Admiralty,  ^=»66; 
9;    Shipping,  ^=>5a 


Maritime  Liens,  ^ 
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CHATTEL  MORTGAGES. 

See  Appeal   and  Error,   ^=s>671,  907; 
ruptcy,  ^=s>213;   Courts,  ^=s>359. 


Bank- 


V.   RIGHTS   AHD   REBCEDIE8   OF 
CREDITOB8. 


>I90(2)  (U.S.C.C^.Kan.)  Where  owner  of 
stock  of  goods  eold  same  to  bankrupt,  taking 
chattel  mortgage,  which  he  promptly  placed  on 
record  vand  reported  to  commercial  agencies, 
mortgage,  which  provided  for  certain  monthly 
payments  to  owner,  must  be  deemed  valid  as 
against  subsequent  creditors  of  bankrupts;  it 
appearing  that  owner  at  all  times  asserted  and 
protected  his  rights.— Garrison  v.  Kurt,  582. 

CHECKS. 

See  Banks  and  Banking,  «=>127, 15^166:  Bills 
and  Notes,  «=>188. 

CHILDREN. 

See  Guardian  and  Ward ;  Parent  and  Child. 

CHOSE  IN  ACTiON. 

See  Assignments. 

CITATION. 

See  Appeal  and  Error,  ^=»39T;    Process. 

CITIZENS. 

See  Indians. 

CIVIL  LAW. 

See  Evidence,  «s>Sl. 

CUIMS. 

See  Bankruptcy,  «=»314-347;  Patents,  «=>101, 

CLERKS  OF  COURTS. 

See  Courts,  «=335e. 

COLLATERAL  AHACK. 

See  Bankruptcy,  ^=>100. 

COLUTERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See  Banks  and  Banking,  ^=»159-166b 

COLLISION. 

See  £}vidence,  ^=s>37 ;   Statutes,  ^=s>290. 

X.  NARROW    CHANNIXS.    HARBORS, 
RIVERfl.  AHD   CANALS. 

«5=»93  (U.S.C.O.A.N.Y.)  WhUe  a  ferryboat's 
occupation  imposes  additional  duties  upon  ves- 
sels pursuing  their  lawful  occasions  near  fer- 
ry slips,  yet  liability  must  be  determined  by 
the  ordinary  rules  of  navigation,  where  a  col- 
lision between  a  ferryboat  and  another  craft 
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occurred  800  feet  beyond  the  end  of  the  ferry 
slip.— Carroll  v.  Oity  of  New  York,  411. 
<e=:»l02  (U.S.C.C.A.N.Y.)  A  ferryboat  and  pro- 
peller, which  collided,  the  former  being  struck 
on  the  starboard  side,  held  both  liable;  the 
ferryboat  for  not  promptly  observing  the  pro- 
peller's lights,  it  having  the  right  of  way  un- 
der the  starboard  hand  rule,  and  the  propeller 
in  violating  statutory  requirements.  So  dam- 
ages should  be  divided.— Carroll  v.  City  of  New 
York,   411. 

Xn.  SUITS  FOR  DAMAGES. 
(O  Bvldemoe. 
^=»123  (U.S.C.O.A.N.Y.)  A  vessel,  proceeding 
in  violation  of  statutory  requirements  at  the 
time  of  a  collision,  to  escape  liability,  must 
show  such  violation  did  not  contribute  to  the 
collision.— Carrcdl  v.  City  of  New  York,  411. 

COLOR  OF  TITLE. 

See  Adverse   Possession. 

COMBINATIONS. 

See  Patents,  «so24&. 

COMMERCE. 

See  Carriers;    Criminal  Law,  ^=:»59. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  CARRIERS. 

See  Carriers;   Shipping,  ^=»101. 

COMMON  LAW. 

See  Evidence,  ^=»S1. 

COMPETENCY. 

See  Evidence,  ^=:>155. 

COMPULSORY  SERVICE  LAW. 

See  Army  and  Navy,  ^=:»40;    Criminal  Law, 
<©=>430.  431. 

CONCLUSIVENESS. 

See  Judgment,  #s»564~721 ;  Public  Lands,  ^=» 
106w 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Deeds,  <©=>173,  176;  Eminent  Domain,  ^=» 
169;    Landlord  and  Tenant,  <$=>1Q3. 

CONFLICT  OF  UWS. 

See  Qaming,  ^=:>2. 

CONFORMITY  ACT. 

See  Courts,  <e=»340. 
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CONFUSION  OF  GOODS. 

See  Trusts,  «=>291,  306. 

CONGRESS. 

See  Territories,   ^=>11. 

CONNECTING  CARRIERS. 

See  Carriers,  ^=>177. 

CONSENT. 

See  Assignments,  ^=»58;    Bankruptcy,  ^==>293; 
Courts,  <8=»37 ;   Exceptions,  Bill  of,  ^=:»43. 

CONSOLIDATION. 

See  Patents,  <8=>314. 

CONSPIRACY. 

See  Criminal  Law,  ^=>59. 

IL   CBIMINAI.  RESPONSIBHiITY. 
(A)  Offenses. 

<@=»28  (U.S.C.CA.Wash.)  Ofifense  of  conspir- 
acy to  commit  crime  may  be  consummated  by 
doing  of  some  overt  act  to  efifectuate  purpose, 
although  crime  be  not  actually  committed. — 
Billingsley   v.   United  States,  339. 

(B)  Proseeatlon  and  Pnnlaliment. 

<©=»43(5)  (U.S.C.C.A.Cal.)  An  indictment  for 
conspiring  to  aid  enemy  aliens  to  escape  from 
custody,  into  which  they  had  been  taken  under 
the  President's  order  for  their  arrest  and  con- 
finement, which  alleged  several  overt  acts,  is 
not  defective  because  it  did  not  set  forth,  ver- 
batim or  in  substance,  letters  alleged  as  overt 
acts.— De  Lacey  v.   United   States,  535. 

In  an  indictment  for  conspiracy,  it  is  not 
necessary  to  show  how  the  act  charged  to  be 
an  overt  act  would  affect  the  objects  of  the 
conspiracy.— Id. 

An  indictment  for  conspiracy  is  sufficient,  if 
some  of  the  overt  acts  are  properly  pleaded. 

€=»43(6)  (U.S.C.CA.Cal.)  Under  Criminal 
Code,  §  141,  indictment  charging  that  defend- 
ants conspited  to  aid  and  abet  certain  per- 
sons held  in  custody  as  enemy  aliens  bv  virtue 
of  an  order  for  their  arrest  and  confinement 
issued  by  President  under  Rev.  St.  §§  4007- 
4070  (Comp.  St  1916,  §§  7615^7618)  and  pubUc 
proclamation  of  a  state  of  war  between  Ger- 
many and  United  States,  is  sufficient,  though 
not  alleging  that  persons  in  custody  were  alien 
enemies. — De  Lacey  v.  United  States,  535. 
<S=>43(12)  (U.S.C.CA.CaL)  Where  several 
overt  acts  are  charged  in  an  indictment  for 
conspiracy,  it  is  not  necessary  to  prove  all  of 
them. — De  Lacey  v.  United  States,  535. 
<©=»47  (U.S.C.C.A.Cal.)  In  prosecution  under 
Criminal  Code,  §§  37,  215,  for  conspiracy  to 
devise  scheme  to  defraud  by  using  the  mails, 
evidence  held  insufficient  to  show  that  defend- 
ant, who  negotiated  exchange  of  property  be- 
tween complaining  witness  and  another,  enter- 
ed into  any  conspiracy  to  use  mails  in  connec- 
tion with  scheme  to  defraud  complaining  wit- 
ness.—Stubbs  V.  United  States,  497.  ^ 


CONSTRUCTION. 

See  Contracts,  <8=>147-182;  Deeds,  «=>173: 
Patents,  «S=5>157-172;  Sales,  e=>61;  Stat- 
utes, <@=:>241, 245 ;  Vendor  and  Porchaser,  ^=> 
70;   Wills,  <S=>681. 

CONSTRUCTIVE  DELIVERY. 

See  Carriers,  ^=:»56. 

CONSTITUTIONAL  UW. 

Subjects  and  titles  of  statutes,  see  Statutes,  4=» 

112. 
For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topicsL 

n.   CONSTRUCTION,      OPEBATTON. 

AND  ENFORCEMENT  OF  GOH- 

8TITUTIONAI.  PROVISIONS. 

<S=»42  (U,S.C.C.A.Ky.)  Contention  that  Acts 
1S9S,  c.  49  (Ky.  St  §  4679c),  authorizinc  con- 
demnation by  telegraph  companies  of  ease- 
ments over  railroad  rights  of  way,  ia  invalid 
because  of  provision  tnat  no  notice  need  be 
given  any  mortgagee,  cannot  be  urged  by  rail- 
road company,  for  one  not  injured  caimot 
question  constitutionality  of  law.— LoaisviUe  & 
N.  R,  Co.  V.  Western  Union  Telegraph  Co^ 
359. 

Vn.  OBLIGATION  OF  CONTRACTS. 

(C)    Contraets  of  IndlTldnals  and  PrlTatc 
Corporattoas. 

<&=>I63  (U.S.C.CA.N.Y.)  Congress,  in  the  ex- 
ercise of  its  constitutional  power  to  estabtisb 
systems  of  bankruptcy,  may,  and  in  fact  always 
does,  impair  the  obligation  of  contracts.— In  rv 
Franklin  Brewing  Co.,  341. 

XI.  DUE  PROCESS   OF   I«A^. 

«=s>252  (U.S.C.C.A.CaL)  AHen  Enemy  Act.  an- 
thoriring  the  restraint  and  the  removal  of  tli«a 
enemies,  is  not  invalid  as  depriving  such  per- 
sons of  liberty  without  due  brocess  of  law.— 
De  Lacey  v.  United  States,  535. 

CONTEMPT. 

See  Appeal  and  Error,  «=»485,  492:  Bank- 
ruptcy. ^=:>440;  Extradition,  ^=»19;  Jory, 
^=s>25. 

n.   POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS  THEREFOR. 

^=:»66(3)  (U.S.C.CA.Mo.)  Where  not  raised  in 
lower  court,  objection  that  evidence  was  insof- 
ficient  to  warrant  finding  that  defendant  wis 
guilty  of  contempt  and  judgment  imposing  poo- 
ishment  cannot  be  raised  on  writ  of  error.— 
Couts  V.  United  States,  521. 
«S=»66(6%)  (U.  S.  C.  C.  A.  Mo.)  Where  infonna- 
tion  charging  contempt  was  not  attacked  to 
court  below,  and  there  was  no  assignment  of 
error  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  contempt,  objections  to  infonnation, 
which  are  not  plain,  but  are  of  a  technical  char- 
acter, cannot  be  considered  under  rule  11  (150 
Fed.  xxvii.  79  C.  C.  A.  xxvii),  allowing  Ci^ 
cuit  Court  of  Appeals  to  consider  a  plain  «■ 
ror  not  assigned.—Couts  t.  United  States,  521. 
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whereby  each  agreed  to  assume  one-half  of 
loss  which  might  be  sustained  on  accounts 
transferred  to  corporation  for  merchandise 
shipped  to  respective  customers  of  each,  must 
be  deemed  several,  instead  of  joint,  and  not 
to  render  each  salesman  liable  for  losses  on  ac- 
count of  sales  made  by  his  associates. — Ulman 
V.  Manheimer,  601. 


CONTEST. 

See  Public  Lands,  ^=»103. 

CONTRACONCEPTIVES. 

See  Post  Office,  «=>48,  49. 

CONTRACTOR'S  BONDS. 

See  United  States,  «s»67. 

CONTRACTS. 

See  Assignments;  Banks  and  Banking,  ^=s>159; 
Bills  and  Notes;  Cancellation  of  Instru- 
ments; Carriers,  ^=>52 ;  Chattel  Mortgages; 
Constitutional  Law,  ^=>163;  Damages,  ^=» 
124;  Frauds,  Statute  of;  Gaming;  Guardian 
and  Ward,  ^=»69,  131;  Joint  Adventures; 
Joint- Stock  Companies,  ^=s>18;  Landlord 
and  Tenant;  Master  and  Servant,  ^=>C2, 
100;  Novation;  Parent  and  Child,  «S=»9;  Part- 
nership; Payment;  Sales;  Shipping,  ^=»10i, 
108,  153;  Specific  Performance;  Stipulations; 
Telegraphs  and  Telephones,  ^=^11;  Towage, 
^=^9;  Vendor  and  Purchaser;  Work  and 
Labor. 

I.  REQUISITES  AKD  VAUDITY. 

CF)   I«earallty   of   Object   and    of   Consider* 
atlon. 


>I08(2)  (U.S.C.C.A.Mich.)  Where  defendant 
agreed  that  any  patents  for  improvements  or 
inventions  which  be  might  secure' in  a  particu- 
lar art  should  belong  to  his  employer,  such 
contract,  though  applying  to  a  patent  for  an 
improvement  in  the  art  secured  after  defend- 
ant terminated  his  employment,  is  not  invalid 
as  opposed  to  public  policy. — Wege  v.  Safe- 
Cabinet  Co.,  606. 

«=>I08(2)  (U.S.C.C.A.Tex.)  Where,  after  Gal- 
veston flood,  great  quantity  of  cotton  was  wash- 
ed from  island  of  Galveston  to  mainland, 
agreement  entered  into  by  defendant,  who  was 
owner  of  1,000  bales  of  cotton,  to  pay  plaintiff 
$10  per  bale  for  each  bale  he  reclaimed,  held 
not  unlawful  and  void,  as  against  good  morals 
and  public  policy,  or  as  tending  to  interfere 
with  public  justice.— Moller  v.  Herring,  528. 

n.  CONSTRUCTION  AND  OPERATION. 
(A)   General  Rules  of  Conatrnetlon. 

^=>I47(3)  (U.S.C.CA.Mich.)  In  construing  a 
contract,  the  intent  of  the  parties  is  to  be  gath- 
ered from  the  entire  contract  and  all  the  cir- 
cumstances of  the  case. — Reid  v.  Shaffer,  479. 
«=>I52  (U.S.C.C.A.Mich.)  The  language  of  a 
contract  itself  must  control,  unless  the  parties 
themselves  have  placed  a  practical  construction 
upon  it  to  the  contrary.— Wege  v.  Safe-Cabinet 
Co.,  fM)6. 

<8=>I75(1)  (U.S.C.C.A.N.Y.)  Where  the  par- 
ties to  a  contract  have  had  previous  dealings 
of  the  same  character,  it  is  presumed  that  they 
contract  with  reference  to  such  prior  course  of 
dealing. — ^Munson  S.  S.  Line  v.  Grimwood,  632. 

(B)   Parties. 

«=>I82(1)  (U.S.C.C.A.Ohio)  Agreement  be- 
tween liquor  salesmen  and  corporation  entered 
into     when     salesmen     became     stockholders, 


m.   MODIFICATION  AND  BCEROER. 

<©=>247  (U.S.C.C.A.N.Y.)  In  action  on  con- 
tract, where  defendant  at  trial  set  up  new  and 
separate  agreement,  alleged  to  have  been  oral- 
ly made,  modifying  the  original  contract,  in- 
stead of  the  denial  pleaded  in  answer,  burden 
of  proving  oral  agreement  was  on  defendant — 
Cowen  Co.  v.  Houck  Mfg.  Co.,  293. 

V.   PERFORBtANCE   OR  BREACH. 

<©=»3I3(2)  (U.S.C.CA.Ill.)  The  action  of  an 
owner  in  refusing  to  make  monthly  payments 
as  provided  bv  a  building  contract  held  a  re- 
nunciation, which  justified  the  contractor  in 
abandoning  the  contract  and  suing  for  its 
breach.— Knotts  v.  Clark  Const  Co.,  217. 

CONVEYANCES. 

See  Deeds;   Mortgages. 


COPY. 

S=»243;    ( 

COPYRIGHTS. 


See  Bankruptcy,  ^=»243;    Criminal  Law,  ^=» 
430,  441. 


I.   NATURE   AND   ACQUISITION. 

<3=»I2  (U.S.C.C.A.N.Y.)  Where  purchaser  of 
Bong,  having  copyrighted  it  with  consent  of  com- 
poser, prepared  and  copyrighted  orchestral  score, 
purchaser  is  entitled  to  protection  of  copyright 
for  score,  as  it  was  substantially  new  and  in- 
dependent composition,  and  represented  original 
work,  supporting  independent  copyright.— Ed- 
monds V.  Stem,  15. 

n.   TITLE,   CONVETANCES,   CON- 
TRACTS. AND  REOUUkTIONS. 

<e=>47  (U.S.C.O.A.N.Y.)  Where  defendants 

copyrighted  a  song  sold  to  them  on  royalty  basis, 
and  with  consent  of  composer  prepared  and 
copyrighted  orchestral  score,  composer  is  not, 
defendants  having  assigned  to  him  copyright  of 
song  in  settlement  of  controversy  between  them, 
entitled  to  any  rights  in  orchestral  score,  which 
were  not  assigned.— Edmonds  v.  Stem.  15. 

Where  composer  of  song  sold  it  to  defendants 
on  royalty  basis,  and  after  copyrighting  song 
they  prepared  and  copyrighted  orchestral  score 
with  composer's  consent,  composer  is  not,  by 
reason  of  assignment  of  copyright  of  song,  enti- 
tled to  any  rights  in  score,  which  were  not  as- 
signed to  him ;  two  copyrights  being  entirely 
distinct— Id. 

CORPORATIONS. 

See  Bankmptcy,  ^=»145,  293;  Banks  and  Bank- 
ing; Carriers;  Evidence,  ^=»155,  234;  In- 
ternal Revenue,  ^=>2,  25,  28,  38;'  Limitation 
of  Actions,  <©=5>06;  Partnership,  <S=>139,  264; 
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Railroads;  Receivers,  ^=»58,  170;  Street 
Railroads;  Telegraphs  and  Telephones;  Wills, 
€S»860. 

ZV.   GAPITAI.,    STOCK.   AND  DIVI-i 
DENDS. 

(B)  Babaorlpttom  to  BtiHSlc. 

<e=»89(l)  (U.S.C.O^.Aiiz.)  Where  corporate 
stock  was  issued  without  subscription,  the 
stockholders  are  liable  to  assessment,  just  as 
if  they  had  been  subscribers.— In  re  Phoenix 
Hardware  Co.,  384. 

(D)  Transfer  of  Sliarcs. 

<S=>I23(16)  (U.S.C.C.A.Ohio)  In  suit  to  recov- 
er surplus  after  sale  of  corporate  stock  alleged 
to  have  been  held  as  security,  where  there  was 

General  verdict  for  plaintiff,  but  certain  divi- 
ends  claimed  were  denied,  denial  cannot  be 
deemed  special  finding  inconsistent  with  gen- 
eral verdict,  where  it  was  doubtful  whether  de- 
fendant ever  received  dividends,  and  it  appear- 
ed that  plaintiff's  counsel,  after  arp^ument,  at- 
tempted to  withdraw  claim  to  dividends. — Ul- 
man  v.  Manheimer,  601. 

V.   HEMBERS   AND    8TOCKHOI.DERS. 

(C)   Salaor  or  Defendlnor  on  Belialf  of  Cor- 
poratloa. 

<©=>209  (U.S.C.CA.W.Va.)  Bill  in  stockholders' 
suit  held  to  disclose  such  laches  on  its  face,  in 
connection  with  the  discovery  called  for,  as  to 
warrant  its  dismissal.— Whi taker  v.  Whitaker 
Iron  Co.,  457. 

<S=»2I0  (U.S.C.C.A.N.C.)  Dismissal  of  bill  in 
stockholder's  suit  for  nonjoinder  of  parties  held 
error,  under  Equity  rule  39  (198  Fed.  xxix, 
115  C.  C.  A.  xxix),  and  Judicial  Code,  §  50.— 
Krouse  v.  Brevard  Tannin  Co.,  464. 
«S==>2II(6)  (U.S.C.C.A.N.C.)  Equity  rule  27 
(198  Fed.  XXV,  115  C.  C.  A.  xxv).  prescribing 
jurisdictional  requisites  of  stockholder's  bill, 
construed. — Krouse  v.  Brevard  Tannin  Co., 
464. 

A  stockholder's  bill  held  to  state  facts  suffi- 
cient to  entitle  complainants^  as  minority  stock- 
holders, to  invoke  tne  jurisdiction  of  a  court  of 
equity.— Id. 

<S=>2M(6)  (U.S.C.C.A.W.Va.)  A  bill  filed  by 
complainants  as  stockholders  against  the  cor- 
poration and  others  held  to  state  no  cause  of 
action.— Whitaker  v.  Whitaker  Iron  Co.,  457. 

(D)  Liability  for  Corporate  Debt*  and 
Aets. 

^=:»228  (U.S.C.C.A.Ariz.)  A  corporation's  un- 
paid subscriptions  are  a  trust  fund  for  benefit 
of  general  creditors  of  corporation.— In  re 
Phoenix  Hardware  Co.,  384. 
<g=>232(l)  (U.S.C.C.A.Ariz.)  Organizers  of  cor- 
poration, who  exchanged  ^oods  for  capital 
stock,  are,  value  of  goods  bemg  much  less  than 
par  value  of  stock,  liable  to  general  creditors 
for  difference,  though  transaction,  as  between 
themselves  and  corporation,  could  not  be  ques- 
tioned.—In  re  Phopnix  Hardware  Co.,  384. 
C=>246  (U.S.C.C.A.Ariz.)  The  liability  of  a 
subscriber  for  the  capital  stock  of  a  corpora- 
tion is  several,  and  not  joint — In  re  Phoenix 
Hardware  Co.,  384. 


«=»268(5)  (U.S.C.C.A.Arix.)  Where  petition. 
seeking  to  assess  outstanding  capital  stock  on 
theory  that  it  had  not  been  fully  paid  in,  al- 
leged that  holders  were  subscribers,  and  proof 
showed  that  stock  was  issued  without  sob- 
Bcription,  variance  was  immaterial;  liability  of 
stockholders  being  same  in  each  case. — In  r* 
Phoenix  Hardware  Co.,  384. 

Vn.  GOBPOBATE  POWERS  AHO  UA* 
BHiITIES. 

(A)  Extent    and    Exercise    of    Po^ren    In 

General. 

^=s>379  (U.S.C.C.A.Hawaii)  Where  corporatiou 
are  by  law  authorized  to  form  copartnerships, 
each  corporate  member  of  such  a  firm  is  liable 
as  a  partner  to  third  persons.— Haiku  Sus^lt  Co. 
V.  Johnstone,  155. 

Where  corporations  are  allowed  by  law  to 
form  ordinary  partnerships  with  other  corport- 
tions,  it  is  an  incident  of  such  right  that  rep- 
resentatives of  the  corporate  members  can  for 
convenience  be  selected  to  manage  the  firm. 
-Id. 

(B)  Reprenentatlon  of  Corporation  %t  Of- 

fleers  and  Aorents. 

«=>406(3)  (U.S.C.C.A.Pa.)  That  secretary  aad 
treasurer  of  corporation  was  in  charge  of  its 
office  and  accounts  does  not  show  that  he  was 
empowered  to  accept  partial  assignmeot  of 
debt  due  by  corporation  in  absence  of  evidence 
that  he  was  so  held  out.— Shea ts  v.  Markley, 
323. 

<e=>426(2)  (tJ.S.C.C.A.Pa.)  Where  aecretary 
and  treasurer  of  corporation  was  not  capable 
of  binding  corporation  by  assenting  to  partial 
assignment,  he  could  not  bind  it  by  purporting 
to  ratify  his  unauthorized  act.— Sheats  v. 
Markley,  323. 

«S=5>426(9)  (U.S.C.C.A.Tex.)  Where  president  of 
corporation,  who  had  charge  of  its  buying  and 
selling,  purchased  machinery,  and  such  mscfaia- 
ery  was  installed  by  corporation,  and  part  of 
pnce  paid  in  accordance  with  terms  of  contract 
there  was  ratification  of  president's  act. — Reeves 
V.   York   Engineering  &,  Supply   Co.,  439. 

(D)  Contracts  and  Indelbtednesa. 

<e=»487(2)  (U.S.C.C.A.Ark.)  In  action  by  bank 
on  note  of  corporation,  indorsed  by  another, 
where  it  was  contended  that  note  was  oltn 
vires  and  that  it  was  delivered  without  consid- 
eration, corporation  having  received  from  origi- 
nal and  pnmary  debtors,  who  used  note,  foQ 
satisfaction  of  amount,  is  not  entitled  to  arp 
defense  of  ultia  vires.— Burke  Brick  Co.  t. 
First  Nat  Bank,  533. 

VIII.   INSOLVENCY  AND  RECinVEItS. 

^=5>556  (U.S.C.C.A.Pa.)  Where  court  appoint- 
ing receiver  of  financially  embarrassed  corpora- 
tion had  jurisdiction  of  subject-matter  and 
corporation,  stockholder  cannot  merely  by  Tir- 
tue  of  his  interest  as  such  intervene  and  attack 
appointment— Sea ttergood  v.  American  Pipe  k 
Construction  Co.,  83. 

«S==>557(%)  (U.S.C.C.A.Pa.)  BiU  seeking  ap- 
pointment of  corporate  receiver  should  be  dis- 
missed by  court  on  its  own  motion,  when  it 
appears  that  court  is  without  jurisdiction,  re- 
gardless of  how  knowledge  of  that  fact  nay 
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be  acquired.— Scattergood  v.  American  Pipe  & 
Construction  Co.,  83. 

COSTS. 

See  Bankruptcy,  ^=»440,  474;    Internal  Rev- 
enue, ^=:»38. 

VI.   TAXATION. 

<©=>I97  (U.S.C.C.A.La.)  Where,  pending  ap- 
peal from  order  enjoining  sale  under  statutory 
loreclosure  proceedings  m  state  court,  settle- 
ment was  effected,  question  of  costs  in  state 
court  will  be  left  for  that  tribunal  on  dismissal 
of  the  appeal.— Clark  v.  Fairbanks,  405. 

Vn.   ON  APPEAI.  OR  ERROR,  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

^=9232  (U.S.C.C.A.La.)  Where  by  reason  of 
settlement  questions  involved  in  appeal  from 
injunction  order  have  become  moot,  costs  must 
be  assessed  against  appellant  in  sustaining  mo- 
tion to  dismiss. — Clark  v.  Fairbanks,  405. 

COURT  RULES  CITED. 

Equity  Rule  22.-389. 
Equity  Rules  27,  29,  39.-464. 

COURTS. 

I.   NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

<e=»37  (U.S.C.C.A.I11.)  Jurisdiction  of  a  fed- 
eral court  of  an  action  by  a  railroad  employ 6 
to  recover  for  an  injury,  as  one  arising  under 
Employers*  Liability  Act,  cannot  be  conferred 
by  consent,  irrespective  of  the  facts.— Chicago 
&  A.  R.  Co.  V.  Allen,  288. 

vn.   UNITED  STATES  COURTS. 
(A)  JarlMdletlon   and  Powem   In  General. 

€S»262(3)  (U.S.C.C.A.Pa.)  In  view  of  the 
power  exercised  by  Pennsylvania  state  courts, 
federal  District  Court  for  Pennsylvania  held 
to  have  authority  to  appoint  temporary  re- 
ceiver for  New  Jersey  corporation  6i  financial 
difficulties,  where  its  principal  business  was 
being  carried  on  in  Pennsylvania.- Scattergood 
V.  American  Pipe  &  Construction  Co.,  si. 
^=>263  (U.S.C.C.A.Pa.)  Where  federal  Dis- 
trict Court  had  jurisdiction  of  subject-matter 
warranting  appointment  of  receiver  of  embar- 
rassed corporation,  it  had  authority  to  decide 
all  questions  arising  therein,  and  its  rulinn 
could  be  questioned  only  by  those  properly 
parties.— Scattergood  v.  American  Pipe  &  Con- 
struction Co.,  83. 

<S=>276  (U.S.C.C.A.Pa.)  Where  peUtion  for 
appointment  of  receiver  of  foreign  corporation 
was  filed  in  federal  District  Court  for  state 
wherein  it  was  doing  its  principal  business,  cor- 
poration's voluntary  appearance  and  filing  of 
answer  cured  any  objections  on  ground  of  want 
of  jurisdiction  of  its  person.— Scattergood  v. 
American  Pipe  &  Construction  Co.,  83. 


(B)   Proeednre,  and  Adoption  of  Praetlce 
of  State  Courts. 

«=>340  (U.S.C.CA.Ohio)  Conformity  Act  (U. 
S.  Comp.  St.  1916,  }  1537)  does  not  make  state 
rules  of  procedure  applicable  to  bankruptcy 
courts,  practice  and  procedure  of  those  courts 
being  prescribed  by  the  Bankruptcy  Act,  and 
general  orders  and  regulations  pursuant  there- 
to; so  one  creditor,  within  Bankruptcy  Act, 
may  join  as  petitioning  creditor,  though  not 
real  party  in  interest  under  state  practice.— 
In  re  Veler,  543. 

<g=>347  (U.S.C.C.A.N.C.)  Motion  to  dismiss  a 
bill  for  want  of  equity  appearing  on  its  face, 
made  under  equity  rule  29  (198  Fed.  xxvi,  115 
C.  C.  A.  xxvi),  whether  before  or  after  an- 
swer, must  be  decided  on  allegations  of  the  bil/ 
alone. — Krouse  v.  Brevard  Tannin  Co..  464. 
<3=>356  a^.S.C.C.A.N.Y.)  Act  June  12,  1917,  8 
1.  which  makes  appropriation  for  fees  oi 
Clerks,  provided  that  courts  of  United  States 
shall  be  open  to  seamen  without  furnishing 
bond,  or  prepayment  of  or  making  deposit  to 
secure  fees  or  costs,  does  not  apply  to  prose- 
cution of  appeals  in  Circuit  Court  of  Appeals; 
clerk  of  that  tribunal  having  stated  salary,  ap- 

Sropriation  for  which  was  made  by  Act  March 
,  1917,  §  1.— The  Nigretia,  356. 


(F)   State  La^wa  a«  Rules  of  Decision. 

^=s>359  (U.S.C.C.A.Kan.)  The  question  of  the 
validity  of  a  chattel  mortgage  given  by  bank- 
rupts is  one  of  local  law.— Garrison  v.  Kurt, 
582 

<5=»'366(13)  (U.S.C.CA.N.Y.)  Decision  of  the 
highest  state  court,  construing  local  limitation 
statutes  as  to  actions  for  wrongful  death, 
though  contrary  to  previous  decisions  of  infe- 
rior courts,  is  binding  on  the  federal  courts.— 
Farley  v.  Carey  Show  Print  Co.,  434. 
<e=»372(l)  (U.S.C.CA.N.Y.)  On  questions  of 
general  commercial  law,  decisions  of  state 
courts  are  not  controlling  in  federal  courts, 
but  rules  enunciated  by  various  national  courts 
should  be  applied.— In  re  Jarmulowsky,  327. 


Vm.   CONGUBREKT  AHD  COlfFIJCT- 

INO  JXTBISDICTIOH,  AND 

GOMITT. 

(B)  State  Courts  and  United  States  Courts. 

^=»505  (U.S.C.C.A.Pa.)  In  suit  against  execu- 
tor in  federal  court,  held  that,  on  decree  direct- 
ing accounting  for  trust  property  commingled 
by  executor's  testator  with  his  own  funds, 
execution  should  not  in  first  instance  issue 
while  administration  in  state  court  is  pending. 
—Alexander  v.  Fidelity  Trust  Co.,  61. 


COVENANTS. 

I,  ^=:»62;    Landlor 

CREDIBILITY. 


See  Injunction,  ^=:»62;    Landlord  and  Tenant, 
<3=»103. 


See  Appeal  and  Error,  ^=s>994;   Criminal  Law 
«=»742. 
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CRIMINAL  LAW. 

See  Army  and  Navy,  ^=s>40;  Conspiracy;  Con- 
tempt. <@=>66;  Extradition;  Indians,  ^=>38; 
Indictment  and  Information;  Perjury;  Poi- 
sons;   Post  Office;    Witnesses. 

I.   NATURE   AND  ELEMENTS   OF 
CBIME  AND  DEFENSES 
'  IN  GENERAL. 

<e=»37  (U.S.C.C.A.Wis.)  The  government  \M 
not  entitled  to  maintain  an  indictment  against 
a  defendant  for  selling  liquor  to  an  Indian,  in 
violation  of  Rev.  St.  f  2139  (Comp.  St  1916,  § 
4136a),  and  Act  Jan.  30,  1897,  §  1,  when  by  its 
own  conduct,  through  its  agents,  it  misled  him 
into  believing  that  the  act  was  lawfuL — Voves 
V.  United  States,  227. 

HI.  PARTIES   TO   OFFENSES. 

<©=>59g)  (U.S.C.C.A.Wash.)  In  view  of  Pen. 
Code,  8  332  (Comp.  St.  1916,  f  10506),  defend- 
ants, where  they  conspired  with  agents  of  com- 
mon carrier  to  violate  section  238  (Comp.  St. 
1916,  §  10408),  relating  to  delivery  of  inter- 
state shipments  of  intoxicants,  are  indictable 
as  principals,  though  they  were  not  agents  or 
employes  of  any  railroad  or  common  carrier.— 
Billingsley  v.   United   States,  339. 

IX.    ARRAIGNBIENT  AND  PLEAS,  AND 
NOLLE   PROSEQUI   OR  DISCON- 
TINUANCE. 

<©=>274  (U.S.C.C.A.Waah.)  Granting  leave  to 
withdraw  pleas  of  guilty  and  enter  pleas  of  not 
guilty  to  an  indictment  is  discretionary  with 
trial  court.— Billingsley  v.  United  States,  339. 

X.   EVIDENCE. 

(C)   Otber  Ofleases,  and  Charaeter  of  Ao* 
onsed. 

«g=>369(l)  (U.S.C.C.A.N.Y.)  In  prosecution 
for  unlawful  sale  of  narcotics  in  violation  of 
Harrison  Act,  which  sale  occurred  at  point  far 
distant  from  defendant's  residence,  evidence 
that  defendant  was  engaged  in  business  of  dis- 
pensing narcotics  at  his  residence  held  admissi- 
ble, and  not  subject  to  attack  as  disclosing 
other  offenses. — Hammer  v.  United  States,  344. 
<g=337l(l)  (U.S.C.C. A.Ohio)  Where  question 
involved  is  defendant's  intent,  evidence  of  an 
act  having  a  direct  bearing  on  intent  is  admis- 
sible, though  the  act  be  a  separate  offense.- Ed- 
wards V.  United  States,  59d. 

(B)  Best  aad    Secondary   and  Demonstra- 
tive Evidence. 

<S=:»402(2)  (U.S.C.C.A.N.Y.)  Where  defendant 
tostified  that  in  response  to  subpoena  duces  te- 
cum he  had  produced  all  correspondence  be- 
fore grand  jurv,  and  asserted  that  he  did  not 
receive  decoy  letters,  in  response  to  which  it 
was  contended  he  deposited  in  mails  nonmaila- 
ble matter,  secondary  evidence  of  such  decoy 
letters  was  properly  received,  though  govern- 
ment served  no  notice  to  produce. — Puson  v. 
United  States,  33G. 


(F)  AdmlsBlonSf   Declaration*,  and    Hear>» 
■ay. 

<@=»4I9,  420(1)  rU.S.C.C.A.Maes.)  Where  a  wit- 
ness stated  that  ne  was  not  in  the  secrets  of  the 
grand  jury  room,  cross-examination  as  to  wheth- 
er certain  property  generally  described  in  indict- 
ment was  produced  before  grand  jury  waa 
properly  excluded,  for  it  would  be  mere  inference 
or  hearsay.— Feener  v.  United  States,  399. 

(H)  Docnmentary  Evidence  and  ESxclaaian 
of  Parol  Evidence  Tliereby. 

^=3»430  (U.S.C.C.A.Cal.)  In  prosecution  for 
failing  to  register  in  accordance  with  Selec- 
tive Draft  Act  May  18,  1917,  baptismal  rec- 
ords, certified  copy  of  application  for  pension, 
and  application  for  homestead  executed  by  de- 
fendant's mother,  wherein  she  set  out  his  age, 
are  admissible  in  evidence.— Phelan  v.  United 
States,  103. 

Under  Rev.  St  |  882  (Comp.  St  1916,  I 
1494),  providing  for  admission  of  copies  of 
records  of  executive  departments,  certified 
copies  of  applications  which  are  part  of  record 
of  Pension  Bureau  are  admissible  in  evidence. 
—Id. 

<&=>44l  (U.S.C.C.A.Cal.)  In  prosecution  for 
failing  to  register  in  accordance  with  Selec- 
tive Draft  Act  May  18,  1917,  baptismal  rec- 
ords, certified  copy  of  appliration  for  pension, 
and  application  for  homestead  executed  by  de- 
fendant's mother,  wherein  she  set  out  his  age. 
are  admissible  in  evidence. — ^Phelan  ▼.  United 
States,  103. 

Xn.   TRIAI*. 
(A)   Preliminary  Proceedlnirs. 

<e=»63l(4)  (U.S.C.C.A.S.C.)  It  Is  within  pow- 
ers of  District  Court  to  make  and  enforce  in 
criminal  cases  less  than  capital  a  rule  pro- 
hibiting the  furnishing  of  a  list  of  jurors  to 
the  defendant  more  than  two  days  prior  to 
the  term.— Hendrikson  v.  United  States,  U4. 

(Ej)  Ararnments  and  Conduct  of  Connsel. 

<S=»730(1)  (U.S.O.C.A.Cal.)  Improper  argu- 
ment of  prosecutor  is  no  ground  for  reversal, 
where  jury  were  explicitly  directed  to  disregard 
it.— Phelan  v.  United  States,  103. 

(F)  Province   of  (^nrt   and   Jury   In   Gea« 

eral. 

<g=»742(l)  (U.S.C.C.A.Minn.)  Jury  is  sole 
judge  of  credibility  of  witnesses.— Harris  v. 
United  States,   101. 

(G)  Necessity,   Reqnlaltes,  and   Snfflclency 

of  Instractlons. 

<©=>8II(4)  (U.S.C.C.A.Okl.)  A  charge  on  rea- 
sonable doubt,  which  singled  out  and  em- 
phasized a  particular  matter,  though  it  was 
not  vital  to  case,  was  properly  refused.— Dos- 
set  V.  United  States,  20. 
<3=»8I4(5)  (U.S.C.C.A.Ohio)  In  a  prosecution 
for  using  mails  in  connection  with  a  scheme  to 
defraud,  whereby  defendant  sold  as  acetyl  sali- 
cylic acid  a  compound  containing  acetanilid, 
without  labeling  it  as  required  by  Pure  Food 
and  Drug  Act.  instruction  allowing  jury  to 
consider  that  lact,  though,  as  sales  were  in- 
trastate, act  had  no  application,  was  proper 
on  question  of  intent  to  defraud,  and  not  erro- 
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neons  as  allowing  jury  to  consider  another  of- 
fense.— Edwards  v.  United  States,  596. 
<S=>«22(18)  (U.S.C.C.A.Okl.)  In  prosecution 
for  introducing  liquors  into  part  of  Oklahoma 
formerly  Indian  Territory,  where  defendant, 
who,  with  companions,  motored  into  state, 
claimed  liquor  which  he  placed  in  car  was 
consumed  before  state  line  was  reached,  and 
that  liquor  found  was  placed  in  machine  by 
others,  charge  that  only  that  found  in  state  of 
Oklahoma  should  be  considered  could  not,  read 
in  connection  with  other  portions  of  charges, 
be  deemed  to  have  excluded  defendant's  theory 
or  evidence. — Dosset  v.  United  States,  20. 

(H)   Reqaesta  for  ImstractlonB. 

<&=>829(1)  (U.S.C.C.A.Okl.)  The  refusal  of  a 
requested  charge,  fully  and  accurately  covered 
by  general  charge,  is  proper.— Dosset  v.  United 
States,  20. 

XV.   APPEAI.  AND  EBROB,  AND 
CERTIORARI* 

(B)    Prenentatloii  and  ReserTatlon  In  I^o-v^- 
er   Court    of   Grornids    of    Review. 

«=»I043(2)  (U.S.C.C.A.N.Y.)  Though  indict- 
ment, charging  that  defendant  deposited  in 
mails  letter  and  circular  giving  information  as 
to  obtaining  of  contra-conceptives,  was  attack- 
ed for  lack  of  reasonable  certainty,  objection 
that  circular  was  not  set  out  in  extenso  was 
not  raised,  so  as  to  justify  review,  since,  if  that 
was  the  basis  of  objection,  it  should  have  been 
stated  more  definitely.— Pilson  v.  United  States, 
336. 

(V)  Record   and   Proceedlnors  Not   In  Rec- 
ord. 

^=>I090(8)  (U.S.C.C.A.La.)  The  sufficiency  of 
the  evidence  to  sustain  a  conviction  cannot  be 
reviewed  on  writ  of  error,  in  the  absence  of 
exceptions  and  a  bill  of  exceptions  incorporat- 
ing therein  the  evidence. — Gregorat  v.  United 
States,  428. 

^=9l  128(1)  (U.S.O.C.A.La.)  In  prosecution 
under  Act  June  1906,  §  23,  for  knowingly  giving 
false  testimony  in  naturalization  proceeding, 
question  whether  it  was  error  for  court  in  its 
charge  to  jury  to  incorporate  that  section  of 
Criminal  Code  defining  perjury  cannot  be  re- 
viewed on  writ  of  error,  where  facts  developed 
by  evidence  were  not  shown  by  record. — Grego- 
rat V.  United  States,  428. 

(K)  AnnlirnnieBt  of  Brrors  and  Briefs. 

^=»M30(2)  (U.S.C.C.A.Minn.>  Assignments  of 
error,  not  set  out  in  plaintiff  in  error**  brief 
as  required  by  rule  24  (150  Fod.  xxxiii,  79  C. 
C.  A.  xxxiii),  cannot  be  considered. — ^Harris  v. 
United  States,  101. 

(G)   Review. 

«=s>M49  (U.S.C.CA.Wash.)  Discretion  of  trial 
court  in  granting  leave  to  withdraw  pleas  of 
guilty  and  enter  pleas  of  not  guilty  to  indict- 
ment is  not  reviewable.—Billingsley  v.  United 
States.  339. 

<&»!  169(3)  (U.S.C.C.A.La.)  In  a  prosecution 
for  knowingly  giving  false  testimony  in  a  nat- 
uralization proceeding,  the  admission  of  a  tran- 
script of  the  stenographer's  notes  of  the  pro- 
ceeding was  harmless,  where  defendant  himself 


testified  to  the  same  facts  shown  by  the  tran- 
script—Gregorat  V.  United  States,  428. 

CROSS-EXAMINATION. 

See  Witnesses,  «=>269. 

CROSSINGS. 

See  Railroads,  <8=>301-350. 

CUSTODiA  LEGIS. 

See  Bankruptcy,  ^=s>144. 

CUTTING  TIMBER. 

See  Trespass,  ^=s>20. 

DAMAGES. 

See  Admiralty,  ^=:»73;  Appeal  and  Error, 
«S=»269,  719;  Eminent  Domain,  <e=»108-138; 
Evidence,  ^=:»533;  Sales,  <d=>418;  Shipping, 
<S=>58,  108. 

VI.  heasuiue:  of  damages. 

(O   Breaeli  of  Contract. 

<©=>I24(3)  (U.S.C.C.A.I11.)  The  measure  of 
damages  recoverable  for  breach  of  a  building 
contract,  where  owner  refused  to  make  prog- 
ress payments  as  agreed,  is  the  outlay  reason- 
ably incurred  by  the  contractor,  regardless  of 
profit  in  full  performance. — Knotts  v.  Clark 
Const.  Co.,  217. 

DEATH. 

See  Courts,  ^=:>366;  Joint-Stock  Companies, 
<S=>23. 

n.  ACTIONS    FOR    CAUSING    DEATH. 

(A)  Riorlit  of  Action  and  Defenses. 

<3=»3I(3)  (U.S.C.CA.Canal  Zone)  Where  no 
law  of  dknal  Zone  gave  right  of  action  to  per- 
sonal representatives  of  deceased  person,  per- 
sonal representative  can  maintain  no  action  for 
wrongful  death.— Lebert  v.  Pacific  Mail  S.  S. 
Co.,  357. 

(D)  Pleadlnor    and    Bvldence. 

<e=:»69  (U.S.C.C.A.Tex.)  While  recovery  by  par- 
ent for  death  of  child  is  compensatory  parent 
may  show  that  he  educated  child  under  agree- 
ment that  child  should  return  advances,  though 
agreement  was  unenforceable  as  contract.— 
Southwestern  Gas  &  Electric  Co.  v.  Thomas, 
333. 

(B)  Damaoree,  Forfeiture,  or  Fine. 

«=»99 (3)  (U.S.C.C.A.Tex.)  Award  of  $5,000 
in  favor  of  parents  for  death  of  their  minor 
child  heldt  under  circumstances,  not  excessive. 
— Southwestern  Gas  &  Electric  Co.  v.  Thomas, 
333 

DEBT,  ACTION  OF. 

See  Internal  Revenue,  ^=:»28. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Banks  and  Banking,  ^=s>165; 
Chattel  Mortgages,  <d=>190. 
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DECEDENTS. 

See  Executors  and  Administrators;   Wills. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Evidence,  ^=>271. 

DECOY  LETTERS. 

See  Criminal  Law,  ^=s>402, 

DEEDS. 

See  Mortgages. 

L  REQUISITES  AKD  VAUDITY. 
(C)   Bxeevtton. 

«S=»49  (U.S.C.C.A.Ky.)  Deed  calling  for  exe- 
cution by  three  persons  as  grantors,  and  de- 
posited, together  with  purchase  price,  with 
third  party,  after  Its  execution  by  two  of  them, 
to  await  other  signature,  is  incomplete  as  to 
all.  and  later  deed  to  another  person,  executed 
and  delivered  by  three  grantors,  will  have  pri- 
ority.— Raydure  v.  Lindley,  585. 

Where  condition  that  deed  should  be  execut- 
ed by  three  persons  as  grantors  was  imposed 
not  merely  by  grantee,  but  by  two  grantors, 
who  executed  instrument,  grantee  cannot  com- 
plete his  title  by  waiving  execution  by  third 
grantor  or  taking  possession  of  land,  though 
such  third  grantor  had  no  legal  interest  in 
property.— Id. 

m.  CONSTRUCTION  AND  OPERA- 
TION. 
(B)   CondlttOBB  and  Restrletlonii. 

<S=>I73  (U.S.C.C.A.Mich.)  Where  grantor  sub- 
divided his  lands  and  disposed  of  them  to  nu- 
merous grantees,  and  several  deeds  all  con- 
tained restrictions,  in  nature  of  condition  sub- 
sequent, allowing  grantor  to  re-enter  in  event 
of  breach,  restriction  must  be  deemed  for  ben- 
efit of  several  grantees  and  can  be  enforced  by 
them  though  grantor  had  lost  his  right  of  re- 
entry.—Crocker  V.  IngersoU  Engineering  & 
Constructing  Co.,  91. 

<@=:>176  (U.S.C.C.A.Mich.)  Running  of  limite- 
tions  against  right  of  grantor  to  enforce  a  re- 
strictive condition  subsequent  does  not  show 
that  grantor  had  freed  his  property  from  in- 
cumbrance of  restriction  where  it  was  enforce- 
able by  other  grantees  of  same  grantor,  whose 
number  exceeded  100,  for  limitations  available 
against  grantor  might  well  not  be  available 
against  all  of  them.— Crocker  v.  IngersoU  En- 
gineering &  Constructing  Co.,  91. 

DEFICIENCY  JUDGMENT. 

See  Bankruptcy,  ^=>334. 

DELAY. 

See  Patents,  ^=s>125. 

DELIVERY. 

See  Carriers,  «=>56,  82-94;    Sales,  «s»201. 


DEMAND. 

See  Jury,  ^=s>25. 

DEMURRER. 

See  Equity,  ^=»220;  Trial,  «=s>ll« 

DEPOSITS. 

See    Banks    and    Banking,    «=s>127,    159-106; 
Payment,  ^s>12. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

DESIGN  PATENTS. 

See  Patents,  ^=»15. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  ^=>927. 

DIRECTORS. 

See  Bankruptcy,  ^=s>145. 

DISCHARGE. 

See  Bankruptcy,  «=>404-414. 

DISCRETION  OF  COURT. 

See  Admiralty,  «=>66;  Bankruptcy,  ♦aSI: 
Criminal  Law,  «=»274,  1149;  Eminent  Do- 
main, <Ss>232. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <e=»70,  257,  773-7«l: 
Corporations.  <©=»209,  210;  Costs,  ^=>232; 
Equity,  ^=s>362,  363;  Exceptions,  BUI  of. 
<S=>43;  Trial,  «=>11. 

DISSOLUTION. 

See  Joint-Stock  Companies,  «=»23;  PartB«^ 
sliip,  «=>264. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  ^=s>730. 

DIVIDENDS. 

See  Corporations,  ^=s>123;  Bankruptcy,  ♦» 
145,  293;   Internal  Revenue,  ^=»7. 

DOCKETS. 

See  Trial,  ^=s>ll. 

DOCUMENTS. 

See  Admiralty,  <©=>73:  Criminal  Law.  «=»43a 
441;    Evidence,  <8=»364,  383. 

DOUBLE  PATENTIN& 

See  Patents,  «=»15.  i 
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are  not  a  grant  of  authority  to  railroads,  en- 
gaged or  organized  to  engage  in  interstate  com- 
merce, to  appropriate  private  property  in  the 
state  of  Oklahoma,  but  are  limited  to  Indian 
lands.— Oklahoma,  K.  &  M.  I.  Ry.  Co.  v.  Bow- 
ling, 518. 

«S=>47(3)  (U.S.C.C.A.Ky.)  As  Acts  1898,  c.  49 
(Ky.  St.  }  4679c),  authorizing  telegraph  com- 
panies to  condemn  easements  over  railroad 
rights  of  way,  allows  judgment  only  for  so 
much  land  as  may  be  necessary,  some  measure 
or  degree  of  necessity  must  exist  before  right 
of  condemnation  matures.— Louisville  &  N.  R. 
Co.  V.  Western  Union  Telegraph  Co.,  359. 

Question  of  necessity  of  taking  is  legislative 
one,  and  necessity  cannot  be  declared  by  tele- 
graph companies,  asserting  right  to  condemn 
easement  over  railroad  right  of  way,  pursuant 
to  Kentucky  statutes.— Id. 

In  view  of  Acts  1898,  c.  49,  $|  4,  6  (Ky.  St. 
f  4679c,  subds.  4,  5),  relating  to  condemnation 
by  telegraph  companies  of  easements  for  their 
lines  over  railroad  rights  of  wa^,  condemnation 
cannot  be  denied,  because  partial  interference 
with  operation  of  railroad  will  result  from 
taking.— Id. 


DRAFT  LAW. 

See  Army  and  Navy,  ^=:»40;  Criminal  Law, 
<&=>430,  441. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRAWINGS. 

See  Patents,  «=>167. 

DROWNING. 

See  Landlord  and  Tenant,  ^=:»167. 

DUE  PROCESS  OF  LAW. 

See  Constitutloiuil  Law,  «=>252. 

DURESS. 

See  Frauds,  Statute  of,  ^=»119. 

EASEMENTS. 

See  Constitutional  Law,  ^=:>42;  Eminent  Do- 
main, <e=»47-232,  321;   Jury,  <e=»19. 

EDUCATION. 

See  Death,  «=»69. 

EJECTMENT. 

See  Wills,  <9=»681. 

HI.   PLEADING  AND  EVIDENCE. 

^=yBB  (U.S.C.CA.W.Va.)  Rulings  on  the  ad- 
missibility of  evidence  on  trial  of  an  action  of 
ejectment  without  a  jury  affirmed. — McCormick 
V.  Provident  life  &  Trust  Co.  of  Philadelphia, 
193. 

<©=>'93  (U.S.C.CA.W.Va.)  Findings  of  the  court 
*on  the  trial  of  an  action  of  ejectment  without 
a  jury  affirmed. — McCormick  v.  Provident  Life 
&  Trust  Co.  of  Philadelphia,  193. 

ELECTION. 

See  Wills,  <e=»787. 

ELECTRICITY. 

<©=>l9r3)  (U.S.C.C.A.La,)  In  an  a^rtion  against 
a  telephone  company  for  damages  for  the  burn- 
ing of  plaintiff*s  property  in  which  the  com- 
panjr's  wires  were  located,  the  rule  of  ipsa 
loquitur  does  not  relieve  plaintiff  from  the 
burden  of  showing  negligence. — Paine  v.  Cum- 
berland Telephone  &  Telegraph  Co.,  435. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  ^=>42;  Evidence, 
€=»533;  Jury,  <3=»19;  States,  <e=»9;  Stat- 
utes,  <e=:»112. 

I.  NATURE.  EXTENT,  AND  DELEOA- 
TION  OF  POWER. 

<S=>20(1)  (U.S.C.C.A.Okl.)  Act  Feb.  28,  1902, 
and  Act  May  27,  1908,  relating  to  Indian  lands. 


n.   COMPENSATION. 

(B)  Talclmor      or      Injarlnor      Propertr      «s 
Groand  for  Compemsatlon. 

<S=>I08  (U.S.C.CA.Ky.)  Where  telegraph  com- 
pany, under  Acts  1898,  c.  49  (Ky.  St.  {  4679c), 
condemns  easement  over  railroad  right  of  way 
for  its  telegraph  line,  railroad  company  is  en- 
titled to  diamages  for  any  interference  with 
its  own  telegraph  lines.— Louisville  &  N.  R.  Co, 
V.  Western  Union  Telegraph  Co.,  359. 

Where  telegraph  company,  which  constructed 
its  line  on  rauroad  right  of  way  under  contract, 
by  injunction  restrained  railroad  company  from 
removing  line  after  termination  of  contract, 
held  that,  on  condemnation  under  Acts  1898,  c. 
49  (Ky.  St  I  4679c),  fact  that  railroad  com- 
pany was  forced  to  construct  its  own  tele- 
graphic line  in  less  advantageous  place  should 
be  considered. — Id. 

In  proceeding  by  telegraph  company  to  con- 
demn easement  for  its  line  over  railroad  right 
of  way  pursuant  to  Acts  1898,  c.  49  (Ky.  St. 
I  4679c),  elements  of  damage,  consisting  of  all 
diminution  in  value  of  use  of  remainder  of  right 
of  way  and  expenses  to  which  railroad  company 
might  be  subjected,  stated. — Id. 
^=9 1 20  (U.S.C.C.A.Ky.)  Use  by  railroad  com- 
pany of  its  right  of  way  for  construction  and 
maintenance  of  its  own  telegraph,  telephone,  and 
electric  signal  lines,  is  one  for  railroad  pur- 
poses, as  modern  railways  cannot  operate  with- 
out such  contrivances. — ^Louisville  &  N.  R.  Co. 
V.  Western  Union  Telegraph  Co.,  359. 

(G)  Me*«iire   and  Amount. 

«=»I28(1)  (U.S.C.C.A.Ky.)  As  teleprraph  com- 
pany,  condemning  easement  over  railroad  right 
of  way  under  Acts  1898,  c.  49  (Ky.  St.  §  4679c), 
takes  its  easement  subject  to  duty  of  removing 
its  line  in  case  it  is  necessary  to  prevent  inter- 
iference  with)  railroad  operations,  that  fact 
should  be  taken  into  consideration  in  assess- 
ment of  damages,  and  diminution  of  damages 
cannot  be  avoided  on  ground  that  offer  of  tele- 
graph company  to  so  take  its  line  was  promis- 
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sory  only.—Louisvffle  &  N.  R.  Co.  v.  Western 
Union  Telegraph  Co.,  359. 

On  condemnation  by  telegraph  company  of 
easement  over  railroad  right  of  way,  under 
Acts  1898,  c.  49  (Ky.  St  §  4679c),  held,  that 
railroad  company  could  not  be  restricted  to 
nominal  damages  on  theory  that  easement  was 
ambulatory;  telegraph  company,  by  reason  of 
previous  contract  between  companies  and  litiga- 
tion, having  secured  most  advantageous  route. 

<S=»i38  (U.S.C.C.A.Ky.)  Under  Acts  1898,  c 
49  (Ky.  St.  I  4679c).  where  telegraph  com- 
pany condemns  right  of  way  over  railroad  prop- 
erty, value  of  land  taken  for  poles  should  be 
computed  on  basis  of  injury  to  remainder, 
as  easement  is  subject  to  be  shifted.— Louis- 
ville &  N.  R.  Co.  V.  Western  Union  Telegraph 
Co.,  359. 

m.   PROCEEDINGS   TO   TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

<®=»I69  (U.S.C.C.A.Ky.)  Provision  in  Aicts 
1898,  c  49,  §  1  (Kv.  St  §  4679c,  subd.  1),  that, 
on  condemnation  of  easement  for  telegraph  line 
over  railroad  right  of  way,  such  line  shall  be 
constructed  so  as  not  to  interfere  with  ordinary 
use  of  railroad,  does  not  express  condition 
precedent  to  condemnation,  but  continuing  con- 
dition.— ^I^ouisville  &  N.  R.  Co.  v.  Western  Un- 
ion Telegraph  Co.,  359. 

«=>207  (U.S.C.C.A.Ky.)  On  condemnation  by 
telegraph  company,  under  Acts  1898,  c.  49  (Ky. 
St  §  4679c),  of  easement  over  railroad  right  of 
way,  damages  should  be  awarded  as  a  unit.— 
Louisville  &  N.  R.  Co.  v.  Western  Union  Tele- 
graph Co.,  359. 

<g=»232  (U.S.C.CA.Ky.)  Acts  1898,  c  49  (Ky. 
St.  §  4679c),  providing  for  condemnation  by  tele- 
graph companies  of  easements  over  railroad 
rights  of  way,  which  declares  that  jury  shall  not 
be  required  to  go  upon  or  view  such  right  of 
way,  IS  not  open  to  attack  on  ground  that  view 
of  property  was  not  permitted,  but  that  ques- 
tion must  be  deemed  to  have  been  left  to  discre- 
tion of  court— Louisville  &  N.  R,  Co.  v.  Western 
Union  Telegraph  Co.,  359. 
€=>262(5)  (lT.S.O.O.A.Ky.)  Where  it  would  have 
been  duty  of  court  to  have  directed  verdict  on 
an  issue  in  condemnation  proceeding,  refusal  of 
court  to  submit  that  issue  to  jury  was  harmless, 
though  erroneous. — Louisville  &  N.  R.  Co.  v. 
Western  Union  Telegraph  Co.,  359. 

V.   TITLE  bR  RIGHTS  ACQUIRED. 

<3=>32l  (U.S.C.CA.Ky.)  Under  Acts  1898,  c. 
49  (Ky.  St.  $  4679c),  telegraph  company  con- 
demning easement  over  railroad  right  of  way, 
takes  it  subject  to  duty  of  removing  line  in  event 
railroad  necessity  requires. — Louisville  &  N. 
R.  Co.  V.  Western  Union  Telegraph  Co.,  359. 
Under  Acts  1898,  c.  49  (Ky.  St  f  4079c), 
question  whether  telegraph  companv  should  re- 
move its  line  from  easement  condemned  over 
railroad  right  of  way,  on  account  of  interference 
with  operation  of  railroad  company,  should  be 
determined  in  good  faitn  by  railroad  company  as 
if  telegraph  line  were  its  own. — Id. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 


EMPLOYERS'  LIABILITY  ACTS. 

See  Courts,  «=3»37;   Master  and  Serrmnt,  ^=» 
100. 

ENEMIES. 

See  Conspiracy,  ^=»43;  Constitutional  Law, 
<g=>252. 

ENTRAPMENT. 

See  Criminal  Law,  ^=»37. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITY. 

See  Action,  <$=»23;  Appeal  and  Error,  «=>72i 
1009,  1046;  Bankruptcy,  «=>287;  Cancelli- 
tion  of  Instruments;  Corporations,  ^=>lilo. 
211;  Courts,  «=»262,  347;  Injunction;  Joiot 
Adventures,  ^=»5;  Patents,  «=>311-324;  Re- 
ceivers;  Specific  Performance;  Trial,  ^=>4. 
11;   Trusts. 

I.  JUBISDICTION,  PItIH0IPI«E8,  AlTD 
MAXIMS. 

(A)  Nature,    Gro«nd««    Snbjeets,    «ad    Bz* 

tent  of  JvrtadlctloB  In  Geaeral. 

«=>I3  (U.S.C.C.A.Mo.)  Where  (lardsbip  amonnt- 
ing  to  injustice  would  be  inflicted  on  a  portr 
by  holding  him  to  his  apparent  barirain,  it  is 
within  the  jurisdiction  of  equity  to  relieve  him. 
-Fay  v.  HiU,  389. 

<e=>39(l)  (U.S.C.C.A.MO.)  A  court  of  equity, 
having  obtained  jurisdiction  of  a  suit  wherein 
cancellation  of  contract  of  sale  was  sought  will 
retain  the  jurisdiction  to  dispose  of  all  con- 
troversies between  the  parties  arising  out  of  the 
transaction.— Fay  v.  Hill,  389. 

(O  Principles  and  Mnxlnta  of  B^vlty* 

«=>65(2)  (U.S.C.C.A.Mich.)  Where  purchaw 
of  land,  having  been  admitted  into  posseirion, 
defaulted  in  payment  and  allowed  render  to 
forfeit  contract,  without  informing  him  as  to 
trouble  with  title,  such  purchaser  is  not  en- 
titled to  equitable  aid  on  account  of  improre- 
ments  placed  on  premises,  which  by  forteitnre 
became  property  of  vendor.— Crocker  v.  lager- 
soil  Engineering  &  Constructing  Co.,  91. 

IV.  PUBADIK G. 
(A)   OrliriMml  Bill. 

«s>  141(1)  (U.S.C.aA.Mi88.)  Suffidency  of  bill 
is  not  to  be  determined  by  consideratioD  ot 
whether  pleader  will  be  able  to  establish  hit 
allegations.— Bolin  v.  Wilkes,  615. 

(B)  Demarrer,    Exceptions,    and    Motl«s^ 

<&=»220  (U.S.C.C.A.MoJ  Under  equity  role  2 
(198  Fed.  xxiv,115  C.  O.  A.  xxiv),  the  fact 
that  there  is  a  remedy  at  law  is  no  ground  for 
demurrer  to  a  bill,  but  proper  procedure  is  to 
move  to  transfer  it  to  the  law  side.— Fay  t.  HiU 
389. 

Vn.   DISMISSAI.    BEFOBE    HEABiHa 

<&=»362  (U.S.C.C.A.MO.)  Under  equity  rule  22 
(198  Fed.  xxiv,  115  C.  O.  A.  xxiv)  the  fict  tint 
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Evidence 


there  is  a  remedy  at  law  is  no  ground  for  mo- 
tion to  dismiss  a  bill,  but  proper  procedure  ia 
to  move  to  transfer  it  to  the  law  side. — Fay  v. 
Hill.   389. 

«©=>363  (U.S.C.C.A.Cal.)  Motion  to  dismiss  bill 
of  complaint  admits  truth  of  material  allega- 
tions.— Edwards  v.  Bodkin,  488. 

EQUITY  RULES. 

See  Court  Rules  Cited. 

EQUIVALENTS. 

See  Patents,  ^==>241. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Executors  and  Administrators;    Landlord 
and  Tenant;   Trusts;    Wills. 

ESTOPPEL 

See   Judgment,    ^=>564-721;    Mortgages,   «=» 
596,  597;    Patents,  «&=»168. 

EVIDENCE 

See  Criminal  Law,  ^=»369-441;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 

I.  JUDICIAL  NOTICE. 

«=>20(2)  (U.S.C.CA.N.D.)  That  every  bank 
keeps  bills  receivable  registers  and  collection 
registers  is  so  well  known  that  courts  may  take 

i'udicial    notice   of   the    fact. — Stockyards    Nat. 
Jank  of  St  Paul,  Minn.,  v.  First  Nat  Bank  of 
Towner,  N.  D.,  395. 

«=>37  (U.S.C.C.A.Canal  Zone)  Foreign  laws 
are  facts,  and  must,  like  other  facts,  be  proven. 
—Panama  Electric  Ry.  Co.  v.  Moyers,  79. 
In  action  in  the  district  court  for  the  Canal 
Zone  for  damages  from  collision  occurring  in 
Panama,  plaintiff's  failure  to  introduce  evidence 
of  the  law  of  Panama  could  not  be  excused  be- 
cause of  familiarity  of  trial  judge  with  Panama 
law.— Id. 

n.   PRESUMPTIOirS. 

^=960  (U.S.C.CA.Pa.)  Where  act  of  party 
may  refer  indifferently  to  one  of  two  motives, 
law  prefers  to  refer  it  to  that  which  is  honest 
rather  than  that  which  is  dishonest— Alexander 
V.  Fidelity  Trust  Co.,  61. 

«g=>75  (U.S.C.C.A.N.Y.)  Failure  of  a  ship  to 
produce  evidence  in  a  suit  for  injury  to  a  steve- 
dore held  to  justify  an  inference  that  such  evi- 
dence would  be  unfavorable  to  it.— The  Colon, 
418. 

«=>8I  (XJ.S.C.CA.Canal  Zone)  While  court  of 
common-law  country  may  presume  that  laws  of 
foreign  country  which  are  of  common-law  origin 
are  same  as  those  of  forum,  there  is  no  such 
presumption  with  respect  to  laws  of  country 


having  their  origin  in  civil,  instead  of  common, 
law.— Panama  Electric  Ry.  Co.  v.  Moyers,  79. 

m.   BURDEN  OF  PROOF. 

^=:>90  (U.S.C.C.A.N.Y.)  Burden  of  proof  in  any 
proceeding  lies  on  that  party  against  whom  judg- 
ment would  be  given  if  no  evidence  at  all  were 
produced  on  either  side,  and  is  determined  by 
pleadiugs.— Cowen  Co.  v.  Houck  Mfg.  Co.,  298. 
Where  defendant  abandoned  answer  served, 
and  relied  on  entirely  different  defense  orally 
stated,  case  must  be  treated  as  if  defense  re- 
lied on  had  been  regularly  pleaded,  in  determin- 
ing which  party  had  burden  of  proof.— Id. 
<©=>94  (U.S.C.C.A.N.Y.)  Burden  of  proof,  as  fix- 
ed by  examination  of  pleading/s,  does  not  change, 
although  during  progress  of  trial  burden  of  go- 
ing forward  with  evidence  to  rebut  prima  facie 
case  may  shift.— Cowen  Co.  v.  Uouck  Mfg.  Co., 
293. 

IV.   RELEVANCY,  MATERIALITY,  AND 

COMPETENCY  IN  GENERAL. 

(B)   Competency. 

«=5>I55(8)  (U.S.C.CA.Pa.)  Where  contractors 
sued  corporation  to  use  of  plaintiff,  to  whom 
they  had  made  partial  assignment,  and  auxiliary 
ledger  evidencing  assignment  was  introduced  in 
evidence,  other  books  of  corporation,  showing 
transactions  between  contractors  and  corpora- 
tion, were  admissible.— Sheatz  v.  Markley,  323. 

VH.  ADMISSIONS. 

(C)   By  Gr«Btor«»  Former  Oirners,  or  Priv- 
ies. 

<S=»234  (U.S.C.CA.Pa.)  In  action  against  cor- 
poration by  contractors,  to  use  of  one  to  whom 
they  had  made  partial  assignment,  evidence  of 
admissions  made  by  contractors  that  the  con- 
tract on  which  claim  was  based  had  not  been 
performed,  though  occurring  after  alleged  par- 
tial assignment,  are  admissible  in  evidence; 
acceptance  of  assignment  having  been  denied, 
and  time  that  admissions  were  made  going  only 
to   their   probative   force.— Sheatz   v.    Markley, 

Vni.   DECLARATIONS. 

(A)   Nature*  Form,  and  Incidents   In  Gen« 
eral. 

«=>27l(18)  (U.S.C.CA.Pa.)  Ex  parte  state- 
ment by  trustee  in  his  own  book  that  he  had 
paid  one  of  beneficiaries  is  not  admissible  in 
action  by  beneficiary  to  compel  his  executor  to 
account.— Alexander  v.  Fidelity  Trust  Co.,  61. 

IX.   HEARSAY. 

<©=»3I8(1)  (U.S.C.C.A.Iowa)  In  an  action  for 
the  reasonable  value  of  labor  and  materials 
which  plaintiff  bestowed,  at  the  request  of  de- 
fendant, upon  certain  metal  patterns  and  acces- 
sories, a  written  statement  of  the  number  of 
hours  of  labor  expended  and  materials  fur- 
nished is  self-serving,  and  should  not  be  ad- 
mitted in  connection  with  the  testimony  of  a 
witness  as  to  the  number  of  hours  expended  on 
the  job,  as  shown  from  the  time  slips  which 
were  produced  in  court.— Hart-Parr  Co.  v. 
Barth  Mfg.  Co.,  539. 
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X.   OOCUMENTARY  EVIDENCE. 
(C)  Private  IVrltlnvs  and  Publications. 

<S=»354(2)  (U.S.C.C.A.N.D.)  Exclusion  of  bUls 
receivable  register  and  collection  register  of 
pledgor  bank,  in  action  by  pledgee  to  recover 
against  purchaser  from  pledgor,  was  error. — 
Stockyards  Nat  Bank  of  St.  Paul,  Minn.,  v. 
First  Nat.  Bank  of  Towner,  N.  D.,  a95. 

(D)    Prodactlon,   Avtbentlcatioa,   and    Ef- 
fect. 

^=s>383(3)  (U.S.C.C.A.Ohio)  In  view  of  imper- 
fections of  human  memory*  statement  or  certifi- 
cate of  District  Jud^  with  respect  to  appoint- 
ment of  receiver,  which  it  was  asserted  was  se- 
cured through  imposition  on  court,  does  not, 
where  made  in  summary  proceeding,  in  which 
no  issues  to  determine  liability  of  petitioning 
creditors  were  framed,  import  verityj  as  would 
record  of  judicial  proceedings  required  to  be 
certified.— In  re  Veler,  543. 

XII.   OPINION  EVIDENCE. 

(B)  Subjects  of  Expert  Testlmonr* 

«=>533  (U.S.C.CA.Ky.)  In  proceeding  by  tele- 
graph company  to  condemn  easement  over  rail- 
road right  of  way,  where  question  of  damages 
depended  on  diminution  in  value  of  remainder  of 
right  of  way  for  railroad  purposes,  railroad  men, 
familiar  with  cost  and  effect  of  every  operation 
which  might  be  involved,  are  competent  to  tes- 
tify to  damage,  as  are  telegraph  men,  familiar 
with  construction  and  maintenance  problems,  so 
far  as  their  knowledge  extends.— Louisville  &  N. 
R.  Co.  V.  Western  Union  Telegraph  Co.,  359. 

XIV.   WEIGHT  AND  SUFFICIENOT. 

<SS=>584(3)  (U.S.O.C.A.N.Y.)  Certainty  be- 
yond a  reasonable  doubt  is  reached  by  qual- 
ity of  evidence  and  testimony  of  one  witness 
may  suffice,  if  the  surrounding  circumstances 
are  confirmatory.— Mayer  v.  A.  &  H.  G.  Mut- 
schler,  29. 

EXAMINATION. 

See  Witnesses,  ^=s>269. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=>257,  269;    Criminal 
Law,  «=»1090;    Exceptions,  Bill  of. 

EXCEPTIONS.  BILL  OF. 

See  Criminal  Lew,  ^=s>1090. 

II.   SETTIiEMENT,  SIGNING,  AND 
FILING. 

<S=>4I(2)  (U.S.C.CA.Ind.)  Where  defend- 
ant's counsel,  who  prepared  bill  of  exceptions, 
took  it  to  court  at  chambers  after  plaintiff's 
counsel  had  made  objection  to  insertion  of 
typewritten  copy  of  insurance  policy  involved, 
and  court  in  presence  of  opposing  counsel  ob- 
served necessity  of  inserting  photographic 
copy,  bill,  in  view  of  informality  of  such  pro- 
ceedings, must  be  deemed  to  have  been  pre- 
sented at  that  time.— In  re  Federal  Life  Ins. 
Co.,  26. 

Defendant's  counsel,  havine  presented  biU  of 
exceptions    during    term,    held,    under   circum- 


stances, not  to  have  been  guilty  of  neglect, 
though  bill  of  exceptions,  as  changed,  was  not 
presented  during  term,  because  of  intervening 
summer  recess  and  inability  of  defendant's 
counsel  to  serve  same  on  counsel  for  plain- 
tlff.—Id. 

<g=»43(l)  (U.S.C.C.A.Va.)  A  bill  of  exceptions 
may  be  allowed  by  consent  after  the  time  fixed 
by  order  or  rule  of  the  District  Court  and  after 
the  expiration  of  the  term  at  which  the  c«»e 
was  decided.— E.  I.  Du  Pont  de  Nemours  St  Go. 
V.  Smith,  377. 

That  a  bill  of  exceptions  was  presented  and 
allowed  after  the  time  allowed  by  order  of  the 
court,  and  after  expiration  of  the  teim,  hM  not 
ground  for  dismissal,  where  conduct  of  counsel 
for  defendant  in  error  amounted  to  coosenL 
—Id. 

<&=>53(3)  (U.S.C.C.A.Ind.>  Where  bffl  of  ex- 
ceptions was  presented  during  term,  and  no 
unjustifiable  delay  on  part  of  moving  party  ap- 
peared, and  only  objection  to  settlement  wa* 
that  bill  was  not  timely  presented,  moving  par- 
ty is  entitled  to  writ  of  mandamus  dire^pting 
signing  of  bilL— In  re  Federal  Life  Ins.  Co.. 
26. 

EXCESSIVE  DAMAGES. 

See  Death,  «=3»99. 

EXCISE 

See  Internal  Revenue. 

EXECUTION. 

See  Courts,  ^=»506;  Deeds,  «=»49. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts.   <9=>605;    Death,  «=>31;    Trusts, 
«s>305;    WiUs. 

m.  ASSETS.  APPRAISAI^  AHD  IM« 
VEHTOBY. 

«s>47  (U.S.C.C.A.Pa.)  Shares  of  deceased 
beneficiaries  under  trust  are  distributable  to 
their  administrators,  and  in  suit  by  surviving 
beneficiary  question  whether  shares  of  such 
deceased  beneficiaries  descended  to  survirort 
need  not  be  determined.~Alexander  v.  Fidelity 
Trust  Co.,  61. 

EXECUTORY  CONTRACTS. 

See  Sales,  ^=»61. 

EXEMPTIONS. 

See  Bankruptcy,  ^=:»400;  Master  and  Servant. 
«s»362;  Process,  ^=s>119. 

EXPENSES. 

See  Bankruptcy,  ^=s>474. 

EXPERT  TESTIMONY. 

See  £3vidence,  ^s»533. 

EXPRESS  COMPANIES. 

See    Carriers,    ^=s»4;     Master    and    Serraot 
«=»100. 
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EXTRADITION. 

I.  INTERNATIONAI.. 

^=>I9  (U.S.C.C.A.Canal  Zone)  In  view  of  Rev. 
St.  §  5275  (Comp.  St.  1916,  |  10121),  where 
defendant  was  extradited  from  Panama  into 
Canal  Zone  on  criminal  charge,  service  on  him 
of  order  commanding  him  to  appear  and  show 
cause  why  he  should  not  be  attached  for  con- 
tempt, made  while  he  was  in  jail  held  as  an 
extradited  prisoner,  furnishes  no  basis  for  an 
adjudication  in  contempt— Smith  v.  Govern- 
ment of  Canal  Zone,  281. 

FACTORS. 

See  Brokers. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts. 

FEDERAL   EMPLOYERS'    LIABILITY 
ACT. 

See  Courts,  ^=>37;  Master  and  Servant, 
<©=>100. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=»285. 

FILING. 

See  Bankruptcy,  ^=»31. 

FINDINGS, 

See  Admiraltv,  ^=>118;  Appeal  and  Error,  ^=» 
846,  859,  1008;  Bljectment,  «=»93;  TriaL  «=> 
393. 

FIRES. 

See  Sales,  «=s>201. 

FORECLOSURE. 

See  Bankruptcy,  ^=»213;  Mortgages,  «=»427- 
567. 

FOREIGN  MONEY. 

See  Payment,  ^=s>12. 

FORFEITURES. 

See  Appeal  and  Error,  ^=»671,  907;  Indians, 
^=>35;  Jury,  ^=»19;  IJandlord  and  Tenant, 
<S=>103;  Public  Lands,  <S=>209;  Statutes,  «=> 

^"^  FORGERY. 

See  Carriers,  ^=»83. 

FORMER  ADJUDICATION. 

See  Judgment,  4=9664-721. 

FRANCHISES. 

See  Street  Railroads,  ^=»55. 


Fraud 


See  Cancellation  of  Instruments,  ^=:»32; 
Frauds,  Statute  of;  Internal  Revenue,  ^=» 
25;  Mortgages,  <g=>608%;  Patents,  <g=»200; 
Post  Office,  <8=>35,  49;  Receivers,  <g=»58; 
Sales,  <8=»45^  124,  34& 

I«  DECEPTION    CONSTIT  U  TING 

FBAUD,   AND    LIABILITY 

THEREFOR. 

<&=»ll(l)  (U.S.C.CA.N.Y.)  Where  buyer  of 
vacuum  cleaners  and  materials  and  machinery 
for  their  manufacture  was  allowed  full  oppor- 
tunity to  inspect  cleaners  and  test  them,  mis- 
representations concerning  their  qualities  and 
powers  should  be  deemed  mere  puffing  talk, 
which  would  not  give  rise  to  action  for  de- 
ceit.— Vulcan  Metals  Co.  v.  Simmons  Mfg.  Co.,  7. 
Where  seller  of  large  number  of  vacuum 
cleaners  already  manuiactured  and  materials 
and  machinery  for  their  manufacture  repre- 
sented that  they  had  not  been  put  on  the  mar- 
ket, such  representation  was  one  of  fact,  fals- 
ity of  which  would  give  rise  to  action  for  de- 
ceit.— Id. 

^=>ll(2)  (U.S.C.C.A3iich.)  Where  defendant, 
when  he  interested  complainant  in  the  acquisi- 
tion of  a  leasehold,  stated  that  it  could  be  ob- 
tained for  S60,000,  but  when  the  negotiations 
were  actually  entered  into  the  owner  demand- 
ed $65,000.  defendant's  statements  concerning 
the  $60,000  were  a  mere  expression  of  opinion 
only.— Reid  v.  Shaffer,  479. 
«=>20  (U.S.C.C.A.N.Y.)  To  maintain  an  action 
for  deceit,  the  fraud  alleged  must  have  been 
perpetrated  by  defendants  and  must  have  de« 
ceived  plaintiff.— Missouri  Phonograph  Co.  v. 
Tomlinson,  568. 

H.  ACTIONS. 
(A)  Rivlits  of  Action  and   Defenses. 

<g=»36  (U.S.C.O.A.N.Y.)  Seller's  retraction  of 
false  statement  made  in  negotiations  prior  to 
time  parties  entered  into  contract  is  good  de- 
fense in  action  for  deceit  by  buyer,  and  this  is 
so  where  seller  delivered  to  buyer  written  re- 
traction under  circumstances  warranting  be- 
lief that  buyer  would  inform  himeelf  of  its 
contents. — Vulcan  Metials  Co.  v.  Simmons  Mfg. 
Ca,  7. 

(O  BTldenee. 

<S=»50  (U.S.C.O.A.N.Y.)  Where  buyer  assert- 
ed that  seller  made  false  statement,  and  sell- 
er defended  on  ground  that  it  had  retract- 
ed same,  burden  of  proving  retraction  is  on 
seller.— Vulcan  Metals  Co.  ▼.  Simmons  Mfg. 
Co.,  7. 

(B)  Trial,  Jvdflrment,  and  ReTle-w. 

<5=>64(1)  (U.S.C.CA.N.Y.)  Where  buyer  as- 
eerted  that  seller  was  guilty  of  false  repre- 
sentations, amounting  to  deceit,  question 
whether  seller's  representative  made  repre- 
sentations aseerted  heldy  under  evidence,  for 
jury.— Vulcan  Metals  Co.  v.  Simmons  Mfg. 
Co.,  7. 

Statement  in  written  contract  of  sale 
showing  that  vacuum  cleaners  sold  had  been 
placed  on  market  cannot  as  matter  of  law  be 
treated  as  retraction  of  seller's  misrepresenta- 
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tions  that  such  appliances  had  not  been  placed 
on  market;  but  question  whether  statement 
was  brought  to  notice  of  buyer's  representa- 
tive is  for  jury. — Id. 

FRAUDS,  STATUTE  OF. 

VI.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

<S=>63(5)  (U.S.C.0.A.Mi8s.)  Code  Miss.  1906,  | 
4780,  declaring  that  declarations  or  creations 
of  trusts  shall  oe  made  and  manifested  by  writ- 
ing, but  that,  where  any  trust  shall  arise  or  re- 
sult by  implication  of  law  out  of  a  conveyance 
of  land,  such  trust  shall  not  be  afifected  by  the 
statute,  by  its  own  terms  excepts  a  mortgage 
created  by  deed  absolute  on  its  face.— Bolin  v. 
Wilkes,  615. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

^=s»ll9(l)  (U.S.C.C.A.Ark.)  Where  purchasers 
of  Arkansas  lands  contracted  to  resell  same, 
relying  on  vendors*  oral  agreement  to  modify 
original  contract,  which  was  in  writing,  and 
vendors  declined  to  carry  out  modification, 
whereupon  purchasers  made  different  agree- 
ment as  to  lands  resold,  latter  agreement  can- 
not be  canceled  and  original  contract  enforced 
on  theory  of  duress  of  property,  for  that  would 
result  in  indirect  evasion  of  statute  of  frauds. 
— Odell  V.  Barton,  530. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  ^=>57,  407. 

FREIGHT. 

See  Maritime'  Liens,  ^=»9. 

FUGITIVE  FROM  JUSTICE. 

See  Extradition. 

FUTURES. 

See  Gaming,  ^=»2. 

GAMING. 

X.  GAMBLING    CONTRACTS    AND 

TRANSACTIONS. 

(A)  Nature  aad  ValtdltT^ 
<©=>2  (U.S.C.C.A.Ala.)  Code  Ala.  1907,  §  3353, 
declaring  that  money  paid  on  futures  may  be 
recovered,  has  no  application  to  transactions 
occurring  without  boriders  of  state,  and  fur- 
nishes no  right  of  recovery,  even  though  action 
on  transaction  was  brought  in  federal  District 
Court  for   Alabama.— Wartcn  ▼•   Brown,   108. 

GAS. 

See  Mines  and  Minerals,  ^=»58w 

GOOD  FAITH. 

See  Joint  Adventures,  ^=»4. 

GRAND  JURY. 

See  Criminal   Law,  ^=>419,  420;    Indictment 
and  Information;  Witnesses,  ^=»2G9. 


GUARANTY. 

See  Banks  and  Banking,  ^=»109,  117. 

GUARDIAN  AND  WARD. 

m.   CUSTODY  AND  CARS  OF  "WABITM 
PERSON  AND  ESTATE. 

<S=>69  (U.S.C.C.A.OkL)  Rev.  Laws  OkL  1910. 
S§  3339-3341,  forbidding  guardian's  discharge 
until  a  year  after  his  ward*8  majority,  does  noc 
extend  guardian's  authority  over  ward*8  estate 
and  its  accompanying  disqualification,  but  is 
intended  to  provide  period  for  orderly  review 
of  guardian's  acts,  so  contract  between  guard- 
ian and  ward  within  year  mentioned  is  not 
void.— Williams  v.  Canary.  352. 

V.  ACTIONS. 

^=>I3I  (U.S.C.C.A.OkL)  Where  guardian,  short- 
ly after  ward  reached  his  majority,  or  whi]<» 
any  of  guardianship  duties  were  yet  to  be  per- 
formed, contracted  with  ward,  guardian  ha« 
burden  of  showing  that  transaction  was  fair 
and  reasonable,  and  that  no  advantage  was 
taken.— Williams  v.  Canary,  352. 

HAND  BRAKE  ACT. 

See  Master  and  Servant,  ^=»142. 

HARMLESS  ERROR. 

See  App^l  and  Error,  ^=»1046;  Criminal  Law, 
^=:»il6&;    Eminent  Domain,  ^=»2tA2. 

HARRISON  ACT. 

See  Criminal  Law,  ^=>369;    Poisons,  ^=>4. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  ^=s>^119,  420;  Evidoice,  ^=> 
318. 

HIGHWAYS. 

Sea  Railroads,  ^=>301-350. 

HOMESTEAD. 

See  Public  Lands,  «=s>102,  103w 

HOURS  OF  LABOR. 

See  Master  and  Servant,  9=>13te 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  ^s»163. 

IMPLIED  CONTRACTS. 

See  Work  and  Labor. 

IMPROVEMENTS. 

See  Action,  <$=>53 ;   Equity.  «=>65 ;  Medianics' 
Liens;    Patents,  ^=>16,  37,  42. 

INCOME  TAX. 

See  Internal  Revenue,  ^=»7,  38. 
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INDIANS. 

See  Criminal  Law,  ^=5>37,  822;  Eminent  Do- 
main, ^=920;    Jury,  ^=s>19. 

€=>35  (U.S.C.C.A.Minn.)  Kelliher,  in  county  of 
Beltrami,  state  of  Minnesota,  which  is  within 
exterior  boundaries  of  territory  ceded  to  Unit- 
ed States  by  Chippewa  Treaty  of  February  22, 
1855,  is  Indian  territory.— Harris  v.  United 
States,  101. 

<©=>35  (U.S.C.C.A.Okl.)  In  view  of  Act  March 
2,  1917.  Rev.  St.  §  2140  (Comp.  St.  1916,  § 
4141),  does  not  warrant  forfeiture  of  lien  of 
chattel  mortgagee  on  automobile  used  by  mort- 
gagor in  possession  to  convey  intoxicants  into 
Indian  country.— Shawnee  Nat.  Bank  v.  United 
States,  509. 

Rev.  St.  §  2140  (Comp.  St.  1916,  S  4141), 
providing  for  forfeiture  of  boats,  teams,  wag- 
ons, and  sleds  used  in  conveying  intoxicants 
into  Indian  country,  does  not  warrant  forfei- 
ture of  automobile,  particularly  as  Act  March 
2«  1917,  extended  the  forfeiture  to  automobiles. 
—Id. 

^=s>38(l)  (U.S.C.C.A.Minn.)  In  prosecution 
for  introducing  or  causing  to  be  Introduced, 
into  Indian  territory  intoxicating  liquors  in 
violation  of  Rev.  St.  §  2139.  as  amended  by  Act 
Feb.  27,  1877,  and  by  Act  July  23,  1892,  where 
offense  was  committed  after  passage  of  Act 
May  18.  1916,  question  of  defendant's  puilt 
held  under  evidence  properly  submitted  to  jury. 
—Harris  v.  United  States,  101. 
€=>38(4)  (U.S.C.C.A.Okl.)  In  view  of  Rev. 
St.  §  1025  (Comp.  St.  1916,  §  1691),  an  indict- 
ment held  sufficient  to  charge  offense  of  intro- 
ducing, from  without  into  that  part  of  state  of 
Oklahoma  which  was  Indian  Territory,  intox- 
icating liquor.— DoBset  v.  United  States,  20. 

INDICTMENT  AND  INFORMATION. 

See  Conspira»^y,  ^=:»43;  Criminal  Law,  ^=» 
419,  420, 1043 ;  Indians,  <@=5>38;  Perjury,  «=» 
25,  26;    Witnesses,  «=s>269. 

IX.   ISSUES^  PROOF,  ANB  VARIANCE. 

€==>I66  (U.S.C.CA.Mass.)  Where  indictment 
described  property  generally,  averring  that  a 
more  particular  description  was  to  the  grand 
jury  unknown,  the  prosecution  must  show  that 
grand  jurors  were  in  fact  ignorant  of  a  more 
particular  description  as  to  a  substantial  por- 
tion of  the  property,  or  there  must  be  acquittal 
because  of  the  variance.— Feener  v.  United 
States,  399. 

INDORSEMENT. 

See  Bills  and  Notes,  «=>188;  Carriers,  «=»56, 
83. 

INFANTS. 

See  Guardian  and  Ward;    Parent  and  Child. 

INFRINGEMENT. 

See    Patents,    <@=»16,    23S^24;     Trade-Marks 
and  Trade-Names,  ^=s>50. 
161  C.0.A.-44 


INJUNCTION. 

See  Costs,  «=s>232;  Judgment,  ^=^564;  Pat- 
ents, ^=»324. 

n.  SUBJECTS  OF  PROTECTION  AND 
RIXIEF. 

(B)    Property^    ConTeyanceSy    and    Incum- 
bramces. 

<8=»56  (U.S.C.C.A.Pa.)  Complainant  held  enti- 
tled to  an  injunction  restraining  defendant,  a 
competing  manufacturer,  from  using  a  secret 
process  of  complainant,  disclosed  to  him  by  a 
former  empIoy6  of  complainant  in  violation  of 
his  contract  of  employment.— Nulomoline  Co. 
V.  Stromeyer,  523. 

(C)   Contracts. 

«=>62(1)  (U.S.C.C.A.Mich.)  Injunction  is  an 
appropriate  remedy  to  enforce  a  restrictive 
covenant  imposed  on  lands  oy  common  grantor 
for  benefit  of  his  several  grantees. — Crocker  v. 
Ingersoll  Engineering  &  Constructing  Co.,  91. 

Vm.  UABCLITIES  ON  BONDS  OR 
UNDERTAKINGS. 

^=>235  (U.S.C.C.A,La.)  Where,  pending  ap- 
peal from  order  enjoining  mortgage  foreclosure 
sale  under  statutory  ^proceedings  in  state  court, 
settlement  of  question  involved  was  effected, 
appellants  cannot,  appeal  being  dismissed^  as- 
sert any  rights  for  damages  or  costs  on  injunc- 
tion bond.— Cla^  v.  Fairbanks,  405. 

INSOLVENCY. 

See  Bankruptcy ;  Banks  and  Banking,  ^=»166 ; 
Corporations,  ^=:»556,  557;  Limitation  of 
AcUons,  ^=s>163. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  ^=>811-829;  Trial, 
<&=»217-296. 

INTENt 

See  Contracts,  ^=»147:  Criminal  Law,  ^=» 
371;   Partnership,  «=>5;    Sales,  «=»61. 

INTEREST. 

See  Internal  Revenue,  ^=»3S;  United  States, 
^=5>67;   Vendor  and  Purchaser,  ^=>351. 

INTERNAL  REVENUE. 

<8=»2  (U.S.C.C.A.Colo.)  The  only  limitation  on 
the  power  of  Congress  in  the  imposition  of  ex- 
cise taxes,  such  as  those  imposed  on  corpora- 
tions, is  that  they  be  uniform  throughout  the 
United  States,  and  by  that  is  meant  a  geograph- 
ical uniformity. — Camp  Bird  v.  Howbert.  87. 

Rev.  St.  §  3225  (Comp.  St.  1916,  8  5948),  re- 
lating to  internal  revenue,  and  forbidding  re- 
covery of  amounts  paid  on  second  assessment, 
where  return  was  false  or  fraudulent,  is  not  in- 
valid in  its  applicability  to  Corporation  Tax 
Act,  for  it  does  not  destroy  uniformity  of  taxa- 
tion, applying  to  all  portions  of  the  country 
alike.— Id. 

<g=»4  (U.S.C  C.A.Colo.)  The  amendment  to 
Rev.  St.  I  3225  (Comp.  St  1916,  |  5W8),  is  not 
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retroactive,  and  does  not  aathorize  recovery 
of  corporation  taxes  previously  collected  from 
mining  company  on  second  assessment,  where 
the  first  return  was  false.— Camp  Bird  v.  How- 
bert.  87. 

<g=»7  (U.S.C.C.A.Colo.)  A  dividend  received  by 
a  corporation  on  stock  of  another  corporation 
is  subject  to  the  tax  imposed  by  Income  Tax 
Act  Oct  3,  1913,  I  2,  G  (a),  for  the  calendar 
year  in  which  it  was  declared  and  paid,  though 
half  the  profits  accrued  prior  to  passage  of  act. 
—Skinner  v.  Union  Pac.  Ooal  Co.,  204. 
^=»7  (U.S.C.C.A.Hawaii)  The  partnership  of 
Hawaii  corporations,  organized  under  Sess. 
Laws  Hawaii  1903,  Act  51.  |  1,  held  a  part- 
nership, and  not  a  joint-stock  association,  with- 
in Income  Tax  Law  Oct  3,  1913.— Haiku  Sugar 
Oo.  V.  Johnstone,  155. 

€=>7  (U.S.C.C.A.N.Y.)  Under  Income  Tax  Act 
Oct  3,  1913,  §  2,  G  (a),  dividends  paid  by  lessee 
direct  to  stockholders  of  railroad  corporation, 
which  leased  all  its  property,  must  be  deemed 
corporate  income,  and  taxable  as  such. — Rens- 
selaer &  S.  R.  Co.  V.  Irwin.  636. 

Corporation  is  liable  under  Income  Tax  Act 
Oct  3,  1913.  I  2,  G  (a),  imposing  taxes  on 
corporate  income  arising  or  accruing  from  all 
sources,  though  it  was  not  engaged  in  business 
and  derived  all  its  inconfe  as  rent  from  its 
property.- Id. 

«S=>25  (U.S.C.G.A.Tenn.)  Under  Act  Aug.  6, 
1909,  imposing  excise  tax  of  1  per  cent,  on  net 
income  of  corporations,  and  providing  for  new 
assessment  in  case  of  false  and  fraudulent  re- 
ports, and  for  recovery  of  additional  taxes,  the 
word  **false"  means  untrue  or  incorrect,  and 
does  not  necessarily  mean  "intentionally"  or 
**fraudulently"  false.— United  States  v.  Nash- 
ville, C.  &  St  L.  Ry.,  588. 
^=>28  (U.S.C.C.A.Tenn.)  It  is  the  general  rule, 
applicable,  not  only  to  customs  duties,  but  to 
internal  revenue  taxes,  that  a  common-law  ac- 
tion of  debt  lies  in  favor  of  the  government 
whenever,  by  accident,  mistake,  or  fraud,  the 
government  has  not  received  full  payment  of 
duties  and  excise  taxes.— United  States  v.  Nash- 
ville, C.  &  St.  L.  Ry.,  588w 

In  action  to  recover  revenue  taxes,  such  as 
excise  tax  on  corporations,  rule  which  denies 
use  of  any  but  statutory  remedy  has  no  ap- 
plication to  general  government,  unless  clearly 
and  specifically  so  declared. — Id. 

Excise  taxes  under  Act  Aug.  5,  1909,  are  spe- 
cific taxes,  differing  from  state  ad  valorem  taxes, 
as  to  which  no  tax  is  imposed  until  the  officers 
act,  and  no  suit  for  any  tax  will  lie  until  after 
such  action.— Id. 


tion  against  corporation  for  excise  taxes  based 
on  income  omitted,  though  Commissioner  of  In- 
ternal Revenue  made  no  reassessment,  etc., 
within  time  prescribed.— Id. 

Declaration  in  action  by  United  States  against 
railroad  corporation  held  to  sufficiently  aver 
that  deductions  from  gross  corporate  income 
were  not  authorized  under  Act  Aug.  5,  1909, 
I  38.-Id. 

^==>38  (U.S.C.C.A.C0I0.)  In  view  of  fact  that 
it  was  enacted  as  part  of  legislation  imposing  a 
general   system   of  internal   revenue   to   meet 


financial  burdens  of  the  Civil  War,  Rev.  St.  f 
3225  (Comp.  St  1916,  |  5948),  in  its  appUcation 
to  taxes  collected  under  Corporation  Tax  Act, 
does  not  authorize  recovery  of  sums  paid  on  a 
second  assessment,  where  return  was  false,  bnt 
not  fraudulent— Camp  Bird  v.  Howbert  87. 

As  Corporation  Tax  Act  imposes  an  excise 
tax,  and  declares  that  all  laws  relating  to  col- 
lection, remission,  and  refund  of  internal  reve- 
nue taxes  so  far  as  applicable  shall  apply.  Rev. 
St  §  3225  (Comp.  St  1916,  §  5948),  part  of 
law  relating  to  refund  of  internal  revenue  tAx- 
es,  is  applicable. — Id. 

^=»38  (U.S.C.C.A.Hawaii)  Where  a  collector 
of  internal  revenue,  acting  under  Income  Tax 
Law  Oct  3,  1913,  illegally  collected  taxes  from 
a  partnership  composed  of  corporations,  the 
members  of  tne  firm  are  entitled  to  recover  tlie 
exaction,  with  interest  and  costs.- Haiku  Snfar 
Oo.  V.  «J(^nstone,  155. 


INTERNATIONAL  UW. 


See  War. 

INTERNED  ALIENS. 

See  Conspiracy,  ^=s>43;  Constitutioaal  Law, 
<@=»252 ;   War,  <S=>4. 

INTOXICATING  LIQUORS. 

See  Appeal  and  Error,  ^=»671,  907 ;  Bankrupt- 
cy, «=>314;  Criminal  Law,  <©=>37,  59,  822; 
Indians,  ^=»35,  38;    Jury,  ^=s>19. 

VI.   OFFENSES. 

$=:>I47  (U.S.C.C.A.Neb.)  Where  brewing  com- 
pany located  in  Illinois  gave  to  bankrupt  ex- 
clusive right  to  sell  its  beer  at  wholesale,  same 
to  be  delivered  f.  o.  b.  at  Omaha,  Neb-  sales 
must  be  deemed  to  have  occurred  in  Illinois, 
where  brewing  company  was  licensed. — Thomp- 
son, Belden  &  Co.  v.  Leisy  Brewing  Co^  420. 

INVENTION. 

See  Patents. 

IRRIGATION. 

See  Public  Lands,  «s>102. 

JOINT  ADVENTURES. 

«=>!  (U.S.C.C.A.Mich.)  Transaction  whereby 
parties  were  to  acquire  a  leasehold  hM  a  joint 
adventure.— Reid  v.  Shaffer,  479. 
<g=>4(l)  (U.S.C.C.A.Mich.)  Where  parties  en- 
gage in  a  common  enterprise  by  way  of  joint 
adventure,  each  has  the  right  to  demand  and 
expect  from  his  associates  good  faith  in  ill 
that  relates  to  their  common  interests.— Reid 
v.  Shaffer,  479. 

Parties  to  transaction  relating  to  the  acquisi- 
tion of  a  leasehold  held  joint  adventurers,  and 
defendant's  concealment  of  an  unexpected  prt^- 
it  made  at  the  close  of  the  negotiations  will  not 
work  a  forfeiture  of  his  interest  in  enterprise, 
although  he  is  bound  to  account  for  the  profit 
concealed. — Id. 

<S=>5(1)  (U.S.C.C.A.Mich.)  WhUe  assumpsit  if 
the  proper  remedy  for  the  recovery  of  a  liqui- 
dated  sum  withheld  by  one  joint  adventurer 
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from  his  associates  in  the  transaction,  recourse 
may  be  had  to  equity,  where  the  amount  is  un- 
iinuidated  and  there  is  also  a  prayer  for  can- 
cellation of  the  written  contract  between  the 
parties  relating  to  the  transaction.— Reid  v. 
Shaffer,  479. 

JOINT  AND  SEVERAL  CONTRACTS. 

Se^  JOontracts,  «=»182. 

JOINT  LIABILITIES. 

See  Ck>rporations,  ^ssy24Q, 

JOINT-STOCK  COMPANIES. 

See  Internal  Revenue,  ^=s>7;    Partnership,  ^s» 
224. 

«=»8  (U.S.aC.A.Hawaii)  The  changeability  of 
membership  or  transferability  of  shares  is  often 
used  as  a  determining  criterion  between  ordi- 
nary partnerships  and  joint-stock  companies.— 
Haiku  Sugar  Co.  v.  Johnstone,  155. 
^=s>IO  (U.S.G.C.A.Hawaii)  In  a  joint-stock  com- 
pany the  members  have  no  right  to  decide  what 
new  members  shall  be  admitted.— Haiku  Sugar 
Co.  V.  Johnstone,  155. 

^=:»I8  (U.S.C.C.A.Hawaii)  In  a  joint-stock  com- 
pany the  business  is  generally  managed  by  di- 
rectors or  other  designated  officers  of  associa- 
tion, and  a  shareholder  as  such  is  without  pow- 
er to  contract  for  company.— Haiku  Sugar  Co. 
V.  Johnstone,  155. 

^=s>23  (U.S.C.C.A.Hawaii)  A  joint-stock  com- 
pany usually  consists  of  a  large  number  of  per- 
sons, between  whom  there  is  no  special  relation 
of  conGdence;  hence  retirement  or  death  of  a 
member  works  no  dissolution. — Haiku  Sugar  Co. 
Y.  Joimstone,  155. 

JUDGMENT. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

Zm.   HEROER  AKB  BAR  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 

(A)   Jvdiriiieiits  Operative  as  Bar. 

«=>564(2)  (U.S.C.C.A.I11.)  A  temporary  re- 
straining order,  made  on  application  for  a 
temporary  injunction  in  any  suit  pending,  is  not 
a  final  determination,  which  renders  the  issues 
involved  res  judicata.— Santowsky  v.  McKey, 
111. 

(B)  Causes  of  Aetlon  and  Defenses  Merff* 
ed*  Barred,  or  Conolnded. 

«s»590(l)  (U.S.O.O.A.Pa.)  Decision  in  suit  to 
compel  accounting  by  defendant  executor  for 
other  trust  property  in  possession  of  testator 
as  trustee,  held  not  to  amount  to  rule  of  deci- 
sion precluding  direction  of  accounting  in  suit 
based  on  second  trust— Alexander  v.  Fidelity 
Trust  Oo.,  61. 

XIV.  CONCLUSIVENESS   OF   ADJUDI- 
CATION. 
(A)  Jndvments   Conelnslve  in  General. 

^5»649  (U.8.C.O.A.Porto  Rico)  Orders  entered 
in  proceedings  for  settlement  of  estate  of  lessee 


of  Porto  Rico  land,  which  by  agreement  treat- 
ed lessors  as  mortgagees,  not  having  been  acted 
on  within  time  limited,  cannot  be  deemed  to 
have  given  heirs  of  lessee  title  which  they 
could  convey  subject  only  to  mortgage  rights 
of  lessors.- Franceschi  v.  Jones,  3. 

(C)   Matters  Concluded. 

^s»72l  (U.S.C.O.A.Va.)  Judgment  recovered  in 
state  courts  by  claimant  against  bankrupt,  on 
theory  that  he  was  liable  as  indorser  of  notes 
executed  b^  partnership  subsequently  adjudged 
bankrupt,  is  not,  where  claimant,  at  time  of 
judgment,  did  not  know  bankrupt  was  member 
of  firm,  conclusive  adjudication  as  to  bankrupt's 
liability  as  member  of  partnership.— Homer  v. 
Hamner,  186. 

JUDICIAL  NOTICE 

See  Evidence,  «=920,  37. 

JUDICIAL  SALES. 

See  Bankruptcy,  ^=s>262;    Mortgages,  ^=»534. 

JURISDICTION. 

See  Appearance;  Bankruptcy,  ^=»293;  Courts; 
Equity,  <S=>13,  39. 

JURY. 

See  Bankruptcy,  ^=>93;    Qriminal  Lew,  ^=» 
631 ;  Trial,  <S=»146. 

n.  BIGHT   TO   TRIAIi  BY  JTJBY. 

<8=>I9(11)  (U.S.C.C.A.Ky.)  As  Act  1898,  c.  49 
(Ky.  St.  §  4679c),  do  not,  in  view  of  sections 
4  and  6,  contemplate  jury  trial  on  questions  of 
necessity,  a  jury  trial  on  that  issue  is  not  war- 
ranted where  proceeding  to  condemn  easement 
for  telegraph  fines  over  railroad  right  of  way 
is  brought  in  the  federal  court,  because  it  is 
for  some  purposes  deemed  an  action  at  law  with- 
in Rev.  St.  U.  S.  §566  (Comp.  St.  1916,  S  1583). 
—Louisville  &  N.  K.  Co.  v.  Western  Union  Tele- 
graph Co.,  359. 

<5=>I9(16)  (U.S.C.C.A.Okl.)  A  proceeding  to 
forfeit  an  automobile,  under  Kev.  St.  2140 
(Comp.  St.  1916,  §  4141),  seized  on  land,  on 
ground  that  it  was  used  as  means  for  introduc- 
tion of  intoxicating  liquor  into  Indian  country, 
is  one  at  law,  and  parties  are  entitled  to  usual 
rights  and  remedies  incident  to  such  action,  m- 
eluding  right  to  trial  by  jury.— Shawnee  Nat 
Bank  v.  United  States,  509. 
<©=>25(2)  (U.S.C.C.A.MO.)  Where  defendant 
was  adjudged  guilty  of  contempt  under  Judicial 
Code,  I  268,  for  attempt  to  influence  a  juror 
as  to  his  verdict,  held  tnat,  record  showing  no 
demand  for  a  jury  trial,  defendant  could  not 
complain  that  he  had  been  denied  same  on  the- 
ory that,  as  his  act  was  also  offense  under 
Penal  Code,  {  135,  and  state  lawa,  he  was  en- 
titled to  a  trial  by  jury  under  Act  Cong.  Oct. 
15,  1914,  c.  323,  {§  21,  22,  because  section  24 
was  invalid  as  class  legislation.— Couts  v.  Unit- 
ed  States,  521. 

«=>3I(4)  (U.S.C.C.A.Ohio)  Complaint  or  peti- 
tion by  trustee,  addressed  to  bankruptcy  court 
in  exercise  of  its  equity  powers,  praying  ac- 
counting for  damages  resultiug  from  appoint- 
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ment  of  receiver,  which  was  secured  through 
imposition  on  court,  is  not  violative  of  right  to 
jury  trial— In  re  Veler,  543. 

LACHES. 

See  Corporations,  <S=a209;    Tnists,  «=»305. 

LANDLORD  AND  TENANT. 

See  Carriers,  ^=»117:  Internal  Revenue,  ^=» 
7;  .Joint  Adventures.  ^=:»1,  4;  Judgment, 
^=>r>49;  ^fines  and  Minerals,  ^=>58;  Stip- 
ulations, ^=»14. 

IV.   TERMS  FOR  TEARS^ 
(D)   Termination. 

^=>I03(1)  (U.S.C.C. A.Porto  Rico)  Breach  of 
condition  or  covenant  with  right  of  re-entry 
does  not  ipso  facto  work  forfeiture  of  lease,  but 
merely  subjects  grantee  or  lessee  to  liability  to 
have  forfeiture  declared  at  lessor's  option. — 
Porto  Rico  Ry.,  light  &  Power  Ca  ▼.  United 
States,  76. 

VH.  PREMISES,  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B>  Injuries  from  Danveromi  or  Defeettve 
c;onditlon. 

<®=»I67C2)  (U.S.C.C. A.Tex.)  Where  street 
railway^  company  conducted  amusement  park 
for  purpose  of  increasing  its  traffic,  and  as 
part  of  park  constructed  a  pool,  it  is  liable  for 
death  of  one  drowned  as  result  of  structural 
defects  in  pool,  even  though  it  leased  pool  to 
one  who  for  small  sum  operated  same.—South- 
western  Gas  &  Electric  Co.  ▼.  Thomas,  333. 


See  Public  Lands. 


LANDS. 
LEASE. 


See  Landlord  and  Tenant;  Mines  and  Biiner- 
als,  ^=958;    Public  Lands,  «s»209. 

LETTERS. 

See  Conspiracy,  ^=»43;  Criminal  Law,  ^» 
402;   Limitation  of  Actions,  ^s»14& 

LIBEL 

See  Admiralty,  ^=>66. 

LIENS. 

See  Bankruptcy,  ^=s>192,  262;  Maritime  Liens; 
Mechanics   Liens. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Courts,  ^=:»366; 
Deeds,  ^=»176;  Receivers,  ^=»170;  United 
States,  <S=>67. 

n.  COMPUTATION   OF  PERIOD   OF 
IiIMITATION. 

(B)  Performanoe  of  Condition,  Demand, 
and  Notice. 

^=>66(4)  (U.S.C.C.A.Ariz.)  Balances   due    upon 
unpaid  capital  stock  of  a  corporation   do  not 


become  payable,  so  as  to  start  the  nmning  of 
limitation,  until  there  has  been  a  call  or  assess- 
ment.—In  re  Phoenix  Hardware  Co.,  384. 

in.  ACKNOWIiEDOMENT,   TTEW 

PROMISE,  AND  PART 

PAYMENT. 

«=>I48(4)  (U.S.C.CAJ^J.)  Letter  of  a  cor- 
poration held  to  contain  a  sufficient  ackDowl- 
edgment  of  an  antecedent  debt  to  raise  the  bar 
of  the  statute  of  limitations  of  New  Jersey 
(3  Comp.  St.  N.  J.  1910,  p.  3167,  {  10).- 
Stokes  V.  Williams,  166. 

<S=>I58  (U.S.C.C.A.N.Y.)  Where  there  was 
only  one  debt  due  from  insolvent,  his  direc- 
tion to  put  to  his  credit  note  delivered  to  cred- 
itor must  be  construed  as  payment  on  debt 
and  to  have  revived  same,  although  barred 
by  limitations. — In  re  Salmon,  306. 
<S=>I63(1)  (U.S.C.C.A.N.Y.)  Payment  niade  bj 
one  who  knows  he  is  insolvent,  whidi  he  di- 
rects to  be  applied  to  his  credit,  made  to  one 
who  has  no  knowledge  of  insolvency  of  payor, 
takes  debt  out  of  statute  of  limitations,  so 
that  on  bankruptcy  of  payor  it  may  come  in 
and  participate  in  assets.— In  re  Salmon,  306. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  ^=:»14. 

LITERARY  PROPERTY. 

See  Copyrights. 

LIVE  STOCK. 

See  Carriers,  ^=»37. 

LOGS  AND  LOGGING. 

See  Treapass,  «=>20. 


MAIL 


See  Post  Office. 


MANDAMUS. 

See  Exceptions,  BiU  of,  «=s>53. 

I.  NATURE  AND  GROUNDS  IN  OE9« 
ERAIh 

<S=»4(1)  (U.S.C.CA.W.Va.)  A  writ  of  mtD- 
damus  will  not  be  granted  to  require  a  Di«- 
trict  Judge  to  correct  alleged  errors  occor- 
ring  on  the  trial  of  a  cause,  where  they  cm 
be  brought  up  for  review  by  appeaL— In  re 
Duncan,   207. 

MARITIME  LIENS. 

See  Towage,  ^=»9. 

I.  NATURE,   GROUNDS,   AND  SUB- 
JECT-MATTER IN  GENERAL. 
(A)  Under  MarlUme  l<aw. 

«=>9  (U.S.C.C. A. Va.)  A  claim  of  a  charterer 
for  dead  freight,  which  is  in  the  nature  of  ose 
for  loss  of  profits,  is  not  enforceable  in  a  foit 
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in  rem  as  a  lien  on  the  yessel. — Clinton  y 
Smith  &  Terry,  171. 

in.  ENFORCEBCEKT. 
(A)   In  Admiralty. 

<S=>64  (U.S.C.C.A.La.)  A  libel  held  not  to  al- 
lege facts  which  gave  libelant  a  maritime  lien 
on  a  dredge  for  the  sinking  of  a  barge  used  in 
connection  with  the  dredge.— The  Dixie,  106. 

MASTER  AND  SERVANT. 

See  Contracts,  ^=»108;    Courts.  ^=>37;    Evi- 
dence, <e=:>75,  318;   Seamen;  Trial,  ^=»238. 

I.  THE  BELATION. 
(B)   Statutory  Revvlatlon. 

«=>I3  (U.S.O.CA.Colo.)  Where  telegraph  oper- 
ator employed  by  defendant,  who  performed  du- 
ties for  and  was  subject  to  orders  of  second  rail- 
road company,  which  through  accounting  be- 
tween two  companies  made  contributions  to  his 
salary,  was  required  by  second  company  to  re- 
main on  duty  longer  than  allowed  by  Hours  of 
Service  act,  defendant  is  liable  for  oenalty  pre- 
scribed.—United  States  V.  Denver  &  R.  G.  R. 
Co.,  422. 

<|=»I3  (U.S.C.C.A.Mich.)  Under  Hours  of  Serv- 
ice Act,  §2,  held  that,  where  operator  was  kept 
on  duty  in  station  office  more  than  12  hours 
during  day,  and  operator  was  kept  on  duty  in 
box  car  office  in  yards  some  distance  away  for 
more  than  12  hours  at  night,  two  offices  must, 
in  view  of  their  proximity,  be  considered  as 
one,  and  so  violation  of  act  is  shown.— Grand 
Rapids  &,  I.  Ry.  Co.  v.  United  States,  556. 
^=»l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

n.   SERVICES    AHD    COMPENSATION. 

(A)   Performance  of  Services. 

<S=>62  (U.S.C.C.A.Mich.)  A  patent  for  a  sheet 
metal  safe  or  cabinet  issued  to  defendant  held 
one  for  an  improvement  in  safe-cabinet  art  and 
within  terms  of  contract  requiring  defendant  to 
treat  as  property  of  his  employer,  all  improve- 
ments in  safe-cabinet  and  his  inventions  em- 
bodying any  principles  of  safe  cabinet  construc- 
tion.—Wege  V.  Safe-Cabinet  Co.,  606. 

Where  contract  between  defendant  and  his 
employer  requiring  him  to  act  as  superintend- 
ent of  employer's  manufacturing  business,  pro- 
vided that  any  patents  for  improvements  and 
inventions  in  article  manufactured  should  be- 
come property  of  employer,  defendant  is  im- 
pliedly bound  to  assign  such  patents.- Id. 

m.  IfASTER'S    UABILITY    FOR    IN* 

JURIES   TO   SERVANT. 

(A)   Nature   and   Bxtent   in   General. 

^^87 1/2*  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 


<S=>I00(1)  (U.S.  CCA.  Miss.)  An  express 
company  is  a  carrier  by  railroad,  within  sec- 
tion 6  of  federal  Employers*  lAability  Act; 
hence  an  agreement  between  company  and  its 
messenger  that  there  could  be  no  recovery  by 
messenger  for  injuries  sustained  while  traveling 
on  any  railroad  is  invalid.— Taylor  v.  Wells 
Fargo  &  Co.,  161. 

(C)   Metboda  of  "Worlc*  Rules,  and   Orders. 

<g=>l37(3)  (U.S.CC.A.Mo.)  Driver  of  railway 
motorcar  hdd  guilty  of  no  breach  of  duty  to- 
wards fellow  employ6  in  failing  to  stop,  though 
seeing  approaching  automobile,  unless  he  per- 
ceived that  the  automobile  driver  would  not  stop 
and  thereafter  failed  to  exercise  reasonable  care. 
—Kansas  City,  C  &  S.  Ry.  Co.  v.  Shoemaker, 
416. 

€=»I42  (U.S.C.C.A.Mich.)  That  it  was  neces- 
sary for  brakemen  to  go  on  top  of  car  to  set 
retainers,  which  were  parts  of  air  brake  sys- 
tem, does  not,  in  view  of  Safety  Appliance  Act, 
justify  rule  of  railroad  company  requiring  use 
of  hand  brakes  in  descent  of  a  long  grade. — 
Grand  Rapids  &  I.  Ry.  Co.  v.  United  States, 
560. 

As  Hand  Brake  Act,  §  5,  declares  that 
nothing  therein  shall  be  held  or  construed  to 
relieve  any  common  carrier  from  any  provisions 
of  original  Safety  Appliance  Act,  as  amended 
by  Act  April  1,  1896,  c.  87,  and  Act  March  2, 
1903.  c.  976,  requirement  that  freight  cars 
should  be  equipped  with  hand  brakes  does  not 
justify  a  railroad  company  in  directing  their 
brakemen  to  use  the  same  on  descent  of  a  long 
grade.— Id. 

(H)  Actions. 

^:»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<S=>265(3)  (U.S.C.OA.M0.)  Railway  employi^, 
injured  while  riding  on  motorcar,  held  to  have 
burden  of  proving  allegation  that  negligence  of 
the  driver  caused  or  directly  contributed  to  the 
collision  with  an  automobile.— Kansas  City,  C. 
&  S.  Ry.  Co.  V.  Shoemaker,  416. 
«@=»265(12)  (U.S.CC.A.Mo.)  Railway  employ^, 
riding  on  motorcar  which  collided  with  automo- 
bile, held  to  have  burden  of  proving  allegation 
as  to  negligence  of  driver  of  motorcar. — Kansas 
City.  C  &  S.  Ry.  Co.  v.  Shoemaker,  416. 
«@=»278(18)  (U.S.CCA.Va.)  A  verdict  finding 
a  railroad  company  negligent  and  liable  for  the 
death  of  a  switchman  struck  bv  a  train  in  the 
yard  held  not  supported  by  the  evidence  un- 
der the  instructions  of  the  court.— Atlantic 
Coast  Line  R.  Co.  v.  Selden,  174. 
<©=>285(1)  (U.S.CC.A.M0.)  In  absence  of  sub- 
stantial evidence  that  driver  of  railway  motor- 
car perceived  that  automobile  driver  would  not 
stop,  and  that  failure  thereafter  to  exercise  rea- 
sonable care  directly  contributed  to  fellow 
employe's  injury,  direction  ot  verdict  held  im- 
properly denied.— Kansas  City,  C  &  S.  Ry. 
C?o.  V.  Shoemaker,  416. 

<g=>285(7)  (U.  S.  C.  C.  A.  N.  Y.)  Where  railroad 
employe  was  injured  while  bending  over,  in- 
serting stuffing  and  grease  in  journal  boxes  of 
cars,  and  there  was  testimony  that  at  time  of 
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injury  cara  were  sent  down  adjoining  track 
with  doors  hanging  or  sticking  out  question 
whether  he  was  struck  by  such  an  obstruction 
was  properly  submitted  to  the  jury. — New  York 
Cent.  R.  Co.  v.  Gapinski,  354. 
<&=»287(4)  (U.S.C.O.A.Mt>.)  In  absence  of  sub- 
stantial evidence  that  driver  of  railway  motor- 
car perceived  that  automobile  driver  would  not 
stop,  and  that  failure  thereafter  to  exercise  rea- 
sonable care  directly  contributed  to  fellow  em- 
ploye's injury,  direction  of  verdict  held  improp- 
erly denied.--Kansa8  City,  C.  &  S.  Ry.  Co.  v. 
Shoemaker,  416. 

<&=>289(21)  (U.S.C.C.A.W.Va.)  An  employe, 
injured  by  the  falling  of  telephone  pole  decay- 
ed beneath  surface  of  the  ground,  held  not 
chargeable  with  contributory  negligence  as 
matter  of  law.— Western  Union  Telegraph  Co. 
V.  Hickman,  17. 

VI.   WORKMEN'S    COSfPENSATION 
ACTS. 

(A)  Nature  and  Grounds  of  Master's  Lla- 

btlltT. 

^=s>362  (U.S.C.C.A.W.Va.)  Under  Workmen's 
Compensation  Act  of  West  Virginia,  which  ex- 
empts from  its  operation  persons  in  "casual 
employment,"  exemption  depends,  not  on  na- 
ture of  work  performed,  but  on  nature  of  con- 
tract of  employment.— Western  Union  Tele- 
graph Co.  V.  Hickman,  17. 

MECHANICS'  LIENS. 

II.  BIGHT  TO  IiIEN. 
(A)  Nature  of  Improvement. 

«=>32  (U.S.  CCA.  Tex.)  Under  Const.  Tex. 
art.  16,  §  37,  seller  of  ice  and  refrigerating  ma- 
chinery, which  was  complete  in  itself  and  could 
be  disconnected  without  injury^  from  purchas- 
er's plant  as  it  theretofore  existed  by  unbolt- 
ing four  connections,  is  entitled  to  lien  there- 
on.—Reeves  V.  York  Engineering  &  Supply  Co., 
439. 

MERGER. 

See  Judgment,  <d=:»564-721. 

MEXICAN  MONEY. 

See  Payment,  ^=»12. 

MINES  AND  MINERALS. 

X.  PUBLIC  MINERAI.  LANDS. 

(B)  Location    and    Acanlsltion    of    Claims. 

^=s>38(23)  (U.S.C.CA.Nev.)  In  actions  bepun 
in  state  court  pursuant  to  Rev.  St.  f§  2325, 
2326  (Comp.  St.  1916,  f§  4622,  4623),  to, de- 
termine contests  over  Nevada  mining  claims, 
which  were  removed  to  federal  court  and  con- 
solidated, refusal  of  instructions,  requested 
by  defendant,  submitting  issue  of  adverse  pos- 
session, which  was  raised  by  evidence,  was 
prejudicial  error;  limitations  being  defense 
under  Nevada  statutes,  applicable  to  actions 
t*  recover  mining  claims.— Ralph  v.  Cole,  133. 


n.  TITLE,  CONVETANCEB,  AXD  OOH- 

TBACT8. 

(C)  Leases^  Ijicenses,  and  Contraetn. 

«=>58  (U.S.C.C.A.Ky.)  Oil  and  gas  leaae. 
granted  in  consideration  of  $1  actually  paid, 
under  which  lessee  covenanted  to  complete  well 
within  one  year,  or  to  pay  10  cents  an  acre 
yearly  in  advance  for  each  additional  year  that 
such  completion  was  delayed,  and  further  cove- 
nanted to  pay  lessor  one-eighth  of  all  oO  pro- 
duced, held  valid,  despite  provisions  for  snrretk- 
der  by  lessee  on  payment  of  $l.~Baydare  t. 
Lindley,  585. 

MINORITY  STOCKHOLDERS. 

See  Corporations,  ^=:»211. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE 

See  Sales,  «=936. 

MODIFICATION. 

See  Contracts,  «=>247;  Fraods,  Statute  of, 
•8=>119. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  ^=>781. 

MORTGAGES. 

See  Appeal  and  Error,  ^=»781;  Bankruptcy, 
iS=>213,  262.  334.  345;  Chattel  Mortgages: 
Costs,  «=»107;  Frauds,  Statute  of.  €=HS3; 
Injunction,  ^=^235;    Judgment,  ^=»049. 

L  REQUISITES  AND  VALIDITT. 

(A)  Nature  and  E^ssentlnls  of  Convexaneefl 

as  SecnrttT* 

<S=»32(3)  (U.S.C.C.A.Mi8S.)  While  relation  of 
debtor  and  creditor  is  essential  to  existence  of 
mortgage,  conveyance  absolute  in  form,  but  as 
security  for  debts  of  grantor,  which  the  grantee 
agreed  to  assume,  will  be  treated  in  equity  as 
a  mortgage;  debts  not  being  extinguished  by 
the  conveyance.— Bolin  v.  Wilkes,  615. 
<S=>33(5)  (U.S.C.C.AJ>orto  Rico)  Where  rec- 
ord owners  of  land,  to  which  they  had  taken 
title  by  absolute  conveyance,  leased  it  to  their 
grantor  with  option  to  purchase,  they  were  not 
mortgagees,  but  owners  of  the  land. — Franceadd 
Jones.  3. 

^=»37(2)  (U.S.C.C.A.Miss.)  A  conveyance  of 
land  absolute  in  form,  without  an  accompanying 
defeasance,  contract  of  repurchase,  or  other 
agreement  in  writing,  may,  in  equity,  by  extrin- 
sic and  parol  evidence,  be  shown  to  be  a  mort- 
gage, without  violating  parol  evidence  rule  or 
statute  of  frauds.— Bolin  v.  Wilkes,  615. 

Where  land  was  conveyed  by  deed  absolute  oo 
its  face  as  security  for  debt,  and  representative 
of  grantor  remained  in  possession  of  either 
whole  or  part  of  premises.  Code  Miss.  1903,  { 
4783,  declaring  parol  evidence  inadmusible  to 
show  certain  conveyances  to  be  mortgages,  hu 
no  application.— Id. 

Under  Code  Miss.  1906,  S  4783,  parol  evidence 
is  admissible  to  show  that  written  memortn- 
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dum  execated  by  grantee,  acknowledging  mort- 
gage character  of  absolute  deed,  was  delivered, 
and  that  person  to  whom  it  was  addressed  was 
acting  for  grantor,  since  statute  would  not  ex- 
clude all  oral  evidence  when  controlling  fea- 
tures are  established  by  written  evidence.— Id. 

X.   FORECLOSURE   BY  ACTION. 
(B)  Parties  and  Proceaa. 

^©=>427(1)  (U.S.C.C.A.N.Y.)  The  mortgagor,  or, 
if  he  has  conveyed  before  suit  brought,  his  gran- 
tee, is  a  necessary  party  to  an  action  to  foreclose, 
and,  if  not  made  a  party,  his  equity  of  redemp- 
tion is  not  foreclosed.— Jn  re  Soltmann,  413. 

(J)  Sale. 

<&=>534  (U.S.C.C.A.S.C.)  Purchaser  at  fore- 
closure sale  in  suit  to  which  grantee  of  mort- 
gagor was  not  party  obtains  only  equitable 
assignment  of  mortgage. — Williamson  &  Brown 
Land  &  Lumber  Co.  ▼.  Mullins  Lumber  Co., 
448. 

(Ij)  Dtapoaitlon  of  Proceeda   and  Svrplna. 

€==>567(1)  (U.S.C.C.A.N.Y.)  Where  mortgagor 
was  not  a  party  to  a  suit  to  foreclose,  nor  was 
his  trustee  in  bankruptcy  made  a  party,  a  pur- 
chaser at  such  foreclosure  sale  becomes  an  as- 
signee of  the  mortgage,  and  if  he  enters  into  pos- 
session, becomes  a  mortgagee  in  possession;  so, 
on  foreclosure  of  prior  mortgage,  purchaser 
would  be  entitled  to  surplus,  etc. — In  re  Solt- 
mann, 413. 

XI.  REDElfPnON. 

<S=»59I(3)  (U.S.C.CA.Miss.)  The  parties  to  a 
mortgage  cannot,  by  any  stipulation  or  contract 
therein  or  contemporaneous  therewith,  extin- 
guish the  right  of  redemption;  and  this  is  so, 
though  the  conveyance  be  absolute  in  form.— 
Bolin  V.  Wilkes,  615. 

«S=>596,  597  (U.S.C.C.A.Mi8S.)  A  mortgagor 
may,  by  an  agreement  based  on  sufficient  con- 
sideration and  entered  into  after  the  execution 
of  the  mortgage,  release  his  equity  of  redemp- 
tion; likewise  he  may  estop  himself  from  as- 
serting that  right. — Bolin  v.  Wilkes,  615. 
«e=>608'/2  (U.S.C.CA.Miss.)  As  an  incident  to 
a  suit  to  have  a  deed  declared  a  mortgage,  court 
of  equity  has  jurisdiction  to  declare  an  account- 
ing for  the  profits  received  from  the  property. — 
Bolin  V.  Wilkes,  615. 

A  bill  seeking  to  have  a  deed  of  lands  partly 
located  in  Mississippi  declared  a  mortgage  held 
to  sufficiently  charge  fraud,  so  as  to  take  the 
case  out  of  Code  Miss.  1906,  §  4783.— Id. 

Sufficiency  of  bill  is  not  to  be  determined  by 
consideration  of  whether  pleader  will  be  able  to 
establish  his  allegations,  so  bill  seeking  to  have 
deed  absolute  on  its  face  declared  mortgage  is 
not  subject  to  attack  under  Code  Miss.  1906,  § 
4783,  on  ground  that  character  of  instrument 
could  only  be  established  by  parol,  where  bill 
set  up  writings  showing  mortgage  character  of 
deed.— Id. 

MOTIVE. 

See  Evidence,  ^=»81. 

MUNICIPAL  CORPORATIONS. 

See  Street  Railroads. 


MUSIC. 

See  Copyrij^ts,  ^=>12. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NARCOTICS. 

See  Criminal  Law,  ^=»369;   Poisons, 


NATURALIZATION. 

See  Criminal  Law,  ^=»1128,  1169;  Perjury, 
<&=»25,  26. 

NAVIGABLE  WATERS. 

I.   RIGHTS   OF  PUBLIC. 

«=>33  (U.S.C.CA.La.)  Right  which  public  in 
Louisiana  has  to  use  banks  of  navijjable  rivers 
does  not  entitle  one  other  than  a  riparian  pro- 

Erietor  to  appropriate  part  of  such  bank  to 
is  private  use,  and  a  riparian  proprietor  has 
such  an  interest,  distinct  from  that  of  the  pub- 
liCj  that  he  may  recover  for  another^s  appro- 
priation of  a  part  of  the  bank  to  a  private  use. 
—Pittsburgh  &  Southern  Coal  Co.  v.  Otis  Mfg. 
Co.,  577. 

Const.  La.  art.  290,  enabling  riparian  owners 
whose  property  is  bounded  by  a  navigable 
stream,  subject  to  stated  conditions,  to  become 
the  agency  for  making  public  use  of  the  batture 
or  banks  owned  by  them,  ^does  not  limit  the 
right  of  a  riparian  proprietor  to  complain  of 
an  unauthorized  private  use  of  his  property  by 
another. — Id. 

n.  LANDS  UNDER  IXTATER. 

<S=>36(3)  (U.S.C.C.A.La.)  Under  Ov.  Code  La, 
arts.  455,  457,  land  between  a  levee  and  a  navi- 
gable river  is  the  property  of  a  riparian  pro- 
prietor, though  subject  to  public  use.— Pitts- 
burgh &  Southern  Coal  Co.  v.  Otis  Mfg.  Co., 
577. 

NECESSARY  PARTIES. 

See  Mortgages,  ^=»427. 

NEGLIGENCE. 

See  Carriers,  <©=>121,  136,  318;  Collision; 
Death;  Electricity,  ^=s>19;  Landlord  and 
Tenant,  ^=»167;  Master  and  Servant,  <©=> 
100-2^;  Railroads,  <g=»301-350;  Seamen, 
«g=>29;  Shipping,  «S=>84,  101,  120,  166;  Tow- 
age, ^?=>15, 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «=»108. 
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NEW  TRIAL 

See  Appeal  and  Error,  ^s^llO,  169. 

n.   GROUNDS. 
(H)  Netrly  Discovered  Bvldence. 

<8=»I08(1)  (U.S.C.C.A.Ohio)  On  writ  of  error 
to  review  judgments  in  i)Ienary  actions  by  trus- 
tee in  bankruptcy  attacking  as  preferential  pay- 
ments by  bankrupt,  evidence  alleged  to  nave 
been  newly  discovered  since  the  judgments  were 
entered  held  not  of  such  a  character  as  would 
probably  produce  a  different  result.— Turner 
V.  Schaeffer,  564. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  ^=»397;  Bankruptcy, 
<©=>166;  Banks  and  Banking,  ^=>117;  Bills 
and  Notes,  <S=»339;  Carriers,  €=»83;  Pub- 
lic Lands,  <S=»103;  Shipping,  ^=>142;  Unit- 
ed States,  «=>67. 

NOVATION. 

«g=>5  (U.S.C.CA.N.Y.)  A  "novation"  is  the  sub- 
stitution of  one  debtor  in  place  of  another;  the 
old  debt  being  extinguished.— Rensselaer  &  S. 
R.  Co.  v.  Irwin,  636. 

NOVELTY. 

See  Patents,  <S=»37,  42. 

OBJECTIONS. 

See  Appeal  and  Error,  ^=>231;  Bankruptcy, 
<e=>413;  Courts,  <S=»276;  Criminal  Law,  ^=» 
1043. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^=s>163. 

OFFICERS. 

See  Banks  and  Banking,  <S=»109,  117;  Corpora- 
tions. ^=>406,  426;  Joint-Stock  Companies, 
^=»18 ;    Receivers. 

OIL 

See  Mines  and  Minerals,  ^=^58. 

OPINION  EVIDENCE. 

See  Evidence,  «=>533. 

OPTIONS. 

See  Sales?  ^=>24;  Shipping.  ^=>58;  Specific 
Performance,  ^=»12G;  Vendor  and  Purchas- 
er, <S=»70. 

OVERT  ACT. 

See  Conspiracy,  ^=»28,  43. 

PANAMA. 

See  Evidence,  ^=»37. 


PARENT  AND  CHILD. 

See  Death,  ^=»69,  99. 

«=>9  (U.S.C.CJL.Okl.)  While  equity  wiU  dose- 
ly  scan  contract  between  parent  and  chUd, 
entered  into  shortly  after  child  reached  his 
majority,  yet  contract  is  not  prima  fade  void, 
and  where  not  unconscionable,  and  made  by 
child  with  complete  understanding,  will  not  be 
stricken  down.— Williams  v.  Canary,  352. 

PAROL  EVIDENCE 

See  Mortgages,  ^=>Z7, 

PARTIAL  ASSIGNMENT. 

See  Assignments,  ^=»58. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedinijg  or  instru- 
ments, see  also  the  various  specific  topics. 

PARTNERSHIP. 

See  Bankruptcy,  «=>31,  81.  91,  404;  Corpora- 
tions, ^=p379;  Internal  Revenue,  ^=»7;  Jqint 
Adventures;  Joint- Stock  Companies;  Jods- 
ment,  ^=»721. 

I.  THE  REIJkTIOir. 
(A)   Creation  and  Reanlaltes* 

^=»5  (U.S.C.C.A,Mich.)  Tte  rdation  of  the 
parties  is  determined  by  their  intention,  and 
mere  participation  in  profits  will  not  alone  es- 
tablish a  partnership.— Reid  v.  Shaffer,  479. 

IV.   RIGHTS  AND  IXABIUTIES  AS 

TO   THIRD  PERSONS. 

(A)  Representation    of   Finn   Iby    Partner. 

$=:»I39  (U.S.C.C.A.Hawaii)  Any  member  may 
bind  partnership  by  contract,  though  partner- 
ship IS  composed  of  corporations. — Haiku  Su- 
gar Co.  V.  Johnstone,  155. 

V.   RETIREMENT  AND  ADMISSION  OF 
PARTNERS. 

<e=:>224  (U.S.C.C.A.Hawaii)  While  in  a  joint- 
stock  company  the  members  have  no  right  to 
decide  what  new  members  shall  be  admitted, 
the  right  of  delectus  personarum  is  an  inherent 
quality  of  an  ordinary  partnership.— Haiku  Su- 
gar Co.  V.  Johnstone,  155. 
$=»227  (U.S.C.C.A.Hawaii)  A  partnership, 
though  it  may  consist  of  several,  is  ordinari- 
ly made  up  of  members  who  are  drawn  to  each 
other  by  feelings  of  mutual  confidence;  heioe 
no  member  is  at  liberty  to  retire  and  substi- 
tute another.— Haiku  Sugar  Co.  v.  Johnstone, 
155. 

VH.   DISSOLUTION.   SETTUSBIENT, 

AND  ACCOUNTING. 

(A)  Causes  of  Dissointlon. 

^=>264  (U.S.C.CA.Hawaii)  The  provision  m 
the  by-laws  of  a  partnership  composed  of  cor- 
porations for  existence  of  the  association  for 
45  years,  unless  sooner  terminated  by  mutual 
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consent,  does  not  show  any  plan  for  change- 
ability in  the  membership,  and  dissolution 
'would  probably  be  effected  through  the  trans- 
fer of  any  partner's  interest.— Haiku  Sugar  Co. 
V.  Johnstone,  155. 

PASSBOOKS. 

See  Banks  and  Banking,  «=»16e. 

PASSENGERS. 

See  Carriers,  <8=9318;    Shipping,  «=9l6e. 

PATENTS. 

See  Contracts,  ^=»108;    Master  and  Servant, 
^=»62;    Specific  Performance,  ^=>71. 

I.   SUBJECTS   OF  PATENTS. 

^=>I5  (U.S.C.C.A.N.Y.)  Where  an  inventor  at 
the  same  time  devises  a  container  for  electric 
light  of  pleasing  design  and  a  mechanical  con- 
trivance conveniently  united  with  an  sesthetic 
cover,  he  has  made  two  inventions,  and,  though 
be  at  first  secures  only  a  mechanical  patent,  be 
may  within  the  two-year  period  procure  a 
design  patent,  without  violating  the  rule  against 
double  patenting.—Bayley  &  Sons  v.  Standart 
Art  Glass  Co..  436. 

A  design  patent  for  an  ornamental  electiic 
light  fixture  must  be  viewed  in  its  entirety;  its 
effect  being  optical.— Id. 

n.  PATENTABILITT. 
(A)  Invention. 

€=^16  (U.S.C.C. A.Ohio)  A  device  may  be  at 
the  same  time  an  infringement  upon  the  rela- 
tively generic  claim  of  a  prior  patent  and  also 
be  a  patentable  improvement  thereon.— General 
Electric  Co.  v.  Cooper  Hewitt  Electric  Co.,  121. 
<S=»36  (U.S.C.C.A.N.Y.)  The  fact  alone  that  a 
patented  article  has  been  commercially  success- 
ful is  an  unsafe  test  of  invention.— National 
Sweeper  Co.  v.  Bissell  Carpet  Sweeper  Co., 
232. 

(B)  NoveltT* 
^=>37  (U.S.C.C.A.N.J.)  The  union  gf  selected 
elements  from  various  sources  in  a  patented 
structure  may  be  an  improvement  upon  any- 
thing the  art  contains;  but  if,  in  combining 
them,  no  novel  idea  is  developed,  there  is  no 
patentable  invention,  however  great  the  im- 
provement may  be.— Turner  v.  Lauter  Piano 
Co.,  48. 

<©=>42  (U.S.C.C.A.N.Y.)  Whether  it  is  patent- 
able novelty  to  change  the  old  parts  of  a  well- 
known  machine  depends  on  whether  the  result 
is  new  or  merely  an  improvement. — Mayer  ▼.  A. 
&  H.  G.  Mutschler,  29. 

(E3)  Prior  Public  Use  or  Sale. 

<&=>76  (U.S.C.C. A.N.Y.)  An  inventor's  sale  of 
even  one  experimental  machine  is  a  disclosure 
to  the  public  of  the  invention,  which  is  a  de- 
fense to  an  action  for  infringement  of  the  pat- 
ent—Mayer V.  A.  &  H.  G.  Mutschler.  29. 

Though  an  inventor  transferred  by  formal  bill 
of  sale  an  experimental  machine,  merely  for 
the  purpose  of  defeating  his  creditors,  he  can- 
not, where  a  patent  subsequently  issued  was  i 


?|uestioned  on  the  jrround  of  prior  use,  contend, 
or  the  purpose  of  defeating  the  rights  of  the 
public,  that  the  bill  of  sale  was  in  reality  a 
mortgage.— Id. 

<g=»8l  (U.S.C.C. A.IIL)  Patent  is  not  open  to 
attack  because  invention  was  disclosed  in  pat- 
ent subsec^uentlv  issued,  where  there  was  no 
clear  showing  of  prior  use  of  device  last  patent' 
ed.— Automatic  Pencil  Sharpener  Co.  v.  Stew- 
art Mfg.  Co.,  112. 

in.  PERSONS   ENTITLED  TO   PAT- 
ENTS. 

«g=>9l(l)  (U.8.C.C.A.I11.)  The  burden  rests  on 
complainant  in  an  infringement  suit  to  prove 
that  the  patentee  was  the  original  and  first  in- 
ventor of  the  thing  patented.— West  Coast 
Roofing  &  Mfg.  Co.  V.  Elaborated  Ready  Roof- 
ing Co.,  257. 

IV.  APPLICATIONS    AND    PROCEED- 

INGS  THEREON. 

<g=»IOI  (U.S.C.C.A.N.Y.)  One  claim,  or  set  of 
claims,  cannot  be  helped  out  by  judicial  incor- 
poration therein  of  other  claims,  or  parts  there- 
of, in  the  patent  application.— Mayer  v.  A.  & 
H.  G.  Mutschler,  2J). 

<g=s>l09  (U.S.C.C. AOhio)  Insertions  by  way  of 
amendment  in  the  description  or  drawing,  or 
both,  of  a  patent  application,  are  not  new  mat- 
ter which  invalidates  the  patent,  if  they  are 
only  in  amplification  and  explanation  of  what 
was  already  reasonably  indicated  to  be  within 
the  invention.— General  Electric  Co.  v.  Cooper 
Hewitt  Electric  Co.,  121. 
€=>M2(3)  (U.S.C.C.4.Cal.)  Issuance  of  patent 
creates  prima  facie  presumption  of  patentable 
difference  between  the  device  for  whicn  a  patent 
was  issued  and  an  earlier  patented  invention.— 
Wonder  Mfg.  Co.  v.  Block,  658. 

V.  REQUISITES  AND  VALIDITY  OF 
LETTERS  PATENT. 

€=>I25  (U.S.C.0.A.I11.)  The  failure  of  an  ap- 
plicant to  prosecute  his  application  within  two 
years  after  it  was  filed  does  not  invalidate  a 
patent  afterward  granted  thereon;  such  allow- 
ance being  within  the  jurisdiction  given  the 
Commissioner  by  Rev.  St.  |  4894  (Comp.  St. 
1916.  §  9438).— Schram  Glass  Mfg.  Co.  v.  Ho-  • 
mer  Brooke  Glass  Co.,  264. 

IX.  CONSTRUCTION  AND  OPERATION 

OF  LETTERS  PATENT. 

(A)   In  General. 

<g=»l57(l)  (U.S.C.C A.m.)  A  clause  at  the  be- 
ginning of  the  claims  of  a  mechanical  patent, 
stating  the  purpose  of  the  device,  is  not  to  be 
ignored  as  not  describing  any  element,  but  is  a 
modifying  clause,  to  be  read  upon  every  element 
thereafter  described. — Schram  Glass  Mfg.   Co. 

V.  Homer  Brooke  Glass  Co.,  264. 

(B)  Limitation  of  Claims. 

€=>I65  (U.S.C.C. A.Cal.)  A  patent  is  no  broad- 
er than  its  claims;  and,  if  the  language  of  the 
claims  is  clear  and  distinct  the  patentee  is 
bound  thereby.— Wilson  &,  WiUard  Mfg.  Co.  v. 
T^nion  Tool  Co..  639. 

«=>I67(1)  (U.S.C.C.  A.Ohio)  In  determining 
whether  a  patent  shows  an  inventive  advance 
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over  a  prior  patent,  the  structure  disclosed  by 
the  specification  and  drawings  of  the  prior  pat- 
ent, and  not  the  language  of  its  claims,  is  to  be 
considered. — General  Electric  Co.  v.  Cooper 
Hewitt  Electric  Co.,  121. 

«=>I68(2)  (U.S.C.C.A.Mich.)  An  inventor's 
acquiescence  in  the  rejection  of  a  broad  claim, 
and  his  acceptance  in  its  place  of  one  distinctly 
limited,  estops  him  from  thereafter  seeking  the 
benefit  so  surrendered;  and  this  regardless  of 
whether  the  Patent  Office  was  right  or  wrong 
in  rejecting  the  original  claim.^Vanmanen  v. 
I^onard,  57. 

<e=»l72  (U.S.C.CA.Cal.)  Where  a  patentee 
was  not  the  first  in  the  field,  and  there  had 
been  earlier  similar  inventions,  the  scope  of 
the  invention  must  be  deemed  limited,  by  the 
language  of  the  claim,  to  the  construction  there- 
in specified.— Wonder  Mfg.  v.  Block,  658. 

X.   TIIXE,  CONVEYANCES,  AND  CON- 
TRACTS. 

(B)  Asniflrmnents  and   Otber  Transfers* 

^=>200  (U.S.C.C.A.Mass.)  In  suit  to  avoid  as- 
signment of  patent  on  ground  of  fraud,  evi- 
dence <held  insufficient  to  establish  alleged 
fraud.— Fuller  v.  Reed,  210. 

XII.  INFRINGEMENT. 

(A)  IVliat   Constitntes   Infringement. 

iS:=:>238  (U.S.C.C.A.Cal.)  That  an  alleged  in- 
fringer does  not  use  all  the  features  of  the  pat- 
ented device  does  not  negative  infringement.— 
IJnion  Tool  Co.  v.  Wilson,  646. 
<S=»24I  (U.S.C.C.A.Cal.)  That  defendant's  ma- 
chine accomplished  same  result  as  complain- 
ant's patented  device  does  not  show  infringe- 
ment, where  there  was  variation  in  means  used. 
— Stebler  v.  Porterville  Citrus  Ass'n,  45. 
<@=»24l  (U.S.C.C.A.Cal.)  To  make  one  mechan- 
ical device  the  equivalent  of  another,  so  as  to 
establish  infringement,  it  must  appear  not  only 
that  it  produces  the  same  effect,  but  that  such 
effect  is  produced  substantially  by  the  same 
mode  of  operation.— Wilson  &  Willard  Mfg.  Co. 
V.  Union  Tool  Co.,  6m 

<8=»246  (U.S.C.C.A.Cal.)  While  a  combination 
of  elements,  all  of  which  are  old  in  the  art, 
may  be  inventioUj  the  combination  must  be  con- 
sidered as  a  umtary  structure,  and,  if  a  de- 
fendant omits  one  or  more  of  the  material  ele- 
ments, he  does  not  infringe.— Wilson  &  Willard 
Mfg.  Co.  V.  Union  Tool  Co.,  639. 

(C)   Salts  in  Banity. 

(@=»3II  (U.S.C.C.A.Cal.)  Where  defendant 
does  not  deny  validity  of  the  patent,  evidence 
of  prior  inventions  or  patents  is  receivable  only 
to  show  the  state  of  the  art  and  to  aid  in  con- 
struction of  the  patent. — Simplex  Window  Co. 
V.  Hauser  Reversible  Window  Co.,  37. 
<®=>3I2(1)  (U.S.C.CA.Cal.)  That  defendant's 
Sieged  infringing  device  is  made  under  a  later 
patent  is  not  presumptive  evidence  of  nonin- 
fringement.— Simplex  Window  Co.  v.  Hauser 
Reversible  Window  Co.,  37. 
<S=»3I2(2)    (U.S.C.CA.Cal.)  Though        earlier 

f)atent  was  not  set  up  in  answer  or  by  notice, 
t  is  admissible  in  infringement  suit  as  evid  nee 
of  state  of  prior  art  and  to  aid  in  construing 


claims  of  patent— Wonder  Mfg.  Co.  ▼.  Block, 
668. 

Though  prior  patent  was  mere  paper  patent, 
and  there  was  no  evidence  that  invention  had 
ever  been  used,  it  is  admissible  on  question 
whether  device  infringes  subsequently  issaed 
patent. — Id. 

<&=»3I4  (U.S.C.aA.Cal.)  Under  equity  rules  19 
(198  Fed.  xxiii,  115  C.  O.  A.  xxiii)  and  26  (201 
Fed.  V,  118  C.  C  A.  V)  a  District  Court  has 
power  to  consolidate  for  trial  patent  causes 
which  involve  the  same  patent,  where  the  par- 
ties are  the  same,  although  it  effected  a  broad- 
ening out  of  the  charge  of  infringement  over 
a  prior  election  in  the  record.— Union  Tool 
Co.  V.  Wilson,  646. 

<g=>324(5)  (U.S.CCA.CaL)  Where  trial  court 
in  an  infringement  suit,  has  had  advantage  of 
examining  alleged  infringing  article,  appellate 
court,  without  such  advantage,  will  not  distarb 
conclusion  reached,  unless  clearly  ^eainst 
weight  of  evidence. — Diamond  Patent  Co.  t. 
Webster  Bros.,  207. 

<g=>324(5>  (U.S.C.C.A.Cal.)  On  appeal  from 
interlocutory  injunction  in  patent  case,  appel- 
late court  will  go  no  further  than  to  ascertain 
whether  court  below  abused  its  discretion; 
therefore,  where  it  was  not  disputed  that  there 
was  infringement  by  defendant,  question  of  ex- 
tent of  infringement  will  not  be  reviewed.— 
Wonder  Mfg.  Co.  v.  Block,  668. 


Xm.  DECISIONS  ON  THE  VAIXDITT, 
CONSTRUCTION,  AND  IN- 
FRINGEMENT OF  PARTICU- 
liAR  PATENTS. 

<d=:»328. 

UNITED    STATES. 

DESIGN. 

4.3,514.  Goggle  frame,  held  void 6W 

49,593.  Ornamental  electric  lighting  fix- 
tures,  held   invalid 430 

ORIGINAL. 

640,846.  Pencil  sharpener,  held  valid  and 

infringed    112 

705,732.  Itetaining  wall,  held  not  infring- 
ed     247 

723,983.  Apparatus  for  cutting  and  dis- 
tributing molten  material,  held 
not  anticipated,  valid  and  in- 
fringed      261 

734,833.  Underreamer,  construed  and  held 

not    infringed 639 

775,015.  Fruit  grader,  held   not  infringed    45 

798,406.  Railway  water  column,  held  valid 

and    infringed 270 

801,944.  Glass  showcase,  held  not  infringed  207 

810,104.  Pencil  sharpener,  hrfd  not  in- 
fringed      112 

818,968.  Railway  water  column,  held  not 
anticipated,  valid  and  claims 
1,  21,  and  38  held  infringed 270 

827,595.  Underreamer,  held  not  anticipat- 
ed and  valid  and  claims  9  and 
19    infringed 646 

839,806.  Pencil  sharpener,  held  not  in- 
fringed      112 

883,725.  Method      of      operating      vapor 

lamps,  claim  !«  held  void 129 
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904,665.  Journal  box,  claim  2,  held  valid 
and  infringed ;  claim  3  held  not 
infringed    239 

924,966.  Road-grading  machine,  claims  2 
and  17,  held  valid,  but  not  in- 
fringed     116 

943,799.  Fruit      distributing      apparatus, 

held  not  infringed 34 

969,933.  Journal  box,  held  valid  and  in- 
fringed     239 

985,119.  Steel   ^eleton  concrete  construc- 
tion, claims  4  and  8,  held  void..     48 
claims  1,  2,  4,  6  and  8,  held 
void 662 

988,677.  Warehouse   truck,   claim  4,   held 

not    infringed 57 

996,810.  Pneumatic   carpet   cleaner,    held 

void    235 

1,003,384.  Ste^l  skeleton  concrete  con- 
struction, claims  1,  5,  10,  11, 
16,  and  17,  held  void 48 

1,014,155.  Rail  anchor,  held  not  anticipat- 
ed, valid,  and  infringed 251 

1.024.549.  Ornamental     prepared     roofing 

and  process  of  making,  held 
void   257 

1.024.550.  Ornamental     prepared     roofing 

and  process  of  making,  held 
void    257 

1,043,021.  Machine  for  coating  paper,  held 

invalid    29 

1,061,353.  Arch  support,   claims  1  and  4 

held    not   infringed    658 

1,072,669.  Window,  held  valid  and  in- 
fringed         37 

1,090,992.  Mercury  vapor  lamp,  held  valid 

and   infringed    121 

1,113,116.  Ornamental  prepared  roofing 
and  process  of  making,  held 
not  infringed   257 

1,123,376.  Bye  shield,  claim  4  held  void, 
other  claims  held  not  infring- 
ed     276 

1,127,349.  Arch  support,  held  anticipated 
as  to  claim  1,  and  held  limit- 
ed as  to  claim  2 658 

1,138,437.  Carpet  cleaner,  held   void 232 

1.157.664.  Process   of   making   ornamental 

prepared    roofing,    jheld  ;void  257 

1.157.665.  Ornamental     prepared     roofing, 

held  void  in  part  and  in  part 

not  infringed   257 

1,182,398.  Eye  shield,  claims  5,  6,  7,  8, 
and  9,  held  void ;  claims  1, 
2,  3,  4,  and  10,  held  valid  and 
infringed   276 

BEISSUED. 

13,408.  Pneumatic    carpet    cleaner,    held 

void    237 

PAUPERS. 

See  Appeal  and  Error,  «=>773. 

PAVEMENTS. 

See  Street  Railroads,  ^=s>55. 

PAYMENT. 

See  Limitation  ot  Actions,  ^=»158,  163. 


I.   REQUISITES  AND  SUFFICIENOY. 

<9=s>l2(5)  (U.S.C.C.A.Tex.)  Where,  pursuant  to 
contract  made  in  Mexico  for  sale  of  corn,  buyer 
deposited  $500  to  credit  of  seller,  deposit  must, 
as  price  ot  coru  was  fixed  in  Mexican  currency, 
be  deemed  to  have  been  made  in  that  medium; 
so,  on  suit  in  United  States,  the  seller  could  not 
be  charged  $500  in  United  States  money,  a 
Mexican  dollar  at  time  of  deposit  having  been 
worth  only  44  cents. — Wormser  Bros.  v.  F. 
Marroquin  &  Co.,  402. 

PENALTIES. 

See  Carriers,  ^=»37;  Master  and  Servant, 
<S=>13. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  ^=s>14. 

PERJURY. 

See  Criminal  Law,  <&=>1128,  1169. 

n.  PROSECUTION  AND  PUNISHMENT. 

<5=»25(1)  (U.S.C.CA.La.)  Under  Act  June  29, 
1906,  §  23,  indictment  charging  that  defendant 
in  a  naturalization  proceeding  knowingly  gave 
false  testimony  as  to  a  material  fact  need  not 
aver  that  the  fact  was  one  required  to  be  prov- 
en in  such  proceeding,  that  requirement  being 
applicable  only  to  aflBdavits.— Gregorat  v.  Unit- 
ed States,  428. 

<&=>26(^)  (U.S.C.C.A.La.)  An  indictment  charg- 
ing that,  in  violation  of  Act  June  29,  1906^  | 
23,  defendant  falsely  testified  in  naturalization 
proceedings  that  he  had  never  operated  a  sa- 
loon, etc..  held  to  suflBciently  aver  falsity  of 
defendant  s  testimony. — Gregorat  v.  United 
States,  428. 

<&=>26(3)  (U.S.C.C.AXa.)  Under  Act  June  29, 
1906,  §  23,  punishing  one  who  knowingly  gives 
false  testimony  in  a  naturalization  proceeding, 
an  indictment  alleging  that  defendant  did  un- 
lawfully, willfully,  and  knowingly  give  false  tes- 
timony is  sufficient— Gregorat  v.  United  States, 
428. 

PERSONAL  INJURIES. 

See  Carriers,  ^=»318;  Master  and  Servant, 
e=>10O-289;  Seamen,  «=>29;  Shipping,  <^=> 
84.  166. 

PETITION. 

See  Bankruptcy,  <S=»76,  81,  84. 

PLEADING. 

See  Indictment  and  Information. 

For  pleadings  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

XII.   ISSUES,  PROOF,  AND  VARIANCE, 

^=>370  (U.S.C.C.A.N.Y.)  An  issue  is  a  single 
certain  and  material  point  arising  out  of  al- 
legations of  parties,  and  should  generally  be 
made  up  of  an  affirmative  and  negative.— Cowen 
Co.  V.  Houck  Mfg.  Co.,  293. 
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PLEDGES. 

See    Corporatioiis,    ^s»123;     Evidence,    ^=» 
354. 

48=s>25  (U.S.O.O.A.N.D.)  Pledgee  of  promissory 
notes,  residing  in  city  other  than  that  where 
notes  are  payable,  does  not  lose  title  by  sending 
them  to  pledgor  for  collection,  where  pledgor  re- 
ceived them  for  that  purpose  only,  unless  they 
are  assigned  in  doe  course,  for  value,  before 
maturity,  and  without  notice  to  bona  fide  pur- 
chaser.—Stockyards  Nat.  Bank  of  St.  Paul, 
Minn.,  v.  First  Nat  Bank  of  Towner,  N.  D., 
395. 

POISONS. 

See  Criminal  Law,  <S=s>369. 

<S=>4  (U.8.C.C.A.N.Y.)  Where  parties  had 
agreed  on  all  terms  of  sale  of  narcotic  drugs 
in  violation  of  Harrison  Act,  and  only  pay- 
ment and  delivery  remained,  sale  was  properly 
treated  as  consummated.— Hammer  v.  United 
States,  344. 

POSSESSION. 

See  Adverse  Possession;    Trespass,  ^=s>20. 

POST  OFFICE. 

See  Conspiracy,   ^=»47;    Criminal  Law,   ^=» 
814,  1043. 

III.   OFFENSES  AOAINST  POSTAL  * 
LAWS. 

«=»35  (U.S.C.CA.Ohio)  Where  defendant,  who 
made  a  compound  under  the  name  of  a  rare 
and  high-priced  drug,  used  the  mails  for  the 
purpose  of  ordering  his  materials,  such  use 
of  the  mails  falls  within  Criminal  Code,  §  215, 
denouncing  offense  of  using  mails  in  connection 
with  scheme  to  defraud.— Edwards  .  v.  United 
States,  596. 

<8=»48(2)  (U.S.C.C.A.N.Y.)  Indictment  charg- 
ing violation  of  Criminal  Code,  {  211,  in  that 
defendant  deposited  in  mails  matter  giving  in- 
formation from  whom,  etc.,  contraconceptives 
might  be  procured,  held  to  charge  offense  with 
sumcient  certainty. — Pilson  v.  United  States, 
336. 

<S=>49  (U.S.C.C.A.Cal.)  Evidence  held  insuffi- 
cient to  show  that  defendant  devised  a  scheme 
to  defraud  by  use  of  the  mails,  contrary  to 
Criminal  Code,  §§  37,  215,  in  negotiating  an  ex- 
change of  property  between  complaining  wit- 
ness and  another.— Stubbs  v.  United  States, 
407. 

^=>49  (U.S.C.C.A.N.Y.)  In  prosecution  for  vi- 
olating Criminal  Code,  \  211,  by  depositing  in 
mails  letter  and  circular  giving  information  as 
to  where,  how,  and  from  whom  contraconcep- 
tives could  be  obtained,  evidence  held  sufficient 
to  warrant  conviction.— Pilson  v.  United  States, 
336. 

^=»49  (U.S.C.CA.Ohio)  In  prosecution  under 
Criminal  Code,  §  215,  for  using  mails  in  con- 
nection with  a  scheme  to  defraud,  where  de- 
fendant sold  a  compound  of  drugs  as  acetyl 
salicylic  acid  under  labels  indicating  that  it 
was  made  in  Germany,  and  drugs  of  that  dass 
were  commonly  made  there,  etc.,  jury  might 
consider  false  labels  on  question  whether  de- 


fendant intended  to  defrand.— Edwards  t.  Unit- 
ed States*  596u 

PRACTICL 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Bankraptcy,  ^9163,  166,  303. 

PRESCRIPTION. 

See  Advene  Possession;  limitation  of  Actions. 

PRESIDENT. 

See  Corporations,  ^=s>426. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ^s»907,  927;  Evidence, 
«=>6<>-81. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  ^=»50. 

PRINCIPAL  AND  AGENT. 

See  Bankruptcy,  «=s>76;    Brokers. 

H.  MUTUAIi  BIGHTS.  DUTIBS,  AHD 

IiTABTTilTIEg. 

(A)  Uxeoution  of  AsreBer* 

«=s>48  (U.S.C.CA.Mich.)  Absolute  faithfulness 
and  loyalty  are  required  of  an  agent  in  whom 
confidence  is  placed,  and  personal  benefit  to  him 
secretly  obtained  is  incompatible  with  relation 
to  agency.— Reid  v.  Shaffer,  479. 

PRIORITIES. 

See  Bankruptcy,  <&=>192,  345,  347. 

PRIOR  USE. 

See  Patents,  ^3>76,  81. 

PRIVATE  CARRIERS. 

See  Shipping,  <S=3l01. 

PROCESS. 

See  Appearance,  ^=s»9;    Injunction,  ^»56l 

H.  8EBVIGE. 

(D)  Privileges  and  Elxemptloms. 

«=»II9  (U.S.C.CA.Canal  Zone)  Where  a  liti- 
gant came  from  Panama  into  Canal  Zone  for 
sole  purpose  of  being  present  Id  court  at  hear- 
ing of  motion  made  in  case  brought  there 
against  him,  and  to  testify  in  that  hearing  it 
occasion  for  his  doin^  so  arose,  such  litigant 
was  exempt  from  service  of  Canal  Zone  process 
while  in  attendance  upon  court  and  during  a 
reasonable  time  in  coming  and  going. — Smith 
V.  Government  of  Canal  Zone,  28L 

PROFITS. 

See  Cancellation  of  Instruments.  ^=»5^^; 
Mortgages,  ^=>608% ;  Partnership,  C=>o ; 
Shipping,  ^=:>58. 
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V.   SPANISH,  MEXICAN,  FBENCB, 
AND   RUSSIAN   GRANTS. 

<&=>209  (U.S.C.C.A.Porto  Rico)  Thdugh  Unit- 
ed States,  on  cession  of  Porto  Rico  by  Spain, 
acquired  reversion  to  lands  held  under  royal 
lease,  and  was  authorized  under  Rev.  St.  and 
Codes  Porto  Rico,  |  4578,  to  declare  forfeiture 
of  lease  on  account  of  lessee's  failure  to  pay 
rent,  such  forfeiture,  to  be  effective,  must  be 
declared  by  Congress  by  some  legislative  ac- 
tion.—Porto  Rico  Ry.,  Light  &  Power  Co.  v. 
United  States,  76. 

PUBLIC  POLICY. 

See  Contracts,  «=>10S. 

PUBLIC  SERVICE  CORPORATIONS. 

See     Carriers;      Railroads;      Telegraphs    and 
Telephones;    Street  Railroads. 


PROMISSORY  NOTES. 

'See  Bills  and  Notes. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  ^=»38. 

H.  SURVEY  AND  DISPOSAIi  OF  LANDS 
OF   UNITED   STATES. 

(B)  Entries,  Sale*,  and  PoMevvory  Rlffbt*. 

€=>40  (U.S.C.C.A.Cal.)  Failure  of  entryman  on 
arid  lands,  withdrawn  under  Act  June  17,  1902, 
$  3j  as  susceptible  of  irrigation,  to  continuously 
reside  upon  or  cultivate  land  which,  though  la- 
ter withdrawn  for  irrigation  works,  was  finally 
released  during  time  wnen  no  reclamation  proj- 
ect had  been  devised  or  installed,  cannot  be 
deemed  an  abandonment,  in  view  of  Act  June 
27,  1906,  §  5.— Edwards  v.  Bodkin,  488. 

(O  Domatioia*  and  Boanty  I^amd*. 

«==>46  (U.S.C.CA.Cal.)  Scrip  issued  under  law 
and  regulations  relating  to  soldiers'  additional 
homestead  rights  is  subject  to  regulations  of 
Land  Department,  and  also  to  equitable  rule 
that  actual  settler  is  to  be  preferred  over  claim- 
ants who  seek  to  assert  scrip  rights  to  public 
domain.— Edwards  v.   Bodkin,  488. 

(I)  ProeeedlBff*  in  lAnd  Ollloe* 

«=>96  (U.S.C.CA.Cal.)  While  Reclamation  Act, 
I  10,  authorizes  Secretary  of  Interior  to  make 
such  regulations  as  may  be  necessary  and  prop- 
er to  carry  act  into  full  force  and  effect,  he  is 
not  authorized  to  amend,  modify,  or  change 
Act  May  14,  1880,  S  2.  fixing  rights  of  a  suc- 
cessful contestant,  who  has  secured  cancellation 
of  any  pre-emption,  homestead,  or  timber  cul- 
ture entry.— Edwards  v.  Bodkin,  488. 
€==>102  (U.S.C.CA.CaU  Anv  right^under  reg- 
ulation 7  of  June  6,  1905,  issued  by  Secretary 
of  Interior  under  Reclamation  Act,  §  10,  which 
successful  contestant  of  homestead  entry  on 
land  withdrawn  as  susceptible  of  irrigation 
might  have  had,  was  lost  by  promulgation  of 
regulation  6  of  January  19,  1909,  as  land- be- 
fore termination  of  contest  or  entry  by  contest- 
ant was  withdrawn  for  irrigation  works.— Ed- 
wards V.  Bodkin,  488. 

<8=5>I03(1)  (U.S.6.C.A.Cal.)  Notice  of  contest, 
in  support  of  which  contestant  made  oath  that 
he  did  not  know  and  had  no  means  of  knowing 
facts,  is  insuflScient  to  initiate  contest.— Ed- 
wards V.  Bodkin,  488. 

Where  contest  against  actual  entryman  un- 
der homestead  laws  was  sustained,  entryman's 
protest  against  contestant's  lieu  land  selection 
should  not  be  denied,  on  ground  that  he  had  not 
served  contestant  with  copy  of  appeal,  for, 
while  decision  of  Land  Department  on  questions 
of  fact  is  final,  it  is  based  on  presupposition  of 
bearina:  in  good  faith.— Id. 
«=>I06(2)  (U.S.C.CA.Cal.)  While  decision  of 
Land  Department  that  entry  was  abandoned  is 
conclusive  as  to  facts,  it  may  be  inquired  into 
by  courts  as  question  of  law. — Edwards  v.  Bod- 
kin, 488. 


PUFFING. 

See  Fraud,  ^s^ll. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

RAILROADS. 

See  Carriers;  Constitutional  Law,  ^=»42; 
Eminent  Domain*  Internal  Revenue,  ^=>7, 
28;  Master  and  Servant;  Street  Railroads; 
Telegraphs  and  Telephones,  ^=»11. 


(B)    Statutory, 


OPERATION. 


and      Ofllcial 


Hunlolpal, 
Rearulatlon*. 

^=s>229  (U.S.C.CJLMich.)  Main  purpose  of 
Safety  Appliance  Act,  requiring  equipment  of 
freight  trains  with  power  and  train  brakes,  was 
to  protect  brakemen,  who  theretofore  had  been 
required  to  go  on  tops  of  moving  trains  to  set 
the  hand  brakes.— Grapd  Rapids  &  I.  Ry.  Co. 
V.  United  States,  560. 

(F)  Accident*  at  Crosslnff*. 

^=5>30l  (U.S.C.C.A.MO.)  The  driver  of  a  rail- 
way motorcar  has  the  right  of  way  at  a  high- 
way crossing  over  an  automobile  on  the  high- 
way.—Kansas  City,  C.  &  S.  Ry.  Co.  v.  Shoe- 
maker, 416. 

<©=»327(1)  (U.S.C.C.A.MO.)  Automobile  driver, 
approaching  railroad  crossing,  had  primary  duty 
of  looking  and  listening  for  trains  and  motor- 
cars, and  of  stopping  before  colliding  with  any 
of  them.— Kansas  City,  C.  &  S.  Ry.  Co.  v. 
Shoemaker,  416. 

<&=>346(5)  (U.S.C.CA.Ohio)  In  crossing  acci- 
dent case,  railroad  company,  asserting  travel- 
er's contributory  negligence,  has  burden  of 
proof.— Pennsylvania  Co.  v.  Avran,  422. 
<©=>350(15)  (U.S.C.C.A.Ohio)  In  action  by  plain- 
tiff, who  was  struck  by  a  train  while  crossing 
defendant's  tracks,  question  whether  plaintiff, 
who,  with  her  companions,  walked  around 
front  end  of  standing  yard  engine,  which  had 
been  obstructing  crossing  for  longer  than  al- 
lowed, was  guilty  of  contributory  negligence, 
view  being  obstructed  by   smoke,  heldy  under 
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evidence,  for  jarr.^PeimsylTania  CJo.  y.  Av- 
ran,  432. 

RATE. 

See  Carriers,  ^=5>202. 

RATIFICATION. 

See  Corporations,  ^=»420. 

REAL  ACTIONS. 

See  Ejectment 

REARGUMENT. 

See  Appeal  and  Error,  ^=s>828. 

REASONABLE  DOUBT. 

See  Criminal  Law,  ^s»811. 

RECEIPTS. 

See  Carriers,  ^=s>52. 

RECEIVERS. 

See  Bankruptcy,  <S=s>117,  144,  145,  287,  345, 
347,  440,  474;  Banks  and  Banking,  <©=>166; 
Corporations,  ^=s>556,  657;  Courts,  ^=s>262, 
263,  276;   Jury,  t©=5>31. 

H.   APPOUfTMENT,    QUAUFIGATION, 
AND   TENlTItE. 

<8=>58  (U.S.C.CA.Ohlo)  Though  under  circum- 
stances appointment  of  receiver  to  carry  on 
business  of  bankrupt  corporation  formed  to 
manufacture  tractors  appeared  to  have  been 
justified,  as  necessary  for  preservation  of 
property  and  for  best  interests  of  estate,  trial 
court  is  entitled  to  know  all  the  facts  in  case, 
and,  where  appointment  was  induced  by  mis- 
representations, receivership  may  be  set  aside. 
—In  re  Veler,  543. 

Where  District  Judge,  after  appointing  re- 
ceiver, became  suspicious  that  he  had  been  im- 
posed upon,  two  courses  were  open  to  him: 
To  direct  some  procedure  for  framing  of  issues 
by  which  parties  changed  with  misconduct 
might  know  charge  and  have  opportunity  to  try 
fact,  or  to  satisfy  himself  by  summary  inquiry 
as  to  whether  such  proceeding  should  be  insti- 
tuted; summary  determination  that  courts  had 
been  imposed  upon,  without  framing  issues, 
was  improper. — Id. 

VI.   AGTIONS. 

<3=»I70  (U.S.C.C.A.N.J.)  The  general  rule  that 
receivers  succeed  to  the  right  of  a  corpora- 
tion to  plead  the  defense  of  limitation  does  not 
apply  where,  owing  to  the  peculiar  circum- 
stances of  the  case,  the  receivers  do  not  repre- 
sent the  corporation,  its  stockholders,  or  cred- 
itors.—Stokes   V.   Williams,   166. 

Receivers  held  not  entitled  to  set  up  the  de- 
fense of  limitation  to  an  otherwise  valid  claim 
against  a  corporation,  where  it  would  inure 
only  to  the  benefit  of  an  outside  party.— Id, 

RECLAMATION. 

See  Pnblic  Lands,  «=»96.  102. 


RECORDS. 

See  Appeal  and  Error,  ^=:>544,  671;  Anny 
and  Navy,  ^=»40:  Criminal  Law,  ^=>430, 
441,  10G2,  1128;  Evidence,  <&=>383. 

REDEMPTION. 

See  Mortgages,  <&=>591-606%. 

REGISTRATION. 

See  Army  and  Navy,  ^=:»40;  Criminal  Law, 
€=»430,  441. 

REHEARING. 

See  New  Trial 

RELEASE. 

See  Action,  «=>23;  Master  and  Servant,  ^=> 
100. 

REMEDY  AT  LAW. 

See  Equity,  4=9220,  362;   Trial,  «=»11. 

REPORT, 

See  Admiralty,  ^5»73. 

REQUESTS. 

See  Criminal  Law,  «s>829;   Trial,  «=>258. 

RESCISSION. 

See  Cancellation  of  Instruments;  Sales,  ^=»36, 
124. 

RES  IPSA  LOQUITUR. 

See  Electricity,  ^5»19. 

RES  JUDICATA. 

See  JndKment,  <8=>564-721. 

RESTORATION. 

See  Sales,  <S=>124. 

RESTRICTIONS. 

See-  Deeda,  «s>173.  176. 

RESTRICTIVE  COVENANTS. 

See  Injunction,  ^=»62. 

RETRACTION. 

See  Fraud,  <=s>36,  50. 

REVENUE. 

See  Internal  Revenue. 

REVIEW. 

See  Admiralty,  ^=»118;  Appeal  and  Error: 
Bankruptcy,  ^s»44(M67;  Criminal  Law.  ^s» 
1043-1169. 

RIPARIAN  OWNERS. 

See  Navigable  Waters,  ^s>33,  36. 
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RULES. 

See  Master  and  Servant,  ^=s>142. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^=s>142;  Railroads, 
<e=»229. 

SALES. 

See  Bankruptcy,  «=5>262;  Intoxicating  Liquors, 
^=»147;  Patents,  C=»76;  Poisons,  ^=»4; 
Vendor  and  Purchaser. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

^=s>24  (U.S.C.C.A.N.Y.)  Written  contract,  as 
modifiea  by  defendant's  acceptance,  relating  to 
sale  by  defendant  of  ointment  manufactured 
by  plaintiff,  held  merely  to  give  defendant  option 
for  purchase  of  formula  for  ointment,  and  not 
to  constitute  binding  agreement  for  its  pur- 
chase.—American  Druggists*  Syndicate  v.  Con- 
tinental Specialty  Co.  of  Baltimore,  Md.,  208. 
^=»36  (U.S.C.C.A.Mo.)  Where,  through  tele- 
graphic correspondence,  individual  acting  under 
purported  name  bought  linseed  oil  in  large 
quantities  for  future  delivery,  and  seller,  though 
diligent  in  making  inquiry,  acted  under  mistak- 
en belief  that  buyer  was  corporation,  there  was 
no  meeting  of  minds,  and  seller,  having  been 
diligent,  was  entitled  to  rescind  contract. — 
Fay  V.  Hill,  389. 

<&=>45  (U.S.C.C.A.MO.)  An  individual,  who  for 
speculative  purposes  attempted  to  buy  linseed 
oil  for  future  delivery  over  long  period  of 
time,  must  be  deemed  guilty  of  fraud,  warrant- 
ing cancellation  of  contract,  where  he  was  in- 
solvent and  transacted  his  business  under  pur- 
ported corporate  name,  indicating  capital  and 
commercial  rating.— Fay  v.  Hill,  389. 
<&=>53(1)  (U.S.C.CA.Tex.)  In  action  for  value 
of  corn  sold  under  contract  entered  into  in 
Mexico  when  that  country  was  in  state  of 
great  disorder,  which  required  buyer  to  as- 
sume all  risks  of  loss  in  transportation,  pro- 
vided communications  were  open,  question 
whether  communications  were  open  at  time  of 
shipment  held,  under  evidence,  for  jury.— 
Wormser  Bros.  v.   F.  Marroquin  &  Co.,  402. 

n.   CONSTRUCTION  OF  CONTRACT. 

«=>6I  (U.S.C.C.A.N.Y.)  In  case  of  controver- 
sy as  to  whether  agreement  was  sale,  under 
which  title  passed,  or  whether  it  was  only 
executory  contract,  question  is  one  of  inten- 
tion, to  be  ascertained  from  actions  of  par- 
ties.—Hammer  V.   United   States,  344. 

in.  MODIFICATION    OR   RESCISSION 

OF  CONTRACT. 

(C)  Reaoisalon    bx    Buyer. 

<8=s>l24  (U.S.C.CA.N.Y.)  Where  buyer  made 
no  offer  to  return  articles  delivered,  he  cannot, 
despite  seller's  misrepresentations,  rescind  con- 
tract and   escape  liability  on  notes  given  for 


Surchase  price.— Vulcan  Metals  Co.  y.  Simmons 
Ifg.  Co.,  7. 

V.   OPERATION  AND  EFFECT. 
(A)  Transfer  of  Title  as  Between  Parties. 

<3=»20l(2)  (U.S.C.CA.Tex.)  Where  contract  for 
sale  of  corn  in  Mexico  required  buyer  to  as- 
sume all  risks  of  loss  during  transportation, 
and  to  pay  drafts  with  bill  of  lading  attached 
on  presentation,  seller  cannot  recover  for  com 
loaded  in  cars  which  was  destroyed  by  fire  pri- 
or to  shipment.— Wormser  Bros.  v.  F.  Marro- 
quin &  Co.,  402. 

VII.   REMEDIES  OF  SELLER. 
(E)  Actions  for  Price  or  Value. 

<®=»348(1)  (U.S.C.O.A.N.Y.)  Under  Code  Civ. 
Proc.  N.  Y.  f  501,  buyer,  sued  on  notes  given 
for  purchase  price,  cannot  set  up  as  counter- 
claim action  of  deceit  for  seller's  misrepresen- 
tations.— Vulcan  Metals  Co.  v.  Simmons  Mfg. 
Co.,  7. 

vixx.  REMEDIES  OF  BUYER. 
(C)  Actions  for  Breacb  of  Contract. 

<S=>4I8(4)  (U.S.C.C.A.MO.)  A  purchaser  of  lin- 
seed oil  for  future  delivery  cannot,  the  seller 
having  canceled  the  contract,  recover  damages 
in  an  action  at  law,  where  at  time  of  cancella- 
tion the  market  price  of  the  oil  was  less  than 
contract  price.— Fay  v.  Hill,  389. 
<g=>4l8(8)  (U.S.C.CA.Iowa)  YHiere  the  deUv- 
ery  of  metal  patterns  ordered  for  use  in  cast- 
ing farm  tractor  engines  was  unreasonably  de- 
layed, the  maker,  in  the  absence  of  a  prior 
notice,  is  not  liable  for  remote  and  inconsequen- 
tial damages  resulting  to  the  buyer  by  reason 
of  the  use  of  wooden  patterns  during  the  de- 
lay.—Hart-Parr    Co.   V.   Barth  Mfg.   Co.,   539. 

SCHEDULE. 

See  Bankruptcy,  ^=>31. 

SCRIP. 

See  Public  Lands,  ^=s>46. 

SEAMEN. 

See  Courts,  <©=»356. 

<©=>29(5)  (U.S.C.C.A.Va.)  Evidence  held  to  sus- 
tain findings  that  injury  of  a  seaman  was  due 
to  the  negligence  of  the  ship,  for  which  it 
was  liable  under  Seamen's  Act,  |  20,  and  that  it 
also  failed  to  give  him  proper  care  and  treat- 
ments.—TTie  Baron  Napier,  178. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=»402. 

SECRETARY. 

See  Corporations,  ^=>406,  426. 

SECRETARY  OF  THE  INTERIOR. 

See  Public  Lands,  ^s»96,  102. 
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SECRET  PROCESS. 

See  Injunction,  ^=»56. 

SELECTIVE  SERVICE  ACT. 

See  Army   and  Navy,  ^s»40;    Criminal  Lew, 
<g=>430,  441. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  ^=s>271. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Appearance,  ^=»9;  Criminal  Law,  ^=»631; 
Process,  ^=»119. 

SET-OFF  AND  COUNTERCLAIM. 

See  Assignments,  ^s»126;  Sales,  ^=s>34S. 

SETTING  ASIDE. 

See  Receivers,  ^s»58. 

SHIPPING. 

See  Admiralty;     Collision;     Evidence,   ^=»75; 
Maritime  Liens;    Seamen;  Towage. 

HI.   CHARTERS. 

<8=»58(3)  (U.S.C.CA.Va.)  A  charterer  in  a 
suit  for  breach  of  charter  held  not  entitled  to 
recover  for  loss  of  prospective  profits  during 
a  second  term,  for  which  it  had  an  option 
which  it  did  not  exercise.— Clinton  v.  Smith 
&  Terry,  171. 

V.  UABILITIES  OF  VESSEI.S  AlfD 
OWNERS   IN   GENERAIu 

<3=»84(3)  (U.S.C.C.A.N.Y.)  A  ship  is  Uable  in 
rem  for  any  injury  to  a  stevedore  resulting 
from  a  dangerously  defective  hatch  cover  fur- 
nifihed  by  it  to  the  stevedores  for  their  use. 
—The  Colon.  418. 

<&=>86(2)  (U.S.C.C.A.N.Y.)  Finding  that  inju- 
ry to  a  stevedore  was  caused  by  defective 
equipment  furnished  by  the  ship  held  sustained 
by  the  evidence.— The  Colon,  418. 

Vn.   CARRIAGE   OF   GOODS. 

«=»IOI  (U.S.C.C.A.N.Y.)  A  scow,  contracting 
to  carry  a  cargo  to  her  full  capacity,  is  not  a 
common,  but  a  private,  carrier,  and  is  bound 
only  to  the  exercise  of  ordinary  care  and  skilL 
—The  C.  R.  Sheflfer.  526. 

<S=»ia4  (U.S.C.C.A.N.Y.)  Where  parties  orally 
agreed  upon  contract  of  affreightment  by  wa« 
ter,  intending  that  written  contract  should 
be  drawn  up.  oral  contract  is  binding;  parties 
having  acted  upon 'it,  and  it  appearing  from 
forms  prepared  by  each  party  that  there  was 
a  meeting  of  minds  on  every  material  term. — 
West  India  S.  S.  Co.  v.  Chicago  House  Wreck- 
ing Co.,  346. 

<d=>l08  (U.S.C.CA.N.Y.)  Measure  of  damages 
considered  for  breach  of  a  contract  to  furnish 
tonnage    for    the    carriage    of    coal    between 


American  and  Mexican  ports.— Munson  S.  S. 
IJne  V.  Grimwood,  632. 

<S=>I20  (U.S.C.C.A.N.Y.)  A  scow,  hired  to  car- 
ry a  cargo  of  brick,  held,  on  the  evidence,  not 
Uable  for  injury  to  the  cargo,  caused  by  her 
resting  on  an  obstruction  when  discharging, 
which  broke  in  the  bottom.— The  C.  B,  Sheffer, 
526. 

tS=>l32(5)  (U.S.C.CA.N.Y.)  Evidence  held  in- 
sufficient to  show  that  one  of  several  libelants, 
who  asserted  injuries  to  shipment  of  gocKls, 
gave  detailed  particulars  of  his  claim  as  re- 
quired by  the  bill  of  lading,  but  to  warrant  a 
finding  that  no  such  particulars  were  given,— 
The  San  Guglielmo,  514. 

<S=>I42  (U.S.C.C.A.N.Y.)  Where  a  bill  of  lad- 
ing declared  that  the  steamship  owner  should 
not  be  liable  for  any  loss  or  damage  or  claim 
of  which  notice  was  not  given  within  eight  days 
after  receipt  of  goods,  it  was  not  sufficient 
that  attention  of  captain  in  one  case  an*]  of 
persons  on  wharves  directing  op  8upor>nsinz 
discharge  of  the  cargo  in  another,  was  calh^i 
to  fact  that  goods  were  damaged.— The  iSan 
Guglielmo,  514. 

Though  bill  of  lading  declared  that  steam- 
ship owner  should  not  be  liable  for  any  claim 
of  which  notice  was  not  given  before  removal 
of  goods,  consignees,  who  removed  part  of 
goods  without  notice,  may  recover  for  damaj:*" 
to  other  goods,  which  were  left  on  the  wharf 
and  later  were  destroyed  by  the  board  of  health. 
—Id. 

<8=>I53  (U.S.C.C.A.N.Y.)  Evidence  hOd  to 
sustain  libelant's  contention  that  shipment  was 
transported  pursuant  to  contract  of  affreight- 
ment previously  entered  into  between  parties, 
and  not  under  an  independent  engagement- 
West  India  S.  S.  Co.  v.  Chicago  House  Wreck- 
ing Co.,  346. 

Vm.  CARRIAGE  OF  PASSENGERS. 

<&=>  166(3)  (U.S.C.OJk.N.T.)      Injury    of  two 

passengers  on  a  steamer,  by  ftepping  on  a  line 
which  was  being  allowed  to  run  out  throngh  a 
chock  as  the  vessel  was  leaving  her  pier,  al- 
though they  were  twice  warned  by  the  matt 
to  stop,  held  due  to  their  own  negligence.— In  rt 
Keansburg  Steamboat  Co.,  430. 

SIGNATURES. 

See  Exceptions,  Bill  of,  ^=>53. 

SOLDIERS. 

See  Public  Lands,  €=:>46. 

SONGS. 

See  Copyrights,  ^=s>12. 

SPANISH  GRANTS. 

See  Public  Lands,  ^s»209. 

SPECIAL  FINDINGS. 

See  Trial,  <S=»393. 
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VI.   CONSTBUCTION   AND    OPERA- 


SPECIFIC  PERFORMANCE. 

n.    CONTRACTS  ENFORCEABLE. 

5=>7 1  ( U.S.C.C.A.Mich.)  When  couched  in  un- 
imbiinious  terms,  contract  obligating  inventor 
o  treat  all  inventions  and  patents  applicable 
o  particular  art  as  property  of  his  employ- 
tr  18  specifically  enforceable.— Wege  v.  Safe- 
cabinet  Co.,  600. 

rV.    PROCEEDINGS    AND    REUEF. 

g=>l26(l)  (U.S.C.C.A.S.C.)  Complainant  held 
>Qtitled  to  specific  performance  of  contract  giv- 
ng  him  option  to  purchase  land  for  which  he 
;ave  valuable  consideration.— Rogers  v.  Hinc- 
de,  474. 

SPIRITUOUS  LIQUORS. 

*^ee  Intoxicating  liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  ^=»53. 

STATES. 

See  Territories,  ^=»11. 

I.  POUTICAI*  STATUS  AND  REIJk- 
TIONS. 

«=>9  (U.S.C.C.A.Okl.)  When  territory  is  ad- 
mitted to  Union  as  a  state,  it  stands  on  same 
footing  as  original  13  states,  with  supreme  au- 
thority as  to  all  matters  of  internal  government 
and  local  concern,  subject  only  to  limitations 
of  federal  Constitution,  and  statutes  enacted 
for  territory  upon  subjects  of  state  cognizance 
are  automatically  abrogated.— Oklahoma,  K.  & 
M.  I.  Ry.  Co.  V.  Bowling,  518. 

Despite  Act  May  27,  1908,  §  1.  held  that,  Ok- 
lahoma having  been  admitted  to  statehood  since 
the  passage  of  Act  Feb.  28,  1002,  relating  to 
condemnation  of  rights  of  way  over  Indian  land, 
the  latter  act  does  not  apply  to  lands  conveyed 
by  Indian  allottees  after  restrictions  against 
alienation  had  expired.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

m.   SUBJECTS  AND  TITLES  OF  ACTS. 

€=>II2  (U.S.C.C.A.Ky.)  Acts  1898,  c.  49  (Ky. 
St.  §  4670c),  which  authorizes  telegraph  com- 
panies to  condemn  rights  of  way,  held  not  sub- 
ject to  attack  on  ground  that  condemnation 
provisions  were  not  expressed  in  its  title. — 
Louisville  &  N.  R.  Co.  v.  Western  Union  Tel- 
egraph Co.,  359. 
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TION. 
(B)  Partloular   Classe*  of    Statntea. 

_  241(2)  (U.S.C.C.A.Okl.)  It  is  a  principle  of 
natural  law  and  justice  that  statutes  will  not 
be  held  to  forfeit  property,  except  for  the  fault 
of  the  owner  or  his  agents,  unless  such  a  con- 
struction is  unavoidable.— Shawnee  Nat.  Bank 
V.   United   States,  509. 

€=>245  (U.S.C.C.A.Hawaii)  In  interpretation 
of  statutes  levying  taxes,  it  is  established  rule 
not  to  extend  their  provisions  by  implication 
beyond  clear  import  of  language  used,  or  to 
enlarge  their  operations,  so  as  to  embrace 
matters  not  specifically  pointed  out,  and  in 
case  of  doubt  they  are  to  be  construed  most 
strongly  against  government. — Haiku  Sugar 
Co.  Y.  Johnstone,  155. 

VII.  PLEADING  AND  EVIDENCE. 

«==>281  (U.S.C.CA.Canal  Zone)  The  lex  fori  is 
decisive  as  to  necessity  and  manner  of  pleading 
foreign  laws  on  which  transitory  action  is  bas- 
ed.—Panama  Electric  Ry.  Co.  v.  Moyers,  79. 
<®==>290  (U.S.C.CA.Canal  Zone)  In  action  in 
district  court  for  Canal  Zone  on  account  of 
damages  for  collision  occurring  in  Panama, 
exclusion  of  evidence  as  to  laws  of  Panama  and 
facts  which  were  pleaded  by  defendant  as  be-, 
ing  defense  under  those  laws  is  iniproper.- 
Panama  Electric  Ry.  Co.  v.  Moyers,  79. 

STATUTES  CONSTRUED. 

UNITED  STATES. 

CRIMINAL  CODE. 

See  Penal  Code. 

JUDICIAL  <X)DB. 

Act  1911,  March  5,  o*.  231,  36  Stat.  1087. 

S  50    464 

1  268    521 

§  274b  added  by  Act  1915,  March  3,  ch. 
90,  38  Stat.   956 304 

PENAL  CODE. 

Act  1909,  March  k,  ch,  321,  35  Stat,  1088, 

§37    497 

i  125    428 

§135    521 

I  141    535 

I  211  a^e 

§  215    497,  596 

§§  238,  332 33y 

STATUTES  AT  LARGE. 

1798,  July  6,  ch.  66,  1  Stat  577 535 

1877,  Feb.  27,  ch.  69,  19  Stat.  244 101 

1880,  May  14,  ch.  80,  §  2,  21  Stat  141. ..  488 

1892,  July  23,  ch.  234,  27  Stat.  260 101 

1893,  March  2,  ch.  196,  27  Stat  531....  560 
1893,    March    2,    ch.    196,    27    Stat.    531. 

Amended  by  Act  1896,  April  1,  ch.  87, 
29  Stat  85;   Act  1903.'March  2,  ch.  976, 

32  Stat  943 560 

1896,  April  1,  ch.  87,  29  Stat.  85 560 
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1897,  Jan.  30,  ch.  105),  S  1.  21>  Stat.  506. . .  227 
1896,  July  1,  ch.  ZAh  *  1.  m  Stat,  544 186 

1898,  July  1,  ch-  541,  j  HWk  ^  Stat.  544. .  543 
1898,  July  1,  ch.  541.  |  lal2;i),  m  Stat  544  149 
1898,  July  1,  ch,  541.  »  3e,  .30  Stat  546  543 
1898,  July  1,  ch.  541,  £  5,  30  Stat.  547...  186 
1898,  July.l,  ch.  541,  5  i4a,  30  Stat  550  223 
1898,  July  1,  ch.  541,  §  1».  30  Stat  551..  149 
1898,  July  1,  ch.  ri41.  #  21a.  30  Stat  551. .  426 
1898,  July  1,  ch.  r^h  §  23h.  30  Stat  552. . .  213 
1898,  July  1,  cl    -fl     ''-^   lMm     I  .  25a,  30 

Stat   553.. 221 

1898,  July  1.  ch,  541,  S  39a(3),  30  Stat  555  426 
1898,  July  1,  ch.  541,  i  47a,  30  Stat  557  439 
1898,  July  1,  ch.  541,  §{  47a(5),  49a,  30 

Stat   557,   558 426 

1898,  JulT  1,  ch.  541,  f§  56b,  576,  g,  30 

Stat  560.. ..::..........:....  149 

1898,  July  1,  ch.  541,  $  57h,  30  Stat.  560 

149,  413 
1896,  July  1,  cfa.  541,  i  59b,  f,  g,  39  Sttit 

561    149 

1898,  July  1,  ch.  541,  §  60b,  30  Stat  562 

97,  506 
1896,  July  1,  ch.  541,  f  60b.  30  Stat  562. 
Amended  by  Act  1910,  June  25,  ch.  412,  i 

11,  36  Stat  842 213,  580 

1898,  July  1,  ch.  541,  f  60c,  30  Stet  562  97 
1898,  July  1,  ch.  541,  §  63a(4),  30  Stat  562  149 
1898,  July  1,  ch.  541,  |  64,  30  Stat  563  543 
1898,  July  1,  ch.  541,  §  70,  30  Stat  565  413 
1898,  July  1,  ch.  541,  {  70e,  30  Stat.  565. 
Amended  by  Act  1903,  Feb.  5,  ch.  487,  § 

16,  32  Stat  800 213 

1902,  Feb.  28,  ch.  134,  32  Stat  43 518 

1902.  June  17,  ch.  1093,  If  3,  10,  32  Stat 
388  390  488 

1903,'  Feb.*5,'  cL*  487,' f  16,* 32*Stat  800. .  213 

1903,  March  2,  ch.  976,  32  Stat  943....  560 

1905,  Feb.  24,  ch.  778,  33  Stat  811 330 

1906,  June  27,  ch.  3559.  §  5,  34  Stat.  520  488 
1906,  June  29,  ch.  3591,  §  7(11),  (12),  34  ^^ 

Stet    595 311 

1906,  June  29,  ch.  3592,  §  23,  34  Stet.  603  428 
1906,  June  29,  ch.  3594,  34  Stat  607 23 

1906,  June  30,  ch.  3915,  34  Stat.  768 596 

1907,  March  4,  ch.  2939,  34  Stet  1415. . .  422 

1907,  March  4,  ch.  2939,  |  2,  34  Stet.  1416  556 
1906,  April  22,  ch.  149,  35  Stet  65..  161,  288 

1908,  April  22,  ch.  149,  §  5,  35  Stet  66. . . .  161 

1908,  May  27,  ch.  199,  $  1,  35  Stat  312. . .  518 

1909,  March  4.  ch.  321,  S  37,  35  Stet  1096  497 
1909,  March  4,  ch.  321,  «  125,  35  Stat.  1111  428 
1909,  March  4,  ch.  321,  f  135,  35  Stat.  1113  521 
1909,  March  4,  ch.  321, 1 141,  35  Stat  1114  535 
1909,  March  4,  ch.  321,  §  211,  35  Stet  1129  336 
1909,  March  4,   ch.   321,   §  215,  35   Stat 

1130   497,  596 

1909,  March  4,  oh.  321,   §§   238,  332,  35 

Stet  1136,  1152 339 

1909,  Aug.  5,  ch.  6,  36  Stet  112 87 

1909,  Aug.  5,  ch.  6,  §  38,  36  Stet  112...  588 

1909,  Aug.  5,  ch.  6,  §  38,  subsecs.  5,  8,  35 
Stet    112 r 588 

1910,  April  'l4,'  ch!  160,*  1*5,'  '36  *Ste*t.  '298  560 
1910,  June  18,  ch.  309,  {  7.  36  Stet  544  574 

1910,  June  25,  ch.  412,  f  11,  36  Stat  842 

213   580 

1911,  March  3,  ch.  231,  §  50.  36  Stat  1101  464 
1911,  March  3.  ch.  231.  |  268,  36  Stet  1163  521 
1911,  March  3,  ch.  231   (§  274b  added  by 

Act  1915,  March  3,  ch.  90,  38  Stet  956)  304 


1913,  Oct  3,  ch.  16,  38  Stet  114 155 

1913,  Oct.  3,  ch.  16.  i  2,  G(a),  38  Stet 
172 20I.  636 

1914.  Oct.  15,  ch.  323,  IS  21,  22,  24,  38 
Stet    738 521 

1914,  Dec.  17,  ch.  1.  38  Stet  785 344 

1915,  March  3,  ch.  90,  38  Stet  956 304 

1915.  March  4,  ch.  153,  i  20,  38  Stet  1185  178 

1916.  May  18,  ch.  125,  39  Stat  124 101 

1917.  March  2,  ch.  146.  39  Stet  969 509 

1917,  March  3,  ch,  163,  §  1.  39  Stet  1119  35H 

1917,  May  18,  ch,  15,  40  Stet  76 105 

1917,  June  12,  ch.  27,  |  1,  40  Stet  157. . .  356 

REVISED  STATUTES. 

§566    359 

|§  649,    700 664 

§  882  io:j 

§914    543 

is  1000,  1007 2H1 

§  1011    5W 

§1025    i» 

I  2139    227 

S  2139.     Amended  by  Act  1877,  Feb.  27. 
ch.  69,  19  Stat.  244;   Act  1892,  July  23, 

ch.  234,  27  Stet  260 101 

§  2140    509 

§  2325.  2326 133 

!    3213 5^ 

i  3226    Xi 

§  4067-4070    535 

\  4894     2G4 

!    5275    281 


b,   d. 


COMPILED  STATUTES  1916. 

f  1032  

iS  1245,  1245a, 

1251b  

1494  

1537  

1583  

,   1587  

I  1660,  1666 

1668,  1672 

1691  

4136a  101. 

4137  

I  4141  

!  4144a  

4379  

4537  

4622,  4623 

4702,  4724 

5937  

5948  

{  6287g-6287q  

M  6923  

If  7615-7618  

i  8337a  

8563  

8604a.  8604aa 

8605-8615,  8622 

8651-8054  

H  8657-8665  161. 

8677  

8678  422, 

88679,  8680 
8717-8728  

f  94.-^8    

I  9585    149.  186, 

(  9587    


464 
r»21 

m 

5t.3 
3.*il* 
564 

564 
.  'JO 
227 
227 
5(» 

m 

428 
488 

4SS 
5VN 

87 
344 
330 
535 
178 
574 
3U 
560 

23 
288 
422 
556 
422 
9» 
294 
5^ 
54S 
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StooUiolderf 


I  9589 
I  9598 


180 

228 

9603    149 

,  9606    ^« 

I  9607    21? 

If  9608,  9609 221 

§  9623  426 

19631 426,439 

I  9633  426 

i  9640  149 

19641  l^^'tt?, 

I  9643         149 

9644  //.'/. .  // 97,  213,  506,  680 

9647  149 

QRAft  64o 

9654 ;;;;;;.;;..... . ; 213, 413 

•  10121  281 

8  10201  497 

10295  4^ 

10305  ^g 

10311  ^ 

10381  336 

10885 497,596 

10408,  10606 339 


With  Chit 
Stat.  11 


TREATIES, 
pewa  Indians,  Feb.  22,  1856,  10 


im 


ATiABAMA 

CODE  1907. 


108 


HAWAn. 

LAWS. 
1903,  Act  61,  i  1 155 

nxnrois. 

HURD'S  REVISED  STATUTES  1916-16. 
Ch.  32,  S  19 213 

KEKTTTCKY. 

STATUTES  1915. 

§  4679c    359 

J  4679c,  subsecs.  1,  4-6 359 


LAWS. 

1898,  ch.  49 

1898.  ch.  49,  §1  1,  4-6 


359 
359 


LOUISIANA. 

CONSTITUTJON. 
Art    290 677 

REVISED  CIVIL  CODE. 
Arts.  456,  457 677 

MISSISSIPPI. 

CODE  1906. 
§§4780,    4783 615 


NEW   JERSEY. 

COMPILED  STATUTES  1910. 

Volume  3. 
Page  3167,  S  10 166 

NEW  YORK. 

CODE  OP  CIVIL  PROCEDURE. 
i  601    7 

OKLAHOMA. 

REVISED  LAWS  1910. 
H  333^-3341    352 

PENNSYLVANIA. 

LAWS. 

1849,    p.    533 632 

1859,  p.  425 532 

PORTO   RICO. 

REVISED  STATUTES  &  CODES. 
8  4678    76 

TEXAS. 

CONSTITUTION. 
Art  16,  §  37 439 

REVISED  STATUTES  1911. 
Arts.  6622-5627 439 

WEST  VIRGINIA. 

LAWS. 

1915,  ch.  9.    Amended  by  Laws  1915  (Ex. 

SessO  ch.  1 17 

1915  (Ex.  Sess.)  ch.  1 17 

STAY. 

See  Appeal  and  Error,  ^=»492. 

STEVEDORES. 

See  Evidence,  ^=5>75;   Shipping,  ^=:»84. 

STIPULATIONS. 

14(1)  (U.S.C.C.A.    Porto    Rico)  Stipulation 
■        _  ly  inc 
rental  demanded  by  United  States  held  not  to 


relating  to  defendants*  refusal  to  pay  increased 

-  by 

show  that  right  of  United  States  was  denied, 
or  that  right  to  make  any  increase  whatsoever 
was  contested.— Porto  Rico  Ry.,  Light  &  Pow- 
er Co.  V.  United  States,  76. 

STOCK. 

See    Corporations,    «=s>89,    123;     Joint-Stock 
Companies,    ^=»8;     Limitation    of    Actions, 

STOCKHOLDERS. 

See    Corporations,    <&=>209-268,   656; 
Stock  Companies,  ^=:»10,  18. 


Joint- 
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STREET  RAILROADS. 

See  Carriers,  ^=>318;  Landlord  and  Tenant, 
€=>167;    Venue,  ^=»8. 

I.  ESTABLISHMENT.  GONSTRUO- 
TION,   AND   MAINTENANCE. 

«=»55  (U.S.C.C.A.Tex.)  Obligation  of  a  street 
railroad  company  to  pave  between  its  tracks, 
when  required  by  the  city,  assumed  in  its  fran- 
chise ordinance,  held  enforceable  by  the  city  by 
intervention  in  a  foreclosure  suit  by  a  mort- 
gagee.—Faller  V.  Boisot,  229. 

SUBSCRIPTIONS. 

See  Corporations,  €=989,  228,  268. 

SUMMONS. 

See  Process. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ^=>485,  492;  Bank- 
ruptcy, ^=»76. 

SURPLUS. 

See   Mortgages,   ^=»567. 

SWIMMING  POOL 

See  Landlord  and  Tenant,  ^=s>167. 

TACKING  POSSESSION. 

See  Adverse  Possession,  ^=»43. 

TAXATION. 

See  Internal  Revenue;    Statutes,  ^=s>246. 

TELEGRAPHS    AND    TELEPHONES 

See  Constitutional  Law,  ^s>42;  Electricity, 
<g=>19;  Eminent  Domain,  <e=>47-232,  321; 
Jury,  ^=»19;  Master  and  Servant,  ^=»13, 
280;     Statutes,    <®=»112. 

I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

«=>ll  (U.S.0.C.A.I11.)  Contract  between  a  rail- 
road and  telegraph  company  for  joint  mainte- 
nance of  telegraph  lines  on  right  of  way  and  ex- 
change of  services  held  valid. — Chicago  Great 
Western  R.  Co.  v.  Postal  Telegraph-Cable  Com- 
pany, 574. 

TERM. 

See  Exceptions,  Bill  of,  <S=>41,  43. 

TERRITORIES. 

See  states,  ^=»9. 

<3=>M  (U.S.C.C.A.Okl.)  Before  territories  are 
admitted  to  statehood,  Congress  exercises  as  to 
them  combined  powers  of  the  national  and  state 
governments.— Oklahoma,*  K.  &  M.  I.  Ry.  Co.  v. 
BowUng,  518. 

TIME. 

See  Bankruptcy,  ^=»410;  Criminal  Law,  ^=» 
G31;     Exceptions,   Bill  of,   <S=>41,   43. 


TITLt 

See  Adverse  Possession;  Banks  and  Banking. 
<S=>127,  159,  166;  Carriers.  <©=>o6;  PIedg»»s. 
<g=>25;  Sales.  <g=>201;  Statutes,  <e=>112; 
Trespass,  ^=>20;  Vendor  and  Purchaser,  «=> 
138,  351. 

TORTS. 

See  Collision;  Death;   Fraud;  Trespass. 

TOWAGL 

<©=»9  (U.S.C.C.A.Va.)  The  unaccepted  offer  of 
towing  services  by  tugs  to  a  barge  before  she 
was  ready  to  begin  her  voyage  held  not  to  give 
the  tugs  a  maritime  lien  for  damages.— Clinton 
v.  Smith  &  Terry,  171. 

t©=>l5(2)  (U.S.C.C.A.N.Y.)  That  tugs  in  mov- 
ing in  the  daytime  a  vessel  having  at  th^  time 
no  motive  power  of  her  own,  in  harbor  waters 
and  in  good  weather,  run  her  aground,  warrants 
an  inference  of  negligence  on  their  part.— The 
Mason,  628. 

Evidence  considered  as  to  injury  caused  to  a 
tow  by  stranding.— Id. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  MARKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

<g=>3(4)  (U.S.C.C.A.CaL)  The  words  "Aich 
Builder"  and  *'Heel  Leveler,"  used  in  connec- 
tion with  insoles  for  shoes,  are  susceptible  of 
exclusive  appropriation  as  trade-marks,  since 
they  are  used  m  a  secondary  sense. — Wonder 
Mfg.  Co.  V.  Block,  658. 

IV*   INFRINGEMENT  AND  UNFAIR 

COMPETITION. 

(A)  "Wliat  Constitutes  InfrlnffemeBt. 

<S=»59(1)  (U.S.C.aA.Cal.)  Where  plainUffs  had 
trade-mark  in  word  ** Wizard,"  defendant's  sale 
of  goods  identical  in  appearance  under  name 
"Wonder"  was  infringement. — Wonder  Mfg.  Co, 
v.  Block,  658. 

<S=>59(1)  (U.S.C.C.A.I11.)  Though  complainant 
registered  trade-mark  "Junior"  for  pencil 
sharpener,  it  was  no  infringement  of  same  for 
defendant,  who  previously  sold  pencil  shiOi)- 
eners  under  the  name  "Stewart,  to  offer  to 
the  trade  smaller  pencil  sharpeners  under  name 
of  "Stewart  Junior." — Automatic  Pendi  Sharp> 
ener  Co.  v.  Stewart  Mfg.  Co.,  112. 

V.   TRADE-MARKS     AND     TRADE- 
NAMES ADJUDICATED. 

"Arch     Builder."— Wonder    Mfg.     Co.    t. 

Block 658 

"Heel     Leveler."— Wonder    Mfg.     Co.    t. 

Block    658 

"Junior."— Automatic     Pencil     Sharpener 

Co.  V.  Stewart  Mfg.  Co 112 

"Stewart,"— Automatic    Pencil    Sharpener 

Co.  V.  Stewart  Mfg.  Co 112 

"Stewart       Junior."— Automatic       Pendl 

Sharpener  Co.  v.  Stewart  Mfg.  Co 112 

"Wizard."— Wonder  Mfg.  Co.  v.  Block...  65>J 
"Wonder."— Wonder  Mfg.  Co.  t.  Block...  65^ 
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TRANSFER  OF  CAUSES. 

See  Trial,  «=3ll. 

TRANSITORY  ACTIONS. 

See  Venue,  ^=»8. 


TRESPASS. 

n.   ACTIONS. 
(A)  Rlsrbt  of  Action  and  Defenaea. 

«=»20(3)  (U.S.C.C.A.S.C.)  In  action  for  cot- 
tini?  and  removal  of  timber  from  land  of  which 
plaintiff  is  legal  owner,  plaintiff  may  prove  title 
prima  facie  by  showing  exclusive  posses.sion  not 
obtained  by  disseisin  of  defendant. — Williamson 
&  Brown  Land  &  Lumber  Co.  v.  MuUins  Lum- 
ber Co.,  448. 

TRIAL 

See  Costs;    Criminal  Law,  <5=>631-829;    Jury; 

New   Trial;     Stipulations;    Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various   specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

Z.   NOTICE  OF  TRIAIi  AND  PRXXIMI- 
NAKY  PROCEEDINGS. 

^=>4  (U.S.C.C.A.M0.)  Where  equitable  defense 
is  interposed  in  action  at  law,  it  will  have  to 
be  disposed  of  by  court  sitting  as  a  chancellor 
before  trial  of  action  at  law  to  jury.— Fay  v. 
Hill,  389. 

n.  DOCKETS,  LISTS,  AND  CAIiEN- 
DARS. 

«=>ll(3)  (U.S.C.C.A.Mo?)  Under  equity  rule 
22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  the  fact 
that  there  is  a  remedy  at  law  is  no  ground  for 
demurrer  or  motion  to  dismiss  a  bill,  but  the 
proper  procedure  is  to  move  to  transfer  it  to 
the  law  side.— Fay  v.  Hill,  389. 

Failure   to   move    to   transfer   a   bill   to   the 
law  side,  on  the  ground  that  there  is  a  com- 

glete  and  adequate  remedy  at  law,  and  proceed- 
ig  to  a  hearing,  is  a  waiver  of  the  objection. 
—Id. 

V.  ARGUMENTS  AND  CONDUCT  OF 
GOUNSEIi. 

<&=>I20(3)  (U.S.O.C.A.N.Y.)  Conduct  of  coun- 
sel, in  referring  repeatedly  to  a  matter  excluded 
from  the  evidence  by  the  court,  and  which  was 
irrelevant,  criticized.— Third  Ave.  Ry.  Co.  v. 
Mills,  571. 

in.   TAKING  CASE  OB  QUESTION 

FROM  JUBY. 

(A)  <tne«tiona  of  Lair  or  of  Fact  In  Cton- 

eral. 

^=9143  (U.S.C.C.A.MisB.)  Where  evidence  Is 
conflicting,  issues  should  be  submitted  to  jury. — 
Alabama  Great  Southern  R.  Co.  v.  Morris  & 
Co.,  320. 

€=»I46  (U.S.C.C.A.N.Y.)  Where  defendant  to- 
tally abandoned  answer  served,  and  relied  on 
entirely  different  defense  orally  stated  at  trial, 
court  would  have  been  justified  in  withdrawing 


juror  and  compelling  an  amendment,  in  order 
that  defendant  might  plead  according  to  state- 
ment orally  made  and  in  manner  technically  jus- 
tifying proof  offered. — Cowen  Co.  v.  Houck  Mfg. 
Co.,  293. 


Vn.   INSTRUCTIONS  TO  JURY. 

(B)  Weoessity  and  SnbJeot-BIatter. 

<S=>2I7  (U.S.C.CA.Pa.)  Where  court,  in  con- 
nection with  charge  cautioning  jury  to  stick  to 
real  issue  in  case,  used  phrase  "to  draw  a  red 
herring  across  the  trail,"  but  there  was  noth- 
ing to  show  that  phrase  was  directed  against 
defendant,  any  more  than  plaintiff,  defendant 
cannot  complain  of  use  of  such  phrase.— Camp- 
bell Y.  Krauss,  580. 

(C)   Form,    Reqnlaltea,    and    Saffloienoy^. 

«=s>238  (U.S.C.CA.Canal  Zone)  Where,  in  per- 
sonal injury  action,  court,  in  submitting  de- 
fense of  assumption  of  risk,  severely  criticized 
that  doctrine,  and  jury,  for  injury  to  employe's 
arm  similar  to  sprained  ankle,  awarded  $7,500 
damages,  act  of  court,  in  improperly  accompa- 
nying instruction  with  criticism  calculated  to 
prevent  jury  from  applying  doctrine,  was 
harmful,  and  necessitates  reversal. — Bergen 
Point  Iron  Works  v.  Shaw,  424. 

(E)  Reqneata  or  Prayera. 

<3=»258(1)  (U.S.C.C.A.Ohio)  Where,  in  action 
on  contract,  defendant  relied  on  practical  con- 
struction by  parties,  as  well  as  new  and  inde- 
pendent agreement,  refusal  of  instruction  sub- 
mitting both  theories  of  defense,  but  which 
court  treated  as  dealing  solely  with  practical 
construction,  on  which  issue  he  had  already 
charged  jury,  cannot  be  deemed  error,  where 
its  double  aspect  was  not  appropriately  called 
to  court's  attention.— Ulman  v.  Manheimer,  601. 

(G)   Conatrnotlon  and    Operation. 

«=>296(3)  (U.S.C.O.A.N.Y.)  An  instruction,  m 
an  action  against  a  street  railroad  company 
for  injury  to  a  passenger,  requiring  exercise  of 
highest  degree  of  care,  considered  with  other 
instruction,  held  not  reversible  error. — ^Third 
Ave.  Ry.  Co.  v.  Mills,  671. 


X.  TRIAL  BY  COURT. 


(B)   Findings  of  Fact  and  Conclnslona 
of  La^r. 

<S=>393(1)  (U.S.C.CA.Colo.)  Where,  in  an  ac- 
tion tried  to  the  court,  an  opinion  stating  cer- 
tain facts  was  filed,  the  facts  recited  cannot  be 
treated  as  special  findings.— City  of  Goldfield, 
Colo.,  V.  Roger,  99. 

TRUST  DEEDS. 

See  Mortgages. 

TRUST  FUND. 

See  Corporations,  ^=:»228. 
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TRUSTS. 

See  Abatement  and  Revival,  ^=»14;  Evidence, 
^=»271;  Executors  and  Administrators,  ^:» 
47;    Judgment,  <S=»580;    WiUs,  <S=>«81,  787. 


VI.  AOCOUNTINO  AND  OOMPENSA- 
TION   OF  TRUSTEE. 

^=»29l     (U.S.C.CA.Pa.)    Tmatee  who  commin- 

ftied  trust  funds  with  his  own  cannot,  by  mak- 
ng  bequests  to  bepeficiaries  stated  to  be  in 
lieu  of  rights  under  trust,  defeat  rights  of 
beneficiaries  who  rejected  bequests,  to  compel 
accounting.— Alexander  v.  Fidelity  Trust  Co., 
Co.,  61. 

^cwSO"?  (U.S.C.C.AJ*a.)  Failure  of  beneficiaries 
to  enforce  accounting  by  trustee,  who  recog- 
nized existence  of  trust  until  his  death,  /teZd 
not,  though  trust  continued  for  many  years^  to 
amount  to  laches  precluding  proceedings  agamst 
trustee's  executor.— Alexander  v.  Fidelity  Trust 
Co.,  61. 

Eighteen  years'  delay  by  complainants  in 
suing  defendant,  executor  of  their  father's  es- 
tate, to  compel  accounting  in  trust  of  which 
the  father  was  trustee,  hM  not  to  amount  to 
laches,  complainants  by  other  proceedings  and 
demands  having  advised  defendant  of  their 
claim. — Id. 

Where  trustee,  without  knowledge  or  con- 
sent of  beneficiaries,  commingled  trust  funds 
with  his  own,  but  up  to  time  of  his  death  recog- 
nized validity  of  trust,  and  his  Uabilitv  to  ac- 
count, his  executor  cannot  defeat  suit  by  bene- 
ficiaries to  compel  accounting,  no  rights  of 
third  persons  having  intervened.— Id. 

Where  trustee  commingled  trust  funds  with 
bis  own,  and  entered  credits  to  cestui  on 
his  books,  presumption  is  that  trustee  intend- 
ed joint  fund  to  be  chargeable,  and  casts  on 
trustee  or  his  personal  representative  burden 
to  show  clearly  what  part  of  property  belongs 
to  his  estate.— Id. 

That  testator,  who  was  trustee  of  trust  cre- 
ated for  son,  made  bequests  to  son,  which 
will  stated  were  to  be  accepted  In  lieu  of  right 
of  accounting,  will  not  preclude  son  from  en- 
forcing accounting  by  testator's  executor, 
where  son  attacked  validity  of  will,  and  re- 
fused to  accept  any  benefit  thereunder.— Id. 

In  suit  against  executor  of  trustee  to  compel 
accounting  for  trust  property  which  trustee 
commingled  with  own  property,  where  there 
was  nothing  to  show  that  one  beneficiary  had 
been  paid,  it  appearing .  that  trustee  recog- 
nized existence  of  trust  up  to  time  of  his  death, 
claim  of  such  beneficiary  must  prevail. — Id. 


See  Towage. 


TUGS. 


TWELVE  HOUR  LAW. 

See  Master  and  Servant,  ^=s>13. 

TWENTY  EIGHT  HOUR  LAW. 

See  Carriers,  ^=»37. 

ULTRA  VIRES. 

See   Corporations,   ^=»487. 


UNITED  STATES. 

See  Post  Office;  PubUc  Lands;    Territories. 

n.  PBOPEBTT.  OONTRA0T8,  AHB 
LTABTT.TTIEg. 

«=5>67(1)  (U.S.C.C.AJowa)  Bond  required  by 
Act  Feb.  24.  1905,  of  contractors  performing 
work  for  United  States  being  intended  not  only 
to  secure  government,  but  to  protect  third  per- 
sons who  may  furnish  labor  or  materials,  an 
agreement  between  contractor  and  subcontractor, 
freeing  former  from  liability  to  laborers  em- 
ployed by  or  to  those  furnishing  materials  to 
the  latter,  is  unavailing  arainst  the  daims  of 
such  persons.— Bartlett  &  Klins  v.  Dings,  330. 

A  government  contractor  required  to  give  bond 
under  Act  Feb.  24,  1905,  cannot  escape  liabUity 
to  laborers  employed  by  a  subcontractor  by 
posting  notices  that  it  would  not  be  responsible 
to  employes  of  the  subcontractor.— Id. 
t©=5>67(2)  (U.S.C.CwA.Iowa)  Interest  on  sums 
due  laborers  employed  by  a  subcontractor  on 
government  work  is  properlv  allowed  from  the 
date  the  assignee  of  sucn  claims  intervened  in 
the  proceedings  by  other  creditors  against  the 
contractor  and  the  surety  on  its  bond,  required 
by  Act  Feb.  24.  1905.— Bartlett  &  Kling  v. 
Dings,  330. 

<S=»67(3)  ^U.S.C.C.A.Iowa)  The  one-year  limi- 
tation against  actions  on  bonds  required  by  Act 
Feb.  24,  1905,  of  contractors  performing  work 
for  the  United  States,  begins  to  run  from  the 
time  of  settlement  by  the  government  with  the 
contractors.— Bartlett  &  Kling  v.  Dings,  330. 

The  claims  of  laborers  who  performed  services 
for  a  subcontractor  on  government  work  are  as- 
signable, and  the  assignee  may  recover  there- 
for on  the  contractor's  bond.— Id. 

VALUE. 

See  Eminent  Domain,  «s»138;  Work  and  La- 
bor, ^=s>30. 

VARIANCE. 

See  Indictment  and  Information,  ^»166. 

VENDOR  AND  PURCHASER. 

See  Action,  ^=»53;  Appeal  and  Error,  ^3» 
269,  719;  Bankruptcy,  «=»262;  CanceUa- 
tion  of  Instruments,  ^a»32;  Equity,  •s^w; 
Frauds,  Statute  of,  ^=»119;  Mortgages,  ^s> 
534;    Sales;   Specific  Performance,  ^»126c 

n.   OOITSTBUOTIOIT   AHP    OPEBA- 
TION  OF   OOKTBAOT. 

^=»70  (U.S.C.C.A.S.C.)  Contract  giving  option 
to  purchase  land  construed  as  to  price  payable 
thereunder.— Rogers  v.  Hinckle,  474. 

IV.  PEBFOBMAKCE  OF  OOHTBACT. 

(A)  Title  and  Estate  of  Veador. 

es»l38  (U.S.C.C.A.Mich.)  Though  purchaser 
relied  on  its  own  title  examination  when  it 
contracted,  and  there  was  no  fraud  or  misleading 
vendor,  yet  action  for  damages  on  account 
of  vendor^s  inability  to  convey  title  as  agreed 
cannot  be  defeated,  unless  purchaser  knew  of 
defect  when  it  contracted.— Crocker  v.  Inger- 
soU  Engineering  &  Constructing  Co.,  91. 
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VII.   RQfSDIES   or   PURCHASER. 
(B)  Action*  for  Breacb  of  Contract* 

«S=>35I(10)  (U.S.C.O.A.Mich.)  Where  a  ven- 
dor's title  proved  defective,  the  purchaser,  who 
had  been  admitted  into  possession,  should  not 
be  allowed  to  recover  Interest  on  purchase- 
money  payments,  without  being  charged  with 
the  rental  value  of  the  premises  while  it  had 
possession.— Crocker  v.  IngersoU  Engineering 
&  Constructing  Co.,  91. 

VENUL 

I.  HATITRE  OR  SUBJECT  OF  ACTION. 

«=>8  (U.S.C.C.A.Canal  Zone)  Action  for  dam- 
ages for  injuries  to  antomobile,  occasioned  by 
collision  with  electric  car,  is  transitory,  and, 
though  it  arose  in  Panama,  district  court  of 
Canfd  Zone  has  jarisdiction,  regardless  of  resi- 
dence of  parties.— Panama  Electric  By.  Co. 
V.  Moyers,  79. 

VIEW. 

See  Eminent  Domain,  #=3»232. 

WAIVER. 

See  Appeal  and  Error,  «=s>1079;    Bankruptcy, 
«=>76,  84. 

WAR. 

See  Army  and  Navy;  Conspiracy,  ^=>43;   Con- 
stitutional Law,  <P»252. 

<S=>4  (U.S.C.C.A.Cal.)  Alien  Enemy  Act,  au- 
thorizing restraint  and  the  removal  of  alien 
enemies,  is  not  invalid.— De  Lacey  y.  United 
States,  535. 

WARDS. 

See  Guardian  and  Ward. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

WILLS. 

See  Executors  and  Administrators. 

VI.   OONSTRUCTIOM. 
(te)  Estates  in  Trnst  and  Powers. 

<&=»68l  (2)  (U.S.O.C.A.W.Va.)  Trustees  under  a 
will  held  vested  with  legal  title,  which  would 
support  ejectment. — McCormick  v.  Provident 
Life  &  Trust  Co.  of  Philadelphia,  193. 

VII.  RIGHTS  Ain>  lilARIIiITIES  OF 

DEVISEES   Ain>   LEGATEES. 

(D)   Election. 

«=»787  (U.S.C.C.A.Pa.)  Where  beneficiary  un- 
der will  of  one  who  was  trustee  elected  to  take 
bequest,  which  will  stated  should  be  in  fuU 
payment  of  any  demands  for  which  testator 
was  liable  as  trustee,  such  election  is  binding 
on  beneficiary,  and  she  cannot  compel  testator's 
executor  to  account  for  trust  property  in  his 
hands.— Alexander  y.   Fidelity   Trust   Co.,   61. 


(H)  Told,    Lapsed,    and    Forfeited    Devises 

and  Bequests,  and  Property  and 

Interests  Undisposed  of. 

<S==>860  (U.S.C.CA.W.Va.)  Legatees  under  will 
held  not  to  have  taken  title  by  devolution  to 
stock  owned  by  testator,  which  entitled  them 
to  maintain  suit  as  stockholders  against  cor- 
poration and  others.— Whitaker  y.  Whitaker 
Iron  Co.,  457. 

WITHDRAWAL 

See  Criminal  Law,  ^ss>274,  1149;  Public  Lands, 
<S=»102;    Trial,  «s»140. 

WITNESSES. 

See  Appeal  and  Error,  ^=»994;  Criminal  Law, 
^=s>i42;   Evidence;    Perjury. 

III.  EXAMnf  ATION. 

(B)   Oross-Examlnatlon  and   Re*Bxamlna- 

tlon. 

<e=»269(2)  (n.S.C.C.A.Mass.)  Where  witness 
for  prosecution  gave  no  testimony  on  direct 
examination  upon  subject  of  his  knowledge  re- 
garding grand  jury  proceedings,  exclusion  of 
cross-examination  as  to  his  knowledge  whether 
property  generally  described  in  indictment  was 
produced  before  grand  jury  was  proper,  despite 
defendant's  contention  that  there  was  a  vari- 
ance between  description  in  indictment  and 
grand  jury's  knowledge.— Feencr  v.  United 
SUtes,  399. 

Where  defendants  contended  there  was  a  va- 
riance between  the  description  in  indictment  of 
certain  property  and  the  grand  jury's  knowl- 
edge, cross-examination  of  a  witness  for  pros- 
ecution for  purpose  of  discovering  witnesses 
who  knew  what  testimony  grand  jury  had  be- 
fore them  is  properly  excluded,  where  matter 
was  in  no  way  raised  on  direct  examination. 
-Id. 

WORDS  AND  PHRASES. 

"Accruing."— Skinner  v.  Union  Pac.  Coal  Co. 

(Colo.)   204. 
"Arising."— Skinner   v.    Union   Pac.   Coal    Co. 

(Colo.)   204. 
"Automobile."— Shawnee    Nat    Bank   v.   Unit- 
ed States   (pkl.)   609. 
"Bankrupt"— Horner   v.    Hamner    (Va.)    186. 
"Casual    employment"— Western   Union   Tele- 
graph Co.  V.  Hickman  (Va.)  17. 
"CJommon  carrier."— Taylor  v.  Wells  Fargo  & 

Co.   (Miss.)   161. 
"Common    carrier    by     railroad."— Taylor    v. 

Wells  Fargo  &  Co.  (Miss.)  161. 
"Consent"— SeegmiUer  v.  Day   (Bl.)   213. 
"Creditor."— In  re  Veler  (Ohio)  543. 
"Elastic."— EHamond    Patent    Co.    v.    Webster 

Bros.   (CJal.)   207. 
"Equivalent."— Wilson  &  Willard  Mfg.  Co.  v. 

Union  Tool  Co.  (Cal.)  639. 
"Exchange."— Chicago   Great   Western   R  O). 

V.  Postal  Telegraph-Cable  Co.   (111.)   574. 
"False."— United  States  v.  NashviUe,  (5.  &  St. 

L.  Ry.   (Tenn.)   588. 
"Income."— Skinner    v.    Union    Pac.    Coal    Co. 

(Colo.)    204:    Rensselaer  &   S.   R.   Co.   v. 

Irwin  (N.  Y.)  636. 
"Interstate  commerce."— Chicago  &  A.  R.  Co. 

V.  AUen  (Bl.)  288. 
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"Invention."— Turner  v.  Lauter  Piano  Co.   (N. 

J.)  48. 
•'Issue."— Cowen  Co.   v.  Houck  Mfg.   Co.    (N. 

Y.)  293. 
"Joint-stock  companies."— Haiku  Sugar  Co.  v. 

Johnstone    (Hawaii)    155. 
■  Jiiiuo].  —  AutMiunii."  Pencil   Sharpener  Co.  y. 

fc^ipwnrt  Srf;:.  <  -►,    (111.)   112. 
*'Noviitiou."— Ueiit^-'4aer  &  S.  R.  Co.  v.  Irwin 

(N,  Y.)  Otl 
'*  Partner  ship/ '—Haiku  Sugar  Co.  v.  Johnstone 

(Hawaii)  155. 
*Tei-mjtted."— rnitf-d   States  v.   Denver  &   R. 

ti.  R.  Co.   <C^k>.)  422. 
"Pln^ric."*— niamoDd    Patent    Co.    v.    Webster 

Bros.    (CulJ    2i»7. 
^'PHnripfll/'— Billin^sley      T.      United      States 

(Wash.)   339. 
"Private  carrier."— The  C.  R.  Sheffer  (N.  Y.) 

526. 
"Railroad   purpose."— Louisville   &   N.   R.  <Co. 

v.  Western  Union  Telegraph  Co.  (Ky.)  359. 
"Received."— Skinner  v.   Union  Pac.   Coal   Co. 

(Colo.)  204. 
"Reinforcement  of  concrete."— Turner  v.  Lau- 
ter Piano  Co.  (N.  J.)  48. 
"Secured  creditor."— Morrison  v.  Rieman  (lU.) 

149. 


"Use  of  mails  to  defraud."— Edwards  t.  TTnit- 

ed  States  (Ohio)  596. 
"Wagons." — Shawnee     Nat.    Bank    v.    United 

States   (Okl.)   509. 

WORK  AND  LABOR. 

<3=»30(2)  (U.S.C.C.A.Iowa)  In  an  action  for 
the  reasonable  value  of  labor  and  materials  be- 
stowed upon  certain  metal  patterns  at  the  re- 
quest of  defendant,  evidence  as  to  the  hours  of 
labor  necessary  and  the  value  of  materials  fur- 
nished held  to  raise  a  question  for  the  jury. — 
Hart-Parr  Co.  v.  Barth  Mfg.  Co.,  539. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^=»362. 

WRITS. 

See  Injunction;   Mandamus;   Process. 
Of  error,  see  Appeal  and  Error. 


WRONGFUL  DEATH. 


See  Death. 


WX8T  puBLuaoro  oa^  fbuvtsbs,  st.  paul.  lasnL 
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